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DiOKEBMAN   V.   GbaYBS. 

[6  CutBnr«k  SOIL] 

Hqibavb  Aim  Wm,  though  Ditoboid^  cahkot  Tssmrr  AOAonrr  Baob 

OiHSR  M  to  any  matten  ooonrring  during  the  maxnage. 
DifOBCKD  Wm  D  OoitnnnaiT  Wnran  oi  Aomnr  iob  GmiiniAL  Ooinna> 
■AnoHy  brought  by  ber  hnaband,  to  provo  oriminal  interooiirae  with  boi 
during  the  marriaga. 

Action  for  criminal  oonveraation.  The  plaintiff's  ^ife,  hav- 
ing  been  divorced  since  the  alleged  criminal  intercourse,  was 
called  as  a  witness  on  his  behalf  to  prove  the  charge,  and  hei 
testimony  was  admitted  against  the  defendant's  objectioii. 
Verdict  for  the  plaintiff,  and  exceptions  by  the  defendant. 

/•  JET.  Cliffwi  ani  H.  PUUt^  for  the  defendant 
N.  Jf ofton,  for  the  plaintiff. 

By  Court,  Fletcher,  J.  The  simple  question  in  this  case 
is  whether  the  testimony  of  the  wife  was  rightftdly  admitted. 

There  is  no  principle  in  the  law,  and  no  adjudged  case, 
which  would  authorize  the  exclusion  of  this  testimony;  on  the 
contrary,  it  has  been  expressly  adjudged  that  a  witness,  situ- 
ated precisely  as  this  witness  is,  was  competent,  and  such  tes- 
timony admissible.  It  is  a  well-settled  general  rule  that  a 
husband  and  wife,  while  that  relation  exists,  cannot  testify  for 
or  against  each  other.  The  reasons  of  this  rule  are  obvious 
and  familiar.  This  rule  is  subject  to  some  exceptions,  as 
where  a  husband  commits  an  offense  against  the  person  of  his 
wife.    The  law  does  not  seem,  however,  to  be  entirely  settled^ 
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how  far,  in  a  collateral  case,  a  wife  may  be  examined  on  mat- 
ters in  which  her  husband  may  be  eventually  interested.  But 
in  this  case,  the  witness,  when  called,  had  been  divorced;  she 
was  no  longer  the  wife  of  the  plaintiff;  there  was  nothing, 
therefore^  in  her  existing  relation  to  the  plaintiff  which  ren- 
dered her  incompetent.  But  the  objection  to  her  competency 
rests  on  the  fact  that  she  had  been  the  wife  of  the  plaintiff; 
and  it  is  maintained  that  though  she  had  been  divorced,  yet 
that  by  the  rule  of  law,  she  was  incompetent  to  testify  to  any- 
thing that  occurred,  even  her  own  criminal  act,  during  the 
coverture.  The  proposition  is,  no  doubt,  fully  established  by 
the  authorities,  that  even  after  the  dissolution  of  the  marriage 
contract,  the  husband  and  wife  are  not,  in  general,  admissible 
to  testify  against  each  other  as  to  any  matters  which  occurred 
during  the  existence  of  that  relation.  The  cases  on  this  point 
are  numerous  and  conclusive:  Monroe  v.  Twideton^  Peak's  Add* 
Gas.  219;  Doker  v.  Hader^  By.  &  M.  198;  Barnes  v.  Camack^ 
1  Barb.  392;  State  v.  JoUj/y  3  Dev.  &  B.  110  [82  Am.  Dec.  656]; 
1  Greenl.  Ev.,  sees.  337,  338;  State  v.  Phelpa,  2  Tyler,  374. 
Mr.  Phillips,  in  his  treatise  on  evidence,  1  PhiU.  Ev.  83,  Id., 
Sd  Am.  ed.,  75,  thus  states  the  reason  of  the  rule:  '^  This,  as 
Lord  Ellenborough  has  said,  is  on  the  ground  that  the  confi- 
dence which  subsisted  between  them  at  the  time  shall  not  be 
violated  in  consequence  of  any  future  separation.  Thus  one 
great  source  of  distrust  is  removed,  by  making  the  confidence, 
which  once  subsists,  ever  afterwards  inviolable  in  courts  of 
law." 

The  general  rule  that  the  husband  and  wife  are  not  compe- 
tent to  testify  against  each  other  as  to  what  occurred  during 
the  marriage  relation,  even  after  the  marriage  contract  is  dis- 
solved, is  no  doubt  a  wise  and  salutary  rule.  The  object  of 
the  law  is,  that  the  most  entire  confidence  may  exist  between 
those  sustaining  the  relation  of  husband  and  wife,  and  that 
there  may  be  no  apprehension  that  such  confidence  can  ever, 
at  any  time  or  in  any  event,  be  violated,  so  far  at  least  as  re* 
gards  any  testimony  or  disclosure  in  a  court  of  law. 

But  the  case  now  under  consideration  comes  neither  within 
the  rule  nor  the  principle  of  the  rule.  The  wife  was  not  called 
here  to  testify  against  the  husband,  but  on  the  contrary,  she 
was  called  to  testify,  and  did  testify,  in  his  favor,  and  on  hia 
behall  She  herself  made  no  objection,  but  testified  freely  and 
voluntarily.  There  was  and  would  be  no  violation  of  any  con- 
fidence reposed  in  her  by  the  husband,  for  he  himself  («lled 
her  to  testify,  and  she  testified  wholly  at  his  request,  and  by 
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his  procurement.  There  is  nothing,  therefore,  m  the  role  of 
law  on  this  stibject  which  would  warrant  the  exclusion  of  ihe 
testimony  of  this  witness  in  the  present  case. 

The  case  of  Rateliffy.  Wales,  1  Hill  (N.  Y.),  63,  is  precisely 
like  the  present.  It  was  an  action  for  criminal  conversatioa 
with  the  plaintiff's  wife.  The  plaintiff,  after  showing  a  divorce 
a  vinculo  matrimonii^  called  his  former  wife  to  prove  the  adul- 
tery with  the  defendant  for  which  the  action  was  brought.  It 
was  adjudged  that  the  testimony  of  the  witness  was  properly 
admitted.  Bronson,  J.,  in  giving  the  opinion  of  the  court,  says: 
*'In  the  case  at  bar,  the  witness  was  not  called  against  her  for* 
mer  husband,  nor  was  she  asked  to  betray  any  trust  or  con- 
fidence  which  he  had  reposed  in  her  during  the  coverture. 
The  fjEtct  which  she  was  offered  to  prove  did  not  even  come  to 
her  knowledge  in  consequence  of  the  marriage  relation.  And 
although  she  was  called  by  the  husband,  yet  as  the  marriage 
had  been  dissolved,  she  had  no  interest  to  speak  in  his  favor. 
I  see  no  principle  on  which  the  testimony  could  have  been 
rejected."  There  are  other  cases,  which,  though  not  so  directly 
in  point,  yet  favor  somewhat  this  view  of  the  case:  Hester  v. 
Hester^  4  Dev.  228;  McGuire  v.  MaXoney,  1  B.  Mon.  224;  Stan- 
ton V.  WiUson^  3  Day,  37  [3  Am.  Dec.  255].  In  bastardy  cases^ 
from  the  necessity  of  the  thing,  a  married  woman  has  been 
constantly  admitted  to  prove  her  own  criminal  intercourse,  by 
which  the  child  was  begotten:  King  v.  Reading j  Cas.  temp. 
Hardw.79;  Kingx,BedeU,Id.S79;  Commonwealth -7. Shefherd^ 
6  Binn.  283  [6  Am.  Dec.  449].  If  it  were  proper  to  admit  the 
wife  in  these  cases  to  prove  her  criminal  intercourse  with  the 
defendant,  it  would  seem  that  she  might  properly  be  admitted 
to  prove  the  same  fact  in  the  present  case. 

Exceptions  overruled. 

GoMPsmoY  or  Husband  or  Wds  as  Wmriss  for  or  againtt  each  othert 
8m  WUmd  ▼.  TaJbot,  1  Am.  Deo.  874;  BtaU  ▼.  DanU^  5  Id.  520;  Commof^ 
loeoM  T.  Shepherd,  6  Id.  449;  Bdl  ▼.  CkM,  27  Id.  448;  8taU  v.  Boyd,  Id 
376;  Mf^  ▼.  Suae,  36  Id.  301;  BciiOKk  t.  Booth,  38  Id.  578;  8taU  v.  Patter- 
mm.  Id.  699,  and  notes.  That  a  married  woman  is  a  competent  witness  to 
proire  a  criminal  oomneotion  with  her,  nnder  an  indictment  for  fornication  and 
bastardyp  see  CommommtiUh  ▼.  Shepherd,  6  Id.  449.  On  the  other  hand, 
that  a  husband  is  not  a  competent  witness  against  a  person  jointly  indicted 
with  his  wife  for  adnltery,  see  StaU  v.  JoUy,  32  Id.  656.  So,  where  the  wife 
is  not  jointly  mdioted:  StaU  v.  Welc/t,  45  Id.  94.  That  a  divoroe,  or  the 
death  of  the  other  spouse,  does  not  remove  the  incompetency  of  the  wife  ct 
hittband  to  testify  as  to  matters  occurring  during  the  marriage,  see  Siaie  ▼. 
JoU^  82  Id.  656;  Babeoek  ▼.  Booih,  38  Id.  578,  and  notes.  In  Parmms  ▼. 
People,  21  Mioh.  513,  it  is  held,  citing  the  principal  case,  that  on  an  indio^ 
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ami  lor  mdntbtry,  the  wife^  with  whom  the  oftoM  wm  oommitted,  !■  a  com- 
petent witaeie  agahut  her  paramour.  In  Semm  ▼.  JSr«rr,  W  HL  88^  the  ceae 
is  leforred  to  as  admittmg  the  general  role  to  be  that  a  wife^  even  alter  a  di- 
▼oroe^  cannot  teitify  egainet  her  hnabaad  reepeotuig  matters  ooooning  during 
the  marriage.  So  in  Deuter  ▼•  BaoA,  2  AUent  Ml»  the  oeee  le  cited  as  reoog* 
niBng  the  doctrine  of  eTcinrifln  as  to  Huh  teetimnny  as  leatiDg  on  the  broad 
gronnd  that  aU  private  oomnuinioations  LetireMi  hoebaad  and  wile  aboold  be 
regarded  ae  aaond. 


Clabk  v.  New  Ekglaih)  Mutual  Fibb  Iks.  Go. 

(6  GuiBiire^  Ma.1 

DirMnr  on  IirsumoDDf  or  of  Kovna  to  Imbubahob  OoMPAinr  of  Loss  is 
Waitid  where  the  fact  of  the  loss  is  oommnnicated,  but  not  in  the  man- 
ner reqnired  by  the  by-Uwa  of  the  company,  and  no  objeotion  is  made  to 
the  form  of  the  notice^  but  there  is  an  abaotnte  refnsal  to  pay  on  ottier 
groonda. 

AuMBJOiQS  OF  Onv  OF  Two  HouBis  IssoBBD  DT  Sjjcb  Pouot»  bntTalned 
and  insored  separately,  ayoids  the  poli<qr  only  as  to  the  house  so  alien- 
ated, where  the  ohsrter  of  the  oompeny  provides  that  the  "alienation  of 
any  property  "  shall  avoid  the  "  pdiiqr  thereapon." 

MinBPBaBBNTATXON  BT  ASBOBBD  TIUV   JjXBUKKD  PbOPBBTT  18  NOT  IVOOM - 

BIBBD^  in  answer  to  .a  direct  interrogatory  on  that  pmnt  inthe  applicatJon, 
renders  the  pdu^  void. 

Pbiob  Pouor  n  not  AvonxiD  bt  Subbbqttbht  Vom  IvsinuxcB  obtained 
from  another  company  upon  the  same  property  withont  notice  to  the 
prior  tnaarers,  where  the  oharter  of  the  first  compsny  provides  tiiat 
"other  insurance,**  withont  notice  and  conssnt  on  the  company's  part» 
shall  avoid  ita  polidea;  aa  where  the  aecond  policy  is  vitiatsd  hy  a  ma- 
torial  misrepresentation  in  the  application. 

Lift  of  Exboutxon  on  Inbubbd  PnopsBrr  d  vat  Alibvaxiom  avoiding 
the  insorance,  under  a  provision  in  the  ohsrter  against  alienation,  where 
a  rii^t  of  redemption  stQl  remains  to  the 


Absumpstt  on  a  policy  of  insurance  on  a  certain  tavern,  and 
also  on  the  plaintiff's  shop.  Each  tenement  was  insured  sepa- 
rately for  a  separate  sum.  The  shop  having  been  alienated 
hj  the  plaintiff,  nothing  was  claimed  therefor.  Prior  to  the 
loss,  the  tavern  had  been  levied  upon  and  set  off  on  execution 
against  the  plaintiff,  but  the  creditor  had  not  taken  actual 
possession^  though  he  had  received  legal  seisin,  and  the  plain« 
tiff's  right  to  redeem  was  still  subsisting  when  the  action  was 
brought  Other  &cts  appear  from  the  oidnion.  The  case  was 
submitted  to  the  court  upon  the  fiactsas  to  the  plaintiff's  right 
to  recover. 


/•  JET.  CUffard^  for  the 

T.  Q.  Coffin  (vnd  C.  B.  Famaworth^  for  the  defendants. 
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By  Court,  Fletcher,  J.  The  first  objection  made  by  the 
defendants  to  the  plaintiff's  right  to  recover  is,  that  the  plain- 
tiff did  not  give  notice  of  the  loss  in  the  manner  and  within 
the  time  required  by  the  by-laws  of  the  company.  The  de- 
fendants were  in  fact  notified  of  the  loss  on  the  day  after  the 
fire,  and  in  the  manner  stated  in  the  report.  Almost  a  week 
after  this  notice,  the  president  of  the  defendants  came  to  Fair- 
haven  and  New  Bedford,  and  went  to  the  rains.  The  object 
of  this  visit  of  the  president  no  doubt  was  to  make  himself 
fully  acquainted  with  all  the  facts  and  circumstances  of  the 
case.  After  the  president  had  thus  been  to  the  ruins,  it  would 
seem,  as  the  case  finds,  that  the  defendants  declined  to  pay  the 
loss  altogether.  The  president,  without  doubt,  obtained  all  the 
information  which  he  desired;  and  any  further  notice,  there- 
fore, to  the  defendants,  would  have  been  wholly  unimportant 
and  useless  to  them.  The  refusal  to  pay  the  loss  was  not  put 
on  the  ground  of  any  defect  or  insufiiciency  in  the  notice.  No 
objection  was  taken  at  that  time  to  the  form  of  the  notice;  no 
farther  or  more  particular  information  was  requested;  but  the 
defendants  declined  to  pay  the  loss  altogether;  and  that  within 
the  thirty  days  after  the  loss,  and  of  course  before  the  expira- 
tion of  the  time  allowed  to  the  plaintiff  to  give  the  notice. 

This  conduct  on  the  part  of  the  defendants,  upon  any  sound 
and  just  principle  of  fair  dealing,  must  be  regarded  as  a  waiver 
of  any  further  or  different  notice.  This  position  is  directiy  and 
fully  sustained  by  the  cases  of  Heath  v.  Franklin  Ins.  Co.^  1 
Cush.  267;  Vo%  v.  RohinMn^  9  Johns.  192;  McMasUrs  v.  West" 
Chester  Cou/nty  Mut.  Xns.  Co.^  25  Wend.  379;  jEtna  Fire  Ins.  Co. 
V.  TyUrj  16  Id.  385,  401  [SO  Am.  Dec.  90].  The  principle  of 
waiver  is  a  recognized  and  well-settled  principle,  and  applies 
with  much  force  to  the  present  case. 

The  next  ground  taken  by  the  defendants  is  that  the  shop 
which  was  insured  in  the  same  policy  had  been  alienated  by 
the  plaintiff,  and  that  this  is  such  an  alienation  as  will  avoid 
the  policy.  But  the  shop  was  valued  separately,  and  was  in- 
sured separately,  as  a  separate,  distinct,  independent  subject 
of  insurance,  though  insured  in  the  same  policy.  The  aliena- 
tion of  the  shop  would  no  doubt  avoid  the  policy  pro  tanto^ 
and  only  pro  tanio.  The  tavern-house  and  the  shop  being  in- 
sured separately,  the  alienation  of  one  would  no  more  affect  the 
insurance  on  the  other  than  if  they  had  been  insured  in  sepa- 
rate  policies. 

The  section  of  the  act  of  incorporation,  upon  which  the  de- 
fendants rely  in  support  of  this  point,  is  the  thirteenth,  and 
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reads  thus:  '^  That  when  any  property  insured  by  the  company 
shall  in  any  way  be  alienated,  the  policy  thereupon  shall  be 
void/'  The  policy  shall  be  void  as  to  the  property  thus  alien- 
ated,  but  not  as  to  other  property  separately  insured  and  not 
alienated.  The  case  of  Smith  v.  Saratoga  County  M.  F,  Ins.  Co.y 
1  Hill  (N.  Y.),  498,  referred  to  by  defendants'  counsel,  has  no 
bearing  upon  the  case  under  consideration. 

The  next  ground  of  defense  taken  by  the  defendants  is  that 
the  plaintiff,  subsequent  to  the  date  of  his  policy,  upon  which 
this  action  is  founded,  obtained  insurance  upon  the  property 
by  the  Bowditch  Mutual  Fire  Insurance  Company,  without 
such  notice  to  the  defendants  as  is  required  by  the  terms  of 
the  insurance. 

By  the  twelfth  section  of  the  defendants'  act  of  incorpora- 
tion, it  is  thus  enacted:  ^^And  if  any  other  insurance  shall  be 
obtained  on  any  property  insured  by  this  company,  notice  shall 
be  given  to  the  secretaiy,  and  the  consent  of  the  directors  ob- 
tained; otherwise  the  policy  issued  by  this  company  shall  be 
void." 

By  the  eleventh  article  of  the  defendants'  by-laws,  it  is  pro- 
vided that  ^^  when,  in  conformity  to  the  charter,  a  double  insur- 
ance exists,  the  company  is  only  liable  to  a  ratable  proportion 
of  any  loss  which  may  be  sustained." 

After  the  making  of  the  policy  declared  on  in  this  suit,  the 
plaintiff  mortgaged  the  premises  insured  to  secure  the  pay- 
ment of  about  four  hundred  dollars,  and  this  mortgage  was 
outstanding  at  the  time  of  the  loss.  While  the  estate  was  thus 
incumbered  by  the  mortgage,  and  after  the  making  of  the  policy 
in  suit,  the  plaintiff  applied  to  the  Bowditch  company  for  an 
insurance  on  the  same  premises,  and  in  his  printed  application 
the  following  interrogatory  is  clearly  and  expressly  put  to  the 
plaintiff,  to  wit:  ^^  State  whether  or  not  incxmibered,  and  to 
what  amount; "  to  which  the  written  answer  of  the  plaintiff  is, 
^^  None."  Upon  the  application  of  the  plaintiff,  con  taining  this 
Inquiry  and  this  answer,  the  policy  of  the  Bowditch  company 
was  issued,  which  the  defendants  now  set  up  as  a  defense  to 
this  suit,  alleging  that  the  policy  of  the  Bowditch  company 
thus  issued  made  void  the  defendants'  policy  previously  is- 
sued, and  upon  which  this  suit  is  founded. 

The  defendants  insist  that  the  issuing  of  this  policy  to  the 
plaintiff  by  the  Bowditch  company  comes  within  the  provision 
of  the  twelfth  section  of  the  defendants'  act  of  incorporation, 
which  is  made  a  part  of  this  policy,  to  wit:  '^And  if  any  other 
Insurance  shall  be  obtained  on  any  property  insured  by  this 
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company,  notice  shall  be  given  to  the  secretary,  and  the  con- 
sent of  the  directors  obtained;  otherwise,  the  policy  issued  by 
this  company  shall  be  void; "  and  that  the  issuing  of  the  policy 
by  the  Bowditch  company,  without  notice  given  by  the  plaintiff 
to  the  defendants,  rendered  the  defendants'  policy  void. 

But  the  question  is.  Was  ''any  other  insurance  obtained," 
within  the  just  and  true  import  of  the  section  of  the  act  before 
recited?  The  policy  was  issued  by  the  Bowditch  company 
upon  an  application  by  the  plaintiff,  in  which  It  was  distinctly 
and  expressly  stated  that  there  was  no  incun..Drance  upon  the 
premises  insured,  when  in  fact  there  was  a  mortgage  thereon 
for  about  four  hundred  dollars.  The  existence  of  this  mort- 
gage was  certainly  a  material  and  important  fact,  not  only  in 
regard  to  the  lien  of  the  insurers  upon  the  property,  but  also 
as  to  the  ability  and  responsibility  of  the  insured,  and  as  to 
his  interest  and  estate  in  the  premises,  and  in  other  respects. 
But  when  the  insurers  deem  a  fact  material,  and  make  an  ex- 
press and  direct  inquiry  as  to  that  fact,  it  is  certainly  material 
that  the  insured  should  answer  such  inquiry  truly.  It  is  per- 
fectly clear,  therefore,  that  the  policy  of  the  Bowditch  com- 
pany was  issued  upon  a  material  misrepresentation  of  the 
insiued  in  his  application.  It  is  manifest^  therefore,  that  this 
policy  is  not  binding  upon  the  Bowditch  company,  and  that 
the  plaintiff  could  maintain  no  action  upon  it  against  that 
company.  It  is  an  invalid  and  useless  policy.  The  contract 
between  these  parties  was,  that  if  the  plaintiff  obtained  other 
insurance,  without  giving  the  defendants  notice,  the  policy 
made  by  the  defendants  should  be  void. 

Tho  defendants  now  say  that  their  policy  is  void,  because 
the  plaintiff  obtained  other  insurance  without  giving  them 
notice.  But  it  does  not  appear,  in  point  of  fact,  that  the  plain- 
tiff did  obtain  other  insurance.  If  the  plaintiff  had  notified 
the  defendants  that  he  had  obtained  other  insurance,  this 
would  manifestly  not  have  been  according  to  the  fact.  The 
plaintiff,  to  be  sure,  had  obtained  a  policy,  but  it  was  not  bind- 
ing in  law  and  could  not  be  enforced. 

This  appears  clearly  and  distinctly  in  the  case.  The  trans- 
action  with  the  Bowditch  company  was  not  insurance  in  any 
just  and  proper  import  of  the  term,  as  used  by  these  parties, 
and  understood  by  them.  It  was  not  insurance,  as  manifestly 
understood  by  the  defendants  themselves,  when  they  made 
their  policy.  By  the  eleventh  article  of  the  by-laws  of  the  de« 
fendants,  which  are  annexed  to  and  make  a  part  of  the  policy, 
it  is  provided  that  "when,  in  conformity  to  the  charter,  a 
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double  insurance  exists,  the  company  is  only  liable  to  a  ratable 
proportion  of  any  loss  which  may  be  sustained."  The  pro- 
vision of  the  charter  referred  to  in  this  clause  is,  no  doubt,  the 
twelfth  clause  hereinbefore  recited.  The  by-law,  thetefore, 
considers  the  other  insurance,  ?  hich  may  bo  obtained  accord- 
ing to  the  twelfth  section  of  the  charter,  as  a  double  insurance; 
and  when  such  insurance  is  obtained,  then  the  defendants  are 
to  pay  only  their  ratable  proportion  of  any  loss,  leaving  the 
insured  to  obtain  the  residue  of  the  loss  from  the  other  insurers. 
But  the  insured  could  not  obtain  such  residue  of  the  other 
insurers,  unless  he  had  obtained  other  insurance  which  was 
valid  and  binding  in  law,  and  which  could  be  legally  enforced 
against  the  other  insurers.  It  is  evident,  therefore,  that  the 
parties  to  the  policy  now  in  suit  understood  that  the  defend- 
ants themselves  understood  and  intended,  and  such  is  the  fair 
import  of  the  terms,  that  the  other  insurance  referred  to  in 
the  twelfth  section  of  the  charter  was  a  binding  available  in- 
surance; one  upon  which  the  insured  could  rely  for  protection 
in  case  of  loss,  and  which  he  could  enforce  by  law. 

The  defendants  were  to  pay  only  their  ratable  proportion  of 
any  loss;  when  the  assured  obtained  other  insurance  according 
to  the  charter;  thus  clearly  and  manifestly  assuming  that 
such  other  insurance  was  to  be  a  legal  binding  insurance, 
upon  which  the  assured  could  receive  the  portion  of  his  loss 
which  was  not  paid  by  the  defendants.  As  the  defendants,  in 
case  of  other  insurance,  were  to  pay  only  their  ratable  propor- 
tion of  any  loss,  it  was  important  that  they  should  be  made 
acquainted  with  the  existence  of  such  other  insurance;  and  the 
insured  was  therefore  required  to  give  notice,  and  obtain  the 
consent  of  the  directors,  and  upon  failure  to  do  so,  the  defend- 
ants' policy  was  to  be  void.  But  the  insurance,  which  was  to 
destroy  the  defendants'  insurance,  was  to  be  an  available  in- 
Burance,  not  a  policy  merely  which  was  not  binding  in  law« 
and  was  really  and  in  fact  no  insurance. 

A  deed  obtained  by  fraud  is  in  legal  intendment  no  deed  at 
all,  and  a  party  may  plead  non  est  factum.  It  is  immaterial, 
in  regard  to  misrepresentation  in  obtaining  insurance,  whether 
it  is  made  fraudulently  or  by  mistake  or  accident;  the  effect  is 
the  same.  A  policy  obtained  by  misrepresentation  is  in  legal 
intendment  no  insurance  at  all;  it  has  no  legal  effect.  The 
policy  of  the  defendants  could  not  be  avoided  by  obtaining 
another  policy  merely,  but  which  was  not  an  insurance  in  the- 
proper  sense  of  the  term. 
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This  same  point  has  been  before  settled  by  tbis  court  In  ibe 
case  of  JaehBon  y.  Ma9$aehiuett$  Mutual  Fire  In$.  Co.y  28  Pick. 
418, 428  [84  Am.  Dec.  69].  In  tbat  case,  the  court  say:  ^' An 
insurance  that  shall  operate  to  avoid  the  poliisy  of  the  defend- 
ants, as  a  violation  of  the  tenth  article  of  their  rules,  must  be 
a  valid  and  legal  policy,  and  effectual  and  binding  upon  the 
assurers.  Assuming  the  second  policy  to  have  been  made  for 
the  direct  benefit  of  th^  plaintiff,  it  was  wholly  nugatory  and 
of  no  effect;  and  cannot  for  this  reason  be  now  set  up,  to 
defidat  the  policy  made  by  the  defendants.'' 

The  same  point  has  been  decided  in  the  same  way  by  the 
supreme  court  of  Pennsylvania,  in  the  case  of  Staeey  v.  Frank' 
Un  Fire  Ins.  Co.j  2  Watts  &  S.  506,  544,  545.  The  court  say: 
"The  defendants'  defense  rests  on  this,  that  the  plaintiffs  are 
doubly  insured,  but  if  the  plaintiffs  could  at  no  time  have 
recourse  to  the  North  American  Insurance  Company,  it  cannot 
with  any  propriety  be  said  that  they  were  doubly  insured.  If 
the  plaintiffs  have  fEoled  to  perfect  their  contract  with  the 
subsequent  underwriters,  by  omitting  to  have  the  prior  insur- 
ance allowed  of  and  specified  on  the  policy  as  is  required,  it  is 
diflScult  to  imagine  in  what  way  the  prior  insurance  can  be 
invalidated  or  affected.  It  is  a  vain,  nugatory,  vmd  act  An 
assurance  to  avoid  the  policy  must  be  a  valid  and  legal  policy^ 
and  effectual  and  UntUng  upon  the  assurers."  "It  must  be 
remembered  that  to  defeat  the  action  against  the  first  un- 
derwriter, the  defendant  must  give  the  plaintiff  a  right  of 
action  against  the  subsequent  insurer.  He  must,  in  effect,  show 
a  double  insurance,  which  it  cannot  be,  unless  it  gives  the 
plaintiff  a  right  of  action  for  a  proportion  of  his  indenmity." 

A  different  view  of  this  subject  was  taken  by  the  supreme 
court  of  the  United  States,  in  the  case  of  CarpenJter  v.  Prcm/^ 
dence  WashingUm  Ins.  Co.,  16  Pet.  495,  decided  in  1842.  In  the 
policy  upon  which  that  case  was  founded,  there  was  the  fid- 
lowing  clause:  ^'And  provided  further,  that  in  case  the  insured 
shall  have  already  another  insurance  on  the  property  hereby 
insured,  not  notified  to  this  corporation,  and  mentioned  in  or 
indorsed  upon  this  policy,  then  this  insurance  shall  be  void 
and  of  no  effect"  The  defendants  alleged  that,  at  the  time 
they  made  the  policy  in  suit,  there  was  an  existing  policy  on 
the  premises,  made  by  the  American  Insurance  Company,  of 
which  the  defendants  were  not  notified,  as  they  should  have 
been,  and  that  for  this  reason  the  policy  of  the  defendants 
was  void.    At  the  trial  before  the  jury,  the  counsel  for  the 
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plaintiffs  requested  the  jndge  to  instract  the  jury,  ''that  if, 
in  point  of  fact,  the  policy  of  the  American  Insurance  Com* 
pany  was  procured  by  a  material  misrepresentation,  by  the 
owners,  of  the  cost  and  value  of  the  premises  insured,  it 
was  to  be  deemed  utterly  null  and  void,  and,  therefore,  as 
a  null  and  void  policy,  notice  thereof  need  not  have  been 
given  to  the  WasUngton  Insurance  Company  at  the  time  of 
underwriting  the  policy  declared  on«"  The  judge  refused  to 
give  the  instruction  prayed  for,  but  on  the  contrary,  instructed 
the  jury  that  if  the  policy  of  the  American  Insurance  Com* 
pany  was,  at  the  time  when  that  at  the  Washington  insurance 
office  was  made,  treated  by  all  the  parties  thereto  as  a  sub- 
sisting and  valid  policy,  and  had  never  in  fact  been  avoided, 
but  was  still  held  by  the  assured  as  valid,  then  that  notice 
thereof  ought  to  have  been  given  to  the  Washington  Insurance 
Company,  and  if  it  was  not,  the  policy  declared  on  was  void. 

In  giving  the  opinion  of  the  court  upon  this  instruction,  16 
Pet.  609,  Mr.  Justice  Story  says:  ''  We  are  of  opinion  that  the 
instruction,  as  asked,  was  properly  refused,  and  that  given  was 
correct  It  is  not  true  that  because  a  policy  is  procured  by 
misrepresentation  of  material  facte,  it  is  therefore  to  be  treated 
in  the  sense  of  the  law,  as  utterly  void  ab  initio.  It  is  merely 
voidable,  and  may  be  avoided  by  the  underwriters  upon  due 
proof  of  the  facts,  but  until  so  avoided,  it  must  be  treated  for 
all  practical  purposes  as  a  subsisting  policy.  In  this  very 
case,  the  policy  has  never  to  this  very  day  been  avoided  or 
surrendered  to  the  company."  This  decision,  therefore,  rests 
on  the  ground  that  the  policy  of  the  American  Insurance 
Company,  though  taken  to  have  been  obtained  by  material 
misrepresentation,  was  not  void,  but  merely  voidable. 

In  Carpenter  v.  American  Ins,  Co.^  1  Story,  67,  there  is  a  re- 
port of  a  case  decided  in  1839,  brought  by  the  same  plaintiff 
against  the  American  Insurance  Company,  founded  on  the 
same  policy  made  by  them.  The  following  are  extracts  from 
this  report:  ^'  Story,  J.,  delivered  the  opinion  of  the  court,  as 
follows:  We  are  clearly  of  opinion  that  the  policy  in  this  case, 
having  been  obtained  upon  a  misrepresentation  of  material 
facts,  is  utterly  void.  The  misrepresentatipn  made  by  an  agent 
in  procuring  a  policy  is  equally  fatal,  whether  made  with  the 
knowledge  or  consent  of  the  principal  or  not.  The  ground  in 
each  case  is  the  same.  The  underwriters  are  deceived.  They 
execute  the  policy  on  the  faith  of  statements,  material  to 
tile  risk,  which  turn  out  to  be  untrue.    The  mistake  is,  there* 
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fine,  fatal  to  the  p6Ii<gr»  as  it  goes  to  the  yeiy  essence  of  the 
oontract.'' 

Upon  the  deliyeiy  of  this  cpinioiii  the  plaintiff  discontinued 
his  suit  In  this  case,  therefore)  the  policy  made  by  the  Ameri- 
can Inannmoe  Company  is  pronounced  to  be  utterly  yoid,  be« 
caoae  the  mistiake  goes  to  the  very  essence  of  the  contract^ 
while  in  the  suit  against  the  Washington  Insurance  Company, 
fids  same  policy  of  the  American  Insurance  Company  was 
held  not  to  be  void,  but  merely  yoidable.  Here  would  certainly 
seem  to  be  a  pretty  direct  conflict  of  opinion.  In  the  opinion 
of  the  Biqpreme  court,  it  is  said:  ''In  this  yery  case  the  policy 
[that  is,  the  policy  of  the  American  Insurance  Company]  has 
never  to  this  very  day  been  avoided  or  surrendered  to  the  com* 
pany."  But  in  a  suit  previously  brought  upon  it,  the  defend- 
ants  had  set  up  the  misrepresentation,  in  defense,  and  this 
same  policy  had  been  decided  by  Mr.  Justice  Story,  before 
whom  the  case  was  tried,  to  be  utterly  void,  whereupon  the 
plaintiff  had  discontinued  his  suit.  It  is  difficult  to  see  how, 
upon  these  facts,  it  could  be  said  that  the  policy  had  not  been 
avoided,  or  of  what  importance  it  was,  that  it  had  not  been 
surrendered  to  the  company.  It  is  certainly  a  very  familiar 
principle  of  the  law  of  insurance  that  a  policy  obtained  by 
material  misrepresentation  is  void.  Proving  the  misrepresen- 
tation by  the  insurers  is  not  regarded  as  an  act  necessary  to 
avoid  the  policy,  but  as  showing  that  the  policy  was  void  on 
that  account. 

The  misrepresentation  or  mistake,  as  was  said  by  Judge 
Story,  goes  to  the  essence  of  the  contract.  This  principle  was 
distinctly  laid  down  by  Lord  Mansfield,  and  has  been  implicit- 
ly adopted  and  acted  en  ever  since.  He  says:  ^^ Although  the 
suppression  should  happen  through  mistake,  without  any  firaud- 
ul«it  intention,  yet  still  the  underwriter  is  deceived,  and  the 
policy  is  void,  because  the  risk  run  is  vastly  difforent  fixun 
the  risk  understood  and  intended  to  be  run  at  the  time  of  the 
agreement:"  Carter  v.  Boehmy  3  Burr.  1905, 1909. 

It  is  not  easy  to  perceive  upon  what  principle  the  distinction 
between  void  and  yoidable,  a  distinction  in  regard  to  a  policy 
of  insurance,  which,  it  is  believed,  is  found  nowhere  else,  could 
afBdct  the  right  of  the  plaintiff  in  the  case  of  CarpevUer  v.  Wash- 
ingtan  Inw/rance  Company^  supra.  The  policy  in  that  case, 
upon  which  the  suit  was  brought,  was  to  be  void  if  the  insured 
at  the  time  had  other  insurance  on  the  property.  It  appearing 
that  at  that  time  there  was  a  policy  on  the  property  made  by 
the  American  Insurance  Company,  if  it  did  not  distinctly 
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appear  to  the  ooort  that  that  policy  was  invalid  and  not  bind- 
ing on  the  company,  then  of  course  it  must  be  treated  as  an 
insurance  on  the  property,  which  would  avoid  the  defendants' 
policy.  But  if  it  did  appear  distinctly  and  clearly  to  the  court 
that  this  policy  was  not  binding  in  law,  that  it  had  no  legal 
validity  and  could  not  be  enforced,  it  would  seem  that  it  could 
with  no  propriefy,  and  in  no  proper  sense,  be  called  an  insur- 
ance. In  the  opinion  in  Carpenter  y.  Washington  Imurance 
Campanyj  16  Pet  609,  it  was  said:  "And  it  may  well  be 
doubted  whether  a  party  to  a  policy  can  be  allowed  to  set  up 
his  own  misrepresentation  to  avoid  the  obligations  deducible 
from  his  own  contract.''  But  the  question  was.  What  was  his 
contract?  As  the  defendants  maintained  that  the  policy  made 
by  them  was  void,  because  the  plaintiff  had  other  insurance, 
there  would  seem  to  be  no  sound  reason  why  the  plaintiff  should 
not  be  permitted  to  meet  this  defense,  by  showing  that  in 
realily  and  in  fact  he  had  no  such  insurance.  In  the  case  now 
befine  the  court,  it  did  not  appear  that  the  misrepresentation 
as  to  the  inoumbranoe  was  made  fraudulently;  it  might  have 
been  by  mistake  or  acddent,  which  would  equaUy  avoid  the 
policy. 

Upon  a  careful  consideration  of  the  whole  subject,  we  are 
fully  satisfied  of  the  correctness  of  the  doctrine  held  by  this 
court  in  the  case  of  Jaehion  v.  Masiachuietts  Mutual  Fire  Ine. 
Co.,  28  Pick.  418  [84  Am.  Dec.  69],  which  is  fully  supported 
by  the  decision  of  the  supreme  court  of  Pennqrlvania  before 
referred  to. 

The  only  remaining  ground  of  defense  in  this  case  is,  that 
the  levy  of  the  execution  was  an  alienation  of  the  property. 
But  as  the  plaintiff  had  still  a  right  of  redemption,  and  thus 
an  interest  in  the  property,  this  ground  of  defense  cannot  be 
maintained;  Strong  v.  Manvfaeturert^  Ins.  Co.,  10  Pick.  40  [20 
Am.  Dec  607]. 

Judgment  for  the  plaintiff. 

WiJVXE  ov  QBJxcrnoire  to  Dswutivb  Nomai  ob  Pkbldcdiibt  Fboot  of 
lots  by  refilling  to  pay  on  tome  other  ground,  or  by  other  ooodnot:  See  8L 
Lo^  In§,  Co.  T.  KjfUp  49  Am.  Deo.  74»  and  caaee  oited  in  the  note  thereto. 
The  principal  case  is  oited  with  approval  on  this  point  in  Pwria  etc  ln$,  Co,  v. 
Lewk,  18  HL  560;  PetteHgUl  v.  HinkB,  9  Gray,  170;  Blaie  t.  Sboehange  etc  Im. 
Co.,  12  Id.  272;  Ufiihcmk  v.  Travelen*  In$.  Co.,  4  Biat.  361. 

Alunatioh  of  Ixstbed  Pbofebtt  Ayowb  Pouor,  wbbm:  See  BeB  t. 
Wettem  etc  Im.  Co,,  39  Am.  Deo.  542,  and  oaaea  oited  in  the  note  thereto. 
Ihia  sabjeot  is  discosaed  at  length  in  the  note  to  Lam  t.  Mame  Mutual  Fin 
Ine.  Co,t  28  Id.  154.  As  to  the  effect  of  an  alienation  of  part  of  the  property^ 
■••  Stetmm t.  Marnidmtettt  Fbrt  /im.  Ox.  8 Id.  S17|  and  the  note  toXoMV. 
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ifaftw  Mmhrni  Ffsre  Im,  Ox,.  28  Id.  ISO.  Thst  mider  a  potioy  pnmdJng 
9§Kaui  alienatioD,  teken  out  by  an  equitable  owner  of  property,  a  mortage 
by  the  legel  owner,  witiumt  the  eqtiitable  owner's  knowledge  or  oonaent, 
wraided  the  inenranoe,  was  held  in  Atkertom  t.  Phfomia  /iw.  Co.,  109  Mass.  86^ 
sning  uie  pnnonMl  ease. 

Lkvt  ov  EzBOonoH  rot  AunrAixair  of  insmed  property  ayoiding  pdii^, 
when:  See  FraMm  Fin  Itu.  Co,  t.  FimUaif,  87  Am.  Dee.  480.  That  sooh 
a  levy,  while  a  ri^t  of  redemption  remains^  is  not  an  alienation  aTo&ding 
the  Jnanmnoe,  is  a  point  to  which  the  principal  case  is  cited  in  WOtmr  t. 
Bamdkdktie.  /us.  Cbw,  lOOnsh.  45a 

SUBSBQUXHT  IhSDBAHCI  TaXXH  on  SaMB  PBOPBBTT  ATOIDI  PBIOB  FOOUOTy 

WHBi:  See  the  note  to  Alfkmot  A$$.  Co,  ▼.  LotMma  Im.  Co,,  28  Am.  Dec 
10;  eea  also  Jadmm  t.  Manackutetti  MukuU  Fbrt  In$.  Cbw,  84  Id.  09.  That 
sadi  sxthaeqiient  inenmnfiis  ^  Tiolation  of  a  condition  in  the  prior  policy, 
swoids  it,  if  the  snbseqnent  insurance  is  valid,  is  held,  etting  the  principal 
can,  in  BmH  t.  PeopWs  MtOual  Fhre  ln§.  Cb.,  2  Gray,  898;  otherwise,  if  the 
snheeqpent  insnranoe  ii  Toid:  SmbaU  t.  Howard  Fbre  In§.  Oo»,  8  Id.  86; 
JJimfyT.  Dmkmtie,  In$.  Co.,  4  Allen,  221;  Thoma$  t.  Bu&der^ Fire  Ifu.  Cbw, 
119  Mass.  122;  &  0.,  20  Am.  Bep.  817;  AOimm  ▼.  PhembB  In$.  Cb.,  8  DDL 
484,  also  citing  the  principal  case.  To  tiie  same  effect,  see  Jadtnm  t.  JfosM- 
ciwirffg  MiOmilinlnB.  Cfo.,  84  Am.  Dae  69,  and  the  cases  cited  in  the  note 
to  AUkm»  Am.  Co,  t.  LonMam  /im.  Ob.,  28  Id.  12B.  As  to  whether  a  snb- 
ssqoent  insnranoe  on  pert  of  the  property  oovered  by  a  prior  policy  will  arcid 
each  prior  policy  la  loA)^  ^iRere:*  iifitem  t.  PAsnlv  Am.  Ox,  8  DilL  486^  citing 
the  principal  ease,  and  others  pro  and  con. 

SuBflXAiniAL  MnRAnMiHT  ov  Assdsid's  Ivmiflf  in  the  property  in^ 
sored,  in  answer  to  a  direct  inteRogatoiy  npon  that  pcint,  vitiatea  the  poli^yi 
t/aittis  T.  Qiflncy  tie.  ln$,  Co.,  7  Gray,  874;  Towne  ▼•  FltcUmrg  He.  Im.  Co., 
7  ABen,  63;  Oampbdl  y.  New  Ikghmd  sfc.  /««.  Cb.,  08  Mass.  403;  all  citing 
the  principal  case.  See^  en  this  pointi  Siromg  ▼•  Mam/atturtnf  Ins,  Co.,  20 
Am.  Dec  607;  Oirry  t.  OommometaUh  In$.  Co.,  Id.  647;  JSimFinJn»,Co,T. 
Tgier,  80  Id.  90;  J9e«  t.  Weatem  M.diF.  /as.  Cb.,  89  Id.  642;  and  notes. 
8se^  as  to  the  effbct  cl  misrspreeentations  generally  npon  a  ccntiaot  cl  insnr- 
ance^  BwnM  r.  Sanioga  Co,  eie.  In$.  Co,,  40  Id.  846;  Eougkim  ▼.  Mamffiw- 
imparl eie.  Jm.  Oo,9  41  J£L  480i  Behnwr.  (Tlkirtotomi eC& /us.  Cb.» 48 U.  428| 
JhMt  T.  Saraioga  eie.  Ine.  Cb.»  48  Id.  284^  and  notsii 


Davis  v.  Ball. 

fe  CUSBIHe,  fiOBw] 

BvxDBKB  OV  Qbal  Baboazn  Fbiob  to  WBiraor  OcaPOLMtn,  er  ef  ecntem* 
potaneons  or  snbseqnent  declarations,  is  inadmissible  to  affbet  the  ccn- 
tnMt 

WoKDB  ''Madb  Ussfol"  DO  HOT  CONSTITUTE  Latbrt  Ambiguitt  In  a 
written  contract  by  a  dentist  who  mannfactored  a  set  cl  teeth,  warrant- 
ing them  for  one  year,  and  providing  that  "if  on  trial  they  cannot  be 
nade  nsefnl,''  they  may  be  returned  and  the  money  refanded;  and  parol 
evidence  is  inadmissible  to  ea[plain  those  worda^  bnt  they  are  to  be  con- 
lined  as  meaning  that  the  teeth  are  to  be  letonied  if  the  pnrohaser 
■elmaketliem  nsefnl  on  trial 
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Action  on  a  warranty  in  a  contract  ezecnted  by  the  defendants, 
who  were  dentists,  charging  the  plaintiff  for  a  set  of  teeth  at  a 
certain  price,  and  warranting  them  for  one  year,  with  a  provision 
that  '^if  on  trial  they  cannot  be  made  useful,  the  teeth  to  be 
returned  and  the  money  refunded  when  called  for."  The  de- 
fendants sought  to  prove,  upon  cross-examination  of  one  of  the 
plaintiff's  witnesses,  what  price  was  orally  agreed  on  tor  the 
teeth  at  the  time  and  prior  to  the  written  contract,  and  that  in 
the  oral  bargain  there  was  no  warranty,  and  that  the  warranty 
in  the  writing  was  without  consideration,  but  the  evidence  was 
rejected^  The  defendants  further  claimed  that  the  words 
'^  made  useful "  constituted  a  latent  ambiguity,  and  ofifered  to 
prove  conversations  at  the  time,  and  also  a  usage  among  the 
dentists  of  Boston  to  show  that  those  words  meant  that  the 
defendants  were  to  make  the  teeth  useful  by  subsequent  ad« 
justment  The  court  rejected  the  evidence,  holding  that  there 
was  no  ambiguity,  and  that  the  words  meant  that  the  teeth 
were  to  be  returned  if  on  fair  trial  by  the  plaintiff's  wife,  ac- 
cording to  her  knowledge  and  the  defendants'  instructions, 
they  did  not  fit  her,  and  could  not  be  made  useful;  and  that 
on  returning  them  within  one  year  an  action  would  lie  for  the 
money.  Verdict  for  the  plaintiff;  exceptions  by  the  defendants. 

/.  C.  Parkf  for  the  defendants. 
N.  Richardson^  for  the  plaintiff. 

By  Court,  Fletcher,  J.  The  exclusion  of  the  oral  evidence 
offered,  to  show  a  bargain  prior  to  the  execution  of  the  written 
contract,  was  justified  by  familiar  and  well-settled  rules  of 
evidence.  This  evidence  was  offered  to  affect  the  written  oon« 
tract.  When  parties  have  deliberately  put  their  engagements 
into  writing,  all  oral  testimony  of  a  previous*conversation  be- 
tween them,  or  of  conversations  or  declarations  at  the  time 
when  the  agreement  was  completed,  or  afterwards,  is  excluded; 
as  it  would  tend  to  substitute  a  new  and  different  contract  for 
that  which  was  really  and  finally  agreed  upon  and  established 
between  the  parties.  The  writing  is  the  best  evidence  of  the 
contract  ultimately  concluded  between  the  parties  upon  which 
they  intended  to  rely,  and  by  which  they  intended  to  be  bound. 
Then  it  was  said  that  the  writing  was  a  mere  receipt,  which 
might  be  contradicted.  But  so  far  from  being  a  mere  receipt, 
it  was,  in  terms,  a  clear  and  express  contract  of  warranty. 

The  evidence  offered  to  explain  a  supposed  ambiguity  in  the 
written  contract  was  properly  excluded  for  the  reasons  assigned 
by  the  judge  at  the  trial,     if  there  is  any  ambiguity,  it  must 
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be  a  patent  ambiguity.  But  there  is  really  no  ambiguity,  latent 
or  patent.  The  oonstruction  put  upon  the  contract  by  the  judge 
at  the  trial  was  very  clearly  and  manifestly  correct.  There  is 
no  ambiguity  in  the  words  '^  made  useful,"  and  no  difiiculty 
arises  from  the  inquiry,  "  Made  useful  by  whom  ?  "  The  an« 
Bwer  to  the  inquiry  is  very  obvious — "  Made  useful  by  the  per- 
son who  was  to  to  try  them,  and  for  whom  they  were  designed." 
The  teeth  were  made,  completed,  finished.  Though  ever  so 
sidllfully  made,  it  was  uncertain,  as  it  necessarily  must  be 
from  the  nature  of  the  case,  whether  the  person  for  whose  uso 
they  were  designed  would  be  able  to  use  them.  It  was  there- 
fore agreed  that  if  the  plaintiff's  wife,  upon  trying  them,  should 
find  she  could  not  use  them  or  make  them  useful,  she  might 
return  them,  and  the  money  should  be  refunded. 

There  is  nothing  in  the  contract  to  warrant  the  construdion 
that  anything  more  was  to  be  done  to  the  teeth  by  the  defend- 
ants. They  had  done  what  they  could  do  while  Mrs.  Davis 
remained  here,  and  as  to  the  future,  the  contract  clearly  had 
reference  only  to  what  would  be  done  upon  trial  by  her  to 
make  them  useful  to  her.  The  position  that  the  evidence  waa 
admissible  to  explain  technical  terms  cannot  be  sustained  for 
two  reasons;  there  were  no  technical  terms,  and  the  evidence 
was  not  offered  for  any  such  purpose  or  obiecL 

Exceptions  overruled. 

AiiMiMiiKfTjrr  OF   Ck>VTElCFOBAN10U8  OB   PBIOa   PaBOL    BTZFULAXBOir  OT 

mdaratanding  to  vary  writtea  contract:  See  Searich  ▼.  Suinehart,  61  Am. 
Dee.  540,  and  note,  citing  other  cases;  see  also  Padt  ▼.  TkoTnoB,  Id.  136. 

Pabol  Evidsvgb  to  Expladt  AxBZOvnnr  in  written  instroment:  See  Storer 
r.  Freeman^  4  Am.  Dec.  165;  DooUHle  t.  Bhktsiey^  Id.  21S;  Srown  t.  Bebee^ 
6  Id.  728;  Afamn  ▼.  Mann,  7  Id.  416;  Chddard  v.  BtUow,  9  Id.  663;  Scanbm 
w.  Wriffhi,  25  Id.  844;  Thonqmm  ▼.  Sham,  86  Id.  546;  Newcomer  ▼.  KUne,  37 
U.  74;  AMm  ▼.  Bordman,  Id.  100;  Barma  ▼.  Smm$,  89  Id.  435;  Browi^jlUld 
w.  BnmBt^kU,  61  Id.  690. 


HuBBABD  V.  Lloyd. 

[6  CUSBXltG,  621] 

Paqpwr  to  '^All  tbm  Cedldbbn'*  ov  Pbbsoh  KAion^  Bquailt,  ''when 
tbey  aball  serflrally  attain  "  a  certain  age,  inures  to  all  children  bom 
before  the  first  child  attains  that  age,  though  after  the  testator's  death, 
but  not  afterwards 

DnoDnmoN  of  Trust  Fuki>,  Sbt  Apart  vob  Lboatsx,  Falls  upon  Hjbb, 
aad  not  upon  the  testator's  estate,  where  a  stated  sum  is  bequeathed  to 
be  held  in  trust  by  the  executors,  the  income,  without  diminution  of  the 
prinoipal,  to  be  paid  to  the  legatee  quarterly  until  her  decease,  the  whole 
fund  then  to  be  the  property  of  her  children,  where  the  sum  specified  is 
«ei  apff^rt  by  the  executors  and  invested  in  good  faith. 


HUBBABD  V.  LlOTD.  [MbBS. 

Bill  by  executors  to  obtain  directions  as  to  the  distribntiaQ 
of  the  estate  of  James  Lloyd,  deceased.  A  certain  sum  was 
bequeathed  to  Augusta  E.  Greene,  '^to  be  held  in  trust"  by 
the  executors,  and  the  income  paid  by  them  to  her  quarterly, 
until  her  death,  the  whole  fond  to  be  then  divided  among  her 
children.  The  residue  of  the  estate  was  bequeathed  and  de- 
vised to  ''  all  the  children  "  of  one  Borland,  and  to  two  chil- 
dren of  William  Greene,  named  in  the  wiU,  '^  equally  or  per 
eapitay  when  they  shall  severally  have  attained  the  age  of 
twenty-five  years,"  the  shares  of  any  who  died  before  that  ago 
to  be  divided  among  the  survivors.  The  eldest  child  was  bom 
in  1817.  The  youngest,  Alida,  was  bom  in  1888,  after  the 
testator's  death. 

F.  0.  Waits  and  E.  Buekj  for  the  plaintiffl. 

W.  H.  OardineTj  for  Alida  Borland. 

/.  L.  Englishy  for  the  other  children  of  Borland. 

F*  C  Loringy  for  the  children  of  Greene. 

By  Court,  Shaw,  C.  J.  The  persons  interested  in  the  red* 
due  of  James  Lloyd's  estate  are  the  two  children  of  Greene 
named,  and  all  the  children  of  Borland  bom  before  the  time 
when  the  first  of  the  residuaries  comes  to  the  age  of  twenty- 
five;  that  is,  before  1842,  being  twenty-five  years  firom  1817, 
and  this  includes  Alida;  provided  they  arrive  at  the  age  of 
twenty-five;  and  if  either  dies  before  that  age,  the  share  of 
such  deceased  to  be  equally  divided  amongst  the  survivors 
of  them,  as  well  those  who  shall  have  received  their  shares,  as 
those  whose  shares  have  not  yet  become  payable.  Those  bom 
after  the  first  comes  of  age,  when  the  legacy  vests,  are  ex- 
cluded: Curtis  V.  CurtiSy  6  Madd.  14;  OUbert  v.  Boormanj  11 
Ves.  238;  Andrews  v.  Partingtonj  3  Bro.  C.  0.  401 ;  Leake  v. 
SoUnsonj  2  Meriv.  893;  DeJffUs  v.  Goldsehmidtj  1  Id.  417.  If 
the  executors  have,  in  good  faith,  invested  fifty  thousand 
dollars  as  a  separate  fund,  the  income  payable  to  Mrs.  Greene, 
and  the  remainder  to  her  children,  it  is  a  good  execution  of 
the  trust  in  this  respect.  The  estate  is  not  to  be  kept  open 
upon  the  possible  contingency  of  a  loss  upon  this  fund.  That 
ftmd  being  well  created,  the  interest  of  it  is  to  be  paid  to  Mrs. 
Oreeoe  during  her  life,  and  the  residue  of  the  fund  at  her 
death  divided  among  her  surviving  children,  according  to  the 
directions  of  the  will. 

Decree  accordingly. 
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AinB-aoBV  Chzldbih  mat  Take  vkbkb  BsquiflT  to  the  ohfldron  of  a 
ptftienlar  pcnoo,  wbare  tho  period  of  distribatioii  is  so  fixed  ae  to  admit  ol 
perticipatum  by  all  tho  obildxeiif  whenever  bom:  Fotdkk  t.  Foididt,  6  Allen, 
4<  dting  the  prine^al  oaae;  eee  Tkon^pBon  t.  Oa/nooodf  81  Am.  Dee.  602; 
CbOMT.CbOHtf  1^.420;  XoodtemHMT.  ifcBUr,  40  Id.  661^  and  the  note 
thoralou 

Wbbui  Fun  DnuKTrxD  bt  Wiul  to  ei  In  visx'md  n  Lost  to  tiie  benefiol* 
■rieo»  if  the  ezeentor  aeted  with  strict  fidelity  and  dne  diligenoe  in  making 
the  iuveetuient^  he  is  not  liable  for  the  loes:  MiUer  t.  Ctmgdon^  14  Gray,  116^ 
citing  ffmUcard  ▼•  Lhifd,  In  the  eame  caee,  at  page  118^  the  principal  oaee  ia 
diatingiiiflhed  aa  not  raising  any  question  of  the  sufficiency  of  the  approprii^ 
ticn  ol  a  trust  fund  under  a  will  by  the  executor  to  throw  a  loes  thereof  on 
the  beneficiary,  and  it  is  held  that  a  mental  setting  apart  ol  the  fond  by  the 
execntor  is  not  snfflmimt.  See  generally,  as  to  the  liability  ol  trustees  lor  loes 
on  inrestnientBi  the  note  to  gyve's  JEtoote^  40  Am.  Deo.  fi06|  JDiowIte 
%43Id.ll09;  JiarrUT.  WaUaea,  45 lA.  t42. 
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le  CvsHure,  fill] 
Pmr  IxjuKKD  BT  DxnMnr  nr  Hiohwat,  whilb  hot  Kiiwhhiho  OBSoriksr 

Oabi^  cannot  recover  against  the  town  liable  for  the  defect^  unless  the 

defoct  was  the  sole  cause  of  the  injury,  and  the  burden  of  proving  due 

eare  on  his  part  is  upon  him. 
AuaoATioH  ot  Dub  Oamm  bt  Ohb  Ihjubbd  bt  DmonvB  Hiohwat  is 

anffident  alter  verdict  where  it  is  to  the  effect  that  the  injury  occurred 

iHiile  the  plaintiff  was  walking  along  the  highway  **  in  the  due  prosecution 

ef  his  bnsineas  and  in  a  proper  manner." 
Ookpobatiovs  katb  SPBcns  ot  Logautt  nr  Natubb  or  Domiciui  lor  the 

pnrpoee  of  suing  and  being  sued,  under  the  Massachusetts  revised 


Hov-BiaiDxaT,  Injubbd  bt  Dbtboiivb  Hiohwat,  mat  Sub  Towv  in  Amt 
OouBTT  in  the  state,  under  the  revised  statutes  of  Massachusetts. 

FooT-PAflBEVOBB  HAS  BiOBT  TO  Cbo88  Stbxbt  AT  Aht  Poibt,  and  is  not 
restricted  to  the  regular  crossings. 

Tdwv  D  BouBD  TO  Kbif  Spaob  bxtwxxn  Sidbwalk  abd  Oabbiaob-wat 
in  its  streets  in  a  reasonably  safe  condition  to  permit  foot-passengers  to 
cross^  and  is  liable  for  an  injury  from  a  defect  therein  to  one  using  dne 
oaie^  but  it  is  not  bound  to  keep  the  entire  space  along  the  sidewalk  in 
an  equally  safe  condition. 

X^axmoBT  ot  Wiebbbsbb  as  to  Conditioh  ot  Stbbbxb  or  Othbb  Towvs  in 
the  vicinity,  with  respect  to  the  inequalities,  elevations,  and  depressions 
in  the  space  between  the  sidewalk  and  the  carriage-way,  is  •iimiirnKT*^^  as 
bearing  on  the  question  of  ordinary  care,  in  an  action  against  a  town  lor 
an  injury  from  a  defect  in  that  part  ol  the  street;  but  testimony  that  such 
space  in  other  towns  is  not  regarded  as  part  of  the  highway  requiring  to 
be  repaired  is  inadmissible. 

LuBDJTT  or  Towvs  to  Kxbp  Boads  nr  Bbpaib  n  Statutobt,  and  the 
statute  in  Massachusetts  applies  equally  to  citieB  and  towns. 
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Tov9  D  BcmHi>  ONLT  TO  OsDCTA&T  Cabb  IN  Kxspxvo  Stbhis  in  M£e  oon* 
dition  for  travelen,  and  not  to  ihe  highest  poMible  oara. 

BLXVATioir  OF  Two  Inches  abovb  Sidxwalk  of  GaiToro  over  a  drain  at 
the  edge  of  the  sidewalk*  upon  which  a  f  oot-pasBenger  trips  in  the  day- 
time,  and  is  injured  while  crossing  the  street  at  that  pointy  there  being 
nothing  to  prevent  his  seeing  the  obstmction,  and  no  partUmlar  reason 
for  his  crossing  there^  is  not  such  a  defect  as  to  render  the  town  liable 
for  the  injury,  considering  the  plaintiff's  own  want  of  ordinary  care. 

Bzdsaiyx  Damaoib  Awabbed  for  Injubt  from  a  defectiTe  highway* 
plainly  showing  that  the  jury  was  carried  away  by  qrmpathy  for  the  per- 
son injured,  are  ground  for  setting  aside  the  Terdiot;  as  where  ten  thou- 
sand dollars  were  allowed  for  an  injury  to  the  plaintiff's  leg,  whereby  it 
was  permanently  weakened,  but  not  entirely  disabled  so  as  to  prevent 
his  going  about  and  performing  some  labor. 

Case  to  recover  for  an  injury  to  the  plaintiff's  leg,  by  stum- 
bling and  falling  over  a  grating  at  the  edge  of  the  sidewalk  in  a 
certain  street  in  the  dty  of  Lowell,  while  attempting  to  cross  the 
street  not  at  a  regular  crossing.  The  plaintiff  was  described 
in  the  writ  as  a  resident  of  New  Hampshire,  and  the  action  was 
brought  in  Suffolk  county,  and  not  in  Middlesex,  in  which  Low- 
ell is  situated.  The  material  facts  and  the  various  questions 
arising  on  the  trial  sufficiently  appear  from  the  opinion.  Ver* 
diet  for  the  plaintiff  for  nine  thousand  nine  hundred  and 
seventy-five  dollars.  Motion  to  set  aside  the  verdict,  and  al8o 
in  arrest  of  judgment.  The  latter  motion,  which  was  based 
on  the  ground  that  the  declaration  contained  no  allegation  of 
due  care  on  the  part  of  the  plaintiff,  and  that  the  action  should 
have  been  brought  in  Middlesex,  was  argued  first. 

8.  Bartteti  and  L  S,  Morse,  for  the  defendants. 

R.  Choate  and  F.  Webatery  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  The  first  ground  of  the  motion  in 
arrest  of  judgment  in  this  case  is  that  the  declaration  does 
not  sufficiently  allege  ordinary  care  on  the  part  of  the  plaintiff, 
at  the  time  of  the  accident  which  occasioned  the  injury.  It  has 
been  long  held  that  the  existence  of  the  defect  does  not  of  itself 
alone  give  the  right  of  action;  but  that  if  the  party  injured  was 
not  in  the  exercise  of  ordinary  care  at  the  time  of  the  accident, 
he  cannot  recover,  unless  the  injury  was  occasioned  wholly  by 
the  defect,  and  not  in  any  degree  by  the  plaintiff's  negligence. 
But  here,  we  think,  the  plaintiff's  exercise  of  ordinary  care  is 
sufficiently  stated  in  the  declaration.  It  alleges  that  the  plain- 
tiff was  walking  '^  in  the  due  prosecution  of  his  business,  and 
in  a  proper  manner;"  this  statement  is  perhaps  imperfect,  but 
It  is  sufficient  after  verdict.    It  fedls  within  the  general  rule 
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that  &fter -verdict  all  those  facts  will  be  presumed  to  have  been 
proved,  without  which  the  verdict  could  not  have  been  truly 
fimnd,  if  the  declaration  contains  terms  general  enough  to  com- 
prehend them  by  fair  and  reasonable  intendment.  In  May  v. 
Princeton^  11  Met.  442,  cited  at  the  bar,  the  declaration  was 
quite  as  defective  as  the  one  now  before  us;  it  alleged  the  ac- 
cident to  have  occurred  '^  by  reason  of  the  defects  and  want  of 
repair  aforesaid;"  and  it  was  objected  that,  under  that  decla- 
ration, evidence  that  the  plaintiff  was  in  the  exercise  of  ordi- 
nary care  at  the  time  of  the  accident,  was  inadmissible;  but 
the  court  overruled  the  objection,  and  held  that  the  evidence 
was  rightly  admitted.  Without  deciding  whether  the  objection 
taken  in  this  case  might  have  been  good  on  demurrer,  we  are 
of  opinion  that  it  is  not  open  to  the  defendants  after  verdict. 

The  other  ground  taken  by  the  defendants  depends  on  the 
coQstixiction  of  the  revised  statutes,  chapter  90,  sections  14-16. 
The  commissioners  to  revise  the  statutes,  following  the  old  law, 
recognized  the  distinction  between  local  and  transitory  actions, 
and  they  provided,  by  section  14,  that  all  transitory  actions 
between  parties  living  in  the  state  should  be  brought  in  the 
county  where  one  of  the  parties  lived,  and  if  brought  in  any 
other  county  should  be  abated;  and  they  inserted  section  15 
merely  to  remove  a  doubt  which  might  arise  in  case  of  two  or 
more  plaintiffs  or  defendants  living  in  different  counties.  The 
sixteenth  section  was  added  by  the  legislature,  in  order  to  re- 
move ambiguity  as  to  the  county  in  which  actions,  to  which  a- 
corporation  was  a  party,  should  be  brought.  In  the  case  of 
TaufUan  and  8(nUh  Boston  Turnpike  v.  Whiting,  9  Mass-  821 
[6  Am.  Dec.  124],  which  was  an  action  of  asmmprit  brought  in 
the  county  of  Bristol  by  a  turnpike  corporation,  to  recover  an 
aseesament  of  one  who  had  subscribed  for  shares  in  the  plain- 
tiffs' turnpike,  the  defendant  pleaded  in  abatement,  on  the 
ground  that  the  plaintiffs  were  a  corporation  in  this  conmion- 
wealth,  and  that  neither  they  nor  the  defendant  resided  in  the 
county  of  Bristol;  but  the  court,  upon  consideration,  ^^were 
satisfied  that  the  plaintiffs,  having  no  commorancy,  were  not 
within  the  purview  of  the  statute  relied  on  by  the  defendants,'' 
which  was  the  statute  of  1784,  chapter  28,  section  18,  re-enacted 
in  the  revised  statutes,  chapter  90,  section  14.  From  this  case 
it  would  seem  that  before  the  revised  statutes  a  corporation 
might  sue  or  be  sued  in  any  county.  The  object  of  the  legis- 
lature, in  adding  the  sixteenth  section  to  chapter  90  of  the 
revised  statutes,  was  not  to  make  actions  against  corporations 
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local  actions,  but  to  give  corporations  a  species  of  locality,  in 
the  nature  of  a  domicile,  and  to  determine  where  they  should 
be  held  to  be  resident,  for  the  purpose  of  suing  and  bcdng  sued. 
This  section  was  not  intended  to  limit  the  last  clause  of  section 
14,  which  in  terms  authorizes  plaintiffs  living  out  of  the  state 
to  bring  their  actions  in  any  county,  but  to  carry  out  the  gen- 
eral  provisions  of  law,  and  apply  them  in  certain  cases  to  cor* 
porations.  Taking  all  the  statute  provisions  together,  we  think 
a  transitory  action  by  a  plaintiff  living  out  of  the  state,  against 
a  town,  may  be  brought  in  any  county,  and  that  this  action, 
therefore,  was  properly  brought  in  Suffolk. 

After  the  delivery  of  the  foregoing  opinion,  the  motion  to 
set  asi^o  the  verdict  was  argued  by  the  same  oounseL 
The  opinion  was  delivered  at  the  March  term,  1861. 

By  Court,  Flbtcheb,  J.  The  plaintiff  seeks  in  this  suit  to 
recover  damages  for  an  injury,  alleged  to  have  been  received 
by  him  on  the  fifth  of  October,  1845,  by  reason  of  an  alleged 
defect  in  a  street  in  the  city  of  Lowell.  A  verdict  having  been 
rendered  for  the  plaintiff,  the  defendants  have  moved  for  a 
new  trial,  for  various  reasons,  two  of  which  relate  to  certain 
rulings  at  the  trial. 

The  accident  happened  when  the  plaintiff  was  about  to 
cross  the  street,  from  the  sidewalk  on  one  side  to  that  on  the 
other,  and  the  defendants  maintained  that  they  were  not  bound 
to  keep  in  repair  that  part  of  the  highway  forming  the  dividing 
line  between  the  carriage-way  and  the  sidewalk,  so  that  the 
same  could  be  safely  used  by  foot-passengers  for  crossing;  in- 
asmuch as  safe  and  convenient  crossings  were  erected  and 
maintained  by  the  city  at  suitable  distances,  and  as  there  was 
such  a  crossing  within  twelve  feet  of  the  place  where  the  plain- 
tiff attempted  to  cross. 

But  this  general  position  was  overruled  by  the  judge  who 
presided  at  the  trial,  and  as  the  court  now  think,  was  properly 
overruled.  There  is  no  law  or  principle  of  law,  or  of  reason, 
which  confines  foot-passengers  to  particular  crossings.  Such  a 
restriction  would  be  very  inconvenient  and  annoying.  The 
street  should  be  kept  in  such  condition  that  foot-passengers 
may  be  able  to  cross,  with  a  reasonable  degree  of  safety,  using 
proper  care  themselves,  at  any  and  all  places.  The  necessity 
of  this  might  be  illustrated  very  fully  by  reference  to  the  com- 
mon and  ordinary  course  of  business.  A  person  who  is  left  by 
an  omnibus  in  the  middle  of  the  street  should  be  able  to  go  in 


Nov.  1850.]        Raymond  v.  City  of  Lowell.  61 

safety  to  the  sidewalk,  at  the  nearest  point,  and  not  be  com- 
pelled to  make  his  way  among  the  carriages  in  the  middle  of 
the  street  till  he  can  reach  a  place  particularly  set  apart  and 
designated  for  the  purpose  of  crossing. 

In  the  case  of  CotteriU  ▼.  Starhey^  8  Car.  &  P.  691,  it  was 
held  that  a  foot-passenger  has  a  right  to  cross  the  carriage 
road;  and  that  a  person  driving  a  carriage  along  the  road  is 
liable  to  an  action,  if  he  do  not  take  care  so  as  to  avoid  driv- 
ing against  a  foot-passenger  who  is  crossing  the  road.  In  the 
ease  of  Bcu  v.  Xttton,  6  Id.  407,  it  was  held  that  a  foot-pas- 
senger had  a  right  to  travel  in  the  middle  of  the  street.  Lord 
Denman  said:  ^'A  man  has  a  right  to  walk  in  the  road  if  he 
pleases.  It  is  a  way  for  foot-passengers  as  well  as  for  carnages. 
But  he  had  better  not,  especially  at  night,  when  carriages  are 
passing  along."  These  cases  relate  to  the  rights  of  foot-pas- 
sengers, in  reference  to  carriages,  but  they  recognise  the  gen« 
enl  right  of  fiM^t-passengers  to  use  the  carriage-way. 

The  foot-passengers  having  such  right  to  use  the  street^  there 
must  be  a  corresponding  obligation  on  the  part  of  the  town  to 
keep  the  streets  in  a  safe  condition  for  such  use.  But  a  town 
is  not  obliged  to  keep  all  the  way,  by  the  sidewalk,  in  an  equally 
suitable  and  convenient  condition  for  crossing.  This  would 
be  wholly  impracticable.  The  necessity  of  providing  for  drain- 
ing off  the  water  requires  that  streets  and  sidewalks  should  be 
constructed  with  a  view  to  that  object;  so,  if  a  foot-passenger, 
instead  of  availing  himself  of  a  crossing  especially  prepared, 
chooses  to  cross  at  another  place,  he  must  take  care  and  see 
what  is  the  actual  state  of  the  space  between  the  sidewalk  and 
the  street.  He  has  no  right  to  assume  that  the  way  firom  the 
sidewalk  to  the  street  is  smooth  and  even,  but  must  exercise  a 
caution  and  prudence  adapted  to  the  nature  of  the  case. 

Another  exception  taken  by  the  defendants  is,  that  the  judge 
refused  to  admit  the  testimony  of  the  superintendent  of  streets 
in  the  city  of  Boston,  and  that  of  the  superintendent  of  streets 
in  the  city  of  Salem,  to  show  that  inequalities,  or  elevations 
and  depressions,  in  the  edge  of  the  sidewalk  or  curb-stone 
dividing  the  carriage-way  from  the  sidewalks  in  those  cities, 
were  of  frequent  occurrence,  and  not  deemed  in  towns  and 
cities  to  be  a  portion  of  the  highway  required  to  be  reduced  to 
a  level,  or  worked  or  kept  in  repair,  as  a  part  of  the  highway 
for  foot-passengers,  or  otherwise.  The  former  was  permitted 
to  testify,  and  did  testify,  as  to  the  matter  set  forth  in  the  first 
part  of  the  exception,  which  was  in  fact  a  matter  very  obvious 
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and  known  to  everybody  without  any  testimony.  These  par- 
ticular fitctSy  as  to  places  other  than  Lowell,  were  admissible, 
as  bearing  upon  the  question  of  ordinary  care.  The  testimony, 
as  to  the  matter  set  forth  in  the  latter  part  of  the  exception, 
was  rightfully  excluded,  as  referring  merely  to  matter  of  opin- 
ion relative  to  the  duties  and  liabilities  of  towns  and  cities. 

The  other  grounds  of  the  motion  for  a  new  trial  are,  that  the 
verdict  is  againift  evidence,  and  that  the  damages  are  excessive. 
The  plaintiff  alleges  in  his  declaration  that  the  defendants,  re- 
gardless of  their  duty,  suffered  a  certain  street  called  Central 
street,  in  said  city,  to  be  in  an  unsafe  and  dangerous  condition; 
by  means  whereof  the  plaintiff  was  thrown  down  and  greatly 
iiqured.  This  allegation  it  was  incumbent  on  the  plaintiff  to 
prove,  to  maintain  his  suit,  and  on  this  motion  for  a  new  trial, 
it  is  insisted  by  the  defendants  that  the  verdict  is  against  the 
evidence  relating  to  this  point. 

The  liability  of  towns  to  keep  roads  in  repair  is  created  by 
statute,  the  provisions  of  which  apply  equally  to  the  country 
and  to  cities.  The  duty  imposed  is  to  keep  the  ways  safe  and 
convenient  for  travelers.  In  the  performance  of  this  duty, 
towns  are  not  bound  to  exercise  the  highest  possible  care — the 
most  anxious  and  watchful  vigilance — ^but  they  are  bound  to 
exercise  only  ordinary  care,  considering  the  nature  and  par- 
ticular circumstances  of  the  case.  A  correct  understanding  of 
the  question  before  us  requires  a  careful  examination  of  the 
evidence  produced  as  to  this  point. 

It  appears  by  the  evidence  that  the  city  authorities  had  been 
obliged  to  make  an  opening  at  a  certain  point  on  Central  street, 
to  admit  water  flowing  down  the  street  into  a  drain  or  culvert 
near  the  sidewalk.  At  this  place  the  water  from  several  streets 
collected,  and  after  heavy  rains  large  quantities  were  carried 
off  by  tlds  drain.  The  opening  into  the  drain  was  covered  by 
a  large  iron  grating,  so  that  the  water  might  pass  through  it, 
and  also  that  persons  might  pass  over  it  in  traveling  along  the 
street.  This  grate  was  not  fiEkstened  down  by  bolts,  or  other- 
wise, but  was  so  fixed  that  it  was  supposed  its  weight  would 
be  sufficient  to  keep  it  in  place.  The  longer  side  extended 
over  the  hole  in  the  street,  and  the  shorter  came  up  against 
the  sidewalk.  The  grate  had  remained  in  this  situation  for 
some  time,  and  used  occasionally  to  get  loose.  At  times  there 
was  a  great  flow  of  water,  and  the  opening  was  now  and  then 
choked  up  by  floating  articles,  so  that  it  was  necessary  to  take 
op  the  grate,  clear  away  the  rubbish,  and  then  put  it  back.  In 
this  way  the  grate  was  sometimes  misnl9<»ed,  the  longest  part 
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being  tamed  towards  the  sidewalk,  and  the  shortest  part  on 
fhe  stfeet,  thus  leaving  a  part  of  the  hole  in  the  street  un- 
covered, into  which  horses  passing  in  the  street  were  in  danger 
of  falling;  but  it  was  not  supposed  that  persons  passing  on  the 
sidewalk,  or  off  from  the  sidewalk,  were  in  this  way  exposed 
to  any  dai^er. 

This  grate,  although  intended  to  be  kept  below  the  sidewalk, 
was  Bometimes  found  a  little  above  the  edge..  The  weight  of 
the  evidence  is,  that  at  the  time  of  this  accident  the  grate  was 
raised  one  inch  and  a  half,  or  possibly  two  inches,  above  the 
edge  of  the  sidewalk.  The  plaintiff  says  that  he  attempted  to 
cross  the  street  at  this  place,  and  tripped  against  the  top  of  the 
grate,  thus  raised  one  or  two  inches  above  the  edge  of  die  side- 
walk, and  fell  and  received  the  injury  of  which  he  complains. 
There  was  evidence  tending  to  show — ^perhaps  the  weight  of 
evidence  tended  to  show — ^that  the  plaintiff,  in  £Etct,  fell  north 
of  the  grate,  and  not  by  tripping  against  anything,  but  by 
stepping  suddenly  off  from  the  sidewalk  down  into  the  street. 

But  assuming  that  he  fell  over  the  grate,  as  is  alleged,  then 
the  evidence  to  maintain  the  allegation  that  the  street  was 
defective,  unsafe,  and  dangerous,  amounted  to  this,  that  the 
grate  was  from  one  to  two  inches  above  the  edge  of  the  side- 
walk, 60  that  a  person  attempting  to  cross  in  this  place  might, 
if  he  did  not  raise  his  foot  two  inches  high,  trip  against  the 
grate.  It  was  in  this  way  only  that  the  street  was  shown  to  be 
dangerooB.  This  was  the  extent  of  the  danger;  that  is,  there 
was  an  object  against  which  a  foot-passenger  might  trip,  though 
it  was  certainly  most  unlikely  and  improbable  that  he  would 
do  BO.  If  that  makes  a  street  unsafe  and  dangerous,  and  shows 
a  culpable  negligence  on  the  part  of  the  defendants,  then  every 
tovm  is  bound  to  remove  every  piece  of  earth,  wood,  and  stone, 
or  other  substance,  against  which  any  one  may,  by  possibility, 
strike  his  fi)ot;  and  every  city  must  level  and  smooth  down 
every  street  and  sidewalk,  so  that  there  shall  remain  no  un- 
evenness  or  bad  joint,  by  reason  of  which  any  person  may 
possibly  be  liable  to  stumble  and  £Edl.  In  short,  upon  this 
principle,  every  town  and  city  is  bound  to  do  what  manifesUj 
never  was  and  never  can  be  done. 

There  is  probably  not  a  single  street,  in  any  city  in  the  com- 
monwealth, where  there  are  not  substances  against  which  per- 
sons would  be  quite  as  likely  to  stumble  as  against  this  inch 
or  two  of  grate  upon  the  side  of  the  sidewalk.  There  is  an 
abundance  of  such  stumbling-blocks  all  along  the  streets  and 
sidewalks  in  Boston.  Where  there  are  brick  sidewalks,  it  may 
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be  seen  by  any  one  passing  along  that  the  bricks  have  fre- 
quently settled,  so  that  the  edge-stones,  for  a  large  part  of  the 
length  of  the  streets,  rise  qnite  as  much  aboye  the  trayeled 
part  of  the  sidewalks  as  did  the  grate  in  this  case,  and  are 
qnite  as  dangerous.  Besides,  it  may  be  seen  all  along  our 
streets,  directly  in  the  midst  of  the  traveled  part  of  the  side- 
walk, that  the  stone  gutters,  and  the  stones  round  the  wood 
and  coal  holes  and  other  objects,  rise  aboye  the  level  of  the 
sidewalk  full  as  high,  and  endanger  persons  passing  quite  as 
much,  and  probably  much  more,  than  was  done  by  this  grate. 
In  truth,  it  would  hardly  have  been  supposed  by  any  one  that 
persons  passing  along  the  sidewalk,  or  passing  off  from  it,  were 
exposed  to  any  danger  by  reason  of  the  inch  or  two  of  grate 
above  the  edge  of  the  sidewalk.  If  towns  and  cities  are  bound 
to  remove  all  such  things,  then  they  are  exposed  to  indict- 
ments for  the  existence  of  them.  But  it  can  hardly  be  believed 
that  there  ever  was  or  ever  will  be  an  indictment  in  such  a 
case  and  for  such  a  thing.  There  would  be  no  end  to  prosecu- 
tions if  such  a  thing  should  be  rqpurded  as  furnishing  suffi- 
cient ground  for  an  indictmenl 

The  statute  imposes  upon  towns  the  duty  of  keeping  high- 
ways in  a  safe  and  convenient  condition  for  travelers.  This 
applies  equally  to  towns  and  cities.  But  it  does  not  import 
such  absolute  safety,  as  to  preclude  the  possibility  of  aoddent 
or  injury.  This  would  be,  from  the  nature  of  the  case,  wholly 
impracticable.  Towns  and  cities  are  bound  to  exercise  ordi- 
nary care  and  diligence,  to  keep  the  highways  and  streets  rea- 
sonably and  relatively  safe  and  convenient.  But  they  cannot 
be  required  to  make  all  their  highways  equally  safe  and  con- 
venient. This  would  be  impossible.  Some  roads  are  laid  over 
very  stony  ground;  some  over  hilly  ground;  some  through 
woods;  some  are  much,  and  some  are  little  traveled;  some 
are  much,  and  others  less  exposed  to  drifts;  and  towns  are 
required  to  use  ordinary  care  and  diligence  to  keep  them  safe 
and  convenient,  according  to  the  circumstances  df  each  par- 
ticular case.  But  they  are  not  bound  to  keep  them  absolutely 
safe,  because  there  is  absolute  safety  nowhere. 

A  man  may  stumble  and  fall  anywhere  and  everywhere,  in 
the  house  or  in  the  street.  But  because  he  chances  to  fall  in 
the  street,  it  by  no  means  necessarily  follows  that  the  town 
is  responsible  for  any  injury  he  may  receive.  The  town  can- 
not be  held  to  insure  every  traveler  against  every  possible 
accident  and  injury  that  may  happen  to  him  in  passing  along 
the  highway  or  street    Towns  and  cities  must  exercise  ordi- 
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nary  care  and  diligence  to  make  their  highways  and  streets 
safe  and  conyenient  for  travelers.  This  is  the  duty  imposed 
on  ihem  by  the  law.  For  want  of  this  they  are  liable,  and 
this  is  the  extent  of  their  liability.  Upon  the  whole,  therefore, 
it  seems  to  the  court,  taking  a  just,  reasonable,  and  practical 
view  of  the  liability  of  towns  under  the  law,  that  the  evidence 
in  this  case  was  by  no  means  sufficient,  but  was  greatly  insuf- 
ficient, to  establish  the  charge  that  the  street  was  unsafe  and 
dangerous,  as  particularly  specified,  through  the  culpable  neg- 
ligence of  the  defendants. 

But  there  was  another  essential  point  to  be  made  out  affirma- 
tively by  the  plaintiff,  in  regard  to  which  it  is  alleged  that  the 
verdict  is  against  the  evidence.  The  plaintiff  was  bound  to 
show,  to  entitle  himself  to  a  verdict,  that  there  was  no  want  of 
ordinary  care  on  his  part.  The  plaintiff  was  himself  required 
to  exercise  due  and  proper  vigilance  and  care,  to  protect  him- 
self (rom  injury.  If  the  plaintiff's  own  negligence,  or  rashness, 
or  want  of  orcUnary  care,  concurred  in  producing  the  injury  of 
which  he  complains,  he  ought  not  to  have  recovered  dami^ies 
for  it  against  the  defendants.  The  burden  of  proof  was  on  the 
plaintiff  to  show  affirmatively  the  exercise  of  such  due  and 
proper  care  and  vigilance  on  his  part.  Now,  the  defendants 
allege  that  the  verdict  is  against  the  evidence  on  this  point. 

It  appeared  by  the  evidence  that  the  plaintiff  was  passing 
along  Central  street,  and  attempted  to  pass  across  the  street, 
at  the  place  where  the  accident  happened,  in  the  forenoon,  in 
qpen,  broad  daylight.  There  was  nothing  whatever  to  obstruct 
his  vision,  to  prevent  his  seeing  every  object  just  as  it  was  situ- 
ated, at  this  place.  Of  course,  he  saw,  or  was  guilty  of  gross 
negligence  if  he  did  not  see, 'that  this  spot  was  appropriated  to 
the  purpose  and  use  of  a  drain  to  carry  off  the  water.  He  saw, 
or  was  guilty  of  negligence  if  he  did  not  see,  that  the  grate 
extended  along  the  sidewalk  only,  perhaps,  two  or  three  feet. 
He  was  within  twelve  feet  of  a  safe  and  convenient  crossing, 
particularly  constructed  for  that  purpose.  There  was  nothing 
to  hinder  his  crossing  at  any  point  on  the  street,  and  he  might 
have  crossed  at  any  other  point  than  the  one  at  which  he 
attempted  to  cross,  with  equal  convenience  to  himself.  But 
he  chose  to  cross  at  that  particular  place,  which  had  been 
appropriated  to  the  purpose  of  a  drain,  and  necessarily  and 
properly  so  appropriated,  and  stumbled  against  the  grate  and 
ftlL  No  reason  was  assigned  why  he  selected  this  particular 
qni,  in  preference  to  any  other  point  on  the  street. 
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If  this  was  an  unsafe  and  dangerous  place,  and  the  grate 
projected  above  the  sidewalk,  to  the  great  damage  and  obstmc* 
tion  of  all  persons  passing  along  or  across  the  street,  as  is 
alleged  in  the  declaration,  the  plaintiff  surely  could  not  have 
exercised  ordinary  care,  in  exposing  himself  to  the  perils  of 
crossing  at  such  a  place  without  the  slightest  necessity.  He 
could  see  with  ease  precisely  what  the  perils  were,  and  could 
with  perfect  ease  have  avoided  them.  He  saw  that  there  was 
a  drain  and  an  iron  grate,  which  would  be  very  likely  to  present 
obstacles,  if  not  dangerous,  in  the  way  of  the  passenger.  He 
was  admonished,  therefore,  to  be  vigilant  and  watchful,  and 
to  take  heed  to  his  steps.  But,  so  far  as  appears,  he  paid  no 
attention  whatever  to  the  objects  directly  before  him,  and 
plainly  in  view,  but  stumbled  over  the  grate.  There  was  no 
difficulty  whatever  in  avoiding  the  grate;  it  required  no  effort 
to  avoid  it;  and  that  it  was  not  avoided,  can  be  accounted  for 
only  on  the  ground  of  a  great  want  of  attention  and  care. 
Under  these  circumstances,  the  finding  of  the  jury,  that  there 
was  due  and  proper  care  exercised  on  the  part  of  the  plaintiff, 
seems  to  be  manifestly  and  decidedly  against  the  evidence. 

Another  ground  of  the  motion  for  a  new  trial  is,  that  the 
damages  given  by  the  jury  are  excessive;  being  but  a  little 
short  of  ten  thousand  dollars.  The  plaintiff  was  no  doubt 
seriously  and  permanently  injured.  His  leg  is  not  likely  to 
ever  be  as  strong  as  before  the  injury;  and  he  is  not  likely  to 
be  able  to  perform  as  much  labor  as  formerly  in  the  business 
to  which  he  has  been  accustomed.  But  still  he  is  able  to  go 
about  and  to  perform  some  labor.  It  is  very  difficult  to  see 
upon  what  just  and  reasonable  ground  so  very  large  a  sum 
could  be  awarded  in  damages.  If  the  motion  for  a  new  trial 
stood  upon  this  ground  of  excessive  damages  alone,  the  court 
would  feel  very  strongly  called  upon  to  interfere. 

But  when  the  amount  of  damages  is  considered  in  connec- 
tion with  the  finding  of  the  jury  upon  the  other  points  in  the 
case,  there  is  strong  reason  to  believe  that  the  jury  must  have 
been  carried  away  by  their  greatly  excited  sympathy  for  the 
plaintiff  in  his  misfortune  and  suffering,  rather  than  have 
acted  according  to  the  dictates  of  their  cool  judgment  and 
sound  understanding.  This  court  certainly  would  not  disturb 
a  verdict,  as  being  against  evidence,  but  in  a  strong  and  de- 
cided case.  The  present  case  is  clearly  and  emphatically  of 
that  character,  and  imperatively  calls  for  the  interposition  of 
the  court    The  plaintiff,  no  doubt,  has  met  with  a  great  mis- 
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brtone;  and  the  Buffering  to  which  he  has  been  subjected,  and 
ibe  continued  weakness  and  infirmity  of  his  limb,  justly  entitle 
him  to  the  sincere  sympathy  of  all  persons,  as  individuals; 
but  a  sound  and  dispassionate  administration  of  justice  requires 
that  this  verdict  should  be  set  aside. 


Lubujtyov  Towns  Ain>  Cmn  vob  Ihjubibb  num  Kon-bbpaib  ov  STama 
and  highwaya,  or  from  obctmotioiiB  therein:  See  Jaoob»  ▼.  Bcmffor,  38  Am. 
Dee.  6G2;  Leaangton  ▼.  McQMoh,  85  Id.  159;  Johnmm  ▼.  WhU^fieU,  86  Id. 
721;  rremshY.  Brutuwiek,  88 Id.  250;  Dutton  ▼.  Weare,  43  Id.  590;  J<me$  ▼. 
WaUkam,  50  Id.  783;  Parker  ▼.  Boetan  etc  B.  B.,  Id.  709,  and  oasee  oited 
In  the  notes  thereto.  The  principal  case  ia  died  in  Provideno$  ▼.  Cflapp, 
17  Hoir.  167,  to  the  pomt  thai  a  mnnidpal  corporation  is  not  Uable  at 
common  law  for  an  injury  from  a  defeotiTe  highway,  bat  that  the  Uability  ia 
whoOy  atatntory;  that  the  atatntea  of  Manaohnaetta  and  other  New  Bngland 
atatea  on  thia  aabjeet  apply  to  citiea  aa  well  aa  to  towna;  and  that  the  Uability 
cztanda  to  def ecta  in  the  aidewalk  where  it  conatttntea  part  of  the  atreet.  In 
Sinei  V.  Holyoie,  105  liaaa.  85,  the  caae  ia  alao  oited  to  the  point  that  all 
parta  of  the  highway,  including  the  aidewalka  and  croaainga^  moat  be  kept  in 
anch  condition  aa  to  be  reaaonably  aaf e  for  peracna  paaaing  along  or  acroaa  the 
highway,  having  due  regard  to  tiie  character  of  the  way  and  the  amoont  d 
traTcL  Ihat  the  duty  and  reaponaibility  of  a  town  with  reapect  to  def  ecta 
in  the  highway  are  not  limited  to  the  traveled  path,  but  extend  to  the  whole 
width  of  the  way,  ao  aa  to  make  the  town  liable  for  obetructiona  and  ezcava- 
ticna  at  the  aide  of  the  traveled  path,  aee  Jotmrnm  v.  WkUefield,  36  Am.  Dec. 
721;  Jomee  v.  WaUkam,  50  Id.  783^  and  note.  In  Cfeorge  v.  HaeerhiU,  110 
ICaaa.  611,  the  doctrine  of  the  principal  caae,  that  a  town  ia  bound  only  to 
ordinary  care  in  keeping  highwaya  in  repair,  ia  denied,  and  the  true  rule  ia 
aaid  to  be  that  auch  highwaya  mnat  be  kept  reaaonably  aafe  and  convenient. 
In  Dcwd  V.  Ckieopee,  116  Id.  95,  the  caae  ia  cited  and  explained  in  conaider- 
ing  the  qneaticn  whether,  in  an  action  againat  a  town  for  an  injury  from  a 
def ectire  highway,  the  court  can  decide  that  the  evidence  f aila  to  diow  any 
defect  in  the  way,  and  it  ia  aaid  that  the  &ota  were  not  in  controveray  in  the 
principal  caae. 

Pastt  Ihjvbkd  by  QBSTBUonoiv  IN  HioHWAT  MUST  SHOW  Dus  Cabs 
on  hia  own  part  in  order  to  recover  againat  a  town  therefor,  but  anch  due 
care  may  be  inferred  from  droumatanoea:  FrenA  v.  Bruruwidt,  38  Am.  Dec. 
290;  aee  alao  SmUh  v.  SnM,  13  Id.  464;  Beed  v.  ITarO^field,  23  Id.  662,  and 
note.  The  qneatum  aa  to  whether  or  not  a  peraon  on  foot  uaea  due  care  in 
going  upon  the  carriage-way,  and  aa  to  whether  or  not  a  pile  of  anow  in  the 
atreet  at  a  certain  pointy  by  which  he  ia  injured,  ia  a  defect  of  which  he  can 
complain,  ahould  be  left  to  the  jury:  Oerald  v.  Boekm,  106  liaaa.  584^  citing 
the  principal  caae. 

KviPKycB  OF  Cowpmow  oy  Other  Roaps  ia  f  nadmiaaible  in  an  action  againat 
a  town  for  an  injury  from  a  defect  inahighwayt  IhUUmr,  fTeoi^  48  Am.  Deo. 
590.  In  Packard  v.  I^ew  Bedford,  9  Allen,  202,  which  waa  an  action  againat 
a  town  for  an  injury  cauaed  by  a  gutter  mnning  obliquely  acroaa  a  atreet,  tea- 
timony  of  witneaaea  ahowing  that  many  other  atreeta  in  the  aame  and  adjoin- 
ing towns  were  oroaaed  by  guttera  in  the  aame  way,  waa  held  ^dnuaaible  on 
the  queatiaiL  aa  to  whether  or  not  the  plaintiff  had  uaed  ordinary  care,  citing 
the  principal  case.  But  in  an  action  for  an  injury  from  leaving  a  drain  un- 
covered in  the  atreet,  evidence  ahowing  that  it  waa  uanal  for  towna  to  leave 
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dnioi  UDoar&nd  wm  held  inadminible  nnlets  the  pUintlff  hftd  knowledge  of 
the  neage,  distiiigaiMhiiig  Rafmumi  ▼.  LoweU:  Hrnddey  ▼.  BanuUMt,  100 
Mmb.  127.  8o  in  BUm  ▼.  WUbraham^  8  Allen,  565,  an  action  for  an  injnzy 
Irom  a  defect  in  a  bridge,  teatimony  aa  to  the  safety  of  the  bridge  aa  oompared 
with  other  bridgea  waa  held  properly  excluded,  alao  diiitiiigiiiBhing  the  prin- 
eipal  case  aa  one  in  which  the  teatimony  related,  not  to  the  general  oonditaon 
of  the  highway,  bat  aa  to  ita  mode  of  conatmotion  at  a  partaonlar  point.  In 
Ctonpofgm  ▼.  PaUemm,  60  HI.  66|  which  waa  an  action  agajnat  a  dty  for  an 
injury  from  a  defective  aidewalk,  teatimony  aa  to  how  other  citiea  of  the 
Mune  aiae  in  the  Tioinity  eonatmofced  their  walka  and  eroaaingi  waa  held  in* 
admiwible.  Speaking  of  the  principal  caae^  the  court  aay:  ''It  doea  not 
aeem  to  na  to  be  founded  on  correct  principlaa»  and  we  cannot  follow  it."  In 
an  action  againat  a  tender  of  a  draw-bridge  for  nei^igeBoe^  opiniona  of  tanden 
of  other  bridgea  aa  to  tiia  neeeaai^  of  kiiw|iing  the  gataa  ahnt  and  hanging 
ont  lantena  at  night  w«re  held  inadndaaihlai  JTmoeav.  ITr^  S  Allan,  170^ 
citing  the  principal  caae. 

Doiaaiui  ob  LooALmr  ov  OnuPOBAnaini  for  jnriadiotional  pnipoaaa:  Sat 
ITooelT.  ^TivC^bni  A« /fia  <%).»  8S  Am.  l>ao.  106^  and  not^ 

BnuMaivM  Dakaois  ai  Gboukd  iqb  Ksw  Tual:  Sat  JaeiA§  t.  Barngfift^ 
tS  Am.  Dea  662;  addmAer  ▼.  mdeg.  38  U.  100|  ifeOray  t.  X^^H^  ^ 
Id.  S80|  CIorftT.  fTftMbo-t  48  Id.  160|  Smnrd  t.  Ormmtf  U.  47% 
diad  in  tht  aotoa  tiMretOb 
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Pboplb  V.  Van  Glbvb. 

Li  iDcHxoAir,  an.] 
BT  Oousrr  Boabd  ow  OAXYAaaaB,  ihd  CMKnwaokTM  ov  Blio- 
ncnr  Obaktbd  THiBBOVy  are  bat  prima  fade  cfridenoe  of  the  matten 
stated  in  moh  atatemanti  andoertifioate^  and  a  oonteitant  may  go  behind 
■a4ih  retain^  and,  if  iftweeaary,  examine  fhe  balloto  fhemaelTea. 

BaruBH  or  Ooutm  Boabd  of  BLBonoH  Canyjuhers  hot  bhvo  Ooarour* 
Bxvu,  an  aTermant  in  a  plea  that  it  appean  therefrom  that  the  defendant 
had  the  largest  number  of  Totee  ie  immateriaL 

DozDBi  or  Sutonoii  Boabdb  bumo  Msbxlt  lILsxmnattAL,  their  emierinne 
or  mjstekee  can  hare  no  oontroUing  inflnenoe  on  the  eleotion. 

Iv  Showaho  TiTLn  to  BLioimi  Onxoi,  It  n  Sujnamr  to  Atd  or 
Flba  that  the  election  was  held,  that  there  waa  anthority  to  hold  it,  and 
tiwt  at  laid  eleotionthe  defendant  reoetved  the  required  number  of  Totee. 

Infobmation  in  the  nature  of  a  quo  warranto^  filed  by  the 
attomey-general  against  the  defendant  for  exercising  the  office 
of  probate  judge.  The  plea  of  the  defendant  stated  at  lengOi 
all  the  proceedings,  from  the  notice  of  an  election  at  which  a 
probate  judge  was  to  be  elected,  down  to  the  taking  of  the  oath 
of  office  by  the  said  defendant.  The  said  plea  did  not  aver 
that  it  appeared  from  the  return  of  the  election  board  that 
defendant  had  received  the  greatest  number  of  votes,  or  that 
said  board  had  so  determined;  farther,  the  plea  did  not  aver 
that  sufficient  statements  were  made  out  by  the  inspectors  of 
the  township  elections,  nor  that  such  statements  ever  reached 
the  county  clerk's  office.  The  attomey-general  demurred,  and 
defendant  joined  in  the  demurrer, 
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Lothropy  aitomey^eneral^  for  the  people. 

/•  If.  Howard  and  BarstoWf  for  the  defendant 

By  Court,  Mundy,  J.  The  main  objection  to  the  plea  is, 
that  it  is  not  averred  that,  by  the  statement  made  out  by  the 
county  board  of  canvasaerB,  it  appeared  that  the  defendant  had 
the  greatest  number  of  votes,  and  that  thereupon  the  board 
determined  that  he  was  elected.  The  objection  involves  an 
inquiry  into  the  materiality  of  such  averment,  an  inquiry  to  be 
solved  by  a  just  view  of  the  effect  which  this  tabular  state- 
ment of  the  board  has  upon  the  title  of  the  defendant  to  the 
office.  There  is  no  doubt  that  he  must  in  his  plea  show  a  good 
title;  but  if  we  shall  come  to  the  conclusion  that  that  title  is 
in  no  wise  affected  by  any  act  or  omission  of  the  board  (the 
defendant  having  their  certificate  of  his  election,  and  having 
taken  the  oath  of  office  and  entered  upon  its  duties),  the  mate- 
riality of  such  averment  cannot  be  sustained. 

The  very  ingenious  argument  of  the  attorney-general  seemed 
to  me  to  be  based  upon  the  supposition  that  the  determination 
of  the  board  was  somewhat  in  the  nature  of  a  judgment  at 
law,  binding  and  conclusive,  and  that  it  afforded  the  only  evi- 
dence of  the  rights  of  the  contestants  for  this  office;  for,  from 
the  information,  it  does  appear  that  Elias  M.  Skinner  claims 
title  thereto;  and  that  such  judgment  must  be  based  and  ap- 
pear to  be  based  upon  this  statement  as  the  finding  of  the 
board,  as  a  judgment  at  law  is  rendered  upon  the  verdict  of 
the  jury.  But  no  such  conclusive  effect  is  given  by  the  stat- 
ute to  this  determination  of  the  board,  nor  to  the  statement  of 
the  board,  upon  which  it  may  properly  be  said  to  be  founded. 

The  whole  scope  of  the  statute  goes  to  show  that  this  state- 
ment is  but  prima  facie  evidence;  that  in  every  contested 
election  you  may  go  behind  it;  that  the  county  canvass  may 
be  corrected  by  the  township  canvasses,  and  that  these  may  be 
corrected  by  Uie  ballots  themselves.  A  contested  election  is 
not  to  be  decided  by  what  does  or  does  not  appear  in  any  of 
these  statements. 

This  is  evident  from  section  8  of  chapter  6,  revised  statutes, 
page  45,  which  directs  that  "the  inspectors  shall  preserve  a 
true  copy  of  all  ballots  rejected  as  defective,  with  the  origi- 
nals attached,  and  deliver  the  same  to  the  township  clerk  to 
be  filed  in  his  office,  and  the  other  ballots  they  shall  seal  up 
and  deliver  to  said  clerk,  who  shall  keep  the  same  in  his  office 
until  the  next  general  election,  subject  only  to  the  inspection 
of  the  proper  authorities  in  case  of  a  oonteeted  election."    The 
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preoeding  Bection  provides  for  the  filing  and  preeervation,  in 
the  lespeddYe  township  clerks'  offices,  of  the  statements  of  the 
township  canvassers. 

If,  then,  the  statement  of  the  county  board  is  not  conclusive 
upon  the  rights  of  the  c(mtestants,  any  averment  in  the  plea 
that  it  appeared  from  such  statement  that  the  defendant  had 
the  largest  number  of  votes,  would  be  an  immaterial  averment. 
The  election  of  the  defendant  and  his  title  to  the  office  depend 
upon  his  having  received  the  largest  number  of  votes  given  for 
the  office,  and  this  title  is  properly  set  out  in  the  plea. 

All  that  is  said  about  the  proceedings  of  the  county  board  is 
immaterial;  it  may  be  struck  out  as  surplusage,  and  will  not 
vitiate  even  on  a  special  demurrer:  1  Gh.  PI.  229.  The  prece- 
dents in  Wentworth,  and  there  is  a  large  collection  of  them, 
go  to  show  that  all  that  is  necessary  for  the  defendant  to  state, 
in  showing  title,  is  the  authority  to  hold  the  election,  the  hold- 
ing of  it,  and  that  the  defendant  received  the  largest  or  the 
requisite  number  of  votes.  All  this  is  properly  averred  in  the 
plea  in  this  case,  with  the  further  averments  of  the  determina- 
tion of  the  county  board  of  canvassers  in  his  favor,  their  cer- 
tificate of  his  election,  and  his  qualification  by  taking  the  oath 
of  office. 

The  other  objections  to  the  plea  that  it  does  not  aver  that 
any  sufficient  statements  were  made  out  in  the  requisite  form 
by  the  inspectors  of  the  township  elections;  or  that  they  ever 
reached  the  county  clei^'s  office,  as  well  as  the  one  before 
noticed,  are  based  upon  the  supposition  that  the  defendant's 
title  may  depend  upon  the  regularity  of  the  proceedings  of  the 
boards  of  canvassers;  and  that  to  establish  his  title  he  must 
set  out  and  show  a  strict  fulfillment  of  their  duty  by  these 
several  boards. 

The  answer  to  this  is,  it  seems  to  me,  to  be  found  in  those 
provisions  of  the  statute  before  referred  to,  which  show  that 
yon  may  go  behind  all  these  proceedings — ^that  you  may  go  to 
the  ballots,  if  not  beyond  them,  in  search  of  proof  of  the  due 
election  of  either  the  person  holding  or  the  person  claiming  the 
office.  And  this  is  as  it  should  be.  In  a  republican  govern- 
ment, where  the  exercise  of  official  power  is  but  a  derivative 
firom  the  people,  through  the  medium  of  the  ballot-box,  it 
would  be  a  monfftrous  doctrine  that  would  subject  the  publio 
will  and  the  public  voice,  thus  expressed,  to  be  defeated  by 
either  the  ignorance  or  the  corruption  of  any  board  of  canvass- 

The  duties  of  these  boards  are  simply  ministerial;  their 
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whole  duty  consists  in  ascertaining  who  are  elected,  and  in 
authenticating  and  preserving  the  evidence  of  such  election.  It 
surely  cannot  be  maintained  that  their  omissions  or  mistakes 
are  to  have  a  controlling  influence  upon  the  election  itself.  It 
is  true  that  their  certificate  is  the  authority  upon  which  the 
person  who  received  it  enters  upon  the  office,  and  it  is  to  him 
ffima  facie  evidence  of  his  title  thereto;  but  it  is  only  prima 
fade  evidence. 

If  an  issue  had  been  made,  as  it  well  might  have  been,  by  a 
replication  denying  that  the  defendant  was,  by  the  greatest 
number  of  votes  given  in  the  several  townships  of  the  county 
of  Washtenaw,  elected  judge  of  probate,  the  very  fact  which 
the  attorney-general  supposes  he  would  have  been  able  to  show, 
if  the  plea  had  contained  an  averment  that  it  appeared  from 
the  statement  of  the  county  board  of  canvassers  that  the  de- 
fendant had  the  largest  number  of  votes,  upon  which  he  could 
have  taken  issue,  might  have  been  shown  by  him,  if  such  state- 
ment would  show  it.  So  that  the  view  which  I  have  taken  of 
this  plea  does  not  deny  the  people  the  advantage  of  any  evi- 
dence properly  within  their  reach. 

The  view  which  I  have  taken  of  the  effect  of  the  statement 
of  the  county  board  is  fully  sustained  by  the  opinion  of  the 
supreme  court  of  the  state  of  New  York,  in  the  cases  of  People 
V.  Ferguaonj  8  Cow.  102,  and  People  v.  VaU^  20  Wend.  14. 

In  Uie  case  of  People  v.  FergusoUj  eupra^  it  was  held,  notwith- 
standing the  determination  of  the  canvassers  in  favor  of  the 
defendant,  that  the  court  and  jury  could  look  even  beyond  the 
ballot-boxes,  and  inquire  whether  votes  given  for  H.  F.  Yates 
were  not  intended  by  the  voters  for  Henry  F.  Yates.  In  the 
case  of  People  v.  Vail,  eupra^  Justice  Bronson,  delivering  the 
opinion  of  the  court,  said:  "The  decision  of  the  canvassers 
was  conclusive  in  every  form  in  which  the  question  could  arise, 
except  that  of  a  direct  proceeding  by  quo  warranto^  to  try  the 
right.  But  to  hold  it  conclusive  in  this  proceeding  would  be 
nothing  less  than  saying  that  the  will  of  the  electors,  plainly 
expressed  in  the  forms  prescribed  by  law,  may  be  utterly  de- 
feated by  the  negligence,  mistake,  or  fraud  of  those  who  are 
appointed  to  register  the  results  of  an  election." 

The  demurrer  must  be  overruled,  with  leave  for  the  attorney- 
general  to  reply. 

Demurrer  overruled. 


Certificatb  ov  ELBcnoN  IS  ONLT  Pbdia  Facub  EvmENCB,  And  does  not 
preJude  collateral  inquiry  into  the  oorrectness  or  legality  of  the  oanvaas; 
See  Rmt  ▼.  <M;  18  Am.  Deo.  497. 
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Tbe  fbihoipal  Oidn  is  gitei)  to  the  point  that  the  dntiei  of  daotiflB 
boerds  we  purely  nunuterial,  and  they  are  to  receive  the  retnma  traimiitted 
to  them,  if  in  due  form  and  from  the  proper  aoorce,  as  correct,  and  to  declare 
the  reenlt  aa  appeara  from  them,  without  attempting  to  inquire  into  and  sei- 
tle  any  qneetion  which  may  lie  back  of  thoee  retoma,  in  People  ▼•  OhoU, 
16  Mich.  321.  The  principal  caae  ia  alao  dted  in  People  ▼.  HiffgkM^  8  Id.  283^ 
and  that  part  of  its  doctrine  which  aaya  that  the  ooort  may  ''go  to  the  bal* 
loli^  if  not  beyond  tham,"  ia  pronoonoed  a  mere  cbker  dktrnn.  The  dootrina 
of  the  principal  oaaa  ia  followed  to  acme  extent  in  People  t.  Thedalop  1 


Campau  v.  Gillbtt. 

[1  HxcHiOAir,  4U.] 
Balm  or  PiumBinr  bt  AsKnnsnuTOB  o  Von>  where  the  aale  waa  made 
hy  Txrtue  of  an  order  obtained  in  due  time,  but  not  acted  upon  untQ  the 
atatnte  of  limitationa  had  run  againat  the  debta  which  made  auch  aale 


Salb  ST  AiiiaH]8T&A.T0B  uimsB  Obosb  oy  Cottbt  n  VoiD^  where  the  law 
empowering  the  court  to  make  aaid  order  ia  repealed  after  the  order  baa 
been  granted,  but  before  the  aale  baa  been  made. 

Bjbotbcent.  The  defense  relied  upon  was  a  deed  to  piem* 
isee  in  controversy,  from  the  executrix  of  the  estate  of  plaintiff's 
anoestor.    The  remaining  facts  appear  from  the  opinion. 

Damdionf  finr  the  plaintiff. 
Baekua^  for  the  defendant 

By  Court,  Wing,  J.  It  is  objected  that  the  statute  of  limita- 
timis  barred  any  claim  which  might  have  existed  against  the 
estate  of  the  deceased,  and  therefore  there  could  be  no  legal 
sale.  The  order  of  sale  bears  date  the  twelfth  day  of  January, 
1827.  The  day  of  sale  was  the  seventh  of  July,  1831.  Four 
years  and  six  months,  less  five  days,  elapsed  from  the  date  of 
the  order  to  the  day  of  sale.  Only  thirty  days'  advertisement 
of  sale  was  required,  and  probably  a  longer  notice  was  not 
given;  if  so,  more  than  four  years  had  elapsed  from  the  date 
of  the  order  to  the  time  of  giving  notice.  By  the  law  in  force, 
from  the  time  the  order  was  granted  to  the  time  of  sale,  the 
time  limited  to  bring  an  action  against  an  executor  or  admin- 
istrator was  four  years;  after  that  period  the  suit  was  barred: 
Laws  of  1820,  p.  60,  sec.  3.  Our  probate  and  limitation  laws 
were  adopted  from  thoee  of  Massachusetts,  and  with  them, 
according  to  a  familiar  rule,  we  adopted  the  construction  put 
upon  those  laws  by  the  courts  of  that  state. 
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In  the  case  of  WeUrruin  v.  Lawrence^  15  Maes.  326,  an  ad* 
ministrator  presented  to  the  court  of  probate  a  list  of  debts, 
including  his  own,  on  the  tenth  of  January,  1804,  and  he  was 
duly  licensed  by  the  court  of  common  pleas,  March  term,  1804^ 
to  sell  so  much  of  the  real  estate  of  his  intestate  as  should  be 
sufficient  to  pay  his  just  debts.  A  sale  was  advertised,  but  on 
the  day  of  sale,  the  land,  being  offered,  was  not  sold,  and  the 
auction  was  closed  without  adjournment.  On  the  sixteenth  of 
August,  1816,  the  administrator  sold  at  public  auction,  after 
due  notice,  etc.  The  administrator  never  paid  any  of  the  debts 
due  from  the  estate,  and  he  had  never  been  sued,  and  all  the 
debts  against  the  estate  were  on  simple  contract. 

The  court  held  the  administrator  had  no  authority  to  make 
the  sale  under  the  license  at  the  time  he  sold.  At  the  time  of 
his  obtaining  the  license,  there  were  claims  against  the  estate, 
but  at  the  time  he  made  the  sale,  no  such  demands  existed. 
The  court  say:  ^^As  suits  against  them  [administrators]  are 
by  statute  to  be  commenced  within  four  years,  there  can  be  no 
reason  for  the  exercise  of  the  authority  given  to  the  courts  for 
licensing  the  sale  of  real  estate  for  the  payment  of  debts,  after 
that  term  has  expired."  And  again:  '^  We  should  not  then 
have  licensed  this  administrator,  at  the  time  he  made  the  sale, 
and  there  is  no  ground  on  which  the  sale  can  be  justified, 
which  would  not  have  rendered  it  equally  fitting  to  have 
granted  a  license  at  that  time:"  See  also  Allen^  ex  parUy  15 
Mass.  58;  Thompson  v.  Brovm^  16  Id.  172;  Scoti  v.  Hancock^ 
13  Id.  164,  165;  Richmond^  Petitioner^  2  Pick.  569,  note  2. 

In  the  case  of  Heath  v.  WeUs,  5  Pick.  140  [16  Am.  Dec.  383], 
it  was  held:  ^'A  license  granted  to  an  administrator  to  sell  real 
estate  of  the  deceased,  to  pay  a  debt  barred  by  the  statute  of 
limitations  respecting  executors  and  administrators,  is  void." 
In  this  case,  the  court  remark  upon  the  conclusive  effect  of  a 
license — the  court  having  jurisdiction — ^and  say:  "  The  court 
granting  license  to  the  administrator  had  no  jurisdiction  of  the 
subject-matter;  for  if  the  administrator  had  no  right  to  sell, 
the  estate  not  being  assets  in  his  hands,  the  court  had  no 
cognizance  of  the  case,  and  the  license  was  merely  void.  It 
was  not  a  case  for  deliberation  or  decision.  The  license  could 
give  no  authority  to  the  administrator,  who  might  as  well  have 
been  licensed  to  sell  lands  of  a  stranger.  To  make  an  admin- 
istrator's sale  valid,  the  right  of  the  administrator  to  sell,  and 
the  license  of  the  court,  must  coincide." 

In  NoweU  v.  NoweU^  8  Greenl.  220,  the  court  held  that  ''a 
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license  to  sell  real  estate,  for  the  payment  of  debts,  would  not 
be  granted  where  the  claims  appear  to  be  barred  by  the  statute 
of  limitationB."  In  this  case,  and  in  the  cases  in  Massachu* 
setts,  referred  to  above,  and  the  authorities  therein  referred  to, 
the  decisions  appear  to  be  put  upon  the  ground  that  adminis- 
trators haye  no  power  over  the  lands  of  the  intestate,  except 
there  shall  be  a  deficiency  of  personal  property  belonging  to 
the  deceased.  At  common  law,  the  real  estate  descends  to  the 
heir  of  the  deceased;  and  without  the  happening  of  that  con- 
tingency, the  right  of  the  administrator  to  ask  for  a  license,  or 
of  the  court  to  grant  it,  did  not  exist.  The  statute  of  limita- 
tions was  intended  for  the  benefit  of  the  heirs,  that  they  might 
be  quieted  by  a  speedy  settlement  of  estates  in  which  they 
should  be  interested.  From  the  authorities  cited,  and  the  rea- 
sons given,  we  think  the  sale  by  the  administrator  in  the  case 
before  us  was  void. 

It  is  also  insisted  that  the  order  of  the  county  court  had 
spent  its  force  before  the  day  of  actual  sale,  for  the  reason  that 
the  law  under  which  it  was  granted  had  been  repealed,  and  all 
power  in  such  matters  was  vested  in  judges  of  probate.  The 
law  of  1820,  from  which  the  county  court  derived  their  power 
to  grant  the  order,  was  imconditionally  repealed  by  the  law  of 
1829,  acts  of  legislative  council,  1829,  page  86,  the  first  section 
of  which  declares,  "that  the  county  courts  of  the  respective 
counties  in  this  territory  lying  east  of  Lake  Michigan,  shall 
not,  hereafter,  have  jurisdiction  of  any  civil  matter  in  law  or 
equity.^'  Jurisdiction  in  probate  matters,  and  the  power  to 
grant  license  to  sell  real  estate  to  pay  the  debts  of  intestates, 
were  by  a  law  of  the  same  year  given  to  the  judges  of  probate 
in  the  respective  counties. 

To  this  objection  it  is  answered,  that  the  powers  of  the  county 
court  were  spent  when  they  had  granted  the  order,  and  it  was 
remitted  to  the  probate  court  to  be  acted  upon;  that  the  repeal- 
ing law  does  not  affect  any  act  done;  that  the  county  court  was 
not  annihilated,  its  criminal  jurisdiction  remained;  and  that 
under  the  law  of  1820,  the  action  of  the  administrator  upon 
the  order  was  not  to  be  reported  to  the  county  court,  but  to  the 
court  of  probate;  t^t  the  order  was  in  effect  a  judgment,  a 
final  proceeding  in  the  county  court 

So  fSeu*  as  the  interests  of  purchasers  are  concerned,  the  courts 
of  Ohio  and  this  state  have  ever  considered  these  orders  of  equal 
validity  with  judgments.  If  the  court  have  jurisdiction  of  the 
matter,  it  has  been  held  the  purchaser  need  not  look  behind 
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Che  order:  Ladhw  T.  MeBride^  8  Ohio,  257;  Ludlauf  v.  Johneon^ 
Id.  661,  562  [17  Am.  Dec.  609];  Goforth  y.  LmgwoHh,  4  Id. 
180, 181  [19  Am.  Dec.  588]. 

The  law  authorizes  a  sale,  but,  on  a  proper  application,  the 
court  is  to  determine  whether  the  facts  submitted  will,  under 
the  law,  justify  their  making  an  order  of  sale.  Without  such 
order,  the  sale  would  be  void.  The  order  is  the  foundation  of 
the  power  to  sell.  But  without  a  law  authorizing  the  sale,  the 
order  itself  would  be  void.  It  would  lay  no  foundation  that 
would  justify  the  execution  of  such  power.  Every  order  of 
court,  to  some  extent,  may  be  considered  as  a  judgment;  but 
it  must  have  the  character  of  a  final  judgment,  or  the  conse- 
quences  contended  for  by  the  defendant  would  not  follow.  By 
a  final  judgment,  conflicting  rights  between  parties  are  settied, 
and  are  made  certain;  and  a  party  is  entitied  to  recdve  that 
which  he  has  recovered  by  a  judgment,  and  this  right  cannot 
be  taken  away.  By  the  order,  the  administrator  gains  no  per- 
sonal rights,  neither  does  he  nor  the  creditors  lose  any  rights 
they  gain  by  the  order;  the  administrator  is  at  liberty  to  sell, 
but  whether  he  sells  or  not,  does  not  concern  him — he  is  only 
bound  to  the  extent  of  the  personal  estate;  and  as  to  the  cred- 
itor,  he  may  enforce  his  claim  by  the  agency  of  the  adminich 
trator,  or  by  a  suit  at  law;  no  right  is  settled  by  the  order-^ 
then  how  can  the  order  have  the  efiect  of  a  judgment?  Under 
certain  circumstances,  the  administrator  has  by  the  law  the 
right  to  sell;  but  the  power  to  say  when  these  circumstances 
have  arisen  is  vested  in  the  court,  and  it  is  only  with  the  ap- 
probation of  the  court  that  this  power — ^intrusted  to  him,  not 
by  the  order  of  the  court,  but  by  the  law  under  which  he  acts 
— can  be  exercised. 

The  order  of  sale,  says  the  court  in  the  case  of  IaiMouPm 
Heirs  v.  Wade^  5  Ohio,  503,  is  nothing  more  than  record  evi« 
dence  of  the  existence  of  the  necessary  facts  to  justify  such  a 
proceeding,  and  the  assent  on  the  part  of  the  court  that  the 
administrator  should  exercise  a  power  previously  vested  in 
him.  It  calls  that  power,  which  was  before  dormant,  into  life 
and  activity.  It  follows,  then,  that  a  repeal  of  the  law  is  a 
revocation  of  the  power;  and  after  its  revocation,  a  sale  made 
would  be  void,  although  during  the  existence  of  the  statute  an 
order  for  such  sale  had  been  made.  In  fact,  the  right  to  sell 
depends  both  upon  the  existence  of  the  law  and  of  the  order, 
and  when  either  ceases  to  be  in  force,  the  right  is  gone.  A 
repeal  of  the  law  would  have  an  afiect  to  rescind  the  order, 
equivalent  to  the  efibot  which  the  reversal  of  a  judgment  would 
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have  xxpon  that  judgment;  and,  as  after  such  reversal  a  sale 
would  convey  nothing,  so  after  the  repeal  of  the  law  would  a 
gale  made  be  void:  while  the  law  and  the  order  are  in  force,  a 
good  title  can  be  made;  but  not  after  one  is  repealed  or  ihe 
other  rescinded. 

In  the  case  of  Bank  of  Hamilton  v.  Dudley^ b  LesseeSy  2  Pet. 
523,  the  question  decided  in  5  Ohio,  above  cited,  was  con- 
sidered. The  court  say:  "This  is  a  point  on  which  we  can- 
not doubt.  The  power  to  sell  is  not  an  independent  power,  to 
be  exercised  at  discretion,  when  the  exigency,  in  the  opinion 
at  ihe  administrator,  may  require  it;  but  is  conferred  by  the 
court  in  a  state  of  things  prescribed  by  the  law.  The  order  of 
the  court  is  a  prerequisite,  indispensable  to  the  very  existence 
of  the  power;  and  if  the  law  which  authorized  the  court  to 
make  the  order  be  repealed,  the  power  to  sell  can  never  come 
into  existence.  The  repeal  of  such  a  law  divests  no  vested 
estate,  but  is  the  exercise  of  a  legislative  power  which  every 
legislature  possesses.  The  mode  of  subjecting  the  property  of 
a  debtor  to  the  demands  of  a  creditor  must  always  depend  on 
the  wisdom  of  the  legislature." 

The  cases  of  Davis^s  Lessee  v.  Livingstonj  6  Ohio,  225,  and 
Paint's  Lessee  v.  Skinner,  8  Id.  162,  maintain  the  same  views. 
And  so  in  Lessee  of  Perry  v.  Clarkson,  16  Id.  573.  The  courts 
whilst  they  express  their  regret  that  administrators  and  pur- 
chasers should  have  acted  upon  a  misapprehension  of  the  law, 
and  that  mischiefjB  have  resulted  from  such  mistakes,  say  they 
conceive  that  the  court  has  put  a  right  construction  upon  the 
statutes,  and  that  it  was  not  in  their  judicial  power  to  remedy 
the  evil:  See  Butler  v.  Palmer,  1  Hill  (N.  Y.),  832;  NoHh 
Canal  Street  Bead,  10  Watts,  351  [36  Am.  Dec.  185]. 

It  will  be  perceived  that  these  decisions  cover  the  point  made 
in  this  case;  and  it  is  not  perceived  that  it  could  make  any 
difference  whether  the  power  to  grant  the  license  to  sell  was 
wholly  annihilated  or  transferred  to  another  court,  as  in  either 
case  the  order  could  derive  no  force  from  the  court  that  granted 
it;  and  the  decisions  cited  do  not  attach  any  importance  to  the 
consideration  that  administrators  were  or  were  not  required  to 
report  their  proceedings  to  the  court  granting  the  order.  We 
therefore  think  the  sale  was  void  for  this  reason  also. 

Certified  accordingly. 

AvTHORirr  to  AsunimiiATOB  to  Sxll  Bbal  Esxatb  of  the  dooeaoed  to 
p^  debts  barred  by  tiia  itatate  is  void:  See  Heath  v.  Wells,  16  Am.  Dec.  883. 
CMitor's  interest  in  the  estate  of  a  decedent  ii  not  of  such  a  nature  as  to 
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preolnde  the  legialatore  from  repealing  the  laws  anthorizing  nlet  of  the  eetate 
for  the  payment  of  debts:  Ludlow  v.  Johnson^  17  Id.  609. 

Thx  frdtcifal  0A8X  18  oiTKD  to  the  point  that,  where  the  creditore  of  aa 
estate  have  lost  their  remedy  againet  the  exeontor  or  administrator  by  U^ee 
of  time,  oonrts  will  not  lioenao  a  sale  of  the  real  estate  for  the  payment  of  the 
daims  tfans  barred,  in  Matter  qf  Skaie  <^  0<4fine^,  4  Mioh.  806;  also  In 
ffi^mom  ▼.  Beards  82  Id.  223. 


GOMSTOOK   V.   DbAPEB. 

[1  MkCRXOAir,  4SL] 

Ihsobsh  ov  Nora  Niooxiatsd  aftbb  Dub  holds  it  subject  to  all  the  e^tiea 
between  the  original  parties,  whether  he  have  notioe  thereof  or  not. 

Iv  CoKinonoN  BETWXBir  Obioinal  Illegal  Tbai78actiok  ahd  New  Pkom - 
ISB  GAN  BB  Tbaobd,  if  the  latter  is  connected  with  and  grows  oat  of  tbe 
former,  no  matter  how  many  times  and  in  how  many  diffiarent  forms  it 
may  be  renewed,  it  cannot  form  the  basis  of  a  recoveiy.  Repeating  a 
void  promise  cannot  give  it  validity. 

Kora  GrvsN  in  SAnsFAonoN  of  Jui>gmsnt  Rboovbhxd  upon  Invalid 
Inbtbukibt  is  subject  to  the  same  defenses  which  might  have  been  made 
to  the  said  original  ^instroment. 

A88UMP6IT.  Charles  Draper  sued  Gomstock  upon  a  promis- 
Bory  note  executed  by  Gomstock  and  one  Hadsell  jointly  and 
fieverally  in  October,  1840,  payable  to  William  Draper,  and  by 
him  indorsed  to  plaintiff.  Defendant  in  his  plea  stated  that 
O.  &  A.  Allen,  on  the  eleventh  of  April,  1838,  executed  their 
promissory  note,  payable  to  Gomstock  at  the  Farmers'  and 
Mechanics'  Bank,  at  Pontiac;  that  said  note,  after  being  in- 
dorsed in  blank  by  said  Gomstock  and  said  Hadsell,  was  dis- 
counted by  the  bank.  Said  note  not  being  paid,  suit  was 
brought  against  Hadsell,  as  indorser,  and  judgment  recovered 
in  October,  1839;  that  the  note  upon  which  this  suit  was 
brought  was  given  to  William  Draper,  who  was  then  the  receiver 
of  said  bank,  under  an  order  of  the  court  of  chancery,  by  Gom- 
stock and  Hadsell,  in  October,  1840,  in  partial  satisfaction  of 
said  judgment.  After  the  note  became  due,  William  Draper 
transferred  said  note  to  Gharles  Draper,  the  plaintiff  herein. 
Further,  that  said  bank  never  had  any  legal  existence.  A 
demurrer  to  this  plea  was  sustained  by  the  court  below,  and 
judgment  rendered  for  plaintiff.  Said  ruling  and  judgment 
the  defendant  now  assigns  as  error. 

Stevens,  for  the  plaintiff  in  error. 
Drapery  tn  propria  persona. 

By  Gourt,  Wing,  J.  As  the  case  is  presented  by  the  plead* 
ings,  the  defendant  in  error  must  be  held  to  stand  in  the  same 
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poflitioQ  wi{h  the  payee  of  the  note,  and  hold  the  note  sabject 
to  the  same  defense  that  eonld  have  been  made  to  it  in  the 
payee's  hands.  This  results  from  his  having  received  the  note 
after  it  was  past  due.  He  is  affected  by  all  the  equities  between 
the  original  parties,  whether  he  have  notice  thereof  or  not: 
Story  on  Bills,  197. 

It  is  conceded  that  the  law  under  which  the  Farmers'  and 
Mechanics'  Bank  of  Pontiac  was  organized  was  unconstitu- 
tional,  and  therefore  the  bank  had  no  legal  existence.  This 
was  fully  settled  in  the  case  of  Oreen  v.  Graves.  In  that  case, 
suit  was  brought  by  the  receiver  of  the  Bank  of  Niles,  on  a 
note  given  to  the  bank.  The  receiver  was  not  permitted  to 
recover;  as  his  principal,  or  the  institution  which  he  repre- 
sented, could  not  recover,  he  could  not. 

In  this  case  the  note  was  given  to  William  Draper,  and  was 
made  payable  to  him  or  his  order,  but  it  was  in  fact  made  to 
him  in  his  representative  capacity,  because  he  was  receiver, 
and  in  payment  or  discharge  of  a  debt  due  to  the  so-called 
Farmers'  and  Mechanics'  Bank  of  Pontiac,  and  for  no  other 
consideration;  he  appears  not  to  have  had  any  interest  in  the 
note  except  in  his  character  of  receiver.  He  could  not  have 
owned  the  judgment,  for,  being  in  the  name  of  the  bank,  ther^ 
were  no  means  of  making  a  legal  assignment;  whatever  may 
have  been  the  force  and  effect  of  the  judgment,  standing  in 
the  name  of  the  bank,  there  was  no  legal  person  with  whom 
William  Draper  could  contract  for  it.  Then  the  consideration 
of  the  note  being  the  judgment  or  the  debt  evidenced  by  it, 
could  William  Draper,  as  receiver — ^the  representative  of  the 
bank — ^make  a  more  binding  contract  with  the  debtors  of  the 
bank  than  his  principal  could  make  ?  I  do  not  now  speak  of 
the  consideration  of  the  note;  I  simply  put  the  matter  upon 
the  basis  of  power  or  want  of  power  in  the  receiver  to  do  what 
the  bank  could  not  do;  and  it  appears  to  me  the  answer  must 
be  in  the  negative. 

That  the  original  note  was  void,  because  it  grew  out  of  a 
transaction  with  an  illegal  bank,  and  because  the  consideration 
of  the  note  was  illegal,  cannot  be  disputed  since  the  late 
decisions  of  this  court,  and  particularly  the  decision  in  the 
case  of  Hart  v.  Michigan  State  Bank^  The  original  parties 
were  partieipes  eriminia  and  in  pari  delicto.  If  the  suit  on  the 
original  note  had  been  defended  on  the  ground  that  the  con- 
sideration of  it  was  entirely  an  illegal  currency,  and  paid  in 
furtherance  of  an  illegal  object,  no  judgment  could  have  been 
reoovered  upon  it;  at  the  least,  as  the  law  is  now  understood 
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to  be,  and  as  it  is  stated  in  the  case  cited,  and  also  in  the 
cases  of  SiaU  v.  How^  and  McReynolds  v.  Ooddard^  1  Mich.  512. 
It  was  held  in  those  cases  that  ex  turpi  contractu  nan  oritur 
tictio. 

But  it  is  insisted  that  the  judgment  was  valid,  and  could 
not  be  impeached,  and  therefore  constituted  a  good  and  legal 
consideration  for  the  note;  that  no  defense  can  be  made  to 
this  note,  which  could  not  have  been  made  to  a  suit  on  the 
judgment. 

It  is  not  quite  easy  to  understand  this  doctrine  as  applied  to 
this  case,  for  it  must  be  admitted  that  no  suit  could  have  been 
brought  upon  the  judgment.  There  was  not  and  could  not  be 
any  person  competent  to  sue.  As  to  the  general  rule  in  rela- 
tion to  the  force  and  effect  of  a  valid  judgment,  there  can  be 
no  doubt;  and  it  perhaps  may  be  conceded  that  if  a  judgment 
should  be  recovered  upon  a  note  to  which  fraud  might  have 
been  a  defense,  and  the  judgment  debtor,  with  full  knowledge 
of  the  fraud,  should  give  a  note  for  the  amount  of  the  judg- 
ment, he  could  not  contest  the  note  upon  any  grounds;  at  aU 
events,  not  upon  the  ground  of  fraud,  merely  personal  to  him  • 
self,  and  in  which  the  public  are  not  interested. 

But  the  question  now  presented  is  one  involving  the  illegality 
of  the  original  note.    It  is  not  held  to  be  void  for  the  good  of 
the  makers,  or  on  account  of  any  merit  in  them,  but  on  the  / 
ground  of  public  policy,  to  protect  the  public  against  the  viola* 
tion  of  a  positive  statute. 

It  is  a  well-settled  doctrine  in  the  English  and  American 
books,  that  an  illegal  transaction  cannot  constitute  a  good  con- 
sideration for  a  promise.  If  the  connection  between  the  origi- 
nal illegal  transaction  and  the  new  promise  can  be  traced,  if 
the  latter  is  connected  with  and  grows  out  of  the  former,  no 
matter  how  many  times  and  in  how  many  different  forms  it 
may  be  renewed,  it  cannot  form  the  basis  of  a  recovery,  for 
lepeating  a  void  promise  cannot  give  it  validity. 

In  this  case,  no  new  element  has  entered  into  the  new  prom- 
ise. The  parties  are  substantially,  and  in  law,  the  same.  The 
oonsideration  is  the  same,  and  the  partiei  all  have  actual  or 
constructive  notice.  The  original  unsoundness  of  the  debt  has 
flowed  down  to  and  is  incorporated  into  the  new  promise* 
But  it  may  be  said  the  stream  has  been  purified  in  its  passage, 
that  the  judgment  has  purged  the  original  taint,  and  the  note 
is  no  longer  connected  with,  and  does  not  grow  out  of,  the  origi- 
nal illegal  contract,  but  grows  out  of  the  judgment.    Is  this 
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troe  ?  The  jadgment  can  scarcely  be  said  to  have  purified 
the  stream;  it  may  have  dammed  it,  and  stopped  the  con- 
tmnous  flow  of  the  cnnent,  fiyr  the  period  the  jadgment  ex- 
isted as  a  jadgment;  bat  when  the  jadgment  was  discharged, 
the  dam  was  removed,  the  imparities  of  the  fountain  again 
Sow  on,  and  are  carried  along  by  the  current  and  mingle  with 
the  new  promise. 

If  we  tpve  all  the  eflect  that  can  be  claimed  for  a  judgment, 
and  if  we  assume  that  it  could  not  have  been  impeached  by 
any  proceeding  at  law  or  in  equity;  .that  the  position  of  the 
plaintiffs  in  the  jadgment  was  impregnable  so  long  as  they 
maintained  it,  and  their  jadgment  was  kept  in  full  force;  yet 
if  their  position  was  voluntarily  surrendered  by  a  discharge  of 
the  judgment,  and  their  rights  were  deprived  of  the  protection 
which  the  law  had  given  to  them,  and  a  new  note  was  taken 
for  the  original,  or  a  part  of  the  original,  indebtedness,  without 
any  new  consideration,  can  they  complain  that  it  should  be 
held  eabject  to  the  same  defense  which  might  have  been  made 
to  the  original  note  ?  If  the  judgment  could  be  said  to  have 
imparted  to  the  debt  any  support,  did  it  not  pass  away  with 
that  by  which  it  was  sustained  ?  I  think  it  did.  Considerar 
tioDS  and  principles  of  a  higher  character  than  such  as  would 
be  applicable  to  the  case  of  a  private  fraud  (cited  above)  must 
prevaiL 

I  was  somewhat  puzded,  at  first,  to  discover  how  the  effect 
claimed  for  the  judgment  was  to  be  obviated;  but  on  looking 
mto  the  decisions  of  the  king's  bench,  I  think  it  wiU  be  found 
that  no  insuperable  barrier  is  presented  by  the  judgment. 

In  the  case  of  Ribbons  v.  Crickettj  1  Bos.  A  Pul.  264,  plaintiff 
fiimished  victuals  to  voters,  which  was  unlawful.  On  being 
sued,  defendant  paid  money  into  court,  but  the  court  would 
not  allow  it  to  be  applied  in  payment  of  the  illegal  contract. 
Here  the  payment  of  money  into  court  was  an  admission  of 
every  cause  of  action,  either  well  or  ill  pleaded,  which  could 
be  the  subject-matter  of  a  promise.  This  was  a  subsequent 
promise  in  effect,  and  of  the  most  binding  character;  for  pay- 
ing money  into  court  inures  to  the  benefit  of  the  plaintiff,  even 
in  cases  where  there  is  no  consideration. 

In  Aiibert  v.  Mazey  2  Bos.  &  Pul.  871,  plaintiff  had  paid  the 
difference  in  certain  unlawfdl  insurances,  after  the  transaction 
was  passed,  and  sued  for  the  balances,  and  though  arbitrators 
awarded  a  sum  due,  the  court  set  aside  the  award.  Lord  Eldon 
held  there  was  no  difference  between  paying  the  money  gener- 

AiL  Dsa  Vol.  Lm-« 
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ally  in  the  adventure,  and  paying  at  the  ezpreBS  request  of  the 
defendant  That  being  one  remove  fix>m  the  illegal  transaction 
does  not  alter  its  nature;  it  is  still  connected  with  it 

In  the  case  of  Oeorge  v.  Stamley^  4  Taunt  683,  defendant  lost 
money  at  play,  and  gave  notes  for  it,  which  were  passed  to 
the  plaintiff  by  the  payee.  They  fell  due,  and  he  gave  the 
plaintiff  other  notes  in  lieu  thereof^  and  being  unable  to  meet 
these,  he  confessed  a  judgment,  execution  was  issued,  and  the 
money  was  made.  After  all  this,  the  court  suffered  an  issue 
to  be  made,  to  see  if  the  plamtiff  oo^d  be  implicated  or  charged 
with  notice. 

In  De  Begnis  v.  ArmMteadj  10  Bing.  107,  plaintiff  and  de- 
fendant carried  on  a  theater  in  London,  which  was  unlicensed; 
plaintiff  was  to  pay  certain  matters,  and  defendant  certain 
other  specific  expenses.  Plaintiff  paid,  at  the  request  of  de- 
fendant, several  sums  for  him.  After  the  whole  transaction 
was  ended,  a  settlement  was  made,  and  defendant  gave  his 
acceptance  for  the  sum  due.  Held,  that  as  the  debt  originated 
in  illegality,  the  subsequent  settlement  and  acceptance  were 
illegal  and  void. 

These  cases  show  that  courts  have  gone  fSetr  to  sustain  a  de- 
fense to  an  illegal  contract,  or  a  contract  remotely  connected 
with  the  illegality,  if  it  spring  from  or  is  based  upon  it  A 
plaintiff  is  not  permitted  to  get  into  court  through  an  illegal 
contract  The  court  will  not  in  any  way  aid  a  guilty  party. 
The  contract  is  still  executory. 

If  I  am  correct  in  these  views,  the  condusioii  foUowB  that 
plaintiff  in  error  should  have  judgment  upon  the  demuner. 

Judgment  reversed. 
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Vinm  BaoBTiD  Bond  iqb  Titli^  to  bemada  whoi  tlM  parbhaM> 

WM  paidy  and  that  was  payaiUa  in  iniitaI1mmiti>  tha  ri^t  to  «a« 

foroa  payment  is  not  diatinot  and  independent  from  the  ability  to  make 

titJa^  and  tha  defendant  may  aet  np^  and  ahow  in  bar  of  the  aotioii  on  tfas 

notea^  a  want  of  title  in  the  vendor. 

Dbd  Good  in  Fobm  only  ia  not  a  aoffloiant  oompUanoa  wifth  tt« 

to  mnke  **a  good  and  perfect  deed.** 
CkMoXEOB  n  NNaBaAXTtomake^agoodandpeflaotdaad.'' 


AiBDifPBiT.    The  £aot8  are  stated  in  the  opinion. 
A.  Wi  Dabneffy  tor  the  plaintifl. 
Qwion  and  Baine^  for  the  defendant 

By  Coort^  Clayton,  J.  This  was  a  snit  upon  the  last  of  a 
•eriee  of  notes  glTenfor  the  purchase-money  upon  the  poiehase 
of  a  tract  of  land.  The  vendor  gave  bond  to  make  title  upon 
payment  of  the  purchase-money^  and  put  the  vendee  in  posses- 
oon.  Upon  the  trial,  the  defendant  introduced  proof  to  show 
that  the  plaintiff  had  not  a  valid  title  to  the  land.  He  asked 
the  court  to  instruct  the  jury,  ^^that  to  entitle  the  plaintiff  to 
recover,  he  must  be  able  to  make  the  defendant  a  good,  dear, 
and  sufficient  title  to  the  land  in  fiie  title  bond  mentioned." 
This  charge  was  refused. 

It  is  certainly  true,  as  argued  by  the  counsel  of  the  defend- 
ant in  error,  that  a  vendee  who  has  been  put  in  possession  of 
land,  and  who  has  accepted  a  deed  with  covenants  of  general 
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warranty  of  title,  cannot  defend  a  suit  brought  for  the  pur- 
chase-money, upon  the  ground  of  failure  of  consideration  from 
defect  of  title,  until  he  is  actually  evicted:  Heath  v.  Newman^ 
11  Smed.  A  M.  201;  Dennis  v.  Heathy  Id.  206  [49  Am.  Dec.  51]. 
But  this  rule  does  not  apply  where  no  deed  has  been  executed, 
but  only  a  bond  given  for  title.  In  the  latter  case,  the  cove- 
nants are  dependent,  and  the  party  cannot  be  forced  ta  part 
with  his  money  until  the  vendor  is  ready  to  make  title. 

We  have  decided  that  it  is  not  a  compliance  with  a  covenant 
to  make  '^  a  good  and  perfect  deed/'  to  make  a  -deed  good  in 
form  only.  The  title  must  be  good  to  satisfy  the  undertaking: 
Oreemoood  v.  Zt^oti,  10  Bmed.  A  M.  615.  If  the  vendee  in  this 
case  were  to  pay  the  purchase-money  and  sue  on  the  title  bond, 
the  vendor  must  show  his  title  to  be  good,  before  he  could  be 
adjudged  to  have  complied  with  his  covenant  There  is  no 
reason  why  this  should  not  be  required  in  the  present  suit,  so 
as  to  save  the  neoeesity  of  further  litigation,  and  to  guard  the 
vendee  against  loss. 

Where  the  vendee  has  accepted  a  deed,  it  is  with  an  agree- 
ment, express  or  implied,  that  he  will  rely  upon  the  covenants 
itoontains;  and  he  cannot  resort  to  those  covenants  until  there 
has  been  a  breach. 

For  the  error  in  leftising  to  give  the  instnictioQ  asked,  the 
judgment  will  be  reversed,  and  new  trial  awarded. 


Boon)  Ozvnr  iqb  Tuli,— Hm  priiieip1«  that  ''when  tbe  voidaeTeoehrwl 
a  bond  for  a  titia  to  be  mada  whan  the  purobaaa-money  waa  paid,  and  that 
waa  payable  in  iziataliine&tf,  the  right  to  enf oroe  payment  ia  not  diatinet  and 
independent  from  the  ability  to  make  title,  and  the  defendant  may  aet  np 
and  abow  in  bar  of  the  action  on  the  notea  a  want  of  title  in  the  vendor,'* 
which  waa  asaerted  in  the  principal  oaae,  waa  afterwarda  overruled  in  the  caaa 
9i McMaih  Y.  Johnton,  41  WaB.  430  etWKi.  The  oonrt  says:  "So  far  aa  the 
eaae  of  Peguea  v.  ifoafly  ia  to  be  oonaidered  aa  an  infringement  npon  the  gen- 
eral principle  so  clearly  eataUiahed,  it  baa  not  been  followed,  and  we  do  not 
feel  inclined  now  to  retom  to  it.  Similar  remarka  are  applimble  to  the  caie 
of  FtemdtT  v.  Matg,  ....  Thia  caae  aeema  to  go  upon  a  different  ground 
from  the  eaae  of  Ptquea  v.  Mcdy^  and  to  be  made  to  depend  upon  the  fact 
that  a  bond  waa  given  for  titles  not  upon  the  preanmed  intention  of  the 
partiea,  and  it  equally  overlooka  the  important  distinction  already  adverted 
to."  The  distinction  adverted  to  waa  that  which  ezista  "  between  dependent 
and  independent  covenants,  and  ia  fully  recognised  in  all  the  decisions  above 
quoted.  ....  When  the  covemmts  are  dependent,  the  party  "^^^if^wg  to 
oif orce  performance  by  the  other  must  first  perform  or  tender  and  offar  to 
perform  hia  own  part  of  the  agreement  and  demand  performanoe  by  the  other 
party  before  he  can  bring  any  action,  at  law  or  in  equity,  againat  him.  • .  • . 
And  if  the  coveoants  are  independent^  then  each  party  reliea  on  the  covenanta 
ef  the  other  party— no  tender  or  offer  of  parfbrmaaoa  k  xequired  of  either  be- 
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fan  resorting  to  aa  aetioii,  and  neither  can  defeat  the  aotion  of  the  other  by 
•faowing  a  prerioiui  tender  or  offer  of  perf ormanoe  on  his  part  and  demand  of 
perfbnnanoe  by  the  party  suing." 

OofBViOrTB  IN  BoifD  lOB  TiXLB  ABB  DxpxNDKNT,  and  the  vendee  is  not 
bound  to  pay  the  purchase-money  until  the  vendor  is  ready  to  make  titles 
■nd  the  covenant  to  make  a  "good  and  perfect "  deed  is  not  complied  with 
by  making  m  deed  good  in  form  only;  the  title  must  be  good  to  save  the  cove- 
osat:  Wiggim  v.  MtGimp&ey^  13  Smed.  ft  M.  532;  Mobky  v.  SjBjfm^  Id.  677. 

Vmuoi  m  FoflaaBiON  mat  Rbsibt  an  action  for  purchase-money  without 
BBnendering  possession,  if  the  vendor  is  unable  to  make  title  according  to 
igreement;  and  the  vendor  in  such  case  must  rescind  the  agreement  and  sue 
for  the  pcosoosion;  Qain»  v.  Remihanot  44  Am.  Dec  152,  and  note  166.  Equity 
win  compel  the  vendee  to  take  a  good  title^  subject  to  peoaniaiy  chazge^ 
iriMve  adeqnate  eeeniity  is  given,  although  it  will  not  compel  him  to  take  a 
drfeetive title:  ThompmmY.  Cbr^paiter,  45 Id.  681. 


BioB  V.  Maxwell. 

[18  8lfBDBS  Ann  MiRSHATifi,  380.] 

Hon  Ejjbuutbi>  bt  Babkbitft  on  condition  that  the  creditcr  would  with- 
draw his  opposition  to  the  bankrupt's  discharge  in  bankruptcy,  thoo|^ 
executed  after  such  discharge,  is  void  for  want  of  considegation. 

Atcdcpt  to  Oohtbavbnb  Pubuo  Statutb  is  illegal*  whether  it  Is  espreHly 
prohibited  by  such  statute  or  not. 

Bbbob  from  the  Tippah  county  circuit  court  The  fiiotB  are 
stated  in  the  opinion. 

Wataon  wad  Crafty  for  the  plaintiff  in  error. 
TarpUy^  for  the  defendant  in  error. 

By  Court,  Smith,  J.  The  instruments,  which  were  the 
foundation  of  the  proceeding  in  attachment  in  the  court  be- 
low, were  executed  by  Solomon  C.  Rice,  and  the  plaintiff  in 
error  as  his  security,  to  secure  a  debt  due  by  the  former  to  the 
defendant  in  error,  prior  to  the  application  of  the  said  Solo- 
mon C.  Rice  for  a  discharge  as  a  bankrupt,  under  the  pro- 
visions of  the  act  of  congress  passed  on  the  nineteenth  of 
June,  1841,  establishing  a  uniform  system  of  bankruptcy 
througihout  the  United  States.  The  circumstances  under 
which  these  instruments  were  executed  appear  to  be  as  fol- 
low: Solomon  C.  Rice,  in  1843,  in  the  circuit  court  of  the 
United  States  for  West  Tennessee,  had  filed  his  petition  in 
bankruptcy,  by  which  it  appeared  that  he  was  the  debtor  of 
the  defendant  in  error,  who,  on  the  eighteenth  of  May,  of  the 
same  year,  had  proved  his  account  and  filed  a  dissent  to  the 
discharge  of  the  petitioner  as  a  bankrupt.  The  grounds 
alleged  by  the  dissentient  were,  that  the  ^^  petitioner  had  been 
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guilty  of  fraud  and  willful  concealment  of  his  property  and 
rights  of  property,  contrary  to  law."  Afterwards,  and  pend- 
ing the  examination  of  the  claim  of  the  petitioner  for  a  dis- 
charge, Levi  Rice,  plaintiff  in  error,  proposed  to  the  defend- 
ant that  if  he  would  withdraw  his  objections  to  the  discharge 
of  Solomon  C.  Rice  as  a  bankrupt,  that  he  (Levi  Rice)  would 
assume  the  debt  which  said  Solomon  C.  owed  him.  The  de- 
fendant in  error,  pursuant  to  this  proposition,  withdrew  his 
objections,  and  the  petitioner  was  dischsjrged.  In  execution  of 
this  understanding,  and  in  consideration  of  defendant's  hay- 
ing withdrawn  his  objections  as  above  stated,  these  instru- 
ments were  given.  The  defense  relied  on  was  the  illegality  of 
this  consideration.  If  the  transaction  was  founded  in  fraud, 
or  against  the  policy  of  the  act  above  referred  to,  the  con- 
sideration was  illegal  and  the  instruments  void.  The  primary 
object  of  this  statute  was  doubtless  to  afford  relief  to  unfor- 
tunate debtors;  but,  in  effecting  this  object,  it  was  not  less  cer- 
tainly the  object  of  the  national  legislature  to  effect  an  equal 
distribution  of  the  insolvent's  estate,  thereby  securing  equal 
advantages  to  the  creditors.  The  execution  of  these  instru- 
ments, and  their  subsequent  pajrment  by  the  bankrupt,  would 
not  lessen  the  distributive  shares  in  his  estate  of  his  creditors; 
yet  the  suppression  of  facts  producing  such  a  result,  and 
which  might  well  be  the  case  here,  would  directly  defeat  the 
objects  of  the  statute. 

In  the  case  of  Cockshott  v.  Bennett^  2  T.  R.  763,  all  the  credi- 
tors of  an  insolvent  agreed  to  accept  a  composition  for  their 
respective  demands,  upon  an  assignment  of  his  effects  by  a 
deed  of  trust,  to  which  they  were  all  to  be  made  parties. 
One  of  these  creditors  refused  to  execute  the  deed  until  he 
had  obtained  from  the  insolvent  a  promissory  note  tot  the 
residue  of  his  demand.  In  that  case,  it  was  obvious  that  the 
giving  of  the  promissory  note  by  the  insolvent  could  not  have 
effected  the  distributive  shares  of  any  of  the  creditors,  but 
the  note  was  held  void  as  a  fraud  on  the  rest  of  the  creditors. 

In  the  case  of  Payne  v.  Eden^  8  Cai.  217,  the  note  on  which 
the  suit  was  brought  was  given  in  consideration  that  the  payee 
should  become,  under  the  insolvent  act,  a  petitioning  creditor 
for  the  maker.  The  note,  as  in  the  case  at  bar,  was  intended 
to  secure  a  bona  fide  debt  due  to  the  payee  by  the  maker,  and 
the  insolvent  had  a  competent  number  of  petitioning  creditors 
exclusive  of  the  payee;  yet  the  court  considered  the  trans- 
action as  founded  in  fraud,  and  contrary  to  the  policy  of  the 
insolvent  act    The  case  of  Wiggin  &  Wiggin  v.  Bush^  12  Johns. 
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306  [7  Am*  Dec  324],  is  very  similar  to  the  case  under  ex- 
amination in  all  of  its  facts.  The  note  there  in  suit  was 
given  by  the  maker  to  the  payee  to  induce  him  to  withdraw 
his  opposition  to  the  discharge  of  the  defendant  under  the  in- 
solvent law  of  New  York.  In  that  case,  the  defendant  ad- 
mitted to  the  payee  of  the  note  that  he  had  not  made  a  fair 
exhibit  of  his  effects;  in  this  case,  the  payee  deposed  that  the 
maker  had  been  guilty  of  '*  a  fraudulent  and  willful  conceal- 
ment of  his  property,"  a  list  of  which  he  had  made  under 
oath.  In  either  case,  it  might  have  become  a  subject  of 
inquiry,  whether  the  party  appl}dng  for  the  benefit  of  the  in- 
Bolvent  or  the  bankrupt  law  had  not  committed  perjury  in  not 
rendering  a  just  account  according  to  the  oath  taken  by  him 
as  preecribed  by  the  statute.  The  note  was  declared  void  in 
the  hands  of  an  indorsee,  and  the  court  said:  ''The  transaction 
was,  from  its  very  nature,  fraudulent,  and  opposed  to  true 
policy  as  well  as  the  spirit  of  the  act."  It  is  insisted  that,  as 
the  debt  of  Solomon  C.  Rice  to  the  defendant  in  error  was 
just,  the  subsequent  recognition  of  its  validity,  and  the  ex- 
press promise  of  the  parties  to  pay  it,  were  obligatory  on  the 
plaintiff  in  error. 

In  this  case,  the  action  is  founded  on  the  written  contracts  of 
the  parties,  and  not  on  a  subsequent  and  distinct  promise  to 
pay  a  pre-existing  debt  of  the  ibankrupt.  It  is  well  settled 
that  a  contract,  void  for  the  illegality  of  the  consideration,  can 
never  be  rendered  valid  by  a  subsequent  promise.  Besides, 
the  debt  due  to  the  defendant  in  error,  by  Solomon  C.  Rice, 
was  annihilated  by  the  decree  in  bankruptcy  and  his  final 
discharge.  A  promise  to  pay  this  debt  after  his  discharge  was 
void  for  want  of  consideration:  Payne  v.  EdeUy  8  Cai.  218. 

The  ground  assumed — ^that  the  issue  submitted  to  the  jury 
was  not  whether  the  instruments  set  out  in  the  declaration 
were  void  on  account  of  the  want  or  illegality  of  the  considera- 
tion, but  whether  they  were  executed  and  delivered  to  the  de- 
fendant in  error  to  secure  the  payment  of  a  bona  fide  debt  due 
by  Solomon  C.  Rice  to  him,  prior  to  his  discharge  as  a  bankrupt 
--does  not  appear  to  be  true.  Some  confusion  exists  in  the 
record.  A  replication  to  the  first  plea  of  the  defendant  appears 
to  have  been  demurred  to;  and  the  demurrer  was  sustained, 
with  permission  to  answer  over.  In  a  previous  part  of  the 
record,  an  issue  by  consent  appears  to  have  been  taken  on  the 
same  plea.  In  a  subsequent  part  a  second  replication  exists, 
to  which  there  is  neither  joinder  nor  demurrer,  and  would  seem 
to  have  been  abandoned,  as  issue  was  taken  on  the  only  plea 
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to  which  it  could  apply.  We  will  not  notice  the  exception 
taken  to  the  charge  of  the  court,  as  the  verdict  was  manifestly 
erroneous;  and  for  that  reason  the  judgment  must  be  levened^ 
and  a  new  trial  awarded. 


Thb  rulb  laid  sown  or  thb  pjohozpal  gasb  wfll  alBo  bo  f ooad  m  8karp 
▼•  9VeM^  17  Am.  Deo.  479. 

DmoBAaaM  nr  Bakkbuftot  wfll  diaoharge  a  debt  dne  from  the  hiuibend  to 
the  wife:  Thme  v.  Thorns,  45  Mias.  263. 

DooHABOB  m  Bakkbuttot,  whin  DBBiiXD  OOHOLUBZVB.— A  oertifloato 
of  diflohAige  in  bankraptcy  ahall  be  deemed  oondnnTe  evidenoe  in  £ftTor  of 
the  bankrupt  of  the  fact  and  regnlarity  of  such  diaoharge:  Steoem  ▼.  ^foi0ii» 
40  Miaa.  597.  A  reoord  of  diaoharge  of  an  inaolvent  debtor  ia  oonolnaive  that 
ha  oomplied  with  all  thinga  required  by  law  to  entitle  him  to  a  diaoharge^ 
and  oannoi  be  inquired  into  oollatenlly:  Skeeia  v.  Hawk,  16  Am.  Deo.  486» 
and  note  488.  The  diaoharge  oannot  be  oontradioted  in  pleading,  if  the  atat- 
nte  makea  it  oonclnaive  aa  evidence:  Owmtnghaan  ▼•  BmcMim,  18  Id.  432^  In 
Miaaiawippi,  it  ia  daimed  that  the  diaoharge  ia  the  judgment  of  the  ooart»  and 
•tanda  upon  the  footing  of  other  judgmenta»  and  a  ereditor  haa  the  ri^t  to 
oonteat  it  aa  other  Judgmenta  are  oonteated:  BUikm  v.  Brwmt  49  Min.  607* 


Cook  v,  Biyegl 

[IS  SMinna  axd  MABaHAT«ii,  Ml] 
ArroBNxr  hat  Plbad  Statutb  ov  liDiiTATioNs  in  an  action  brought  againal 

him  by  hia  olienta  for  money  ooUeoted  by  the  attorney  but  not  paid  over 

to  the  dienta. 
Bblaiiov  ExxsuNa  Bm'wmm  Attobnbt  and  CLnofT  ia  at  the  moat  but  a 

oonatmotive  truat»  and  doea  not  belong  to  that  olaaa  of  expreaa,  oontinu* 

ing,  and  auhaiflting  truata  to  whioh  the  atatute  ia  in  equity  held  to  be 

ioapplioable. 

Burr  by  L.  Sl  M.  Cook  against  N.  E.  Rives  to  recover  seven 
hundred  and  twenty  dollars  and  sixty-seven  cents,  money  col- 
lected by  the  defendant  while  engaged  as  attorney  for  the 
plaintiffs.  The  defendant  pleaded  'Mm,  (Mvamf^ii  and  the  stat- 
ute of  limitations.  The  plaintiffs  replied  that  the  defendant 
failed  to  notify  plaintiffs  as  to  the  time  when  the  money  had 
been  collected.  Defendant  demurred.  The  demurrer  was 
sustained,  and  judgment  entered  for  the  defendant. 

JV.  Q.  arid  8.  E.  Nye^  for  the  plaintiffs. 

Brooke^  for  the  defendant. 

By  Court,  Clayton,  J.  Two  questions  are  presented  by  the 
record  in  this  case:  1.  Whether,  in  an  action  against  an  attor- 
ney at  law,  for  money  collected  by  him  for  his  client,  he  can 
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hftTe  advantage  of  the  statate  of  limitations;  2.  If  he  may 
under  any  circumstances  do  so^  whether  he  can  ontQ  he  has 
notified  his  client  of  the  collection  of  the  money. 

That  the  attorney  may  have  the  benefit  of  the  statute  in  such 
ease,  is  decided  in  Stafford  y.  Ricliardaonj  15  Wend.  802,  and 
Kinney^B  Es^rs  v.  McClurej  1  Rand.  287.  The  relation  between 
attorney  and  client  does  not  belong  to  that  class  of  express, 
oontinniDgy  and  subsisting  trusts,  to  which  the  statute  is,  in 
equity,  held  to  be  inapplicable.  It  is  at  most  but  a  construc- 
tive trust:  Angell  on  Idm.  199. 

The  authoritieB  are  not  uniform  on  the  point  whether  the 
fraudulent  concealment  of  the  cause  of  action  by  the  defendant 
will  at  law  take  a  case  out  of  the  statute.  They  are  collected 
and  collated  in  Angell  on  Lim.,  188,  202. 

Those  which  hold  that  the  replication  of  such  fact  will  not 
be  sufficient  to  prevent  the  operation  of  the  statute  are  more  in 
accordance  with  the  decisions  of  this  court.  In  the  expositioD 
of  statutes,  our  course  has  been  to  adhere  closely  to  their  terms 
and  to  introduce  no  exceptions  beyond  those  contained  in  thi 
statute  itself:  Smith  v.  Westmoreland^  12  Bmed.  &  M.  663;  Box 
V.  Stanford^  13  Id.  93  [51  Am.  Dec.  142].  There  is  no  expresb 
exception  in  the  statute  which  would  embrace  this  case;  to 
introduce  an  implied  one  would  contravene  the  rules  hereto* 
fore  laid  down  by  this  court. 

It  may  also  be  observed  that  the  rule  which  allows  such 
exception  is  itself  subject  to  a  modification,  which  renders  it 
inapplicable  in  this  case.  If  the  party  affected  by  any  fraudu- 
lent transaction  or  management  might,  with  ordinary  care  and 
attention,  have  seasonably  detected  it,  he  cannot  avail  himself 
of  the  exception:  Angell  on  Lim.  195.  A  case  could  scarcely 
occur  of  a  collection  of  money  by  an  attorney,  in  which  the  fact 
would  not  be  discovered  by  reasonable  diligence.  The  pay- 
ment ought  to  be  indorsed  upon  the  execution,  and  filed  with 
the  records.  If  that  should  not  be  done,  inquiry  of  the  sheriff 
or  of  the  defendant  would  lead  to  a  knowledge  of  the  fact. 

The  replication  in  this  case,  moreover,  is  not  of  a  fraudulent 
concealment,  but  that  the  defendant  did  not  notify  the  plaintiff 
of  the  collection.  To  ingraft  this  as  an  exception  upon  the 
statute  would  carry  the  doctrine  further  than  any  court,  to  oui 
knowledge,  has  heretofore  done. 

The  judgment  is  affirmed. 
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Tbdible  v.  Tubnbb. 

(IS  8MBDn  Ain>  IfmnfAU^  iMl] 

Law  Baqonam  Mah  to  Dbvoti  Whou  of  hd  PaoMBCTt  wifth 
trmal  ezoeptioiu,  to  the  payment  of  his  debti. 

Veaitdulbht  OoMYXTAiron  ABB  Void. 

BBMBxwfs  Sale  Dbtoxd  ov  Good  Faith  is  Void. 

Ddd  OB  OrmEB  iNffTBuuEvr  OB  TBAvsAonoN  WmoB  ,0  Sit  asidb  bmaobb 
ov  Fbaud  as  to  existing  creditors  becomes  wholly  void,  and  oaimot  stand 
in  the  way  of  sabeeqnent  judgment  creditors. 

Whxbb  It  Afpbabs  that  Publio  Fobcxd  Salb  is  but  the  oonsnmmation  of 
an  agreement  made  between  the  judgment  creditor  and  a  third  perty^ 
who  bought  for  the  benefit  of  the  judgment  debtor,  and  suffered  the 
properly  to  remain  in  the  possession  of  the  judgment  debtor,  who  paid 
the  price  when  the  same  fell  due,  such  sale  will  be  considered  fraudulent 
as  to  creditors,  and  the  property  purchased  will  be  subject  to  the  other 
debts  of  the  judgment  debtor. 

WmEN  PXBSONB  ABB  PBBVBNTXD  VBOM   BIDDING  AT  PUBUO   FOBCBD  SaLI^ 

by  the  purchaser  or  persons  acting  under  him,  upon  representations  that 
the  property  is  to  be  bought  for  the  benefit  of  the  judgment  debtor,  sucb 
sale  will  be  deemed  fraudulent  as  to  creditors  of  the  judgment  debtor. 

AviKB  Pboof  or  Cokbdiation  BBrwBSM  Pabxibb^  the  acts  or  dedsiations  of 
one  are  evidence  against  the  others. 

Whbb  Two  Cbbditobb  Institutb  PBooEBDiNGa  TO  Sbt  asidb  Fbaudulbnt 
CoNVBTANGB,  and  obtain  judgment,  the  property  will  be  deorsed  to  sat- 
isfy the  prior  lien  first,  and  if  the  creditor  haying  the  latest  judgment 
has  a  mortgage  on  the  same  property  for  the  same  debti  which  was 
secured  prior  to  either  judgment^  his  lien  of  mortgage  will  be  preferred 
to  the  judgments. 

Bbbob  from  the  CarroIIton  diBtriot  chancery  court.  The 
(acts  are  stated  in  the  opinion. 

Cothran,  for  Hemingway. 

Aeee  and  E.  S.  Fisher  and  D,  C.  Olenn^  for  Trimble. 

Sheppardj  for  Booth. 

By  Court,  Clayton,  J.  This  was  a  bill  filed  in  the  district 
chancery  court  at  CarroUton.  It  states  that  Trimble,  the  com- 
plainant, had  obtained  judgment  against  Turner  for  three 
thousand  two  hundred  and  forty  doUars,  on  which  execution 
had  been  issued,  and  returned  no  property.  That  defendant, 
Hemingway,  was  likewise  a  judgment  creditor  in  his  own  right, 
and  as  executor  of  Samuel  Bell,  deceased,  but  that,  from  prior- 
ity of  enrollment  of  his  judgment,  he  was  entitled  to  preference 
over  Hemingway.  It  further  states  that  executions  had  been 
issued  upon  the  two  judgments  of  Hemingway,  and  had  been 
levied  on  twelve  slaves  as  the  property  of  Turner,  to  which 
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William  Booth  set  up  claim.  That  Booth  had  given  bond  to 
try  the  right  of  property  to  those  slaves,  in  the  circuit  court  of 
Carroll,  and  that  the  issue  was  still  pending.  It  charges  that 
the  claim  of  Booth  is  fraudulent,  makes  Turner,  Booth,  and 
Hemingway  parties,  prays  that  the  tide  of  Booth  may  be  set 
aside,  and  the  slaves  declared  subject  to  his  judgment,  prefer- 
ably to  those  of  Hemingway. 

Booth  and  Turner  deny  the  alleged  fraud.  Hemingway  sets 
up  in  his  answer,  as  well  as  by  cross-bill,  that  he  has  a  deed 
of  trust  on  the  same  property,  duly  recorded,  and  free  from 
objection,  that  is,  older  than  any  of  the  judgments  against 
Turner,  and  by  virtue  of  which  he  claims  priority. 

The  evidence  shows  very  clearly  that  Turner  had  become 
wholly  insolvent  as  early  as  1843,  perhaps  earlier,  and  that  as 
far  back  as  1840,  one  George  D.  McLean  had  recovered  judg- 
ment against  him  for  nearly  four  thousand  dollars.  A  part  of 
this  judgment  had  been  paid,  but  in  1843  a  balance  of  two 
thousand  five  hundred  dollars  was  still  due  upon  it.  The 
plaintiff  transferred  it  to  the  Planters'  Bank  of  Tennessee,  and 
the  bank  constituted  E.  R.  McLean,  of  Carroll  county,  its  agent 
for  the  collection  of  this  claim.  On  the  second  of  October, 
1843,  the  negroes  in  controversy  were  sold  under  this  judg- 
ment, and  purchased  by  E.  R.  McLean,  the  agent,  at  the  price 
of  two  thousand  dollars.  Accordiag  to  his  testimony,  there 
was  an  agreement  or  understanding  between  Booth  and  him- 
self before  the  sale,  that  he  was  to  bid  off  the  negroes,  and 
Booth  was  to  have  them.  On  the  same  day,  Booth  drew  a  bill 
in  his  £avor  on  Hoopes  A  Marye,  of  New  Orleans,  for  two  thou- 
sand five  hundred  and  forty  dollars,  payable  on  the  fourth  of 
March  following,  which  appears  to  have  been  the  amount  due 
on  the  execution. 

On  the  evening  of  the  same  day,  on  their  way  home  from 
Carrol  \ton,  Booth  told  Strong  that  he  had  undertaken  to  be- 
friend Turner's  family,  and  save  the  property  for  them;  that 
he  had  drawn  a  bill  to  meet  the  purchase  of  this  property,  and 
that  he  expected  to  be  able  to  meet  the  bill  from  the  sale  of 
Turner'b  crop  of  cotton,  then  growing,  and  from  a  sale  of  a 
part  of  the  negroes.  Joliffe  proves  that  in  the  winter  of  1844 
he  bought  five  of  the  negroes  from  Turner,  under  a  written 
authority  from  Booth,  for  which  he  gave  two  thousand  dollars* 
and  which  he  paid  to  Booth,  partly  in  March,  and  a  part  in 
May,  1844.  In  a  letter  from  Mr.  Booth,  dated  tenth  of  Octo- 
ber, 1843,  to  Hoopes  &  Marye,  he  refers  to  the  bill  he  had 
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drawn  upon  them,  tells  them  not  to  accept  it,  and  *'that  he 
gave  the  draft  for  the  purchase  of  fifteen  negroes  at  execution 
sale,  in  order  to  save  something  for  a  numerous  and  dependent 
family;  that  the  amount  is  to  he  placed  in  his  hands  anterior 
to  its  maturity,  by  the  friends  of  the  family,  when  he  is  to 
make  a  bill  of  sale  to  them."  McLean  states  that  the  negroes 
were  worth,  at  the  time  of  his  purchase,  from  three  thousand 
to  four  thousand  dollars,  and  there  is  abundant  proof  that 
there  was  no  change  of  possession  up  to  the  time  of  the  last 
levy  of  the  execution.  It  is  also  in  proof  that  on  the  day  of 
the  sale  to  McLean  there  were  active  exertions  used  by  Turner 
to  prevent  any  bidding  by  other  persons;  and  that  some  time 
after  the  sale  to  Joliffe,  he  stated  that  the  amount  paid  by 
Booth  had  been  refunded  to  him.  The  sale  itself  was  made  in 
two  lots  of  seven  and  eight  respectively;  not  with  any  par* 
ticular  reference  to  feunilies,  but  apparently  with  a  view  to 
exclude  competition. 

The  principal  question  is,  whether  this  sale  was  fSEiir or  fraudu- 
lent. The  proof  very  clearly  shows  a  combination  or  under- 
standing between  Turner  and  Booth,  and  Booth  and  McLean, 
before  the  sale  under  the  execution.  The  result  of  that  under- 
standing was  a  sale  at  a  very  reduced  price,  virtually  upon 
credit;  the  money  really  either  paid  by  Turner  or  refunded  by 
him  to  Booth,  and  the  property  left,  without  interruption,  in 
the  possession  of  Turner.  Did  this  combination  hinder,  delay, 
or  defeat  other  creditors?  To  state  the  proposition  is  to 
answer  it 

The  object  of  the  whole  arrangement  was  to  secure  the  prop- 
erty to  the  family  of  Turner,  at  the  smallest  possible  price. 
That  price  was  the  amount  of  the  execution  under  which  they 
were  sold.  The  sale  was  not  made  to  raise  cash,  because  the 
rules  of  law  were  departed  from,  and  the  sale  made  reaUy 
upon  credit.  It  took  place  at  a  time  of  year  when  money  is 
most  scarce,  nominally  for  cash,  but  really  upon  a  credit  to 
Booth,  long  enough  to  enable  the  crop  then  maturing  to  be 
carried  to  market  and  sold.  It  is  almost  demonstrably  certain 
that  if  the  sale  had  been  postponed  until  the  bill  drawn  by 
Booth  in  payment  fell  due,  the  slaves  would  have  brought 
double  as  much;  for  five  of  them  were  sold  in  the  interval 
for  the  same  amount  which  the  whole  fifteen  brought  at  the 
sale  made  by  the  sheriff. 

The  law  requires  a  man  to  devote  the  whole  of  his  property, 
with  some  trivial  exceptions,  fairly  to  the  payment  of  his 
debts.    It  will  not  tolerate  any  subterfuge  or  device  which  is 
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intended  to  divert  it  fixnn  that  purpose.  The  fiurm  of  the  oon- 
Iract  or  transaction  gives  it  no  validity,  when  good  faith, 
which  is  neoessary  to  the  obligation  of  all  contracts,  is  absent. 
A  Bale  nnder  execution  confers  no  exemption  fix>m  this  princi- 
ple, in  behalf  of  those  who  participate  in  such  device:  StovaU 
v.  Farmer^  wtCd  MercTumUf  Bankj  Memphis^  8  Smed.  &  M.  806 
[47  Am.  Deo.  85].  Whilst  McLean  had  the  undoubted  right 
to  enforce  the  execution  of  which  he  had  the  control,  he  had 
not  the  right  so  to  use  it  as  to  injure  others.  The  transaction 
was,  in  effect,  an  effort  to  cover  the  title  to  a  much  larger 
amount  of  property,  under  the  execution,  than  was  necessary 
to  satisfy  it.  No  feeling  of  sympathy,  nor  any  benevolence  of 
motive,  upon  the  part  of  those  engaged  in  such  a  transaotion, 
can  redeem  it  fix>m  condemnation  of  the  law. 

The  position  that  a  fraudulent  conveyance  will  not  be  set 
aside  in  favor  of  subsequent  creditors,  even  if  it  were  granted 
to  be  true  (and  about  which  it  is  not  neoessary  to  express  an 
opinion),  cannot  avail  the  defendant  in  this  instance.  Hem- 
ingway's deed  of  trust  is  older  than  the  sale.  And  if  a  deed, 
or  other  instrument  or  transaction,  be  set  aside  because  of  fraud 
as  to  subsisting  credit(»rs,  it  becomes  wholly  void,  and  cannot 
stand  in  the  way  of  subsequent  judgment  creditors:  Yowng  v. 
PaUj  4  Yerg.  164;  Reade  v.  Uving$Umy  8  Johns.  Gh.  481. 

After  proof  of  the  combination  between  the  parties,  the  acts 
or  declarations  of  one  are  evidence  against  the  others:  Sumll 
V.  Farmgre  and  MmkanUf  Banlj  8  Bmed.  &  M.  806  [47  Am. 
Dec  86]. 

The  sale  cannot  be  permitted  to  stand,  and  the  title  must  be 
declared  subject  to  the  debts  of  Turner.  As  between  the  com- 
plainant, Trimble,  and  the  defendant,  Hemingway,  the  latter 
is  entitled  to  priority  of  satisfaction,  both  in  his  own  right  and 
as  executor  of  Bell.  The  lien  of  his  deed  of  trust  is  prior  in 
time  to  the  judgment  of  Trimble,  and  consequently  entitled 
to  precedence. 

It  may  be  proper  to  add  that  the  principle  which  protects 
sales  at  execution  from  the  presumption  of  fraud,  where  the 
original  owner  is  left  in  possession,  does  not  apply  in  this  case, 
because,  as  between  Booth  and  the  other  parties,  the  contract 
of  sale  was  a  private  one.  Not  much  weight,  however,  is  at- 
tached to  this  circumstance,  because  there  is  abundant  testi- 
mony apart  from  any  presumption. 

The  decree  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  for  ftirther  proceedings,  in  accordance  with  this 
opinion. 
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WtLMmmMn  OoxYWtAKca, — A  oosKfeyuioe  ttkaa  with  intent  to  allow  Um 
gnator  to  •■ope  Jnit  olaime  it  frandnlent  and  Toid  as  to  one  holding  such 
elaim%  enen  iSbaa^k  foil  Talne  he  paid:  Lomrp  ▼.  PfiMon»  20  Am.  Dec  140; 
Oarkmd  ▼•  Mm,  15  Id.  766.  In  order  to  render  a  oonvi^yanoe  fraudulent 
android^  there  nmat  he  frandon  the  partof  the  grantee  as  well  ae  on  the  part 
of  the  grantor:  Anderwnr.  £oberta,91d.  230.  Afrandnlqnt  intent  against 
one  or  more  ereditora  wiU  make  each  oonveyanoe  frandnlent  to  all,  and  there- 
fore it  may  he  aet  aaide  at  the  inetanoe  of  aabeeqnent  ereditora:  HukMmm  ▼. 
KOiy,  SO  Id.  250,  and  note;  QUbmiY.  Bi^fiium,  26  Id.  108. 

Bfvbot  ov  FRAxmuLMKT  OoKYXTAiroi.— A  frandnlent  donor  or  Yendor  will 
not  he  permitted  to  aet  np  hie  own  iniquity  to  avoid  hie  own  act  or  deed: 
Skhnum  y,  Lapde^,  16  Am.  Deo.  696;  ^ekhoarlr.  OasMor,  6  Id.  402;  Stewart 
V.  Iglekart,  28  Id.  202. 

RKmnoN  ov  PooamiiON,  Evmnfoi  ovFBATm.— Anieof  aUvea,  of  ^Hiieh 
the  vendor  thereafter  oontinned  in  paeeeanon,  ia  frandnlent  and  void  aaagainat 
a  anheeqnent  pnrchaaer  for  value  in  good  fiuth  and  without  notioe:  BodMam 
V.  PoUetf  14  Am.  Deo.  806.  Retention  of  poeneMion  on  a  lale  of  peraonalty 
renders  the  sale  invalid  as  to  creditors:  BaUMder  v.  Oatier,  19  Id.  707.  A 
transfer  of  chattels,  unaeoompanied  by  a  change  of  possession,  is  void  aa 
against  creditors:  Bocurdmcm  v.  Keder,  16  Id.  670;  Ifasofi  v.  Aifar»  10  Id. 
724;  Swift  V.  Thompmm,  21  Id.  748;  Clarit  v.  Fmteh,  89  Id.  618^  and  note; 
Milb  V.  Wamer,  47  Id.  711;  Fleming  v.  Tawneend,  60  Id.  8ia 

BviDBNOi  or  Fravd  in  OoNDucr  or  Pabtibs  —Direct  proof  of  a  combi- 
nation in  a  oonveyanoe  to  defraud  creditors  cannot^  in  general,  be  ezpeotedt 
but  from  all  the  circumstances  attending  the  transaction  the  oonrt  may  infer 
the  conveyance  to  be  fraudulent:  Bradley  v.  Bt^ordt  2  Am.  Dec.  708.  And 
the  conduct  of  parties  to  a  sale  before  and  after,  as  well  aa  at  the  time  of  the 
sale^  may  be  inquired  into  for  the  purpose  6f  ascertaining  whether  or  not  auoli 
sale  was  bonajide:  Rule  v.  Knight,  19  Id.  184.  Any  irregularity  on  the  par* 
of  the  officer  conducting  the  sale,  or  the  parties  to  the  sale,  whereby  oompe* 
tition  was  prevented,  will  be  good  cause  for  setting  aside  the  sale:  Edptom  v. 
^tiNMi,  60  ICiss.  646;  i^Virr  v.  Sime,  24  Am.  Dec.  896;  MUU  v.  Bogen,  U  Id. 
968;  SmUkY.  Orewdee,  18 Id.  664 
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[U  SMinas  AND  Mabsball,  600.1 

Pfenoor  o  NOT  Absolutblt  Dibqualdikd  tbom  Aomro  as  Jubob,  who  baa 
formed  or  erpressed  an  opmion  respecting  the  guilt  or  fanoomiina  of  the 
priiooar,  when  sndh  opinion  ia  baaed  on  mere  rumor. 

Plnoor  n  DnqurAUiiED  ibom  Snmro  ab  Jubob  when  he  baa  formed  or 
arpiassed  an  opinion  from  what  he  has  heard  aome  one  aaj  reepeoting 
atatementa  whioh  had  been  made  by  aome  of  the  witnsasoa,  notwith- 
standing  the  fact  that  the  juror  stated  hia  opinion  wonld  not  Inflnenee 
bia  verdietk  bat  that  he  wonld  be  governed  l^  the  evidanoa. 

oamoT  BS  iMFBAflBBD  BT  SciXBHBHT  Wsuni  Hb  Mabs  befon  a 
negiatrate  on  a  previooa  ooeaaion,  when  a  hearing  of  kabeae  eotiNii^  hi- 
velviug  tii^  ssme  matter,  took  plaftai  unless  aneli  atafesmant  van  lead  te 
tiie  witnasB  fwid  signed  by  ^i«^- 
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Wbiv  Prccisb 'Words  of  Dtuio  Man  are  Stated  aud  offered  in  evidenoe, 
tiie  unpreMiooa  made  on  the  mind  of  the  witneaa,  who  was  preeent  and 
heard  the  statements  made  by  the  deceased,  cannot  be  inqnired  into. 

AmsL  Dnxo  DBOLARASZOirs  or  DscsiaKD  hatx  Bmr  ADimniH  eyidenoa 
showing  what  the  deceased  said  at  other  times,  respecting  the  sabjeot- 
matter,  is  competent  to  impair  the  oredibility  of  the  dying  dedaration, 
end  all  that  the  deceased  said  respecting  the  mattar  should  be  presented 
to  the  Joiy. 

CtaTiMiTfows  BBWsBff  OwwusMBa  IN  Hbabdto  ov  Jubt,  in  wbioh  one  of 
the  officers  stated  that  "it  was  a  worse  case  than  Dyscn'%"  vul  the 
other  stated  that  "pnblio  qpfauon  was  agpinst  the  accused,"  ccnstitato 
good  canse  for  setting  the  Terdict  aside. 

OoHMDinoaxxoim  n«gw*a&  Omoot  Ain>  Jubob,  tonohing  the  subject  of 
their  ddiherations,  will  be  good  cause  for  setthag  the  verdict  aside. 

JUBOB  SOALL  HOT  BB  ALLOWED  TO  ImPBAOB  VbBDICT  by  discloSITIg  his  OWB 

mieoondnetk  bat  he  is  competent  to  testify  to  the  improper  attempts 
made  l^  a  party  to  the  siiit»  or  one  who  may  be  the  instniioient  of  the 
party,  to  infhienoe  the  Jiizy. 

Appbal  from  the  Madieoii  ooonty  dnmit  ooort.  The  fMts 
tie  stated  in  the  opinion. 

EteUe,  Tarpleyj  and  BarUm^  for  the  appellant. 
D.  C  Cflennj  attomey^eneralf  for  the  state. 

By  Court,  Bhabkby,  C.  J.  The  prisoner  was  indicted  and 
faond  goilty  of  the  murder  of  Jesse  Price.  He  brings  up  his 
ease  on  eight  bills  of  exceptions,  seven  of  which  were  taken  cm 
points  nded  daring  the  progress  of  the  trial,  and  the  last  to 
the  decision  of  the  conrt  in  overruling  a  motion  for  a  new  trial, 
m  which  the  testimony  is  set  out,  and  seven  reasons  assigned 
in  support  of  the  motion. 

The  several  points  raised  were  thoroughly  investigated  by 
counsel,  and  the  arguments  on  both  sides  were  so  lucid  and 
forcible,  that  the  labor  of  deciding  is  rendered  comparatively 
light 

The  first  exception  was  taken  to  a  refusal  to  sustain  a  chal- 
lenge for  cause  to  a  juror.  When  called  to  answer  questions, 
be  stated  that  he  had  formed  and  expressed  an  opinion  from 
what  he  heard  one  Mansfield  say  some  of  the  witnesses  had 
told  him,  though  the  juror  had  not  heard  any  of  the  witnesses 
say  anything  on  the  subject;  that  his  opinions  were  not  such 
as  would  infiuence  his  verdict,  but  he  would  be  governed  by 
the  evidence. 

This  point  is  not,  certainly,  free  from  diificulty.  The  ques- 
tion is  one  of  very  firequent  occurrence,  and  the  decisions  are 
numerous,  though  not  entirely  consistent    It  is  a  question  on 
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which  it  seems  difficult  to  lay  down  a  definite  and  predse  rale, 
which  can  be  applied  as  a  test  in  all  cases.  The  great  principle 
is,  that  every  man  who  is  accused  has  a  rigjit  to  demand  a  trial 
by  an  impartial  jury  of  his  country;  a  jury  whose  minds  are 
jBree  from  prejudice  and  from  bias. 

Cases  may  arise  in  which  it  is  next  to  impoesible  to  procure 
a  jury  of  ttds  description;  but  even  in  such  cases,  the  nearer 
we  can  approach  to  the  principle  the  better.  It  seems  to  be 
generally  conceded  that  an  opinion  formed  and  ^^ressed  on 
common  rumor  will  not  disqualify  a  juror.  Strictly  speaking, 
this  is  a  departure  from  the  true  principle,  but  it  is  a  depart- 
ure which  may  be  rendered  necessary  in  certain  cases.  It 
should  be  avoided,  however,  if  possible.  The  mind  which  has 
received  impressions  from  any  source  cannot  be  said  to  be  en- 
tirely free  and  impartial,  since  the  false  impression  must  be 
removed  before  the  true  one  can  be  made.  It  may  often  happen 
that  a  crime  may  be  of  such  a  character  as  to  become  a  matter 
of  general  notoriety  throughout  a  whole  county .  In  such  cases, 
it  may  be  absolutely  necessary  to  take  jurors  who  have  formed 
an  opinion  on  mere  rumor.  But  if  an  opinion  be  formed  and 
expressed  on  information  derived  from  a  reliable  source,  the 
juror  is  certainly  objectionable.  An  opinion  from  having  heard 
the  evidence,  or  from  having  conversed  with  the  witnesses,  is 
of  that  character.  And  an  opinion  formed  on  the  information 
of  one  who  heard  the  witnesses  testify,  or  speak  of  the  subject, 
may  be  equally  a  ground  of  objection,  if  the  juror  had  confi- 
dence in  the  statement  he  received.  An  opinion  so  formed  ii 
not  based  on  common  rumor.  In  Ex  parte  Vermilyea^  6  Cow. 
562,  Judge  Woodworth  said  it  was  good  cause  of  challenge, 
that  a  juror  had  formed  and  expressed  an  opinion  fiK>m  a  knowl- 
edge of  the  facts.  The  juror  had  heard  the  testimony  on  a 
former  trial,  and  was  held  incompetent.  And  in  the  same  case. 
People  V.  VermUyeaj  7  Id.  108,  it  was  said  that  the  mind  of  the 
juror  should  be  in  a  state  of  neutrality  as  to  the  person  and 
the  matter  to  be  tried. 

In  the  trial  of  Aaron  Burr,  Chief  Justice  Marshall  said  it 
was  one  of  the  clearest  principles  of  natural  justice,  that  a 
juryman  should  come  to  the  trial  of  a  man  for  life  with  a  per- 
fect freedom  from  previous  impressions;  and  he  accordingly 
held  Uiat  jurors  who  had  formed  opinions  fiK>m  newspaper 
publications  and  common  rumor  were  incompetent.  On  this 
ground,  many  of  the  jurors  were  set  aside,  and  many  of  them 
had  formed  opinions  only  from  current  rumor:  1  Burr's  Trials 
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870.  In  People  v.  Mather,  4  Wend.  229  [21  Am.  Dec.  122],  a 
juror  was  set  aside  who  had  formed  and  expressed  an  opinion 
from  newspaper  publications,  and  from  common  rumor,  al- 
though he  declared  that  he  was  prepared  to  weigh  the  evi* 
dence  and  decide  accordingly.  In  this  case,  all  the  authorities 
are  reviewed,  and  the  rule  settled  on  what  was  regarded  as 
the  weight  of  authority.  In  McGowan  v.  Siatej  9  Yerg.  184, 
the  court  laid  do?m  this  rule:  that  if  the  juror  has  heard  the 
circumstances  of  the  case,  and,  believing  the  statements  to  be 
truei  has  formed,  or  formed  and  expressed,  an  opinion,  he  is  in- 
competent. In  that  instance,  the  juror  had  formed  his  opinion, 
not|  as  it  was  said,  upon  rumor  merely,  but  from  a  detail  of 
circumstances  by  persons  in  whom  he  confided.  This  ques- 
tion was  very  folly  considered  at  the  present  term,  in  Sam  v. 
State,  13  Smed.  &  M.  189,  when  jurors  were  held  incompetent 
who  had  formed  decided  opinions,  one  from  common  rumor, 
and  the  other  from  having  heard  the  case  argued  by  counsel. 
In  the  case  of  State  v.  Johnaonj  1  Miss.  892,  it  was  decided  that 
an  opinion  formed  on  common  report  did  not  disqualify  the 
juror,  though  the  court  evidently  regarded  the  point  as  worthy 
of  great  consideration,  and  leaves  the  inference  that  an  opinion 
formed  otherwise  than  on  common  report  would  be  sufficient 
cause  of  challenge.  On  these  authorities,  and  in  view  of  the 
principle  above  noticed,  we  do  not  feel  prepared  to  approve  the 
decision  of  the  court,  in  holding  that  the  juror  was  competent. 

The  second  bill  of  exception  raises  this  question:  Was  it 
competent  to  discredit  a  witness  by  introducing  his  statement 
made  on  the  trial  of  a  habeas  eorjme,  as  taken  down  by  the 
vice-chancellor,  before  whom  the  trial  was  had?  The  statute 
does  not  make  it  the  duty  of  the  judge,  on  such  a  trial,  to  take 
down  the  evidence,  unless  one  of  the  parties  desire  it,  and  then 
he  is  only  required  to  take  down  the  material  facts:  Hutch. 
Code,  1001.  We  do  not  think  an  examination  taken  down 
under  this  statute  can  be  read  for  such  a  purpose,  unless  it  be 
read  over  to,  and  signed  or  approved  by,  the  witness:  1  Phill. 
Ev.  293. 

The  third  bill  of  exceptions  relates  to  the  declarations  of 
deceased  made  in  extremis.  They  were  made  under  all  due 
solemnity.  The  deceased  declared  that  he  knew  he  could  live 
only  a  few  hours  at  most,  perhaps  not  more  than  an  hour. 
The  declarations  were  made  to  Ostun,  who  asked  the  deceased 
who  shot  him.  Deceased  replied  'Hhat  Nelms  shot  him;" 
when  some  one  standing  by  asked  if  it  was  Samuel  H.  Nelm^, 
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to  which  deceased  replied,  ''Yes."  The  question  was  repeated, 
and  deceased  indicated  assent  by  a  forward  inclination  of  the 
head.  The  witness,  Ostun,  was  then  asked, ''  If  deceased  did 
not  so  express  himself  as  to  convey  the  idea  that  it  was  a  mere 
opinion,  and  not  a  thing  within  the  actual  knowledge  of  the 
deceased?"  and  he  was  asked  also,  ''What  Jesse  Price  had 
said  to  him  before  on  the  subject?"  To  these  questions  the 
district  attorney  objected,  and  the  objections  were  sustained. 
The  question  is,  Should  the  court  have  permitted  the  witness 
to  answer  these  questions? 

Evidence  of  this  description  is  classed  under  the  head  of 
hearsay  evidence,  though  perhaps  it  stands  somewhat  on  a  dif- 
ferent footing.  The  awful  situation  of  the  party  in  prospect  of 
immediate  dissolution  is  supposed  to  be  as  xH>werful  on  the 
conscience  as  the  obligation  of  an  oath.  Such  evidence  is  only 
admissible  under  a  rule  of  necessity,  and  constitutes  the  only 
case  in  which  evidence  is  admissible  against  the  accused,  with- 
out an  opportunity  of  cross-examination.  The  leading  rules 
in  regard  to  the  admissibility  of  such  evidence  are  laid  down 
in  note  453  to  Phillips's  Evidence,  and  in  2  Starkie's  Evidence, 
366,  367.  It  is  said  the  court  must  try  the  competency  of  the 
deceased,  and  the  jury  his  credibility.  Various  questions  may 
aris^  after  the  court  shall  have  admitted  the  evidence.  The 
jury  may  question  its  credibility,  and  consider  its  effect.  As 
it  is  given  and  received  under  peculiar  circumstances,  great 
caution  is  called  for  in  the  application  and  use  of  such  evidence. 
To  this  end,  it  is  important  that  all  attending  circumstances 
should  be  well  weighed  by  the  jury.  The  degree  of  self-pos- 
session, of  observation,  and  recollection  of  the  deceased,  should 
be  ascertained.  The  state  of  mind  arising  from  a  sense  of  his 
critical  situation,  added  to  his  suffering  condition,  may  pro- 
duce indistinctness  of  memory,  and  all  these  may  tend  to  shake 
the  confidence  of  the  jyry.  It  is  said  by  an  eminent  writer, 
cited  2  Stark.  366,  that  "sometimes  the  declaration  is  of  a  mat- 
ter of  judgment,  of  inference,  and  conclusion,  which  however 
sincere,  may  be  fatally  erroneous.  The  circumstances  of  con- 
fusion and  surprise  connected  with  the  object  of  the  declaration 
are  to  be  considered  with  the  most  minute  and  scrupulous  at- 
tention; the  accordance  and  consistency  of  the  facts  stated, 
with  the  other  facts  established  in  evidence,  is  to  be  examined 
with  peculiar  circimispection." 

There  is  great  force  in  these  remarks.  It  may  often  happen 
that  the  party,  without  being  perfectly  certain,  would  ascribe 


Jan.  18S0.]      Nblmb  v.  Statb  of  Mississippi.  99 

the  act  to  some  suspected  person,  when,  if  the  grounds  of  his 
suspicions  could  be  known,  they  would  be  unsatisfactory.  An 
enmity  which  had  been  but  recently  exhibited  by  threats  would 
be  very  likely  to  lead  the  mind  of  a  wounded  person  to  a  thor- 
ough conviction  that  the  wound  had  been  inflicted  by  the  per- 
son who  made  the  threat,  and  he  might  consequently  speak  of 
it  as  a  fact  Hence  the  necessity  for  that  degree  of  caution 
which  is  said  to  be  necessary  in  the  use  of  such  evidence.  The 
object  of  the  first  question  seems  to  have  been  to  ascertain  the 
true  meaning  of  the  deceased.  Usually,  the  opinions  of  a  wit- 
ness are  not  admissible,  but  the  peculiarity  of  this  description 
of  evidence,  the  absolute  necessity  for  confining  it  within  proper 
limits  might,  under  certain  circumstances,  seem  to  require  a 
departure  from  the  strict  rule.  -If  the  declarations  had  been 
equivocal  or  ambiguous,  perhaps  the  impression  made  on  the 
mind  of  the  witness  who  heard  them  might  have  been  a  proper 
subject  of  inquiry.  It  seems  to  be  sufficient  if  the  substance 
of  the  declarations  be  given:  Montgomery  v.  StaUy  11  Ohio,  424. 
A  witness  who  is  called  to  prove  what  a  deceased  witness  swore 
on  a  former  trial  need  only  state  the  substance,  and  such 
testimony  very  much  resembles  the  proof  of  djring  declarations. 
To  give  the  substance  is  but  to  give  the  ideas  conveyed  to  the 
mind  of  the  witness  which  he  clothes  in  his  own  language. 
But  there  is  no  occasion  for  a  resort  to  proof  of  the  substance 
of  what  the  dying  man  stated,  since  the  witness  gives  the  lan- 
guage used.  The  meaning  of  that  language  can  be  determined 
by  the  jury. 

We  do  not,  therefore,  feel  prepared  to  say  there  was  error  in 
refusing  to  permit  the  witness  to  answer  the  first  question; 
but,  in  view  of  the  foregoing  rules,  we  are  well  satisfied  that 
there  was  error  in  refusing  to  allow  him  to  state  what  the  de- 
ceased had  said  to  him  on  the  same  subject  at  another  time.  If 
such  previous  conversation  was  had,  which  gave  a  difierent 
version  of  the  transaction,  it  was  important  that  the  jury 
should  have  known  what  was  said.  To  exclude  it  firom  them 
was  to  exclude  the  means  of  trying  the  credibility  of  the  evi- 
dence, a  question  which  it  was  indispensably  necessary  for 
them  to  consider.  They  could  not  otherwise  justly  weigh-  the 
declarations;  it  was  compelling  them  to  take  them  without 
the  attending  circumstances,  and  perhaps  depriving  them  oi 
the  means  of  judging  with  that  circumspection  which  the  law 
requires.    Important  light  may  have  been  thus  shut  out. 

We  shall  touch  but  one  other  question  Several  of  the  jurors 
were  introduced  to  testify  in  support  of  the  motion  for  a  new 
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trial,  who  stated  that  two  of  the  officers  who  had  them  in 
charge  spoke  of  the  enormity  of  the  offense,  by  saying  that  it 
was  a  worse  case  than  Dyson's,  and  one  of  them  said  that 
public  opinion  was  against  the  accused.  To  my  mind,  this 
presents  a  very  satisfactory  and  even  a  conclusive  reason  for  a 
new  trial.  The  purity  of  trial^by  jury  must  be  strictly  guarded. 
The  verdict  when  rendered  should  command  entire  confidence; 
whatever  may  detract  from  that  confidence  must  weaken  the 
security  which  is  fe]t  by  the  community  in  this  mode  of  trial. 
I  adhere  to  the  doctrine  laid  down  in  Hare  v.  State^  4  How, 
(Miss.)  187,  which  seems  to  me  to  apply  here.  The  officer  is 
required  by  the  nature  of  his  duty,  as  well  as  by  an  oath,  not 
to  speak  to  the  jury  himself  on  the  subject  of  their  deliben^ 
tions,  or  to  permit  others  to  do  so. 

This  ceremony  is  a  mockery,  if  a  violation  has  no  other 
effect  than  to  subject  the  officer  to  punishment.  If  he  may 
speak  to  them  himself  he  may  permit  others  to  do  so,  and  tho 
door  is  thus  thrown  open  to  tampering,  and  the  safety  of  trial 
by  jury  is  invaded  to  an  alarming  extent.  The  duty  of  the 
officer  is  prescribed  for  the  protection  of  the  accused.  If  im« 
proper  influences  have  been  employed,  it  is  but  a  poor  boon  to 
say  to  him  that  the  officer  is  liable.  The  officer  may  be  willing 
to  incur  the  punishment  for  the  sake  of  gratifying  his  wishes 
or  for  reward.  One  who  thus  violates  his  duty  and  his  oath 
should  be  subjected  to  the  severest  possible  penalties,  but  that 
does  not  purify  the  verdict;  it  should  be  set  aside.  It  is  dan« 
gerous  to  permit  a  verdict  to  stand  which  is  liable  to  suspicion. 
The  jury  should  not  know  the  opinion  of  any  one;  and  more 
especially  should  they  be  kept  in  ignorance  of  public  opinion, 
which  is  often  the  result  of  prejudice. 

The  general  rule  is,  that  a  juror  shall  not  be  allowed  to  im- 
peach the  verdict  by  disclosing  his  own  misconduct,  or  his 
motive,  or  opinion,  or  that  of  his  fellows;  but  this  is  a  different 
question.  The  jury  are  not  involved  in  the  misconduct  of  the 
officer;  that  is  a  matter  over  which  they  have  no  control.  A 
juror  may  be  received  to  testify  to  improper  attempts  of  a  party 
to  the  suit  to  influence  the  minds  of  the  jury:  Denn  ez  detik 
Chews  V.  Driver,  Coxe,  166.  On  the  same  principle,  we  should 
be  allowed  to  state  the  misconduct  of  the  officer  who  may  b« 
the  instrument  of  the  party. 

Judgment  reversed,  and  cause  remanded. 

SiaTH,  J.,  concurred. 
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CuLTTQir,  J.  I  concur  fully  in  the  result  of  the  foregoing 
cpinion.  But  I  do  not  concur  in  that  part  of  it  which  relates 
to  the  affidavits  of  the  jurors  in  regard  to  the  conduct  of  the 
officers  who  attended  them.  In  Prusad  v.  Knowles^  4  How, 
(Hiss.)  95y  this  court  said  the  rule  is  well  settled  ^*  that  a  juror 
shall  not  impeach  his  verdict.''  Policy  and  prudence  require, 
in  my  opinion,  an  adherence  to  the  rule  thus  laid  down.  In 
all  other  respects,  the  opinion  in  chief  meets  my  cordial  appro- 
bation. 


OommoT  ov  JxTBOBS.— No  prino^le  or  rale  of  praotioe  tending  to  inMiM 
the  pnriij  and  impartiality  of  jnnxn  ehoold  in  the  elighteet  degree  be  aban- 
doned or  impaired:  Momroe  t.  Btaie,  5  Ga.  Sfi.  A  peraon  who  hae  formed  an 
opinion  from  common  rumor  as  to  the  gniltor  innooenoe  of  the  aoeoeed,  which 
it  woold  req;iiire  eridenoe  to  remove,  is  not  an  impartial  and  competent  jnror 
to  try  the  aoeoaed:  Commit.  State,  31  Mies.  504,  which  dtet  the  i:ii2e  laid 
down  in  the  principal  caae.  Every  jnror  who  site  m  a»ovuc  sfatiiMd  kaVe'a 
mind  entirely  free  from  all  bias  ojr  prejiidio^'oL  any  khql  whatioliver;  tod  if 
the  jnror  is  prejudiced  in  s^  manner,  he  i»not  a  fiit  or  proper  peraon  to  sit 
in  the  box:  Peopk  t.  B^^  p,CkL  d47.  If  a  juror  haa  ezpreased  an  opinion 
against  the  party  from  his  knowledge  of  the  cause,  and  not  from  any  ill-will 
or  favor,  it  will  be  good  cause  for  challenge:  JBx  parte  VermUffea,  6  Oow.  560. 
A  juror  is  disgnalified  if  he  has  formed  or  expressed  an  opinion  relative  to ' 
the  merits  of  the  case:  Boardman  v.  Wood,  8  Vt  570.  A  juror  having  been 
asked  the  question,  "Have  you  formed  snd  expressed  an  opirnQn?**  and 
thereupon  answered,  "Tes,"  it  is  not  error  for  the  court  to  refuse  to  ask  fur- 
ther, "What  is  the  ground  of  that  opinion?"  The  first  answer  clearly  dis- 
qualifies the  juror,  no  matter  what  the  second  answer  might  be:  Martin  v. 
MUeheBf  28  Ga.  882.  Where  a  juror  stated  that  it  would  require  proof  to 
change  the  opinion  then  existing  in  his  mind,  but  that  he  could  try  the  caae 
Impartially,  the  court  held  that  he  was  incompetent:  Peopie  v.  Oekr,  8  CaL 
8S9.  One  who  haa  unqualifiedly  expressed  his  opinion  upon  the  question  of 
the  guilt  or  imiooenoe  of  the  accused  is  incompetent  to  serve  as  a  juror: 
People  V.  ^laard^  41  Id.  640.  The  action  of  the  court  in  sustaining  the 
challenge  to  a  juror  in  a  criminal  case  cannot  be  excepted  to  or  reviewed  by 
the  appelate  court:  People  v.  Coleon,  49  Id.  679;  People  v.  Atkerton,  51  Id. 
486.  In  the  case  of  CcfmmonweaUk  v.  Knapp,  20  Am.  I>eo.  491,  it  was  con- 
sidered a  good  ground  of  chaUenge  for  cause,  that  a  juror  should  say  on  his 
soir  dire  that  he  did  not  know  how  much  he  might  be  infiuenoed  by  his  pre- 
conceived opinion.  An  opinion  founded  on  a  knowledge  of  the  facts,  or  on 
information  derived  from  those  acquainted  therewith,  furnishes  a  good  cause 
of  challenge  to  a  juror:  Peopie  v.  Mather,  21  Id.  122,  and  note  163;  SmWiv, 
Maemee,  86  Id.  621,  note;  Freeman  v.  PeoplU,  47  Id.  238.  A  person  who  has 
formed  an  opinion  in  reference  to  the  guilt  or  innocence  of  the  accused,  wliich 
it  would  require  testimony  to  remove,  is  incompetent  to  serve  as  a  jnror:  Col' 
ionr.  State,  81  Miss.  609;  WilUame  v.  Statet  32  Id.  398;  Ogle  v.  State,  33  Id. 
383;  Affiredv.  State,  37  Id.  296. 

OPDnoH  or  Wrhiss. — Opinions  of  witnesses  are  never  received  as  evidence 
where  all  the  facta  on  which  they  are  founded  can  be  ascertained  and  made 
intelligible  to  the  court  or  jury:  Ciark  v.  FiiJter,  19  Am.  Dec.  402,  and  note 
408;  JUmUder  v.  Tryon,  10  Id.  444;  JTcKee  v.  Neleon,  15  Id.  384;  Jeffermm 
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ins,  Co.  T.  Coihgal  22  Id.  667.  Wliere  a  witness  tefitificil  !«»  a  conversation, 
and  related  the  same  with  a  good  deal  of  minnteuess,  it  was  held  that  he 
could  not  testify  as  to  what  ha  understood  to  bo  uieant  by  the  language  used: 
Hibbard  y.  BtuaeU,  41  Id.  733. 

JuBOR  CoKTEHSiNO  ABOUT  Casb  wiU  constitute  good  cause  for  the  grant- 
ing of  a  new  trial.  Where  two  jurors  charged  with  the  consideration 
of  the  ease  conversed  with  persons  and  commented  upon  the  testimony  od- 
daoed,  and  discussed  the  merits  of  the  case,  it  was  held  good  grounds  for 
setting  aside  the  verdict  and  granting  a  new  trial:  Blalock  v.  PkUUpn,  38  Ga. 
216;  Sparh8  v.  WaJxly,  7  Weekly  Dig.  (1878),  80;  see  JTUion  v.  SotUliwick, 
85  Am.  Dec  255,  and  note  discussing  the  subject  of  misconduct  of  jurors  as 
ground  for  new  trial  at  length;  State  v.  WcUJoMf  21  Id.  717;  Dana  v.  JiofterfM^ 
lid.  87. 

Tiffp«AnHM»iu»P  or  Verdict  bt  Juror. — ^The  testimony  of  jurors  themselves 
is  not  admissible  to  impeach  their  verdict  upon  the  ground  of  misconduct: 
Cluggage  v.  8wmf  5  Am.  Dso.  400;  Foretter  v.  Otcord,  12  Id.  140,  and  note 
142;  Afthorp  v.  Backus,  1  Id.  26;  G7tcm  v.  SrnUh,  5  Hill,  560;  WiUiama  v. 


*  /  !  •    •'M^'^tQ^^'P^*  ^  ^*  ^*  ^^    But  a  juror  may  impeach  the  verdict,  where  a 
.* ;  y  •  )n4tilbd  ]^  bedn  oadQ  for  i|  new  trial,  to  show  that  there  was  such  misconduct 
^tfctfpluSt^^lfthf  j|ii^4uiVonldiriljate.tlveixerdiot:  Oraiuifordv,  '^  '    "'  *^ 
4117,  and  note*475;*-  •  *•- '   ';;-';*/.•  f    !!> 
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Champlin  v.  Dotson. 

[18  SVBBBS  AND  MABSBALL,  658.] 

Vmsvee  Who  d  Put  imto  Possbssion  cannot  afterwards  acquire  a  title  and 

set  it  up  in  opposition  to  the  vendor. 
VxNSBB  Who  Buys  in  Outstanding  lN0UifBBAN0B8»  or  procures  another 

party  to  do  so,  for  the  benefit  of  the  vendee,  will  not  be  permitted  to  set 

up  an  adverse  title  under  them  against  the  vendor. 
Vkndeb  Who  Purohasbs  Outstandino  Inoumbranceh  will  only  be  entitled 

to  be  credited  for  the  amount  which  he  expended  in  purchasing  the  in> 

cnmbrances.     If  he  should  claim  more  than  this,  a  court  of  equity  will 

interpose  to  prevent  a  recovery. 

Appeal  from  the  Natchez  southern  district  chancery  court. 
The  facts  are  stated  in  the  opinion. 

W,  S.  WUBoUy  for  the  appellant. 

H.  T.  EUeity  for  the  appellee. 

By  Court,  Sharkey,  J.  The  bill  was  filed  to  enjoin  defend- 
ant from  setting  up  a  defense  at  law,  in  a  suit  brought  against 
him  by  complainants;  and  from  the  decision  of  the  chancellor 
sustaining  a  demurrer  to  the  bill,  this  appeal  was  taken. 

The  defense  sought  to  be  enjoined  arises  out  of  a  special 
contract,  made  between  the  defendant  and  one  Flowers,  who 
had  indorsed  the  notes  sued  on  to  the  testator  of  the  plainti£fs. 
Flowers  sold  a  tract  of  land  to  the  defendant  fat  five  thousand 
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dollars,  and  procured  a  title  to  be  made  by  Harman,  in  whom 
the  legal  title  then  was,  under  which  defendant  took  possession, 
and  has  continued  to  hold  it.  Flowers,  at  the  time  he  sold  to 
defendant,  or  afterwards,  made  a  written  agreement  to  this 
effect:  '^That  if  the  land  should,  at  any  time,  be  seized  or  sold 
under  execution  on  judgments,  either  against  Harman  or  him- 
self, he  would  refund  to  defendant  any  money  he  might  have 
received  from  him  on  the  notes,  and  would  give  up  such  of  the 
notes  as  might  remain  unpaid.'^ 

Flowers  sold  the  land  to  defendant  in  1840,  and  it  was  after- 
wards levied  on  and  sold  by  the  sheriff  of  Claiborne  coimty  for 
one  hundred  and  twenty  dollars,  imder  an  execution  which 
issued  on  a  judgment  against  EEarman  for  four  hundred  and 
fi)rty-eight  dollars.  The  contract  of  Flowers  is  now  set  up  as  a 
defense  to  a  suit  on  three  of  the  notes.  If  the  defendant  had 
lost  the  land  by  the  sheriff's  sale,  this  contract  would  have 
afforded  him  protection  against  the  payment  of  the  purchase- 
money.  But  it  is  alleged  that  the  land  was  purchased  at  the 
sheriff's  sale  by  the  attorney  of  the  plaintiff  in  execution,  to 
whom  defendant  applied,  very  soon  after  the  sale,  to  be  substi- 
tuted in  his  stead  as  purchaser,  which  the  attorney  agreed  to, 
on  condition  that  the  whole  amount  of  the  judgment  should 
be  paid  off.  Defendant  acceded  to  this  proposition,  made  the 
payment,  and  directed  the  sheriff  to  make  a  deed  to  Harding, 
which  was  done,  and  Harding  afterwards  conveyed  to  defend- 
ant, without  either  having  given  or  received  any  consideration. 
The  bill  is  very  vague  on  this  branch  of  the  case;  had  it  been 
more,  specific  and  certain,  much  of  the.  difficulty  which  arises 
in  reference  to  the  conduct  of  the  defendant  might  have  been 
obviated.  If  defendant  was  substituted  as  purchaser  at  the 
sheriff's  sale,  he  must  have  been  present  at  the  sale,  and  the 
substitution  must  have  taken  place  before  the  sale  was  com- 
summated.  The  defendant  must  be  regarded  as  the  purchaser 
at  sheriff's  sale.  The  fact  may,  in  truth,  be  otherwise,  but  the 
allegations  in  the  bill  will  not  warrant  a  different  conclusion; 
then  what  is  his  condition? 

It  is  worthy  of  remark,  in  the  first  place,  that  the  defendant 
was  a  purchaser  from  Flowers,  with  notice  of  the  judgment  in- 
cumbrance. As  against  Harman,  he  had  no  other  protection 
than  such  as  was  afforded  by  the  covenants  in  the  deed,  but 
they  were  not  binding  on  Flowers,  and  this  contract  was  given 
as  a  cumulative  security.  It  was  taken  in  view  of  existing  in- 
cumbrances, and  was  intended  to  protect  the  defendant  against 
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loss.  In  agreeing  to  refund  if  the  land  should  be  sold,  we  can 
only  understand  the  party  as  providing  for  the  contingency  of 
a  loss  by  such  sale.  The  possibility  of  a  purchase  by  the  de- 
fendant at  such  sale,  or  an  extinguishment  of  incumbrances 
by  him,  was  a  contingency  that  was  overlooked,  and  not  pro- 
vided for  by  the  terms  of  the  contract.  The  contingency,  how- 
ever, has  happened,  and  the  question  is,  How  does  it  a£fect  the 
rights  of  the  parties?  The  defendant  is  the  vendee  of  Flowers. 
In  that  capacity,  his  defense  arises  under  a  special  contract. 
The  principle  is  well  settled  that  a  vendee  will  not  be  permit- 
ted to  buy  in  incumbrances,  and  set  up  an  adverse  tiUe  under 
them  against  his  vendor:  Holridge  v.  OiUespie,  2  Johns.  Ch. 
80;  Sugd.  Vend.  667;  Harper  v.  RenOy  Preem.  Ch.  823;  Har- 
deman  v.  CowaUj  10  Smed.  &  M.  486.  In  this  instance,  we  can 
regard  the  defendant  in  no  other  light  than  as  purchaser  of  the 
incumbrance.  He  did  not  bid,  it  is  true,  but  was  substituted 
to  the  bid,  and  at  his  request  the  conveyance  was  made  to 
Harding,  whose  name  must  have  been  introduced  into  the 
transaction  only  for  the  purpose  of  disguising  its  true  charac- 
ter. The  case  is  in  all  respects  like  that  of  Harper  v.  Beno^ 
above  cited.  The  case  of  Hardeman  v.  CouKin,  supra,  covers 
every  principle  involved  in  this  case.  Land  was  sold  by  Cowen 
to  Hardeman,  which  was  subject  to  judgments,  and  it  was 
afterwards  sold  under  execution.  It  was  purchased  by  a 
brother  of  Mrs.  Hardeman,  for  her  benefit  The  purchaser 
paid  with  his  own  money.  On  bill  by  Hardeman  to  rescind, 
and  a  cross-bill  for  a  specific  performance,  it  was  decided  that 
the  title  acquired  by  If  rs.  Hardeman  could  not  be  set  up  in 
opposition  to  the  vendor;  that  it  was  in  efiect  but  a  purchase 
of  an  outstanding  title,  which  only  entitled  the  vendee  to  the 
repayment  of  the  money  laid  out.  The  vendee  is  here,  as  in 
Hardeman  v.  Cowan,  endeavoring  to  set  up  an  incumbrance  of 
which  he  had  notice,  and  here,  as  in  that  case,  the  title  comes 
nominally  through  a  third  party;  the  consideration,  however, 
passed  from  the  defendant,  which  makes  the  case  even  stronger 
against  him  than  was  the  case  against  Hardeman. 

It  is  a  principle  of  equity  jurisprudence,  then,  that  a  vendee 
cannot  buy  the  land  under  an  outstanding  incumbrance,  and  set 
up  an  adverse  title;  he  can  only  claim  to  be  refunded  the 
amount  paid  by  him.  If  he  should  claim  more  than  this,  a 
court  of  equity  would  interpose  to  prevent  a  recovery.  The 
defendant,  however,  sets  up  a  special  contract,  and  claims  un- 
der it  a  right  to  resist  the  payment  of  the  purchase-money. 
That  he  should  not  be  permitted  to  claim  more  than  an  abate- 
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TDBai  equal  to  the  amount  paid  by  him,  is,  under  the  circmn- 
Btances,  most  obviously  true;  but  is  the  interposition  of  a  court 
of  chancery  necessary  to  restrain  him  ?  or  may  the  court  of 
law,  in  which  the  defense  is  made,  accomplish  the  same  thing  ? 
Tliis  question  is  one  of  considerable  difficulty.  The  respective 
claims  for  jurisdiction  are  very  nearly  balanced.  A  party  may 
be  enjoined  from  setting  up  a  defense  at  law,  on  the  same  prin- 
ciple that  will  prohibit  him  from  setting  up  an  unconscientious 
demand,  if  the  court  of  law  cannot  exclude  the  defense,  or 
give  it  a  proper  limit  The  condition  of  the  contract  has  been 
forfeited,  the  land  was  sold  under  execution,  and  by  the  terms 
of  the  contract,  the  notes  should  be  given  up.  The  intention 
of  the  parties  may  be  very  questionable;  it  seems  to  have  been 
intended  as  a  mere  contract  of  indemnity,  yet  it  is  more  in 
terms,  and  courts  of  law  cannot  generally  so  enlarge  the  con- 
tract by  construction  which  is  not  expressed.  Courts  of  equity, 
too,  must  be  governed  by  the  real  contract;  but  it  is  said  they 
may  examine  it  not  merely  as  a  court  of  law  does,  to  ascertain 
what  the  parties  have  in  terms  expressed  to  be  the  contract, 
but  what  is  in  truth  the  real  intention  of  the  parties,  and  carry 
that  out  But  in  so  doing,  they  must  look  carefully  at  what 
the  parties  have  expressed,  because,  in  general,  they  must  be 
taken  to  have  expressed  what  they  meant:  LiddeU  v.  SimSj  9 
Smed.  &  M.  596. 

But  though  it  be  true  that  a  court  of  chancery  cannot  depart 
from  the  terms  of  a  contract  so  as  to  vary  it,  yet  it  may  go 
further  than  a  court  of  law  in  mitigating  the  consequences  of  a 
breach  of  contract,  and  it  may  reach  and  condemn  the  means 
by  which  one  party  has  obtained  the  advantage  of  another. 
On  the  contract  of  vendor  and  vendee,  it  raises  a  confidential 
relation,  and  imposes  corresponding  duties  which  will  be  en- 
forced against  an  advantage  at  law.  It  will  not  allow  the 
vendee  to  avail  himself  of  his  legal  title  acquired  under  an  out- 
standing incumbrance,  although  be  might  do  so  in  a  court  of 
law,  where  legal  titles  only  are  recognized.  On  a  bill  by  the 
defendant  to  rescind  this  contract,  a  court  of  chancery  would 
assuredly  refuse  its  aid.  It  ought  not,  therefore,  to  allow  the 
same  thing  to  be  virtually  accomplished  in  a  court  of  law. 
After  the  contract  was  made,  the  defendant  seems  to  have 
shaped  his  conduct  so  as  to  bring  the  case  within  the  latter  by 
disregarding  the  rights  of  the  vendor.  The  remedy  in  chancery, 
moreover,  recommends  itself  by  being  more  certain,  and  more 
ample  and  complete.  For  these  reasons,  we  think  it  is  the 
proper  tribunal  to  take  cognizance  of  the  question.    If  the  de- 
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fendanty  by  answer,  can  place  the  case  in  a  different  aspect, 
he  may  make  his  defense  available.  The  decree  must  be  re- 
versed, the  injunction  reinstated,  and  the  case  remanded. 


Bmmro  Advxbsx  Tiilsb  akd  hxctntSRAJXcn, — ^A  yendee  oannot  aoquin 
an  adTerse  title  and  aet  it  np  against  the  yendor:  OromweU  ▼•  Oq/l,  47  Miaa* 
44;  Wade  v,  Thompmn,  fS&  Id.  867.  A  vendee  cannot  bay  np  an  abandoned 
oontraot  between  hia  Tendor  and  a  third  penon,  for  the  purpose  of  defeating 
his  ▼endor's  title:  Wood  v.  Perry,  1  Barb.  114.  The  yendee  and  the  vendor 
are  estopped  from  baying  in  a  tiUe  adverse  to  the  other,  nnless  it  is  for  the 
purpose  of  mntoal  protection:  Aakm  v.  RMnaon,  49  Miss.  353.  If  the  ven- 
dee buy  in  an  ontstanding  title  or  inoombrance,  he  shall  be  considered  as 
doing  so  for  the  protection  of  the  vendor's  title,  and  will  only  be  credited  on 
the  pnrchase  money  for  what  he  has  advanced,  and  can  recover  of  the  vendor 
the  amount  so  expended:  KkkpcOrkk  v.  MWer,  60  Id.  521;  Dyer  v.  Brittm^ 
53  Id.  270.  The  vendee's  extingnishment  of  an  inonmbrance  innres  to  the 
benefit  of  the  vendor,  and  the  vendee  is  entitled  to  a  proportionate  abatement 
of  the  porchase-prioe:  Meadow  v.  ffcpkkUt  33  Am.  Deo.  140;  Fowier  v.  Oira- 
fSM^  20  Id.  153;  OraoRO  v.  JTmhon,  31  Id.  605;  LaHhSm  v.  Baakqf  Meaigomr' 
ery,  83  Id.  824. 


State  v.  Gommeboial  Bank  of  Manohesteb. 

[IS  SMBDIS  AKD  MAKSWAIil^  800.] 

Prxtatb  GoBPOBATioii  Cbxatsd  bt  Lboislatubs  mat  Loss  m  nuH- 
GHisn  by  a  misuser  or  non-user  of  them,  and  they  may  be  resumed  by 
the  government  under  a  judicial  judgment  upon  a  quo  toorrtnito  to  asoer* 
tain  and  enforce  the  forfeiture. 

Baitk  mat  Makb  Gbnebal  AaBSQJXUMXCT  of  its  property  and  effBcts,  and 
such  assignments,  if  in  other  respects  hxt,  will  be  sustained. 

Tempobabt  Suspbnsion  ov  Opbbatigkb,  or  the  simple  act  of  assignment  of 
a  corporation,  is  not  a  misnser  of  its  chartered  privileges.  Neither  will 
oonstitute  a  non-user,  because  both  are  within  the  ezerciBe  of  a  corporate 
franchise.  Either  might  place  the  bank  in  a  situation  which  would  end 
in  a  non-user  for  the  want  of  means  with  which  to  oaxry  on  its  operations. 

CknrnNUED  Sxtsfinbign  or  Pbikgipai:.  Oobpobatb  Fbanghi8B8,  and  a  failure 
to  perform  the  implied  conditions  upon  which  the  charter  was  granted, 
amount  to  a  non-user,  which  would  be  good  cause  of  f orf eiture. 

Appeal  fix)m  the  Yaxoo  county  circuit  court  The  fSeu)ts  aT» 
stated  in  the  opinion. 

R.  8.  HoU  and  £.  C.  TFtZUfwon,  £ar  the  appellant. 

W.  JR.  MUeSj  Oeorge  8,  Yergevj  and  Battaile^  for  the  appellee. 

By  Courti  Clayton,  J.  This  was  an  information  in  the  nature 
of  a  qw>  warranto  against  the  bank  for  a  violation  of  its  charter. 
The  bank  pleaded  its  charter.  Three  replications  were  then 
filed,  setting  out  the  alleged  acts  of  violation.    The  first  aver* 
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that  the  bank  had  assigned  to  trustees  "  all  of  its  property  of 
every  kind  and  description,  in  trust,  to  sell  the  property  and 
collect  the  debts,  and  pay  all  the  liabilities  of  the  bank,  and 
then  to  divide  and  pay  oter  the  surplus  to  the  stockholders, 
in  proportion  to  their  shares."    The  second  avers  "  that  on 

the day  of  October,  1845,  the  bank,  with  the  intention  of 

never  again  discounting  notes,  issuing  bills  for  circulation,  or 
otherwise  carrying  on  banking  operations,  assigned  to  certain 
persons,  as  trustees,  to  liquidate  and  wind  up  its  affairs  and 
DUflinesB,  all  its  property  of  every  kind  and  description,  in 
trust,"  etc.  The  third  fivers  "  that  the  bank,  fraudulently  and 
with  intent  to  violate  the  law,  assigned  all  its  bills  receivable," 
etc. 

To  these  several  replications,  the  following  rejoinders  were 
filed,  first:  ''That  it  is  stipulated  in  said  assignment  that  the 
trustees  therein  may,  whenever  it  is  necessary,  use  the  name 
of  said  bank  in  bringing  or  defending  suits,  or  any  other  acts 
necessary  to  be  done  in  its  name;  and  that  in  and  by  said 
assignment,  choses  in  action  to  the  value  of  half  a  million  of 
dollars  were  assigned;  that  said  bank  was  and  is  not  insolvent, 
bat  was  then  paying,  and  continues  to  pay,  specie  on  all  its 
demands;  that  nearly  all  its  debts  were  paid  before  the  filing 
of  the  information;  and  that  it  has  since  continued  to  elect  its 
officers  and  perform  other  corporate  acts."  The  second  re« 
joinder  is  in  substance  the  same. 

The  third  avers,  ^Hhat  it  did  not  make  said  assignment 
fraudulently  and  with  the  intent  to  violate  the  law,  but  that, 
at  the  time  of  the  making  thereof,  a  quo  warranto  was  pending 
against  it,  and  the  same  was  made  for  the  benefit  of  its  credi- 
tors and  stockholders,  and  to  prevent  the  extinguishment  of 
lis  assets,  in  case  judgment  had  been  rendered  against  it;  but 
that  said  judgment  was  finally  rendered  in  its  favor." 

To  this  rejoinder,  there  was  a  general  demurrer,  on  which 
judgment  was  given  for  the  bank,  and  the  case  thence  comes 
to  this  court. 

The  demurrer  admits  that  the  bank  is  not  insolvent;  that  it 
has  paid,  and  continued  to  pay,  specie  on  all  its  debts;  that  it 
elects  its  officers,  and  performs  other  corporate  acts;  and  that 
the  assignment  was  not  made  fraudulently,  or  with  intent  to 
violate  the  law,  but  to  preserve  its  assets  from  extinguishment. 
The  single  question  for  decision,  therefore,  is  whether  an  as- 
signment made  for  these  purposes,  and  going  to  this  extent, 
amounts  in  itdelf  to  just  cause  of  forfeiture. 

It  is  very  properly  conceded,  by  the  argument  on  the  part  of 
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the  state,  that  the  assignment  is  not,  of  itself,  either  a  dissolu- 
tion of  the  corporation,  or  a  surrender  of  its  franchises.  The 
authorities  very  clearly  sustain  these  positions:  Boiian  Ola»$ 
Manufactory  v.  Langdon  et  ol.,  24  ndc.  68  [85  Am.  Dec  292] ; 
State  of  Maryland  v.  Bank  of  Maryland,  6  Qill  &  J.  280  [26 
Am.  Dec.  561];  Angell  &  Ames  on  Corp.  656.  But  it  is  con- 
tended that  the  act  may  be  cause  of  forfeiture  and  of  seizure 
of  the  franchises  of  the  bank. 

''A  private  corporation,  created  by  the  legislature,  may  io^ 
its  franchises  by  a  misuser  or  non-user  of  them;  and  they  may 
be  resumed  by  the  government  under  a  judicial  judgment  upon 
a  quo  warranto  to  ascertain  and  enforce  the  forfeiture:^'  Terreii 
V.  Taylor  J  9  Cranch,  51;  Cor^,  Bank  of  Rodney  y.  State,  4  Smed. 
&  M.  492;  People  v.  Bank  of  Hudeony  6  Cow.  218.  This  is  the 
common  law  of  the  land,  and  is  a  tacit  condition  annexed  to 
the  creation  of  every  such  corporation.  Is  the  assignment  in 
this  case  either  such  a  misuser  or  non-user  of  the  corporate 
franchise  as  amounts  to  cause  of  forfeiture? 

It  is  the  settled  doctrine  of  this  court  that  a  bank  may  make 
a  general  assignment  of  its  property  and  effects,  and  such  as- 
signment, if  in  other  respects  fair,  will  be  sustained.  It  has 
been  argued  that  as  such  assignment  is  legal,  it  cannot  have 
the  effect  to  cause  a  forfeiture  of  charter.  To  some  extent  this 
is  true,  but  not  to  the  extent  to  which  it  is  pushed  in  argu- 
ment. It  is  certainly  not  such  a  misuser  of  its  franchises,  as 
in  and  of  itself  will  amount  to  cause  of  forfeiture.  But  then  it 
may  place  it  out  of  the  power  of  the  bank  to  comply  with  the 
terms,  and  frilfill  the  purposes  and  perform  the  conditions  upon 
which  its  charter  was  granted,  and  thus  prove  a  ground  of  for- 
feiture for  non-user.  Every  suspension  of  the  use  of  its  fran* 
chises  for  a  limited  time  does  not  amount  to  a  breach  of 
condition  and  consequent  ground  of  forfeiture. 

A  reasonable  allowance  must  be  made  for  peculiar  circum- 
stances and  exigencies.  A  substantial  compliance  is  all  that 
is  required.  The  fluctuations  Of  commerce  may  sometimes 
make  it  incumbent  on  a  bank  to  curtail  its  discounts,  or  entirely 
to  suspend  them,  in  order  to  preserve  its  integrity.  The  less  is 
thus  sacrificed  to  the  greater.  The  furnishing  of  a  sound  and 
convertible  medium  of  currency  is  the  primary  object  in  the 
incorporation  of  banks;  the  accommodation  of  those  who  deal 
with  them,  and  the  benefit  of  the  stockholders,  are  the  second- 
ary objects.  It  is  essential  to  their  preservation  and  safety 
that  they  should  cease  to  issue  a  circulation  when  they  have 
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oat  the  means  to  redeem  it  It  is  right  for  them  to  withhold 
fior  a  time,  mitil  they  can  gather  strength  for  subsequent  opera- 
tions. Hence,  expansions  and  contractions  are  inseparably 
interwoven  with  the  banking  system.  It  has  its  seed-time  and 
its  harvest.  A  reasonable  discretion  must,  therefore,  of  neces- 
sity, be  allowed  to  a  corporation  in  the  exercise  of  these  pow- 
ers, on  which  its  very  existence  depends.  It  is  by  no  means 
easy  to  draw  a  line  which  would  define  the  boundary  between 
legitimate  acts  of  prudence,  and  those  which  would  be  an  abuse 
of  its  franchises.  Each  case  must  rest  somewhat  on  its  own 
circumstances:  Commercial  Bank  of  Natchez  v.  State,  6  Smed. 
A  M.  623. 

In  this  case  the  question  arising  upon  the  demurrer  is, 
whether  the  assignment  of  itself  is  cause  of  judgment  of  for- 
feiture. It  was  made  for  the  purpose  of  collecting  its  debts, 
paying  its  own  liabilities,  and  then  paying  the  surplus  to  the 
stockholders.  The  organization  of  the  bank  was  still  kept  up 
by  the  election  of  its  officers.  It  was  made  to  prevent  the  ex- 
tinction of  its  assets,  in  the  event  of  a  judgment  against  it,  in 
the  qiLo  warranto  then  pending.  The  suspension  of  its  banking 
powers  during  the  pendency  of  the  proceeding  could  have  no 
effect  against  it,  because  the  Briscoe  act  required  such  suspen- 
sion. Its  debts  T^ere  all  paid,  except  a  trifling  amount.  After 
the  termination  of  the  quo  warranto^  as  there  were  no  creditors, 
the  trustees,  under  the  assignment  with  the  assent  of  the  stock- 
holders, might  have  made  a  reassignment  of  the  assets,  and 
the  bank  would  then  have  been  restored  to  its  former  condition, 
and  might  have  resumed  operations.  This,  however,  does  not 
appear  to  have  been  done. 

\Ve  have  already  stated  that  the  simple  act  of  assignment 
was  not  a  misuser  of  its  chartered  privileges.  It  could  not  be 
a  non-user,  because  it  was  an  exercise  of  a  corporate  franchise. 
It  might,  however,  place  the  bank  in  a  situation  which  would 
end  in  a  non-user,  for  the  want  of  means  with  which  to  carry 
on  its  operations.     But  it  has  not  in  itself  that  effect. 

The  pleadings  present  the  naked  question  whether  the  mere 
assignment  is  cause  of  forfeiture.  We  think  it  is  not,  because, 
although  of  necessity  it  produces  a  temporary  suspension  of 
some  of  the  corjwrate  powers,  it  leaves  others  still  in  active 
operation.  The  exercise  of  the  latter  may  place  the  bank  in  a 
situation  to  resume  the  former,  at  a  subsequent  period.  A  con- 
tinued suspension  of  the  principal  corporate  franchises,  and 
a  failure  to  perform  the  implied  conditions  upon  which  the 
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charter  was  granted,  amount  to  a  non-user  which  would  be 
cause  of  forfeiture.  Looking,  however,  to  the  case  as  now  pre- 
sented upon  the  record,  we  cannot  see  any  act  or  omission 
upon  the  bank  which  would  warrant  a  judgment  of  seizure 
against  it. 
The  judgment  of  the  court  below  is  affirmed. 

How  Oobfobahon  may  bs  Dobolykd. — A  banking  ooiporation,  when 
ordered  by  its  board  of  directors,  has  the  power  to  voluntarily  dissolye  itself 
and  close  its  business,  and  to  diBtribate  a  portion  of  its  capital  and  earnings 
among  the  stockholders:  People  v.  Olmsteady  45  Barb.  644.  In  the  case  of 
JRoeaman  v.  McFarland,  9  Ohio  St  369,  it  was  held  that  no  bank  shonld  take 
possession  of  the  assets  in  insolvency,  and  that  all  assignments  which  were  in 
ooniiict  with  the  oomnussioners  shonld  be  void.  In  the  case  of  8lee  v.  Btoom^ 
10  Am.  Dec  273,  the  court  held  that  a  corporation  could  be  dissolved  by  a 
surrender  of  its  corporate  rights.  And  if  a  corporation  suffer  acts  to  be  done 
which  destroy  the  end  and  object  for  which  it  is  instituted,  it  is  equivalent 
to  a  surrender  of  its  rights.  In  the  case  of  the  State  v.  Seal  BeUUe  Bank,  41 
Id.  109,  it  was  held  that  the  charter  of  a  corporation  would  be  forfeited  if 
the  trust  upon  which  it  was  granted  should  be  broken  and  the  corporation  be 
perverted.     See  also  note  to  same  case. 

Mkrb  Non-uskb  will  hot  DiaaoLVB  Oorfo&ation. — Mere  non-user  of 
the  corporate  powers  wiU  not  constitute  sufficient  ground  for  the  forfeiture 
or  dissolution  of  the  corporation:  RolUna  v.  Clayt  33  Me.  132;  SUt  v.  Bloom^ 
10  Am.  Dec  273;  AUomey-Oeneral  v.  Bank  qf  Niagaira,  Hopk.  Ch.  354;  /?tM* 
eeU  V.  McCkUan,  14  Pick.  63.  The  mere  non-user  by  a^corporation  is  not  a 
surrender,  and  the  court  cannot  presume  a  surrender  from  non-user  or  a  fail- 
ure to  ezerciie  its  privileges,  unless  the  charter  contains  some  express  provision 
to  justify  such  inference:  State  v.  Real  Betate  Bank,  41  Am.  Dec  109,  and 
note  referring  to  other  cases  appearing  in  this  series.  It  has  also  been  held 
that  mere  insolvency  of  a  corporation  is  not  sufficient  to  annul  its  charter: 
StaU  Bank  v.  State,  12  Id.  234;  Jofm  v.  Farmers'  etc  Bank,  20  Id.  119;  StaU 
▼.  Bailey,  16  Ind.  46;  Hojft  v.  Sheldon,  3  Bosw.  267. 

Willful  Non-uskr,  Effect  of. — In  the  case  of  Terrett  v.  Taylor,  9 
Granch,  43,  it  was  held  that  a  corporation  may,  by  willful  non-user  or  misuser, 
forfeit  its  franchises,  which  may  be  seized  by  the  state  on  a  judgment  upon 
information  filed  and  prosecuted  by  the  state:  Paeehall  v.  WkUaet,  11  Ala. 
472;  WaeidngUm  ds  C.  Road  v.  StaU,  19  Md.  239;  CommtmioeaUk  v.  Union 
Fhre  and  Marine  Ins.  Co.,  4  Am.  Dec.  50;  Afumma  v.  Potomac  Co.,  8  Pet.  281; 
Briggs  v.  Penniman,  18  Am.  Dec  454;  State  v.  Real  MdakBank,  41  Id.  109, 
note,  referring  to  other  cases  appearing  in  this 
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[14  BXSDaS  AND  Mabshall,  UL] 

Bbqitest  Madk  bt  Tbstatob  bequeathing  all  his  personal  estate  equally  to 
his  wife  and  three  children  to  be  held  equally  so  long  as  his  wife  should 
continue  his  vridow,  but  in  the  event  of  her  marrying,  her  interest  should 
go  to  the  children,  is  not  u  bequest  in  restraint  of  marriage,  but  is  strictly 
a  limitation  of  the  estate  of  tiie  wife 


Nov.  1850.]     Pbikglb  t;.  Dunklet  and  Wife.  Ill 

The  facts  are  stated  in  the  opinion. 

Oearge  Wood^  and  D.  C.  Olennj  attomey^eneralj  for  the  ap* 
pellant. 

John  M.  Duffiddj  for  the  appellee. 

By  Court,  Sharkey,  C.  J.  Dunkley  and  wife  petitioned  the 
probate  court  for  a  distributive  share  of  the  estate  of  James  G. 
Pringle,  and  obtained  a  decree  in  their  favor,  from  which  this 
appeal  was  prayed.  The  question  to  be  determined  depends 
on  the  last  will  and  testament  of  James  6.  Pringle.  The 
testator  divided  his  estate,  consisting  of  personal  property, 
equally  between  his  wife,  Elizabeth,  and  his  three  children,  to 
be  held  equally  ''so' long  as  the  said  Elizabeth  shall  continue 
my  widow,  but  upon  the  event  of  her  marrying,  then  her  in- 
terest to  go  to  my  heirs,  above  named,  in  equal  portions." 
The  widow  remained  in  possession  of  the  estate  for  several 
years,  without  having  renounced  the  provision  in  the  will  in 
her  favor.  She  afterwards  married  Dunkley,  and  then  applied 
for  her  distributive  share. 

It  is  contended  that  this  was  a  bequest  in  restraint  of  mar- 
riage, or  in  terrorem,  and  is  therefor^  upon  a  void  condition, 
and  on  this  ground,  probably,  the  court  made  its  decree  in 
fiEkvor  of  the  widow.  The  doctrine  invoked  does  not  apply  in 
this  case,  for  even  if  this  were  a  bequest  on  condition,  the  be- 
quest over,  after  the.  marriage,  would  take  the  case  out  of  the 
rule  that  a  condition  in  terrorem  is  void.  This  is  stricUy  a 
limitation,  a  gift  to  the  wife  during  her  widowhood,  and  such 
limitations  have  been  uniformly  sustained  as  valid.  The  right 
of  the  widow  ceased  at  her  marriage,  and  the  children  of  the 
testator  took  the  whole  property  from  that  time:  Richards  v. 
Baler,  2  Atk.  821;  Sheffield  v.  Orrery,  3  Id.  282;  1  Roper  on 
Legacies,  526,  527,  55&-558;  1  Jarm.  on  Wills,  731.  The 
widow  cannot  complain  of  the  hardship  of  this  disposition. 
By  our  statute,  she  could  have  renounced  the  provision  in  her 
favor  within  six  months.  During  that  time  she  had  her  elec- 
tion either  to  take  what  was  given  by  the  will,  or  to  renounce 
it  and  take  her  distributive  share  under  the  law.  She  acqui- 
esced in  the  will,  and  must  abide  by  the  consequences. 

Judgment  reversed,  and  cause  remanded. 


Bbquiests  nr  Rbstraiat  of  Marktagb. — A  limitation  over  in  a  devise  of 
an  estate  in  fee  by  a  hnsband  to  hie  wife  in  case  "ahe  shonld  ever  marry 
•gain,"  is  not  illegal  and  void  as  being  in  restraint  of  marriage:  Snider  v. 
Nfjumoin,  24  Ga.  139.    The  same  doctrine  was  held  in  the  cases  of  Labarre  t. 
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ffapkbUf  10  La.  Ann.  466;  Walsh  v.  Matthews,  11  Ma  131;  Dumeg  ▼.  Seho^- 
/Ur,  24  Id.  170;  Dumey  ▼.  Sasse,  Id.  177;  Chugh  ▼.  Manning,  26  Md.  847; 
LUtk  ▼.  BMwelif  21  Tez.  697;  Hughes  v.  ^oye2,  2  Sneed,  512;  HoMoktns  and 
Wife  V.  Sheggs,  Adm'r,  10  Humph.  31;  Pijfmpton  v.  Plympton,  6  Allen,  178; 
C<mt7iiontoeaAA  ▼.  Stat^er,  51  Am.  Dec.  489,  and  note;  Coppage  v.  ^^eamfuierV 
AJn,  88  Id.  156,  to  whioh  is  appended  a  rather  oopiooa  note  preeenting  eer- 
eral  adjudicated  caeee  which  tend  to  rapport  the  rule  laid  down  in  the  p*%»  • 
dpal 


White  v.  Tbottbr. 

[14  Skidbs  akd  Habbball,  SOl] 

JuDOifsrTS  OF  818TEB  Statb  mat  bb  Impbaohed  fob  Fraus^  and  all  pro* 
oeedingt  under  such  judgment  will  be  subject  to  the  same  rule  when  a 
claim  to  apedfio  property  is  made  through  such  a  medium. 

CoBTRAOT  18  Dbbmkd  Fraupulbmt  which  gives  one  creditor  preference  over 
others,  if  the  party  to  be  benefited  by  the  contract  knew  of  the  insolvency 
of  the  obligor,  lliis  knowledge  must  be  shown  by  the  party  who  attacks 
the  contract. 

JuDOMBNTS  Emtbbbd  Solblt  FOB  OiviNO  pRBFBBSNCB  to  ooe  Creditor  oif«r 
another,  stand  on  the  same  ground  as  contracts  of  like  chsracter. 

Sale  Whioh  Appbabs  Doubtful  ob  Susfzoious  cannot  be  set  aside  as  fraod- 
ulent  in  fact,  until  such  fi^^t  be  established. 

Fraud  mat  bb  Pbovbd  bt  Dibbot  ob  dBCUMffrANTZAL  or  Prbwmfkvb 
EviDBMCB,  but  the  proof  must  in  all  cases  be  satisfactory. 

Whbbeveb  Gontidbncb  is  Reposbd,  and  one  party  has  it  in  his  power,  in 
a  secret  manner,  for  his  own  advantage,  to. sacrifice  those  interests 
which  he  is  bound  to  protect,  he  will  not  be  permitted  to  hold  any  such 
advantage. 

Pubohasbr  at  Sheriff's  Sale,  who  stands  in  the  relation  of  attorney  in  fact 
to  both  debtor  and  creditor,  is  estopped  from  purchasing,  for  his  own 
benefit,  the  property  offered  at  such  sale,  on  the  principle  tiiatsnch  pur* 
chase  is  against  public  policy. 

MoBTQAOEB  OF  Pboperty  DISPOSED  OF  AT  SHERIFF'S  Salb  has  the  right  to 
have  such  sale  set  aside,  when  it  is  void  as  to  both  debtor  and  creditor. 

Bulb  in  Cases  at  Law,  that  Party  must  Lose  All  Advantaoes  Gained 
BT  Fraud,  as  well  as  the  money  which  may  have  been  paid  by  him,  does 
not  apply  in  equity,  when  the  party  asking  to  set  aside  a  purchase  has 
been  benefited  by  the  discharge  of  incumbrances  or  the  payment  of  debts. 

Bill  to  enforce  a  mortgage  lien.  The  facts  are  stated  in  the 
opinion. 

WaUan  and  Crafty  for  the  appellant 

Barton  and  SteamSj  and  F,  Andersonj  for  the  appellees. 

By  Court,  Bharesy,  C.  J.  This  appellant  filed  her  bill  in 
the  vice-chancery  court  to  enforce  her  mortgage  lien  on  certain 
slaves  in  the  hands  of  the  defendant  Silas  F.  Trotter.    From  a 
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naj  complicated  ctfse  we  shall  extract  such  facts  ae  seem  to 
be  necessaiy  to  a  conrect  understanding  of  oar  condnsion. 

It  seems  that  the  defendant  Joseph  Trotter,  a  resident  of 
Tennessee,  was  indebted  to  the  complainant,  a  resident  of  Vir- 
ginia,  in  about  the  sum  of  twenty-seven  thousand  dollars,  on 
a  debt  that  had  been  contracted  with  complainant's  husband 
in  his  life-time.  Trotter  was  also  largely  indebted  to  other 
persons.  He  held  a  plantation,  containing  one  thousand  seven 
hundred  and  sixty  acres  of  land,  in  the  parish  of  Caddo,  Lou- 
isiana, on  which  he  had  near  sixty  slaves.  On  the  fifth  of 
May,  1841,  he  duly  mortgaged  this  property,  to  secure  the 
following  debts,  then  existing,  to  wit:  The  sum  of  ten  thousand 
dollars  to  the  heirs  of  O.  W.  Mayers,  of  Alabama;  the  sum  of 
twenty-two  thousand  dollars  to  F.  W.  &  T.  Boyd,  of  Virginia; 
and  also  ten  thousand  dollars  to  Kuhman,  Abemethy,  ft 
Banna,  of  New  Orleans.  On  the  twenty-second  day  of  Hay, 
1841,  he  mortgaged  the  same  properly  to  complainant,  to 
secure  her  debt.  It  seems  that  he  had  also  made  a  prior 
mortgage  in  favor  of  Miles  8.  WatUns. 

The  bill  alleges  that  the  debts  in  the  first  mortgage  men- 
tioned were  nearly  paid  off"  by  the  latter  part  of  the  year  1846, 
and  it  seems  to  be  established  that  the  balance  then  due  Wat^ 
kins  was  three  thousand  and  fifty-eight  dollars,  and  to  Boyd 
four  thousand  dollars.  Watkins  had  procured  an  order  of 
seizure  under  his  mortgage  in  June,  1845,  but  no  sale  seems 
to  have  taken  place  under  it.  On  the  twenty-ninth  day  of 
November,  1845,  Trotter  confessed  a  judgment  in  favor  of 
Mayers  for  the  amount  of  her  debt,  eleven  thousand  dollars, 
with  interest,  in  which  judgment  it  was  ordered  that  the  mort- 
gage be  recognized  and  enforced.  On  the  first  day  of  Decem- 
ber, 1846,  a  writ  of  fieri  facias  issued  on  this  judgment,  which 
commanded  the  sheriff  of  Caddo  parish  to  make  the  money 
out  of  the  property  mentioned  in  a  description  annexed,  being 
the  mortgaged  property,  or  of  the  personal  estate  of  Trotter. 
On  the  second  of  December,  being  the  day  after  the  execution 
issued,  the  sheriff  seized  the  property.  On  the  third  of  De- 
cember, the  sheriff  served  a  notice  on  Trotter,  as  required  by 
the  law  of  Louisiana,  that  in  three  days  he  should  advertise 
the  property  for  sale,  and  Trotter  having  waived  the  three 
days'  notice,  the  sheriff  proceeded  to  advertise.  His  adver- 
tisement bears  date  the  second  of  December.  Silas  F.  Trotter, 
as  the  agent  of  his  £Either,  required  that  the  property  should 
be  appraised,  which  was  accordingly  done,  and  the  valuation 
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amounted  to  twenty-eix  thousand  nine  hundred  and  eighty* 
four  dollars.  The  law  required  that  the  sheriff  should  give 
thirty  days'  notice,  and  the  sale  was  made  on  the  third  of 
January,  1846,  at  which  Silas  F.  Trotter  became  the  purchaser 
at  eighteen  thousand  dollars,  which  was  a  little  oyer  two  thirds 
of  the  valuation,  property  so  offered  being  bound  to  bring  two 
thirds  of  its  appraised  value.  Previous  to  the  sale,  Silas  F. 
Trotter,  as  the  agent  of  the  defendant  in  execution,  directed 
the  sheriff  in  writing  to  sell  all  the  property  levied  on  in 
^'  block,"  as  it  is  called,  that  is,  in  one  parcel,  and  in  that  way 
it  was  sold.  Trotter,  the  purchaser,  paid  no  money,  but  re- 
served enough  ip  his  hands  to  discharge  the  incumbrances  of 
Boyd  (four  thousand  dollars)  and  Watkins  (three  thousand 
and  fifty-eight  dollars),  and  being  the  agent  also  of  Mrs. 
Mayers,  he  receipted  on  the  execution  in  her  favor  for  the 
balance  of  his  bid,  to  wit,  ten  thousand  nine  hundred  and 
forty-two  dollars,  and  took  a  conveyance  from  the  sheriff. 

ThiB  is  a  general  outline  of  the  history  of  the  case  in  Louisi- 
ana. Silas  F.  Trotter  afterwards  removed  the  negroes,  or  part 
of  them,  to  this  state,  as  to  which  this  bill  was  filed,  to  subject 
them  to  complainant's  mortgage,  on  the  ground  that  the  pur- 
chase by  Trotter  was  fraudulent  and  void,  and  conferred  no 
title.  The  circumstance  that  Trotter  derived  title  under  an 
execution  sale  in  Louisiana,  makes  no  difference  if  he  was  a 
fraudulent  purchaser,  for  even  the  judgments  of  a  sister  state 
may  be  Impeached  for  fraud,  and  all  proceedings  under  judg- 
ment must  be  subject  to  the  same  rule,  when  a  claim  to  spe- 
cific property  is  made  through  such  a  medium.  Now,  we  are 
to  inquire  whether  the  purchase  was  made  in  fraud,  either 
actual  or  constructive. 

First,  in  regard  to  the  evidences  of  fraud  in  frust,  which,  if 
it  exist,  may  affect  the  rights  of  the  parties  to  it  in  a  manner 
different  from  the  effect  of  a  mere  constructive  fraud.  Here, 
we  must  examine  the  particular  circumstances  which  have 
been  relied  on  as  evidence  of  such  fraud.  It  is  charged 
in  the  bill  that  Joseph  Trotter  conceived  the  scheme  of 
fraud  early  in  1845,  and  procured  the  co-operation  of  other 
creditors,  and  of  his  son  Silas  F.,  also.  A  proposition  to  com- 
promise with  complainant,  by  giving  certain  property,  is 
relied  on  as  entitled  to  much  weight,  inasmuch  as  by  it  com- 
plainant was  induced  to  believe  her  claim  would  be  settled 
in  1846,  and  misled  or  thrown  off  her  guard  as  respected  the 
necessity  of  pressing  her  claim.  This  proposition  was  made 
in  a  written  oommunication  to  Pearsall,  a  joint  debtor  with 
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Trotter,  in  order  that  it  might  be  laid  before  Mrs.  Whitest 
ageat,  which  was  done.  Bnt  it  was  not  accepted,  nor  was 
any  definite  answer  given.  White's  reply  was  that  he  would 
see  Pearsall  again  on  the  subject,  or  write  to  him.  This  was 
in  October,  1845.  On  the  twenty-eighth  of  January,  1846, 
Thomas  W.  White,  the  agent  of  Mrs.  White,  the  oomplainant* 
wrote  to  Joseph  Trotter,  fix>m  Huntsville,  informing  him 
(Trotter)  that  he  was  then  at  leisure,  and  would  be  pleased 
if  a  time  of  meeting,  either  iu  New  Orleans  or  on  Bed  river, 
could  be  appointed  ^'  for  the  purpose  of  making  a  settlement, 
and  carrying  out  something  of  the  views  proposed  by  you  to 
me,  through  our  Mend  Mr.  Pearsall,  last  fEdl."  Then  it 
Beems  a  reply  to  the  proposition  for  compromise  was  delayed 
several  months,  and  when  it  was  made,  it  was  not  an  ac- 
ceptance of  the  terms,  but  only  for  a  settlement  in  which 
might  be  carried  out  ^'something  of  the  views  proposed." 
Trotter  was  not  bound  to  wait  an  indefinite  period  for  an 
answer  to  his  proposition.  White,  the  agent,  was  at  fault  for 
his  delay.  The  judgment  was  not  confessed  for  more  than 
a  month  after  the  proposition  for  a  compromise;  and,  more- 
over, moet  of  the  property  ofibred  to  White  by  the  proposition 
lay  in  Tennessee,  and  was  not  subject  to  the  judgment  The 
drcumstance  of  this  proposition  having  been  made,  is  enti« 
tied  to  but  little  weight  in  establishing  fraud.  It  was  not  of 
itself  calculated  to  mislead,  and  could  not  have  done  so  if 
ordinary  diligence  had  been  used  by  White,  the  agent 

In  fhe  next  place,  we  come  to  consider  the  confession  of 
judgment  by  Trotter  in  favor  of  P.  D.  Mayers  as  tutrix  or 
guardian.  This  circumstance  is  not  entirely  free  from  grounds 
of  suspicion,  it  is  true,  but  stiU  of  itself  was  not  fraudulent  as 
to  complainant;  it  did  not  postpone  her  lien,  nor  did  it  give 
Mrs.  Mayers  a  preference,  as  she  already  held  a  prior  mort- 
gage, and  was  therefore  entitled  to  preference.  The  judgment 
was  not  necessary  as  to  the  mortgaged  property,  because  the 
mortgagee  was  entitled  to  have  the  mortgage  foreclosed,  by  the 
Ian  of  Ijonisiana,  by  order  of  seizure  and  sale.  By  the  judg* 
ment,  however,  a  preference  was  obtained  as  to  certain  property 
on  the  plantation,  work-horses,  farming  utensils,  etc.,  not 
covered  by  the  mortgage.  But  there  is  no  complaint  that  Mrs. 
Mayers'  debt  was  not  a  just  one;  the  confession  of  judgment 
was,  therefore,  not  of  itself  fraudulent,  and  the  particular 
circumstances  attending  the  confession  of  judgment  are  not 
shown.  Then,  in  the  next  place,  are  we  authorized  to  conclude 
that  there  was  fraud  from  the  circumstances  attending  the  levy 
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of  the  exeontion  and  the  sale?  The  judgment  was  confessed 
on  the  twenty-ninth  of  November,  1845;  execution  issued  on 
the  seoond  of  December,  and  was  levied  on  the  same  or  the 
next  day.  This,  to  be  sure,  indicated  haste  on  the  part  of 
some  one,  still  it  may  have  been  all  right.  The  defendant  in 
execution  was  entitled  to  three  days'  notice  of  the  levy  before 
the  property  was  advertised;  this  notice  he  waived,  but  Cndn 
says  this  was  done  at  his  instance,  as  he  wished  to  press  the 
sale,  in  order  that  he  might  not  be  detained  a  month  longer 
fixnn  going  to  New  Orleans.  It  manifested  a  willingness  to 
accommodate  not  very  common  with  defendants  in  execution. 
It  shows  that  Trotter  was  very  willing  to  have  his  property 
sold,  and  it  may  be  that  he  had  a  motive  in  it.  The  next  step 
in  the  progress  of  the  matter  was  made  by  Silas  F.  Trotter,  as 
the  agent  of  his  father,  under  a  full  power  of  attorney,  dated 
loDg  anterior.  He  addressed  a  request  to  the  sheriff  that  he 
should  sell  all  the  property  seised  "  in  block,''  which  was  com* 
plied  with.  This  is  relied  upon  as  a  drcumstanoe  clearly  in- 
dicative of  fraud,  and  therefore  requires  to  be  closely  examined. 
It  seems  to  be  the  privilege  of  the  debtor  to  have  all  property 
levied  on  sold  together:  Code  of  Practice,  art.  676.  And  it 
appears  from  the  testimony  that  it  is  not  unusual  to  sell  prop- 
erty in  that  way. 

We  must  judge  of  this  matter  from  the  proo^  and  not  from 
what  might  be  our  own  opinion  of  the  probable  advantages  or 
disadvantages  of  a  sale  made  in  this  way.  There  is  considera- 
ble conflict  in  the  testimony.  Some  of  the  witnesses  say  the 
property  sold  best  in  this  way;  others  think  differently.  One 
or  two  of  them  think  it  could  not  have  been  sold  at  all  in 
separate  parcels.  Grain  is  very  positive  that  it  could  not;  but 
his  opinion  is  founded  on  the  law  of  Louisiana,  which  provides 
that  incumbered  property  shall  not  be  sold  if  the  highest  and 
last  bid  is  not  sufficient  to  discharge  the  incumbrance:  Code 
of  Practice,  art  684.  This  would  seem  to  be  true  if  ail  the 
property  sold  is  incumbered  by  prior  mortgages,  unless  per- 
haps where  each  article  had  been  mortgaged  at  a  specific  price; 
but  he  omitted  to  notice  the  fEU^t,  that  part  of  the  property 
levied  on  was  not  subject  to  a  prior  mortgage.  The  work- 
horses and  mules,  the  farming  utensils,  the  com,  the  fodder, 
and  the  stock,  valued  at  five  thousand  dollars  by  some  of  the 
witnesses,  was  not  subject  to  mortgage.  His  rule  of  necessity 
could  not  apply  to  this  property.  That  much,  at  least,  might 
have  been  sold  separately.  But  although  this  may  look  like 
a  suspicious  circumstance,  we  are  not  authorised  by  the  testi* 
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mony  to  eay  that  tbe  result  woiild  have  been  different,  or  that 
this  ia  a  circumstance  which  proves  fraud.  Grain  says  that 
Silas  F.  Trotter,  as  agent  of  his  father,  wished  to  have  the 
property  sold  separately,  but  by  his  advice  Trotter  was  induced 
to  give  the  direction  to  the  sheriff  to  sell  it  all  together,  and 
his  credibility  is  not  impeached.  His  attitude  was  somewhat 
peculiar,  it  is  true;  he  frequently  counseled  with  Trotter,  as  to 
the  mode  of  conducting  the  sale.  Trotter  was  attorney  in  fact 
for  Mrs.  Mayers,  the  creditor,  and  also  attorney  in  fact  for  his 
fiither,  the  debtor,  and  it  seems  to  have  been  understood  in 
the  neighborhood  that  he  would  purchase  the  property.  He 
had  employed  Grain  to  collect  the  Mayers  debt;  but  we  are 
not,  therefore,  authorized  to  reject  the  testimony  of  Grain.  We 
must,  then,  regard  it  as  true  that  Silas  F.  Trotter  did  wish  the 
ptopeitj  sold  separately. 

Prior  to  the  sale,  the  property  was  appraised  by  disinterested 
persons.  The  law  provides  for  such  apiuraisement  when  it  is 
deslTed,  and  it  provides  also  that  it  shall  not  be  sold  unless  it 
will  bring  two  thirds  of  its  value,  or  if  it  do  not,  that  it  shall  be 
sold  on  ft  credit:  Gode  of  Practice,  arts.  880, 681.  The  apprais- 
ers were  examined,  and  testified  to  the  fairness  of  their  valua- 
tion; they  deny  that  any  influence  was  exerted  or  attempted  by 
Silas  Trotter.  At  the  sale,  a  number  of  persons  were  present, 
and  Silas  Trotter  bid  eighteen  thousand  dollars,  being  a  little 
over  two  thirds  of  its  value.  No  efforts  were  made  to  keep  off 
bidders,  and  some  of  the  witnesses  say  that  if  Trotter  had  not 
bid,  no  one  else  would  have  done  so.  The  sale  cannot  be 
questioned,  then,  on  the  score  of  inadequacy  in  price,  since  the 
requirements  of  the  law  have  been  met.  But  it  is  said  the 
amount  of  incumbrances  was  not  truly  shown  at  the  time  of 
sale.  The  law  makes  it  the  duty  of  the  sheriff,  when  he  sells, 
to  produce  and  read  a  certificate  from  the  parish  judge,  stating 
the  incumbrances  on  the  property.  It  seems  the  credits  on  the 
prior  mortgages  were  not  shown.  This  might  be  a  very  mate- 
rial circumstance  under  our  law;  but  we  have  already  seen  that 
property  in  Louisiana  must  bring  the  amount  of  prior  incum- 
brances, when  sold  under  a  junior  lien,  and  then  the  purchaser 
is  authorized  to  hold  in  his  hands  the  amount  of  the  prior  in- 
cumbrance: Gode  of  Practice,  art.  683.  It  must  have  been 
known,  therefore,  that  the  prior  incumbrances  did  not  amount 
to  the  sum  bid;  otherwise  the  property  could  not  have  been  sold. 
Bidders  could  not  have  been  deterred  on  this  account.  Silas 
Trotter  paid  no  money  on  his  purchase.  He  retained  in  his 
hands  three  thousand  and  fifty-eight  dollars,  the  balance  of 
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Watkins'B  claim,  and  four  thonsand  dollan,  the  balance  due 
Boyd,  and,  as  the  agent  6f  Mrs.  Mayers,  credited  the  execution 
witii  the  balance  of  his  bid,  ten  thousand  nine  hundred  and 
forty-two  dollars.  By  law,  he  was  authorized  to  retain  the 
amount  due  on  the  prior  mortgages,  and  Grain  says,  as  attorney 
for  Mrs.  Mayers,  he  consented  to  the  credit,  as  Trotter  was  her 
authorized  agent,  and  acted,  in  this  particular,  under  a  special 
agreement  with  Mrs.  Mayers. 

And  here  it  is  necessary  to  state  what  that  agreement  was, 
and  thus  show  Mrs.  Mayers's  attitude  in  this  transaction.  On 
the  twenty-ninth  of  May,  1845,  Mrs.  Mayers,  in  Franklin 
county,  Alabama,  executed  the  power  of  attorney  to  Silas  F. 
Trotter,  giving  him  full  power  to  collect  the  money  due  her 
from  Joseph  Trotter,  either  by  proceeding  on  the  mortgage  or 
otherwise.  This  power  of  attorney  was  executed  in  her  ca- 
pacity of  guardian  of  her  children,  in  which  capacity  the 
money  was  due  her.  The  agreement  seems  to  have  been  to 
this  effect,  that  if  Silas  F.  Trotter  should  become  the  purchaser 
of  the  property  at  the  sale  under  the  mortgage,  Mrs.  Mayers 
would  extend  the  time  of  payment,  provided  he  would  give 
his  bonds,  with  his  mother  and  Joseph  Trotter  as  surety. 
Under  this  agreement  it  was  that  Silas  entered  the  credit  on 
the  execution,  and  accordingly  executed  the  bonds  or  notes, 
with  a  mortgage  on  the  personal  property  to  secure  their  pay- 
ment. In  her  answer,  Mrs.  Mayers  alleges  that  she  desired 
the  mortgage  on  Joseph  Trotter's  property  to  be  foreclosed,  be- 
cause of  his  embarrassed  condition  and  the  anxiefy  she  felt 
about  the  debt.  Her  agreement  with  Silas  Trotter  is  the  only 
circumstance  on  which  she  can  be  implicated  in  the  scheme 
of  fraud,  if  it  existed.  It  seems  from  a  letter  from  her  counsel 
in  Alabama  that  she  had  great  confidence  in  the  integrity  of 
both  Joseph  and  Silas  Trotter;  and  she  has  participated  in  no 
way  to  bring  about  an  unfair  sale,  or  one  which  might  result 
to  the  benefit  of  Silas  Trotter,  unless  in  the  manner  spoken 
of.  Nor  does  it  seem  that  she  even  knew  anything  of  com- 
plainant's claim,  unless  that  knowledge  be  fixed  on  her  con- 
structively by  the  knowledge  of  her  agent. 

Another  circumstance  relied  on  as  evidence  of  fraud  is  the 
inability  of  Silas  F.  Trotter  to  pay  so  large  an  amount.  It 
seems,  however,  that  he  owned  some  fifteen  or  twenty  negroes, 
and  he  also  borrowed  money  to  pay  off  the  senior  claims;  and 
as  he  made  an  agreement  for  an  extension  of  credit  with  Mrs. 
Mayers,  the  circumstance  of  his  poverty  is  certainly  not  veiy 
conclusive. 
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We  have  thus  noticed  the  material  circumstances  of  the 
case;  they  are  of  themselves  not  inconsistent  with  entire  fair- 
ness; and  if  the  complainant  had  been  fully  cognizant  of  the 
proceeding,  manifestly  there  would  be  no  solid  ground  of  com- 
plaint. But  it  is  mainly  on  her  ignorance  of  the  proceeding 
that  the  charge  of  fraud  is  rested.  Without  fault  in  her,  this 
could  not  have  been  so.  She,  it  seems,  had  an  agent  in  New 
Orleans,  and  that  agent  says  that  Joseph  Trotter  had  promised 
to  let  him  know  if  proceedings  should  be  instituted  for  the  sale 
of  the  property.  When  this  promise  was  made  does  not  appear, 
nor  does  it  appear  how  much  reliance  was  placed  upon  it.  It 
is  a  circumstance,  to  be  sure,  which  tends  to  show  a  secret 
design,  but  not  sufficient  to  sustain  the  charge. 

For  the  law  of  this  case,  we  are  referred  to  articles  1973  and 
1979  of  the  civil  code.  Tliese  articles  seem  to  refer  to  mere 
contracts  between  individuals,  and  furnish  nothing  very  satis- 
factory as  applicable  to  the  present  case.  The  last  article 
provides  that  contracts  shall  be  deemed  fraudulent  as  to 
creditors,  when  the  obligee  knows  that  the  obligor  is  in  insolvent 
circmnstances,  and  when  such  contract  gives  to  the  obligee,  if 
he  be  a  creditor,  an  advantage  over  other  creditors.  The  case 
of  Baudue  v.  His  Credi'orSy  cited  from  4  La.  247,  was  a  decision 
based  on  article  1979.  It  was  a  contest  between  a  mortgagee 
and  other  creditors  who  had  been  postponed.  It  decides  that 
a  debtor,  in  a  failing  or  insolvent  condition,  cannot  give  a 
preference  to  a  creditor  who  takes  the  security,  knowing  the 
obligor  to  be  insolvent  or  unable  to  pay  his  debt,  but  it  must 
be  clearly  shown  that  the  preferred  creditor  knew  the  fact  of 
insolvency.  The  case  of  Ingham  v.  ThomaSj  6  Id.  83,  but  re- 
iterates the  same  principles.  The  cases,  moreover,  decided  that 
article  1979  establishes  a  rule  of  presumption,  which  makes 
contracts  so  entered  into  prima  facie  void.  Another  case  is 
cited  from  the  same  book,  McManus  v.  Jewettj  Id.  538,  which, 
in  addition  to  the  above  principle,  also  decides  that  this  pre- 
sumption of  fraud  does  not  arise  as  against  one  who  is  not  a 
creditor,  but  an  original  purchaser  for  a  fair  consideration. 
The  decision  in  Rhodes  v.  Beamauj  10  Id.  363,  is  one  of  a 
similar  character  to  those  above  mentioned.  The  case  of 
Barrett  v.  His  Creditors,  4  Rob.  (La.)  408,  decides  that  mere 
insolvency  will  not  be  sufficient  to  justify  the  setting  aside  the 
^x>ntract  which  prefers  one  creditor  to  another,  unless  it  also  be 
shown  that  such  preferred  creditor  had  a  knowledge  of  the  in- 
solvency, and  also  that  such  contracts  are  not  liable  to  be 
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impeached  or  set  aside  after  the  lapse  of  one  year.  And  it 
seems  from  the  case  cited  of  Praia  v.  His  Creditors^  5  Id.  288, 
that  a  preference  obtained  even  by  the  formalities  of  the  in- 
scription of  a  judgment  procured  for  the  purpose,  stands  on 
no  higher  ground  than  a  mere  contract. 

These  principles  seem  to  be  established  by  the  cases,  to  wit: 
that  a  contract  is  deemed  fraudulent  which  gives  one  creditor 
a  preference  over  others,  if  the  party  to  be  benefited  by  the 
contract  knew  of  the  insolvency  of  the  obligor,  which  knowledge 
must  be  shown  by  the  party  who  attacks  the  oontradt;  that 
the  contract  must  be  attacked  within  one  year;  that  the  rule 
only  applies  as  between  creditors,  and  does  not  extend  to  cases 
in  which  there  was  no  indebtedness;  and  lastly,  that  judgments 
extended  solely  for  the  giving  of  a  preference,  stand  on  the 
same  ground  with  contracts.  None  of  these  decisions  seem  to 
reach  the  case  before  us.  Silas  F.  Trotter  was  not  a  creditor, 
and  therefore  the  legal  presumption  does  not  arise  as  against 
him;  he  can  only  be  reached  by  proof  of  an  actual  fraud. 
Mrs.  Mayers  was  a  creditor,  and  her  judgment  might  fall  un- 
der the  rule  established,  but  there  is  an  absence  of  proof  on  the 
subject  of  her  knowledge  of  Joseph  Trotter's  insolvency;  this 
point  does  not  seem  to  have  attracted  the  attention  of  counsel. 
But  as  to  her  there  is  another  difficulty;  she  obtained  no  pref- 
erence by  the  judgment;  that,  she  already  had  by  her  mortgage. 
She  may  have  obtained  such  preference  as  to  the  property  not 
included  in  the  mortgage,  the  work-horses,  farming  utensils, 
etc.,  but  that  is  not  a  subject  of  controversy;  that  property  is 
not  within  our  jurisdiction;  we  are  called  on  to  exert  jurisdic- 
tion over  the  mortgaged  property,  as  to  which,  if  we  disregard 
the  judgment,  Mrs.  Mayers's  mortgage  is  a  prior  lien.  We  are 
then  thrown  back  to  draw  our  conclusion  as  to  the  actual  fraud 
from  the  facts.  The  case  is  certainly  not  free  from  doubt.  It 
presents  an  uncomely  exterior,  beneath  which  there  is  probably 
much  hidden  deformity,  but  it  will  not  do  to  rest  our  judgment 
too  far  upon  presumptions.  Fraud,  like  all  other  facts,  must 
be  established  by  proof.  Like  other  facts,  it  may  be  shown  by 
direct  or  circumstantial  or  presimiptive  proof,  but  the  proof 
ought  to  be  satisfactory.  We  do  not  feel  authorized,  therefore, 
to  say  there  was  fraud  in  fact;  and  this  brings  us  to  the  next 
inquiry. 

2.  Was  there  a  fraud  in  law  ?  On  this  point,  it  will  be  only 
necessary  to  notice  a  single  feature  of  the  case — ^the  position 
which  Silas  F.  Trotter  occupied  with  regard  to  the  debtor  and 
creditor,  and  the  property  pledged.    First,  he  was  attorney  in 
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bud  tat  the  debtor,  who  lived  in  TenncBsee.  His  authority  or 
power  of  attorney  was  very  comprehensive,  and  he  levied  on 
and  mortgaged  the  plantation  in^  Looisiana.  In  the  next 
{dace,  he  was  attorney  in  fact  for  the  creditor,  Mrs.  Mayers, 
acting  under  an  authority  which  invested  him  with  fall  power 
to  do  anything  and  everything  in  securing  or  in  collecting  her 
debt,  and  he  also  wished  to  become  purchaser,  and  actually 
did  80.  He  was  acting  in  a  threefold  capacity — ^for  the  debtor, 
for  the  creditor,  and  for  himselfl  For  the  debtor,  he  was 
bomid  to  make  the  property,  if  it  should  be  sold,  bring  as  much 
as  possible,  and  he  was  under  the  same  obligation  towards  the 
creditor,  but  for  himself  he  was  interested  in  getting  it  as  low 
as  possible.  The  law  decides  which  interest  preponderates, 
and  on  that  account  imposes  its  check,  and  declares  purchases 
made  by  a  person  so  situated  fraudulent  in  law.  It  will  not 
permit  any  one  to  make  a  profit,  or  have  the  opportunity  of 
doing  so,  in  consequence  of  the  confidence  reposed  in  him. 
One  of  the  chief  heads  of  constructive  frauds  includes  those 
cases  which  arise  from  some  peculiar  confidential  relation, 
existing  between  the  parties,  or  out  of  some  fiduciary  capacity; 
and  the  principle  upon  which  courts  of  equity  act  in  such  cases 
is  one  of  public  policy.  It  is  the  surest  means  of  protecting  the 
tmwary,  and  of  guarding  against  the  preponderating  influence 
of  self-interest  in  those  who  may  happen  to  be  in  a  situation 
which  would  give  them  advantages.  Judge  Story  enumerates 
the  several  relations  to  which  this  doctrine  applies,  including 
parent  and  child,  guardian  and  ward,  client  and  attorney, 
principal  and  agent,  trustee  and  cestui  qtbe  trust j  etc.,  and  con- 
cludes by  laying  down  the  doctrine  thus:  ''  On  the  whole,  the 
doctrine  may  be  generally  stated  that,  wherever  confidence  is 
reposed,  and  one  party  has  it  in  his  power,  in  a  secret  manner, 
for  his  own  advantage,  to  sacrifice  those  interests  which  he  is 
bound  to  protect,  he  will  not  be  permitted  to  hold  any  such 
advantage:"  1  Story's  Eq.  Jur.,  sec.  349. 

Jeremy,  in  speaking  of  this  rule  in  its  application  to  trustees, 
says:  ^^  But  it  being  considered  that  no  court  of  justice  is  equal 
to  the  full  investigation  of  the  truth,  or  capable  of  avoiding 
deception  in  all  cases  of  this  kind,  this  court  will  not  a£fect  to 
sift  into  the  motives  of  the  parties  in  every  such  instance,  or  to 
ascertain  whether  the  transaction  is  morally  right;  but  seeing 
that  if  a  trustee  were  permitted  to  purchase  in  an  honest  case, 
he  might  do  so  in  one  having  that  appearance,  but  which,  were 
it  not  for  the  infirmity  of  human  testimony,  or  falsehood,  would 
appear  to  be  grossly  otherwise,  it  has  thought  fit  to  lay  down  a 
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general  rule  od  the  subject."  He  says  this  rule  applies  to  at- 
torneys, executors  and  administrators,  agents,  commissioners 
in  bankruptcy,  and  in  all  cases  where  confidence  is  reposed, 
and  one  party  has  it  in  his  power,  in  a  secret  manner,  for  his 
own  advantage,  to  sacrifice  ttiose  interests  which  he  is  in  con- 
science bound  to  support:  Jeremy's  Equity,  895.  It  was  applied 
by  Chancellor  Kent  to  the  case  of  a  trustee,  in  Oreen  v.  TTinter, 
1  Johns.  Ch.  26  [7  Am.  Dec.  475],  and  to  the  case  of  an  agent, 
in  ParhUt  v.  Alexander j  Id.  894.  It  was  not  necessary  in  such 
cases  to  prove  that  the  purchaser  made  a  profit,  or  that  loss 
resulted  to  the  other  parties;  the  law  acts  on  a  general  princi- 
ple of  public  policy.  In  the  application  of  this  rule,  it  is  proper 
that  we  should  not  state  it  too  broadly  as  to  all  cases.  It  would 
seem  that  it  has  sometimes  been  regarded  as  a  rule  of  prohibi- 
tion, and  in  other  instances  only  as  a  rule  of  presumption,  or 
prima  facie  evidence  of  fraud.  Thus,  in  reference  to  a  trustee, 
Jeremy  says:  '^It  in  a  manner  places  him  at  the  mercy  of  his 
cestui  que  trusty  unless  he  can  prove  to  the  satis£eu)tion  of  the 
court,  after  a  zealous  and  scrupulous  investigation  of  the  cir- 
cumstances, that  there  was  no  fraud,  no  concealment,  and  no 
advantage  taken  by  him." 

Now  suppose  he  should  prove  all  this,  difficult  as  it  may  be« 
is  the  purchase  then  to  be  upheld  as  valid?  Such  would  seem 
to  be  the  result  of  the  author's  remark,  and  if  so,  this  is  only  a 
rule  of  presumption,  even  in  regard  to  trustees,  and  not  one  of 
prohibition,  and  this  gives  a  flat  contradiction  to  the  notion 
that  a  trustee  cannot  purchase  at  his  own  sale.  We  apprehend, 
however,  that,  as  to  a  trustee,  it  is  a  rule  of  exclusion. ,  Judgo 
Story  takes  a  distinction  between  an  attorney  and  a  trustee, 
and  holds  that  the  attorney  takes  the  onus  of  proving  the  entire 
fairness  of  the  transaction,  and  then  it  will  be  upheld,  but  a 
cestui  que  trust  may  set  aside  the  transaction  at  his  option.  He 
seems  to  regard  agents  as  being  in  a  condition  similar  to  at- 
torneys. But  certainly  the  reason  and  policy  of  the  rule  would 
seem  to  dictate  that  it  should  be  applied  in  its  most  rigorous 
form  to  agents,  and  especially  to  agents  at  a  distance.  They 
usually  have  more  power  than  a  trustee. 

This  doctrine,  in  its  application  to  purchases  by  assignees 
under  a  commission  of  bankruptcy,  was  very  much  considered 
by  Lord  Eldon,  in  several  cases.  In  Ez  parte  James^  8  Ves. 
887,  he  says:  ''This  doctrine  as  to  purchases  by  trustees, 
assignees,  and  persons  having  a  confidential  character,  stands 
much  more  upon  general  principles  than  upon  any  individual 
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case.  It  reets  upon  this:  that  the  purchase  is  not  permitted  in 
any  ease,  however  honest  the  circumstances;  the  general  inter- 
ests of  justice  requiring  it  to  be  destroyed  in  every  instance,  as 
DO  court  is  equal  to  the  examination  and  ascertainment  of  the 
truth  in  much  the  greater  number  of  cases." 

In  a  similar  case,  the  same  distinguished  lord  chancellor 
extended  the  doctrine  still  further.  A  person,  desiring  to  pur- 
chase part  of  a  bankrupt's  estate,  desired  one  who  was  his  at- 
torney and  also  his  banker,  to  bid  for  him,  as  he  could  not  be 
present;  the  attorney  replied  that  he  was  solicitor  for  the  com- 
missioners, and  could  not  therefore  do  so;  thereupon  he  was 
requested  to  engage  some  other  person  to  bid;  at  the  sale,  he 
spoke  to  one  of  the  commissioners  to  bid,  who  did  so  for  the 
person  who  wished  to  buy  the  estate,  and  it  was  struck  off  to 
him.  The  bankrupt  applied  to  have  this  sale  set  aside,  and  it 
was  decided  that  neither  a  commissioner  nor  the  solicitor  oould 
bid  for  themselves  or  for  anybody  else,  and  the  sale  was  set 
aside,  although  it  was  admitted  to  be  fair:  Ex  parte  Bennett^ 
10  Ves.  881.  Ex  parte  Lacey,  6  Id.  625,  was  one  of  a  similar 
character.  From  a  review  of  these  cases,  and  from  the  case  of 
Owen  V.  FauHeSj  cited  in  a  note  to  Ex  parte  Lacey^  it  seems  to 
have  been  the  opinion  of  Lord  Eldon  that  in  all  cases  of  confi- 
dential relation,  the  rule  is  one  of  prohibition;  that  a  trustee, 
or  other  confidential  agent,  cannot  buy.  But  this  is  not  very 
material,  in  the  present  instance.  Even  if  the  purchase  by 
Silas  F.  Trotter  is  but  prima  facie  fraudulent,  and  might  be 
upheld  by  proof  of  its  entire  fairness  after  a  ''zealous  and  scru- 
pulous examination,"  we  do  not  think  it  has  been  brought 
within  such  rule.  We  have  already  said  there  was  ground  for 
doubt,  and  room  for  suspicion. 

The  next  question  is,  Can  one  who  occupies  the  place  of  a 
mere  creditor  set  aside  this  purchase?  On  this  point,  we  can- 
not doubt.  If  the  sale  was  void  as  to  the  debtor  and  the  cred- 
itor, it  was  so  as  to  complainant,  a  mortgagee  of  the  property. 
She  had  a  direct  interest  in  the  subject  of  the  purchase.  Nor 
does  it  make  any  difference  that  tiiis  sale  was  made  under 
execution:  Trimble  v.  Turner,  13  Smed.  &  M.  848  [ante,  p.  90]. 
The  sales  of  commissioners  in  bankruptcy  are  public,  and 
made  in  obedience  to  law;  and  to  such  cases,  we  have  seen, 
the  doctrine  applies. 

It  is  scarcely  necessary  to  say  anything  as  to  the  proceeding 
by  monition,  as  it  does  not  cure  defects  in  sales  which  are 
▼icious  by  the  acts  of  the  parties. 

It  only  remains  to  settle  the  principles  of  the  decree.    Ordi- 
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narily,  in  cases  at  law,  the  party  must  lose  all  advantages 
gained  by  fraud,  as  well  as  the  money  that  may  have  been 
paid  by  him :  StovaU  y.  Farmer^  and  Merchant^  Bank  of  Memr 
phis,  8  Smed.  &  M.  805  [47  Am.  Dec.  85].  But  this  rule  does 
not  apply  in  equity,  where  the  party  seeking  to  set  aside  a 
purchase  has  been  benefited  by  the  discharge  of  incumbrances, 
or  the  pajrment  of  debts:  Wall^Y.Brungardy  IS  Id,  723;  Orant 
Y.  Hoydy  12  Id.  191.  An  actual  and  a  constructiye  fraud  may 
well  stand  upon  different  grounds  in  this  respect.  When  a 
sale  is  set  aside  on  the  ground  of  constructive  fraud,  the  pui> 
chaser  must  be  put  in  the  same  situation  he  was  before  the 
purchase:  Ex  parte  James,  8  Ves.  851.  This  is  precisely  in 
accordance  with  the  civil  law,  article  1978,  civil  code,  which 
also  holds  that,  even  in  cases  of  actual  fraud,  the  party  shall 
be  restored  for  so  much  as  he  may  prove  inured  to  the  benefit 
of  the  creditor:  Art  1797. 

On  this  principle,  it  is  an  easy  matter  to  adjust  the  rights  of 
the  parties.  The  purchase  was  invalid  as  to  the  property. 
The  property  was  valued,  and  Trotter  purchased  at  two  thirds 
of  the  value.  If  he  has  discharged  the  prior  mortgage  to  that 
extent,  to  wit,  the  amount  paid  by  him  on  the  particular  prop- 
erty which  may  be  in  this  state,  he  is  entitled  to  be  reimbursed. 
He  must  pay  hire  for  the  negroes,  and  will  be  allowed  interest 
not  to  exceed  the  amount  of  the  hire.  The  complainant  will 
be  entitled  to  the  balance,  produced  by  a  sale  of  the  property, 
and  an  account  must  be  taken. 

Judgment  reversed,  and  cause  remanded. 

Mr.  Anderson  filed  a  petition  for  a  reargument,  on  the 
ground  that  it  nowhere  appeared  in  proof  in  the  case  what 
was  the  law  of  Louisiana  on  the  point  upon  which  the  case 
turned.  That  the  sale  took  place  in  that  state,  and  if  fraud- 
ulent in  law,  and  not  in  fact,  as  had  been  determined,  it  must 
have  been  so  by  laws  of  that  state — a  circumstance  which  could 
only  be  shown  by  proof,  of  which  he  insisted  there  was  none  in 
the  record;  but  the  question  had  been  adjudged  upon  a  prin- 
ciple of  equity,  prevailing  in  this  state  and  in  England,  and 
having  no  application,  so  far  as  appeared,  in  Louisiana. 

The  petition  was  refused. 

BmoTB  OF  JuDOMSNTS  OF  SiaTBB  STATES. — ^A  judgment  entered  in  en- 
ither  state  U  entitled  to  fuU  faith  and  credit  here;  but  in  no  oaae  is  it  to  be 
given  any  greater  effect  here  than  it  has  at  home:  BcoU  v.  Co&mcm,  16  Am. 
Deo.  71.  A  judgment  of  a  court  of  record  of  a  sister  state  is  not,  tech- 
nically, a  foreign  judgmout,  Ijut  id  entitled  to  the  same  faith  and  credit  as  in 
the  state  where  it  was  rendered:  GuUck  ▼.  LodcTt  23  Id.  711.    The  judgment 
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ifaditar states  properly  anthentioatedy  stendt  upon  the  Mune  footing  m  a 
looMtio  Judgment^*  and  if  eondnsiTe  in  that  state,  is  equally  oondnaiye  in 
tiui  ftafea  (Peanaylvania);  and  if  re-ezaminaUe  there,  Ib  re-ezaminable  heres 
Wtrmsag  t.  PawSng,  25  Id.  817.  Hie  burden  of  impeaohing  a  judgment 
mderad  in  m  aisfear  state  is  on  him  who  aeeka  to  resist  it:  SeoUr,  CMenum,  15 
U.  71;  aee  also  Bimeler  ▼.  Jknoson,  89  Id.  430;  Wekh  ▼•  Syhea,  44  Id.  69^ 
indcassa  oitad  in  note. 

RvuiMUM  ov  Fraitd— PSBBUMmoiCB.— IVand  in  oonToyanoes  may  be  pre- 
nuned  from  the  oireomstanoes  and  oondition  of  the  parties  oontiaoting:  JBhq 
f.  ifoon^  42  Hob  551;  Oaliatkmy.  CfinmhiffhaM,  8  Cow.  861;  BooAt.  Bmici^ 
»K.  Y.  189;  BriBooe  ▼.  Branaugh,  1  Tex.  826;  Bureh  ▼.  SmUh,  15  Id.  211^ 
JM^T.  ^tici^  5  Am.  Deo.  508;  Hmdle^y.  Wab,201d.  189. 

B»xr  ov  AoKnn^  TRunna,  BxaouroBs,  Abminisiratob%  QvAMDUXf 
iXD  AnomxTB  lo  Pubohasi  voe  thke  Own  BnrxRr,— It  is  a  role  el 
pobUe  polioy»  necessary  to  the  proper  administration  of  trost  estates^  that  the 
kosfese  eannot^  vnder  any  oifcamstanees^  beoome  the  pnrohaser  of  or  aoqnisa 
say  intsmt  in  the  trost  estate  adverse  to  the  beneficiary:  Jcor  t.  WiUkumf 
n  Um.  646;  Ihne^  ▼.  Dor9ey,  6  Am.  Dec  506;  O«om0s's  Cam,  17  Id.  811; 
Amakmg  t.  Campbea,  24  Id.  556;  Ewd  ▼.  Bati,  Id.  274;  Bid^ard$m  t. 
/oMi^  22  Id.  298;  iWq^vlaci  ▼.  iSrottftii^,  7  Id.  669;  Zeoloii  ▼.  06^  18  Id.  5^^ 
Dmk  T.  Bki^pmup  9  Id.  500;  Brodomridge  t.  ffotkmd,  20  Id.  128;  Sailmank 
f  .  Beeme,  80  Id.  525;  BoberUon  ▼.  WetUm  Marme  ami  Fin  hmmmot  O0.9  86 
U.  673;  FkUr,  ArrowmUh  H  a/.,  39 Id.  185;  AudbfaiT.  Laftfr^% LtdtitM^ 
10  Id.  762;  A»tt  et  oL  t.  iVeetoid;  45  Id.  810;  Aitem  €<  oL  t.  IfamO;  51  Id. 
797,  sad  luilos  appearing  to  the  oases  above  mentioned,  as  pnUished  in  tids 
SMS.  In  ire2>Ma&l  T.  iUUois  6  IlL  209,  the  eoort  hdd  that  an  agent  w^ 
■rtopped  fironi  dealing  for  his  own  advantage  with  his  principalis  and  that  he 
was  dao  prednded  from  acting  as  the  seller  or  bayer  to  or  of  them  on  ao» 
soent  ef  *!>•  confidential  relation  to  ^l^^w*  he  beins  bonnd  to  disfilnse  to  them 
sv«7  ^MK/t,  oiroomstance^  and  advantage  in  relation  to  the  porohase  or  sals 
vhishndi^t  come  within  his  knowledge.  On  this  point,  see  also  the  eases  el 
ifabsT.  York,  18  La.  Ann.  18;  ^mosv.  DammparU  86  Barb.  849;  ifdOaliy 
V.  bxkm,  18  Ala.  681;  WaXker  t.  Palmar,  24  Id.  858;  BwiJ»  t.  Jwiah,  8  Oonn. 
146;  ifaOaiBs  t.  X^A^  32  Me.  805;  Moon  t.  ifancttflftowm  8  Mioh.  488^ 
OaafteriMcf  SCo.y,  Shenrnm,  80  Barb.  553. 
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FAnmr  or  Fabt  of  Bill  bt  liBsr  LnxnasB  disehaigaa  the 

doner  to  that  extent. 
Fast  PAmm  or  Bill  bt  Sioovd  Ivdobob  will  prewnt  him  from  Mdag 

lor  the  whole  amoont. 
Fm  Patuvt  of  Bill  bt  Sboohd  Ivdobsie  will  entitle  him  to  recorw 

the  amount  Which  he  paid. 

AasuMPfliT.    The  £&ctB  are  stated  in  the  opiiiicm. 

EvamB  and  Topp^  tor  the  plaintifi. 

A.  W.  Ddbnefff  and  Ouian  and  Baine.  for  the  defendants. 
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By  Court,  ClattoNi  J.  This  was  an  action  of  awumprit^ 
containing  three  counts;  two  upon  a  bill  of  exchange,  and  one 
for  money  paid  to  the  use  of  the  intestate. 

In  April,  1887,  Mason  drew  a  bill  of  exchange  on  Martin, 
Pleasants,  &  Co.,  at  twelve  months,  for  upwards  of  four  thou- 
sand dollars,  payable  to  W.  D.  Lanier,  and  indorsed  by  Lanier 
to  Rawlings.  The  bill  was  protested,  both  for  non-acceptance 
and  non-paymenty  and  it  was  in  proof  that  Mason  had  no 
funds  in  the  hands  of  the  drawees  at  the  time  when  the  bill 
fell  due.  Notices  of  the  protest  were  sent  to  Huntsville,  Ala- 
bama, at  which  place  the  bill  was  dated. 

It  was  in  proof  that  Lanier  had  paid  near  two  thousand  dol- 
lars on  the  bill,  and  that  Rawlings  had  been  sued  upon  his 
indorsement  for  the  residue,  and  had  paid  it  after  judgment 
against  him. 

Mason  died  in  1839,  and  his  widow  qualified  as  executrix 
of  his  estate  .in  August,  1839.  Notice  of  this  claim  was  given 
to  her  in  Maroh^  1840.  A  few  months  thereafter,  Mrs.  Mason 
moved  into  Alabama,  and  the  present  'defendants  qualified  as 
administrators  de  boniU  non  in  1845.  This  suit  was  brought 
in  1846. 

The  case  comes  up  on  exceptions  to  the  charges  givwti  and 
refused  respectively  by  the  court 

The  first  charge, ''  that  if  any  part  of  the  bill  was  paid  by 
the  first  indorser,  the  second  indorser  was  discharged  fixun  liap 
faility  to  that  extent,"  was  correct,  and  requires  no  comment 

The  second  charge  was,  ^^that  if  part  of  the  bill  had  been 
paid  by  the  second  indorser,  he  could  not  sue  on  the  whole 
hill,  and  recover  against  the  defendant  for  the  whole  amount" 

Under  the  circumstances,  this  charge,  so  feur  as  it  goes,  is 
likewise  unolgectionable;  but  the  jury  should  also  have  been 
told  that  if  the  liability  of  the  drawer  had  been  fixed  by  proper 
evidence,  then  that  the  second  indorser  was  entitled  to  recover 
as  much  as  he  had  paid,  by  reason  of  his  indorsement,  though 
less  than  the  whole  amount.  This  was  in  efibct  asked  on  the 
part  of  the  plaintiff,  and  refused.    That  refusal  was  error. 

An  action  for  money  had  and  received  will  lie  by  the  in- 
dorser of  a  note  against  the  maker,  after  he  has  paid  it:  Cole 
V.  Ciuhing,  8  Pick.  50.  Such  action  is  in  the  nature  of  a  bill 
in  equity,  and  equal  and  exact  justice  between  the  parties 
should  be  done  in  it:  TFri^&e  v.  JButfer,  6  Wend.  290  [21  Am.  Dec. 
828].  Lanier  might  thus  have  recovered,  in  this  form  of  ac« 
tkm,  what  he  had  paid  as  first  indorser.    Consequenfly,  the 
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preBent  plaintiff  ebould  only  reoover  what  he  paid^  leaving 
Lanier  to  enforce  his  own  rights.  This  is  the  justice  of  the 
whole  transaction. 

The  judgment  must  be  reversed  for  this  error,  and  a  new 
awarded. 

Judgment  reversedi  and  cause  remanded  for  new  trii 


AoiKftf  poa  MoRBT  PAn>  wiUi  Ln  Ao^am  iHDOBfliB  wfaaa  a  nibM* 
qwoft  inoflffMr  has  made  a  partial  paymeat  on  tha  note:  Wrighi  t.  BuUetp  21 
An.  Deo.  nO^  and  note  827.  In  the  ease  of  JEe^^  ^cadb  t.  iSfmA^  18Id.87» 
the  oottrt  held  that  an  indonee  may  mm  the  maker  or  indofaer  ol  •  note  for 
aooey  had  and  leoeived,  or  for  money  lent.  In  AimSe  v.  Wtimm,  17  Id. 
S32,  it  waa  held  tiiat  the  first  faidoner»  having  paid  a  seoond  indoraer  a  part 
of  the  debt  and  prooored  hie  release  from  liability,  la  not  prohibited  from 
maintaining  an  aotion  against  the  maker  by  the  faot  that  the  note  was  sabee- 
qnently  sold  and  indorsed  to  anoibar»  who  ezeented  a  release  to  the  maker. 
The  l^gal  efieot  of  sereral  sabseqiMnt  indocaements  is  tiiat  each  indorser  haa 
a  nght  to  look  for  indemnity  to  all  the  indoraers  who  prsoeda  him:  Rmk  v 
UimidStaimr.  Bthm,  42  Id.  Ki. 
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O^BTAN  V.  O'BbYAK. 

lit  IbHOUK,  Vkl 

«v  Osnnuii  Good  Obabioiib  n 
IhfMMB  what  tilt  thtigt  is  ttdnltey. 
Aflnov  vn  DifUBUB  n  or  Ninnui  ov  Oboiiiial  Pkwbbi— <i» 
Whbui  Ihom  ov  Taov  kats  Bmr  BLu»  vf  or  OsAiraiBr  Oit^  tad 
triad  by  t  Juy  under  the  ^ye  of  tiit  nhanotllor,  and  a  moiion  lor  t  atw 
tritl  has  btan  bj  bim  oronraltdy  tht  appdatt  oonit  will  regard  tiia  Ibd- 
iBg  of  the  Juyaa  Ib  tiia  Bttora  of  t Tardiol  at  otBBDMtt  law.  aad  will 
Boldlttaibit 

Bill  fi»r  divoroe  upon  the  gioiind  of  adolteiy.  DefSmcUnt 
dflnied  the  chBrges  in  her  aiiBwer,  and  at  her  leqnest  iflsnea 
of  fitot  were  made  up  bj  the  oooit  and  tried  bj  a  jury.  After 
the  case  was  dosed  on  the  part  of  the  plaintiff,  defendant, 
among  other  defenseB,  introdnoed  evidence  of  her  general 
oharaoter  ae  a  woman  of  ohastity  and  virtae.  Plaintiff  ob- 
jected to  this  evidence,  but  the  court  overroled  his  objection 
and  allowed  iL  All  the  issues  were  found  toot  defendant 
bj  the  jury,  and  the  plaintiff  moved  to  set  aside  the  verdict 
and  for  a  ne^  trial,  because  the  finding  wKs  against  the  evi- 
dence, and  because  of  the  admission  of  improper  testimony. 
This  motion  was  denied,  and  the  complainant's  bill  dismissed, 
which  ruling  is  now  assigned  as  error. 

Leonard  and  Hayden^  for  the  plaintiff. 
Adamsy  Stuart^  and  MiUer^  for  the  defendant. 

By  Court,  Rtlanb,  J.     From  the  above  statement,  two 

points  present  themselves  for  the  adjudication  of  this  court: 

the  first  is  the  admission  of  the  evidence  of  the  defendant'a 

ist 
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good  character;  and  the  second,  the  refusal  of  the  court  to 
grant  a  new  trial.  If  either  of  these  points  be  ruled  for  the 
oomplainant,  this  case  will  have  to  be  remanded. 

It  is  a  general  rule  that  evidence  of  a  general  character  is 
not  admissible  in  civil  suits;  but  to  this  general  rule  there  are 
manj  exceptions.  Greenleaf,  in  his  treatise  on  evidence,  vol- 
ume 1,  section  54,  says:  ''  In  civil  cases,  such  evidence  is  not 
admitted,  imless  the  nature  of  the  action  involves  the  general 
character  of  the  party,  or  goes  directly  to  affect  it."  "And 
generally  in  actions  of  tort,  whenever  the  defendant  is  charged 
with  fraud,  from  mere  circumstances,  evidence  of  his  general 
good  character  is  admissible  to  repel  it — ^so  also  in  criminal 
prosecutions,  the  charge  of  a  rape,  or  an  assault  with  intent  to 
commit  a  rape,  is  considered  as  involving,  not  only  the  general 
character  of  the  prosecutrix  for  chastity,  but  the  particular  fact 
of  her  previous  criminal  connection  with  the  prisoner."  "And 
in  all  cases  where  evidence  is  admitted  touching  the  general 
character  of  the  party,  it  ought  manifestly  to  have  reference  to 
the  nature  of  the  chaise  against  him." 

There  is  no  doubt  that,  in  criminal  prosecutions,  the  general 
good  character  of  the  defendant  is  legitimate  evidence.  For- 
merly, this  kind  of  evidence  was  allowed  to  defendants  in 
capital  cases  only;  but  this  rule  has  been  so  much  relaxed  in 
modem  practice  as  to  admit  such  evidence  generally  in  all 
criminal  prosecutions. 

The  rules  of  evidence  have  their  foundation  in  plain  common 
sense.  They  were  adopted  as  the  means  of  eliciting  the  truth, 
of  unfolding  and  bringing  to  light  the  facta  connected  and  in- 
volved in  the  various  transactions  of  life  which  might  become 
the  subjects  of  judicial  investigation,  as  well  as  to  afford  facili- 
ties to  the  legal  inquirer,  in  his  often  obscure  and  difficult 
searches  to  find  the  motive  and  the  will  which  prompt  and 
produce  such  transactions.  In  the  nature  of  things,  it  is  im- 
possible to  establish  and  fix  any  number  of  uniform  and  gen- 
eral rules  which  might  not  bear  6ppressively  severe  on  some 
individual  cases.  Hence,  the  great  number  of  exceptions  to  be 
found  to  these  general  rules.  I  know  of  no  situation  in  which, 
in  a  civil  suit,  a  defendant  can  be  placed,  where  general  good 
character  can  be  of  more  importance  to  her  than  in  a  proceed- 
'ng  for  a  divorce  upon  the  ground  of  infidelity  to  her  husband. 

The  charge  of  adultery  involves  directly  the  character  of  the 
defendant.  It  partakes  deeply  of  the  nature  of  a  criminal  pro- 
ceeding.   It  is  highly  penal  in  its  effects.    Convict  the  defend* 
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ant  of  the  charge,  and  the  law  deprives  her  of  her  property,  of 
her  children,  of  all  that  is  dear  to  her,  and  turns  her  as  an 
outcast  upon  the  world,  a  miserable  and  degraded  being.  The 
only  defense  to  such  a  charge,  especially  if  it  be  false,  may  be 
her  good,  her  spotless  character;  deprive  her  of  the  right  to 
offer  that  before  the  jury,  and  the  consequence  will  be  that  to 
charge  and  to  convict  will  be  almost  convertible  terms.  In  the 
case  of  Gregory  v.  ThomaSy  2  Bibb,  286  [5  Am.  Dec.  608], 
which  was  an  action  for  a  malicious  prosecution,  the  defendant 
justified  by  pleading  what  causes  and  grounds  he  had  to  prose- 
cute the  plaintiff;  and  on  the  trial  the  circuit  court  permitted 
the  defendant  to  prove  any  particular  charge  or  imputation  of 
theft  of  any  kind,  which  had  been  committed  by  the  plaintiff 
at  any  period  of  his  life,  though  unconnected  in  circumstances 
with  any  matter  of  fact  specially  alleged  in  the  pleadings. 
The  court  of  appeals  reversed  the  judgment,  stating  that  the 
court  below  ought  not  to  have  permitted  the  inqui^  to  have 
extended  further  than  the  plaintiff's  general  character.  In 
the  case  of  Humphrey  v.  Humphrey^  7  Conn.  116,  which  was  a 
petition  for  a  divorce,  the  cause  assigned  was  the  defendant's 
adultery;  the  court  below  admitted  the  defendant  to  give 
evidence  of  her  general  good  character;  but  the  supreme  court 
reversed  the  judgment  of  the  court  below  for  this  reason, 
Judge  Peters  dissenting.  This  decision  of  Humphrey  v. 
Humphrey  was  afterwards  cited  by  the  supreme  court  of  Ala- 
bama: See  Ward  dt  Thompson  v.  Hemdofij  6  Port.  382.  In 
this  last  case,  the  court  uses  the  language  of  Chief  Justice 
Tilghman,  in  the  case  of  Anderson^a  ExWs  v.  LoTigy  10  Serg.  & 
R.  61,  as  follows:  '^  But  putting  character  in  issue  is  a  technical 
expression,  and  confined  to  certain  actions,  from  the  notice  of 
which  the  character  of  the  parties,  or  some  of  them,  is  of  par- 
ticular importance."  ''  But  it  never  has  been  supposed  that 
character  is  put  in  issue  merely  by  the  charge  of  fraud,  made 
by  one  party  against  another."  In  the  above  quotation  from 
Chief  Justice  Tilghman,  I  have  no  doubt  the  word  ^'notice" 
Is  put  by  mistake  for  ^'  nature." 

In  actions  of  criminal  conversation,  slander,  malicious  pros- 
ecution, the  general  character  is  given  in  evidence,  in  order  to 
enable  the  jury  to  place  a  proper  estimate  thereon,  in  damages 
in  dollars  and  cents.  In  cases  like  the  one  now  before  the 
court,  although  the  jury  do  not  assess  damages,  yet,  by  their 
verdict,  they  can  affect  the  character  of  the  defendant,  in  a 
most  important  matter.  Their  verdict  does  not  estimate,  does 
not  value  the  character;  but  it  may  strip  it  of  all  that  is  dear« 
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and  leave  it  a  blighted,  withered  object,  for  ^  bitter  scorn  and 
lasting  infamy."  This  doctrine  is  tinctured  with  that  ab- 
surdity which  teaches  us  to  take  care  of  the  shadow,  however 
we  neglect  the  substance.  Viewing  this  proceeding,  therefore, 
as  a  pure,  unmixed  civil  one,  I  am  satisfied  that  every  con- 
sideration, every  inducement,  which  has  heretofore  permitted 
evidence  of  general  character,  to  be  given  in  cases  of  criminal 
conversation,  slander,  malicious  prosecution,  should  permit  the 
same  evidence  in  a  petition  or  bill  for  a  divorce,  where  the 
charge  is  adultery.  But  I  am  warranted  by  authority  in  con- 
sidering this  case  as  partaking  of  the  nature  of  a  criminal 
proceeding.  The  supreme  court  of  Pennsylvania,  in  the  case  of 
Garrat  v.  Oarrat^  4  Yeates,  244,  which  was  a  libel  for  a  divorce, 
treats  the  proceeding  as  a  criminal  one;  and  Chief  Justice 
Gibbon,  in  the  case  of  Matchin  v.  Matching  6  Pa.  St.  336  [47 
Am.  Dec.  466],  says:  ''A  libel  for  a  divorce  is  said  to  partake 
of  the  nature  of  a  criminal  proceeding."  I  am  free  to  declare, 
therefore,  upon  a  full  consideration  of  the  cases  and  au- 
thorities cited,  that  evidence  of  general  good  character,  in  a 
proceeding  by  petition,  or  bill  in  chancery,  charging  the  de- 
fendant with  the  crime  of  adultery,  should  be  admitted  by 
the  courts  of  this  state.  Such  evidence  comes  fully  and  com- 
pletely within  the  exception  above  cited  from  Greenleaf.  By 
permitting  the  defendant  to  give  proof  of  general  good  char- 
acter for  chastity,  the  complainant  cannot  be  injured.  He  has 
the  privilege  of  rebutting  by  the  same  kind  of  evidence;  but 
deprive  the  defendant  of  this  privUege,  and  irreparable  injury 
may  follow.  Let  us  look  at  the  consequences  which  may  re- 
sult from  the  doctrine  contended  for  by  the  complainant's 
counsel.  A  virtuous  woman  may  be  falsely  charged,  and  the 
same  villainy  which  could  fabricate  the  charge  could  accom- 
pany it  with  such  ''  mode  and  circumstance ''  as  to  leave  the 
defendant  no  power,  from  extraneous  circumstances,  to  dis- 
prove it.  She  must  rely  upon  her  good  name;  her  only  hope 
of  safety  is  in  that  homage  which  the  wise  and  good  invariably 
and  involuntarily  pay  to  virtue  under  sufifering  and  misfortune. 
I  am  unwilling  to  aid  or  assist  in  depriving  her  of  this  humble 
privUege,  which  is  allowed  to  the  defendant  in  a  criminal  prose- 
cution for  petit  larceny.    I  find  no  error,  therefore,  on  this  point. 

1  wiJl  now  consider  the  second  point,  the  overruling  the  mo* 
tion  for  a  new  trial. 

By  the  statute  concerning  '*  Practice  at  Law/*  art.  7,  soc.  3, 
only  one  new  trial  shalJ  be  allowed  to  eitliur  party,  except, 
Gff^t.  "whore  the  trierH  of  the  fact  shall  have  erred  in  a  matter 
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of  law;**  Beoondly,  ^where  the  jury  shall  be  guilty  of  miBbe^ 
havior." 

By  the  statute  ocmoeming  ^  Practioe  in  Chancery,"  art  8, 
Bee.  9,  ^^the  court  may  award  a  new  trial  of  any  issue  upon 
good  cause  shown,  but  not  more  than  one  new  trial  of  the  same 
issue  shall  be  granted  to  any  one  party."  From  the  great  re- 
semblance these  statutes  bear  to  each  other  on  the  subject  of 
new  trials  of  issues,  I  am  inclined  to  think  that  the  practice  of 
this  court  should  be  the  same  as  regards  them.  In  appeals 
from  the  decisions  of  the  circuit  courts  in  chancery  cases,  this 
court  examines  all  the  evidence,  looks  into  the  facts  of  the  case, 
and  makes  such  an  order  and  decree  as  we  think  the  court  below 
should  have  made.  But  in  the  cases  where  issues  of  fact  have 
been  made  up,  under  the  direction  of  the  chancellor,  and  tried 
between  the  parties,  we  look  upon  the  finding  of  the  jury,  upon 
such  issues,  as  verdicts  at  common  law;  and  when  the  clum- 
cellor,  before  whom  these  issues  have  been  tried,  upon  motion 
refuses  to  have  them  tried  anew,  by  setting  aside  the  first  find- 
ing, I  must  see  a  clear  and  obvious  case  of  improper  finding 
by  the  triers,  or  of  misdirection  by  the  court,  before  I  will 
interfere.  In  this  case  now  before  the  court,  I  am  unable  to 
see  any  good  reason  why  this  court  should  depart  from  its  for- 
mer course  of  practice  and  decision  in  regard  to  new  trials  after 
verdict  of  the  jury  at  common  law.  Here  were  issues  of  fact 
made  up  and  tried  before  a  jury,  under  the  eye  of  the  chancel- 
lor. A  motion  was  made  to  grant  a  new  triistl,  the  chancellor 
overruled  it,  thereby  declaring  his  satisfaction  with  the  finding 
of  the  jury;  at  the  same  time  negativing  the  idea  that  there 
was,  in  his  estimation,  good  cause  for  his  interference  with 
such  finding.  This  court  is  not  called  on  to  say  whether  it 
would  have  found  the  same  verdict  or  not — ^whether  it  is  sat- 
isfied with  the  verdict  or  not.  The  jury  was  the  proper  tribu- 
nal to  try  the  issues.  Before  the  jury  the  witnesses  were 
produoed  face  to  face.  In  all  probability,  the  jury  knew  all 
the  witnesses,  and  could  see  the  manner  of  each  witness  in  re- 
lating his  testimony;  could  put  faith  and  credit  to  such  wit- 
nesses as  the  jury  supposed  deserved  them,  and  pass  over  suoh 
as  in  their  opinion  were  not  entitled  to  credence.  There  was 
testimony  on  both  sides  of  these  issues;  and  the  jury  having 
found  their  verdict,  I  am  unwilling  to  disturb  it 

The  decree  of  the  court  below  is  therefore  aflSrmed* 

BiBCH,  J.,  concurred. 
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ErtMOKCM  ov  Gbabioisb  nf  Citil  A0noirs.-*Ai  ft  gnmtl  tnloy  evidaoM 
d  good  gHMnl  churicitur  U  inadmianblo  by  way  of  def enae  in  eM  aotions 
in  wUeh  a  parly  ia  ohaxgod  with  a  ipeoifio  irandy  beoaoao  the  dianwter  of 
•fwy  inuMaotiQa  iiiiitt  be  afloertained  from  ita  own  droamataiioefly  and  not 
from  the  ohaiaotor  of  the  partias:  Fowler  t.  ^tna  Ifu.  Co.f  16  Am.  Deo.  46(X 
Sooh  endanoa  ia  not  admitted  in  oiyil  aotionay  nnlaaa  the  nature  of  the  action 
InfolTea  the  genanl  oharaoter  of  the  party,  or  goea  directly  to  aflbot  it:  1 
GieanL  Bt.,  aeo.  54;  1  FhiU.  E^.,  10th  ed.,  757;  Ohiirehr.DrwnmondfllDiL 
17;  GMwiOsTT.  ZodbiiaiH  28 Ma  168;  Pcrterr.  8eUer,2ZTtu8t,  424;  Ward 
▼.  ffemdony  5  Port  882;  BoardmanT,  Woodman^  47  K.  H.  120;  Atkhmmr. 
€frakamt  5  Watta,  411;  Humphrey  t.  Eumfkrey,  7  Coul  116.  ''The  traoa- 
aetloo  preaented  in  an  ordinary  dvil  case  nraat  depend  upon  ita  drcomatanoa^ 
and  not  npon  the  character  of  the  partiea.  In  anch  a  caae^  no  matter  how 
aarioiia  a  moral  delmqnenoy  may  be  involyed  in  a  &ct^  and  how  mnoh  the 
aataUiahmant  of  that  fact  may  affect  a  party'a  repntatioiiy  he  cannot  invoke 
tiie  aid  of  hia  previooa  reputation  to  diaprove  the  fact:"  SfneU  t.  PkmbeU,  1 
Slvobh.  372.  So  where  the  defendant  waa  aocoaed  of  bnming  wheat  belong- 
iag  to  plaintiff,  evidence  of  character  waa  held  inadmiaaible;  Bartonr.  Thrnnp* 
«iiv  56  Iow%  571;  bat  a  witneea  may  be  croea-ezamined  aa  to  the  characterof 
one  of  the  partiaa  to  ahow  hia  belief  in  hia  ainoerity:  Hcfwoird  t.  PcUrkk  48 
Miaih.  121.  "In  civil  caeca,  where  the  qneation  of  character  ia  directly  in 
ianie^  and  material  aa  to  the  amoant  of  damagea,  aa  in  sednction  or  dander, 
evidnoa  of  character  ia  admitted:"  Wrighi  t.  McKee,  87  Vt.  161.  Fbuntiff 
in  aa  aoticn  of  treapaaa  for  aaaanlt  and  battery  waa  not  allowed  to  give  in 
endenoe  hia  general  good  character,  the  court  giving  aa  a  reaaon  that  it  waa 
a  well-aettled  mle  of  evidence  that  the  teatimony  ahoold  be  applied  to  the 
parfciealar  fact  in  dispate,  and  that  in  civil  actiona,  the  character  of  neither 
party  ahonld  be  called  in  qneatioii,  in  Oiveiu  v.  Bradley ^  6  Am.  Dea  646,  and 
in  BeM  v.  PeuU,  8  Meta  (Ky.)  814. 

La  Bmm  v.  Peny,  80u.  120^  which  ia  a  leading  authority  npon  thiaqneationy 
and  cited  in  nearly  every  caae  where  it  ariaea,  it  waa  held  that  if  the  defend- 
ant waa  charged  with  frand  from  mere  circumatanoea,  evidence  of  general 
character  ia  admiaaible:  See  alao  BkUe  qf  Mimiewta  v.  BeAe^  17  Minn.  241} 
Jbiaierv.  JSUmIiu.  Ox,  16  Am.  Deo.  460;  WaOgerr.  BtepheuKn^  8  Eap.  284; 
bnt^  in  gMMcal,  where  a  party  ia  charged  witha  apecific  fraud  in  a  civil  action^ 
hia  oharaoter  not  being  in  iasue,  the  evidence  of  fraud  cannot  be  repelled  by 
proving  hia  general  good  character  for  integrity:  Fowler  v.  ^tna  IfW,  Ca,  16 
Am.  Deo.  460.  The  oharaoter  of  dead  aubacribing  witneaaea  to  a  will  may  be 
inqnired  intofor  thepuzpoeeof  ahowing  that  th^  would  not  be  likely  to  aiga 
an  improper  will:  Doeex  dem.  Walker  v.  Stephauon,  8  Eap.  483.  In  Morrier, 
BmJBWood,  1  Bnah,  206^  plaintiff  aued  defendant  for  money  which  he  all^gad 
daiandant  had  converted  to  his  own  use,  but  which  defendant  alleged  had 
bean  atolen  from  him,  and  defendant  waa  not  allowed  to  prove  his  general 
good  diaracter  to  rebut  the  preaumption  of  auch  fraudulent  oonveraion.  So^ 
in  an  action  for  malicioua  miachie^  evidence  of  good  character  of  defendant^ 
or  that  plaintiff 'a  witneaaea  were  habitual  drunkards,  waa  held  inadmiaaibla: 
Thayer  v.  Boyle^  80  Me.  475;  and  in  a  proceeding  to  impeach  the  probate  of  a 
willy  aa  procured  by  fraud  or  colluaion,  evidence  of  the  character  of  the  partiea 
aconaed  of  the  fraud  ia  not  admissible:  PoUer  v.  WM,  6  GreenL  6.  So  the 
plea  of  frand  in  debt^  aa  it  doea  not  put  the  character  in  iasue,  cannot  be  sup- 
ported by  proving  character;  Andereon's  JSba'rs  v.  Long  e<  al,  10  Serg.  &  B.  55. 
A  party'a  character  not  being  impeached,  he  cannot  give  evidence  to  anpporl 
H:  PMC  V.  ilfKleraoM,  4  N.  Y.  403;  JTe^foiuf  v.  ^ifsettL  1  Waah.  144. 
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EviDSirci  OT  Character  ADinsflTBLE  nr  Crimttval  Casir. — In  triab  for 
felony  and  high  treason,  and  m  trialu  aUo  for  miademeanoni,  where  the  direol 
object  of  the  proeecntion  is  to  ponish  the  offense,  the  prisoner  is  always  per- 
mitted to  call  witnesses  to  his  general  character:  1  Phill.  Ev.,  10th  ed.,  762; 
1  Best  on  £y.,  sec.  269;  CommonweaUh  v.  Hardy,  2  Mass.  317;  Wright  t,  Afe- 
Kelt  37  Vt.  161.  In  oases  where  the  evidence  is  doubtfal,  proof  of  character 
Is  yery  important,  and  may  be  weighed  by  the  jnry  in  connection  with  other 
cireamstanoes:  People  v.  Cb^  4  Park.  Ct.  Gas.  35;  BemneU  v.  State,  27  Tenii. 
118;  Hfppe  y.  State,  19  Ga.  102;  WUliaam  v.  State,  52  Ala.  411;  FeUx  v.  Stale, 
18  Id.  720;  State  y.  Ford,  3  Strobh.  517;  State  y.  Welle,  1  Coze,  424;  Roeet^ 
harnn  y.  State,  33  Ala.  354;  Stover  y.  People,  56  N.  Y.  315. 

Bat  evidence  of  character  to  be  admitted  mnst  be  confined  to  the  trait  in 
lame:  1  GreenL  By.»  sec  55;  People  y.  Joeqphme,  7  CaL  129;  State  y.  O'Cot^ 
wor,  31  Ma  389;  and  consequently  the  defendant  was  not  allowed  to  show 
tiiat  be  was  an  indnstrioos  citizen,  where  he  was  charged  with  an  asaaolt  to 
kill:  StaU  y.  DaUim,  27  Id.  13.  When  this  evidence  is  introduced,  his 
whole  character  with  regard  to  this  trait  must  be  in  evidence,  and  the  de- 
fendant cannot  show  particolar  instances  of  his  good  conduct,  nor  can  the 
state  show  particular  instances  of  his  bad  conduct:  Bngleman  v.  State,  2  Ind. 
91;  People  v.  MOgaie,  5  GaL  127;  Carter  v.  Conmumioeatth,  2  Va.  Gas.  169. 

But  it  is  a  well-established  rule  of  evidence  that  the  prosecution  in  ortmi- 
nal  cases  cannot  introduce  evidence  of  the  bad  character  of  the  accused,  unto 
he  himself  has  put  it  in  issue  by  introducing  evidence  of  his  general  good 
character:  People  v.  Bodine,  I  Edm.  SeL  Gas.  36;  State  v.  Carter,  1  Honst. 
Grim.  Gas.  402;  People  v.  WhUe,  14  Wend.  Ill;  and  in  State  v.  Cretan,  38  Mo. 
872,  where  the  court  said  that  the  admission  of  such  testimony  was  contrary 
to  established  prindples  of  law,  and  that  the  prosecution  could  only  introduce 
it  to  rebut  evidence  of  his  good  dharaeter,  already  introduced  by  him.  Such 
evidence  is  not  confined  to  the  character  of  the  defendant  prior  to  the  time  of 
the  commission  of  the  alleged  offense.  Evidence  of  a  bad  reputation,  subse- 
quently acquired,  may,  indeed,  be  of  little  weight;  but  still  it  will  have  some 
bearing,  as  commonly  the  descent  from  virtue  to  crime  is  gradual:  Common* 
^eeaUhy,  Sadbet,  22  Pick,  9H,  After  evidence  of  character  has  been  introduced 
by  the  defendant,  it  is  a  fact  in  the  case,  and  he  is  entitled  to  an  instruction 
stating  that  it  is  a  circumstance  tending,  in  a  greater  or  less  degree,  to 
establish  his  innocence,  and  the  jury  must  take  such  evidence  into  considera- 
tion, for  the  purpose  of  determining  whether  it  creates  a  reasonable  doubt  of 
his  guilt:  People  v.  Daggett,  62  GaL  27;  People  v.  Aehe,  44  Id.  288;  Peopfe  v. 
iMia»  45  Id.  292;  PeopU  w.  Bdl,  ^  Id.  4S6. 


HUBST   U    SOBINSON. 

,  [18  MlSBOUBI,  82.] 

ATOniwroir  bt  Ovx  ov  Two  or  Mobi  Go-FLADiTDm  or  Go-dkrhhaxt^ 
if  th^  have  a  joint  interest  in  the  suit,  is  in  general  evidence  against  alL 

Iv  PROFBR  iMtfTKUOTioy  HAS  BEEN  GiTXH,  a  decision  of  the  lower  court  will 
not  be  reversed  for  refusing  to  give  others,  the  opposite  of  the  one  given. 

HuBST  &  Salmon,  copartners,  sued  defendant  in  error  for  a 
blacksmith  bill  amounting  to  some  thirty  dollars.   After  several 
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trials,  defendant  in  error  recovered  judgment  in  the  October 
term  of  the  circnit  court  in  1849,  the  court  sitting  as  a  jury. 
While  the  case  was  before  the  court,  a  deposition  of  plaintifiP 
Hurst,  which  was  suppressed  by  the  court,  was  read  in  evidence 
by  the  defendant  in  error,  as  an  admission  of  said  plaintiff. 
The  partnership  had  long  been  dissolved  at  this  time.  Nu- 
merous instructions  were  asked  by  both  sides  and  refused  by 
the  court  Plaintiff  assigns  as  error  the  admission  of  Hurst's 
declarations  as  contained  in  his  said  suppressed  deposition, 
the  giving  of  defendant's  second  instruction,  the  refusal  of  the 
first  seven  instructions  asked  by  plaintiff  in  error,  and  the  re- 
fhsal  to  grant  a  new  trial. 

Kowndarj  for  the  plaintiff  in  error. 
HaydeUj  for  the  defendant  in  error. 

By  Court,  Rtland,  J.  The  questions  which  appear  to  this 
court  of  most  importance  are  those  arising  from  the  instruc- 
ti<m8  given,  and  the  admission  of  the  statement  of  the  plaintiff 
Hurst,  that  the  account  against  the  defendant  Robinson  had 
eeen  folly  settled.  We  shall  pay  no  attention  to  the  question, 
vrhich  the  plaintiff  in  error  endeavored  to  raise  in  the  court 
bdoWf  about  the  custom  of  paying  for  blacksmith  work  in  this 
country  in  money  only;  nor  shall  we  trouble  ourselves  to  notice 
the  power,  authority,  or  right  of  one  partner  in  the  blacksmith 
business  to  make  agreements  with  the  farmers  for  their  custom, 
by  contracting  to  take  what  is  called  in  this  case  ''farm  prod- 
uce," for  such  blacksmith  work  as  shall  be  done  for  them,  in 
the  shop  of  which  he  is  partner.  The  question  as  to  the  admis- 
ffion  of  the  statement  of  the  plaintiff  Hurst,  which  he  had 
made  in  writing,  under  oath,  in  the  form  of  a  deposition,  is  the 
most  important  one  in  this  case.  It  seems  that  the  defendant 
Robinson  had  taken  the  deposition  of  the  plaintiff  Hurst,  one 
of  the  partners  in  the  blacksmith  business;  which  deposition 
had  been  suppressed  by  the  court  below.  The  defendant  Rob- 
inson then  proposed  to  read  this  statement,  not  as  a  deposition, 
but  as  a  confession  or  admission  of  facts  by  one  of  the  plain- 
tiffs in  this  case.  He  proved  the  handwriting  of  Hurst,  and 
offered  to  read  his  statement.  This  was  objected  to  by  the 
plaintiffs,  but  admitted  by  the  court 

The  principle  involved  in  this  question  has  heretofinre  de- 
manded the  attention  and  received  the  consideration  of  this 
court    In  the  case  of  Armstrong  et  al.  v.  Farrar^  8  Mo.  627» 
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this  question  came  up,  and  after  a  review  of  many  decisions, 
the  court  express  tbeir  unwillingness  to  depart  from  the  rule 
laid  down  in  Phillips,  Starkie,  and  Greenleaf.  It  is  thus  stated 
by  (jreenleaf:  ^'If  the  parties  have  a  joint  interest  in  the  mat- 
ter in  suit,  whether  as  plaintiffs  or  defendants,  an  admission 
made  by  one  is  in  general  evidence  against  all;  they  stand  in 
ttiii  respect  to  each  other,  in  relation,  similar  to  that  of  exist- 
ing copartners."  We  still  adhere  to  the  views  of  this  court 
given  in  that  case,  and  consequently  we  see  no  error  in  the 
admission  of  this  evidence  in  the  court  below. 

The  plaintiffs  have  no  right  to  object  to  it,  because  the  depo- 
sition had  been  suppressed.  It  was  not  read  as  a  deposition, 
but  simply  an  admission  in  writing  by  one  of  the  plaintiffs. 

We  have  no  fault  to  make  with  the  action  of  tiie  court  in 
giving  the  second  instruction  prayed  for  by  the  defendant 
Robinson;  and  consequently  we  are  not  disposed  to  find  fi;ult 
in  the  act  of  the  court  below,  in  refusing  to  give  the  first  seven 
instructions  prayed  for  by  the  plaintiffs,  as  these  seven  refused 
are  but  the  converse,  in  some  shape,  to  the  one  given  for  de- 
fendant. We  will  here  insert  the  second  instruction^  the  only 
one  given  for  the  defendant  Robinson:  ''That  it  was  comjx:- 
tent  for  the  partner.  Hurst,  during  the  partnership,  to  make  a 
special  agreement  with  Robinson  to  do  the  blacksmith  work, 
etc.,  mentioned  in  the  accounts  sued  on,  for  Robinson,  and  to 
receive  pay  therefor  in  property  other  than  money,  and  that  if 
the  court  &ad  from  the  evidence  that  the  partner,  Hurst,  dur- 
ing the  partnership  did,  as  the  partner  in  the  said  blacksmith 
business,  do  and  perform  the  work,  etc.,  for  the  said  Robinson, 
for  which  suit  is  brought;  and  further  find  that  the  same  was 
done,  etc.,  under  said  agreement,  and  paid  for  by  Robinson  ac- 
cording to  said  agreement,  before  the  commencement  of  this 
suit,  that  then  the  plaintiffs  cannot  recover.'^ 

Here,  we  find  the  whole  merits  of  the  case  turn.  The  plain- 
tiffs, having  been  paid  once,  agreeably  to  the  understanding 
when  the  work  was  brought  to  the  shop  to  be  performed,  al- 
though this  payment  was  made  to  one  of  them,  and  the  work 
done  by  that  one,  are  still  seeking  to  recover  payment  again; 
and  alleging  as  a  reason  for  this  conduct  that  the  payment  of 
the  account  was  in  "farm  produce,"  for  the  use  of  one  of  the 
plaintiffs,  one  of  the  firm.  We  are  not  anxious  to  seek  out 
objections,  technical  defects,  in  order  to  reverse  a  judgment 
so  consonant  with  right  and  justice  as  this  one  is. 

The  judgment  of  the  court  below  will  therefore  be  affirmed. 
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Whxbx  Pbofbr  lK8TBtJcno5s  CovEBiNQ  Wholb  Gbouvd  of  the  oontro- 
f«qr  •!•  gmn  by  the  oourt,  the  judgment  will  not  be  reverted  merely 
beoMee  tome  inetmotioDe  eeked  for  and  rejected  might  hATe  been  gnated: 
SeeJMwtf&t/^/fiMiraMeOxT.  CbAen,  43  Am.  Dea  841,  and  note. 


WiLEEIUSON   U    StATB. 
pt  MiMoau,  9L] 
Two  Knoi  Wbioh  in  Qezoival  DxBiVAXiozr  abb  Said^  and  eve  tik«i 
pomiaenoiiely  in  oommon  nee,  though  they  do  diflbr  in  aoond,  ere  rnb- 
•tentially  the  aeme,  end  the  oae  of  one  instead  of  the  other  will  not  sap- 
port  a  plea  in  abatement. 

The  question  as  to  whether  or  not  the  circuit  court  did  right 
in  refusing  to  admit  the  defendant's  plea  in  abatement  to  be 
filed,  and  in  not  allowing  an  issue  to  be  made  upon  that  plea, 
is  the  only  one  presented  in  this  case. 

Bobardsy  attomey^eneraly  for  the  state. 

By  Court,  Bylaio),  J.  This  case  presents  no  other  question 
before  us  than  the  act  of  the  court  below,  in  treating  the  de- 
fendant's plea  in  abatement  as  a  nullity. 

We  are  satisfiied  that  the  plea  is  not  a  good  one,  and  that  the 
matter  set  forth  in  the  plea  is  not  susceptible  of  being  properly 
pleaded  in  abatement;  and  we  are  not  disposed  to  complain  of 
the  court  below  in  thus  treating  it. 

The  authority  in  2  Hawkins's  Pleas  of  the  Crown,  cited  by  the 
attorney-general,  sustains  his  position;  but  without  saying  any- 
thing to  sanction  that  authority,  we  are  satisfied  that  this  plea 
has  no  merits.  **  Wilkerson"  or  ''  Wilkinson,"  like  the  names 
of  *'  Robinson  "  or  ^  Robertson"  or  '^  Roberson,"  '^  Hudson  "  or 
**  Hutson,"  are  so  much  alike  in  sound,  so  nearly  the  same  in 
original  deriyation,  and  so  promiscuously  taken  in  common 
use,  that  the  variance  in  orthography  may  be  considered  so 
nearly  nothing  as  that  the  law  will  not  notice  it.  De  minimiB 
non  curat  lex. 

The  authority  of  the  case  of  Gordon  y.  Holiday^  1  Wash.  C. 
C.  285,  will  shed  much  light  upon  the  subject  to  those  among 
OS  who  yet  seem  so  fond  of  technicalities  that  have  met  with 
no  favor  in  courts  of  justice  for  more  than  a  century. 

In  this  case,  the  bill  of  exceptions  shows  that  when  Ib^  case 
was  called  for  trial  the  defendant  announced  himself  ready.  A 
jury  was  sworn  to  try  the  case,  and  by  their  verdict  found  the 
defendant  guilty  of  the  offense  of  gaming,  assessed  his  punish- 
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ment  to  ten  dollars,  and  then  the  defendant  complains  that  his 
plea  in  abatement  had  not  been  tried.  We  are  satisfied  with 
the  action  of  the  coaii^  in  paying  no  attention  to  his  plea,  in 
treating  it  as  a  mere  nullity. 

He  has  had  the  advantage  of  a  jury  to  try  hia  gidlt  or  inno- 
cence.   He  hiui  no  cause  to  complain. 

Let  the  judgment  be  aflbmed. 


AU  tilt  antharitiiM  to  tba  point  mvolvad  in  the  abof6  otM  in  this  aeiiBB  tan 
iwllegfcedinthenotetoJWiiiiiwrfioitT.igftrie^g2  Am.  Peg  IW.  The  prindptl 
OBM  WM  dtod  by  way  ot  analogy,  to  ■natain  the  propoaition  that  the  nama 
'^Hntaon"  for  ^'Hodaon"  in  an  indietmant  waa  not  fatal*  in  Aofe  t.  ffvinm, 
1511^612. 
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ruibaaouK,  141] 

IsiwiassE  ov  PnoanaaoBTKoi^  wzTB  Knowlkdobov  T^iunaiov  Houna 
10  Mm  Dbuhd  upon  the  maker  or  aooeptor,  wlio  makea  an  vnoondi- 
tional  promiae  to  pay,  or  acta  in  anoh  a  way  as  to  ahoir  an  aeknowledg- 
ment  of  his  liability^  thereby  waires  his  li^t  to  notioe  of  demand  and 
refusal  to  pay. 

What  Facts  wnx  Amouitt  to  Waivsb  ov  NonoB  of  non-payment  of  note  is 
a  qnestion  of  law  for  the  ooort 

lasiBVonoir  that  Gibxain  EvmEHca  Oowjomsd  to  FnoTs  Oibeaiv  FA(on» 
from  which  the  oonrt  might  find  for  the  plaintifit  amounts  bat  to  a  oom* 
ment  upon  the  testimony,  and  is  sa  encroaohment  upon  the  province  of 
the  triers  of  fact. 

IrnxnuoEB  MAT  Aot  as  Aokbt,  oe  bb  Explotbd  to  Pbosbootb  Siht  for  the 
odUeotion  of  a  note^  and  sot  waive  his  li^^t  to  notioe  of  its  non-payment. 

Ebbor  to  the  Cole  circuit  The  facts  are  stated  in  the 
opinion. 

Hayder^  for  the  plaintiff  in  error. 

AbM  and  StringfeUaWy  for  the  defendant  in  error* 

By  Court,  Nafton,  J.  This  was  a  suit  against  Huston  as 
indorser  of  a  negotiable  note,  made  payable  to  him  by  J.  W. 
&  P.  L.  Smith.  The  case  was  submitted  to  the  court  without 
a  jury.  Upon  the  trial,  the  plaintiffs  read  the  deposition  of 
one  Smallwood,  who  stated  that  some  time  in  December,  1843, 
the  defendant,  Huston,  placed  in  his  hands  for  collection  the 
note  sued  on,  for  which  the  witness  gave  his  receipt;  that  said 
Huston  stated  that  he  had  transferred  the  note  to  the  plaintiffs; 
that  the  makers  of  the  note  resided  in  Ray  county;  that  the 
witness  (who  was  a  lawyer)  immediately  instituted  suit  against 
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the  makers  in  the  Ray  circuit  court  and  obtained  a  judgment; 
that  this  suit  was  conducted,  from  the  beginning  to  its  termina- 
tion, under  the  direction  of  said  Huston;  that  said  Huston  and 
the  deponent  boarded  at  the  same  house  in  Lexington,  and  had 
fiequent  conversations  concerning  said  suit;  that  Huston  had 
foil  knowledge  of  the  manner  in  which  said  suit  was  conducted, 
and  of  every  step  taken  in  its  progress.  The  deponent  was 
under  the  impression  that  Huston  communicated  to  him  as 
a  reason  why  he  undertook  to  have  said  note  collected,  that  the 
makers  were  in  a  failing  condition,  and  he  apprehended  a  loss 
if  any  delay  occurred.  The  deponent  further  stated  that  he 
had  no  conversation  with  the  Wilsons  (plaintiffs),  or  either  of 
them,  touching  the  note  or  suit  during  its  progress.  The 
receipt  which  this  witness  executed  to  Huston,  when  he  received 
the  note  for  collection,  is  as  follows: 

^^  Received  from  Messrs.  S.  &  W.  Wilson,  for  coUectioiiy  by 
the  hands  of  James  Huston,  a  note  drawn  by  James  W.  &  P. 
L.  Smith,  for  the  sum  of  one  hundred  and  fifty  dollars,  pay* 
able  twelve  months  after  date,  dated  September  18, 1842,  beur* 
ing  interest  from  date,  at  ten  per  cent,  drawn  payable  to  James 
Huston,  and  by  him  assigned  to  S.  &  W.  Wilson. 

"December  27, 1843.  L.  W.  Smallwood." 

This  was  the  only  evidence  in  the  case  touching  the  question 
of  notice  or  waiver  of  notice  on  the  part  of  Huston. 

The  plaintiffs  asked  thirteen  instructions,  most  of  which 
were  refused.  The  court  declared  the  following  to  be  the  law 
applicable  to  the  case:  "The  law  of  this  case  is,  that  if  the 
plaintiffs  have  not  given  sufficient  evidence  to  show  that  the 
note  in  controversy  was  indorsed  at  a  different  time  from  that 
stated  in  their  bill  of  particulars,  it  ought  to  be  considered  as 
true  that  said  note  was  indorsed  at  the  time  mentioned  in  the 
bill  of  particulars.  If  the  note  in  question  was  indorsed  be- 
fore its  maturity,  the  defendant  was  entitled  to  notice  of  the 
non-payment  thereof  by  the  makers  within  a  reasonable  time 
after  such  note  had  been  presented  and  payment  refused.  If 
the  note  in  question  was  indorsed  before  its  maturity,  the  plain- 
tifEs,  in  order  to  relieve  themselves  from  the  necessity  of  giving 
notice  to  the  defendant  of  the  non-payment  thereof,  must  show 
a  waiver  of  the  right  on  the  part  of  Huston,  either  expressed  or 
implied,  to  demand  such  notice,  or  a  promise  to  pay  such  note 
after  its  dishonor,  with  a  knowledge  of  the  facts  of  its  present* 
ment  for  payment,  and  dishonor  or  failure  of  plaintiffs  to  pre- 
sent such  note  for  payment" 


140  Wilson  v.  Huston.  [Missouri, 

The  court  also  gave  the  fotirth,  fifth,  seventh,  and  eighth  in- 
straotions  as  requested  by  the  plaintiff,  which  were  as  follows: 

'*4.  If  the  court  find  firom  the  evidence  that  at  the  time  the 
note  was  assigned  by  the  defendant  to  the  plaintiflb,  it  was  the 
understanding  or  agreement  between  them  that  the  defendant 
was  to  collect  the  money  therein  specified  for  the  plaintiffs, 
and  that  the  defendant,  to  that  end,  caused  the  suit  to  be  in- 
stituted in  the  Ray  circuit  court,  and  prosecuted  the  same  to 
judgment,  execution,  etc.,  as  set  forth  in  said  record  and  pro- 
ceedings of  the  Ray  circuit  court,  which  was  read  in  evidence 
by  the  plaintiffs,  and  failed  to  collect  the  same,  as  therein 
specified,  then  the  court  ought  to  find  for  the  plaintiffs.'^ 

''  5.  If  the  court  find  from,  the  evidence  that  it  was  the  agree- 
ment or  understanding  between  the  plaintiffs  and  defendant, 
at  the  time  the  defendant  assigned  the  note  of  the  said  Smiths 
to  them,  that  he  was  to  collect  the  money  therein  specified  for 
said  plaintiffs,  then  it  was  not  necessary  that  the  said  plain- 
tiffs should  have  given  to  said  defendant  notice  of  the  non* 
payment  thereof  to  them,  the  said  plaintiffs,  even  though  the 
court  shall  find  that  the  note  was  assigned  before  the  money 
therein  specified  became  due." 

^'7.  If  the  court  find  from  the  evidence  that  the  defendant 
assigned  said  note  to  the  plaintiffs,  as  alleged  in  the  declara- 
tion; and  further  find  that  the  plaintiffs,  in  their  bill  of  par- 
ticulars of  their  claim  and  demand  filed  in  this  cause,  and  for 
which  this  suit  is  brought,  have  stated  or  specified  therein  that 
the  said  note  was  assigned  anil  indorsed  by  him,  said  defend- 
ant, to  said  plaintiffs,  on  or  about  the  twentynseoond  day  of  May, 
1848,  as  specified  in  said  bill  of  particulars;  that  such  state- 
ment of  the  particular  time  of  the  said  assignment  of  the  note 
does  not  require  the  plaintiffs  to  prove  the  assignment  was 
made  precisely  as  so  stated,  but  they  may  prove  that  the  note 
was  assigned  at  a  time  subsequent  or  prior  thereto." 

'^8.  The  fact  that  the  written  indorsement  of  the  said  note 
to  the  plaintiffs,  as  read  in  evidence  to  the  court,  has  no  date 
thereto,  is  no  evidence  that  the  note  was  assigned  by  defend- 
ant to  the  plaintiffs  before  the  money  therein  specified  became 
due." 

The  plaintiffs  objected  to  the  instructions  given  by  the  court, 
and  took  a  nonsuit.  After  an  unsuccessful  motion  to  set  this 
nonsuit  aside,  they  appealed. 

It  is  well  settied  that  if  an  indorser,  with  a  knowledge  of  the 
failure  of  the  holder  to  make  a  demand  upon  the  maker  or  ao- 
eeptor,  makes  an  unoonditional  promise  to  pay,  or  acts  in  ^ch 
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A  way  as  to  show  an  acknowledgment  of  his  liability,  with  a 
knowledge  of  the  fSacts  which  would  exempt  him,  such  declara- 
tions and  acts  are  an  implied  waiver  of  due  notice  of  a  demand 
upon  the  drawer  or  acceptor.  These  declarations  and  acts 
amount  to  an  admission  of  the  party  making  them,  that  the 
holder  has  a  right  to  resort  to  him  on  the  bill,  and  that  he  has 
received  no  damage  for  want  of  notice:  Rogers  v.  StevenSj  2  T. 
R.  713;  Thomtm  Y.Wynnj  12  Wheat.  188;  JffopKrw  v.  lAfweU^ 
12  Mass.  53. 

Mr.  Bayley  remarks,  in  his  treatise  on  bills,  chapter  9,  page 
406,  that  under  an  allegation  of  notice  it  may  be  questionable 
whether  evidence  can  be  given  to  excuse  the  want  of  notice,  or 
whether,  to  let  in  such  evidence,  the  facts  to  excuse  notice 
should  not  be  specially  pleaded.  If  this  conjecture  be  well 
founded,  it  establishes  the  proposition  that  what  facts  will 
excuse  notice  or  amount  to  a  waiver  of  notice  must  be  a  ques- 
tion of  law  for  the  determination  of  the  court.  And  this  opin- 
ion, with  some  deviations  in  practice,  seems  to  be  the  one 
generally  adopted:  Smith's  Lead.  Cas.  242;  U.  S.  Dig.,  tit. 
Promissory  Notes,  c.  16,  p.  618. 

The  instructions  given  by  the  court  at  the  instance  of  the 
plaintifiPs  were  based  upon  this  understanding  of  the  law,  and 
those  given  by  the  court  of  its  own  accord,  so  for  as  they  went, 
were  not  inconsistent  with  this  principle.  Those  instructions 
have  not  been  objected  to,  and  so  far  as  we  can  discover  are 
onobjectionable.  The  only  ground  upon  which  the  plaintiffs 
could  be  justified  in  taking  a  nonsuit,  with  any  expectation 
that  this  court  would  set  it  aside,  must  be  found  in  the  refusal 
of  the  court  to  give  certain  instructions  asked  by  the  plaintiffs. 
These  instructions  I  have  not  embodied  at  length  in  the  state- 
ment, because  they  contain  a  palpable  and  fatal  defect  which 
can  be  explained  without  reference  to  their  phraseology  or 
minute  details.  The  first,  second,  third,  sixth,  eleventh,  and 
twelfth  instructions  called  upon  the  court  to  declare  that  cer- 
tain facts,  about  which  there  was  testimony,  conduced  to  prove 
or  eistablish  certain  other  facts,  and  that  fh)m  these  facts  the 
court  might  find  a  verdict  for  the  plaintiffs.  Instructions  of 
this  character  can  only  amount  to  comments  upon  the  testi- 
mony, and  are  a  plain  encroachment  upon  the  province  of  the 
triers  of  fact.  They  are  only  calculated  to  mislead  where  they 
are  given  to  juries,  and  totally  unnecessary  where  the  court 
itself  has  been  called  upon  to  assume  the  settlement  of  both 
the  facts  and  law  of  the  case. 

The  ninth  instruction  is  as  followp:  "That  if  the  court  find 
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from  evidence  that  the  said  defendant  procured  the  said  Small- 
wood  to  institute  and  prosecute  said  suit  in  the  Ray  circuit 
court,  upon  said  note,  after  said  assignment  thereof,  to  judg- 
ment, execution,  etc.,  as  deposed  to  by  said  Smallwood,  and  as 
specified  in  said  record  and  proceedings  read  in  evidence  by 
plaintiffs,  then  the  court  ought  to  find  that  the  said  defendant 
either  had  due  notice  of  the  non-payment  of  the  money  in  the 
note  specified  by  the  makers  thereof,  or  that  the  said  defend- 
ant had  waived  his  right  to  demand  or  require  such  notice  of 
the  non-payment  thereof  from  said  plaintiffs." 

This  is  manifestly  a  non  sequitur.  There  are  circumstances 
and  facts  not  alluded  to  in  the  instruction  which  would  con- 
trol the  liability  of  Huston  upon  the  hypothesis  stated.  He 
may  have  taken  the  note  as  a  mere  agent  for  collection,  and 
without  considering  himself  as  having  any  personal  interest  in 
the  result.  He  may  have  taken  it  after  it  was  due,  and  after 
his  release  had  resulted  firom  the  failure  of  the  plaintiffs  to 
make  a  demand  upon  the  Smiths.  In  either  event,  he  was  no 
longer  responsible,  and  his  acting  as  agent  for  collection,  either 
ex  gratia  or  for  reward,  would  not  revive  his  liability.  On  the 
other  hand,  there  are  circumstances  which  might  establish  his 
liability.  If  Huston  and  the  plaintiffs  resided  in  the  same 
town,  and  the  former  did  not  follow  the  business  of  collecting, 
the  language  attributed  to  him  by  the  witness  Smallwood, 
when  pressing  the  suit  against  the  Smiths,  would  go  very  far 
to  show  a  knowledge  on  the  part  of  Huston  of  the  want  of  de- 
mand, and  an  admission  of  his  continued  liability  notwith- 
standing such  laches.  This  would  be  a  fetct  for  the  jury.  The 
evidence  in  the  case  was  meager,  and  the  apprehensions  of  the 
plaintiffs,  and  their  unwillingness  to  let  the  case  go  to  a  ver- 
dict, seem  to  have  resulted  rather  from  the  meagemess  of  the 
evidence  than  from  any  failure  on  the  part  of  the  court  to  de- 
clare  the  legal  principles  upon  which  the  verdict  was  to  depend. 
Indeed,  it  is  not  by  any  means  apparent  that  the  plaintiffs 
were  bound  to  lose  a  verdict.  It  was  for  them,  however,  to 
risk  the  case  or  not,  as  they  preferred. 

The  tenth  instruction  was,  that  upon  the  facts  given  in  evi- 
dence the  plaintiffs  were  entitled  to  a  verdict.  This  was  not 
so  as  a  proposition  of  law,  although  such  might  have  been  the 
result. 

These  are  all  the  instructions  refused,  and  as  we  can  discover 
no  error  in  declining  to  give  them,  the  nonsuit  must  stand. 

Judgment  affirmed. 

Ryland,  J.,  dissented. 
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Ir  Ibdobsb  of  FBOiuaBaBT  Non  Fbokibis  to  Pat  Sakk  after  f aflnre 
if  d»e  notioe^  with  fnll  knowledge  of  the  laches,  he  waives  the  want  of 
Mtiosand  is  liaUe:  BeeTrimNer.  Thorm^  8  Am.  Deo.  802,  aodnotei  Ladd 
T.JCoHMy,  OIdL77;  HaU  y.  Frtmm,  10  IL^l;  iftOer  y.  JJoeU^,  4  Id.  872s 
Dwkm  y.  FUee,  26  Id.  267;  Ddm^  ▼•  MoOere,  16  Id.  169;  UitUed  Statm 
Bmky.  iSoHOoni;  86  Id.  621,  and  note;  ffwUy.  Wadleigh,  45  Id.  108. 

LnHtuunoaro  io  Jubt  sbould  bi  Posmva  AifD  Sfbgoio^  and  ahonU 
bsie  nothing  to  inferenoe:  Bnifder  y.  Xq/rom&rfa^  12  Am.  Deo.  187. 


Williams  v.  Cowdbn. 

[18  HisaouBi,  2U.J 
ftBEAsn  Dbvjiud  to  Soir  aitd  Dauqbtxb  in  CoBmoif,  npon  oondition  thai 
ihoald  the  daughter  marry  or  die  it  ahonld  belong  to  the  son  in  aevendtys 
BMf  that  the  oondition  was  in  restraint  of  marriage,  and  yoid. 

Ebbob  to  the  Boone  circait  court    The  opimon  states  the 

Ocrdon^  for  the  plaintiffs  in  error. 
BcbardSj  for  the  defendant  in  error. 

By  Court,  Bibch,  J.  The  plaintiffs  in  error  brought  their 
suit  in  the  Boone  circuit  court,  against  the  defendant,  for  par- 
tition of  a  tract  of  land.  The  petition  alleged  that  in  the 
month  of  August,  1846,  Joseph  Cowden  died  seised  of  the  tract 
in  fee,  and  that  prior  to  his  death  he  made  and  published  his 
will,  whereby,  amongst  other  things,  he  gave  and  bequeathed 
to  his  son  Montgomery,  and  his  daughter  Louisa,  in  equal 
moietieB,  the  tract  of  land  in  suit,  with  provision,  however,  that 
if  his  said  daughter  should  marry  or  die,  the  land  should  belong 
to  his  said  son  exclusively.  It  is  further  alleged  in  the  peti- 
tion that,  at  the  commencement  of  this  suit,  the  said  Montgom- 
ery was  living  and  married,  and  that,  on  the  twenty-sixth  day 
of  January,  1847,  the  plaintiffs  intermarried  with  each  other. 
The  petition  concludes  with  the  allegation  that  the  said  Mont- 
gomery and  the  said  Louisa  are  each  entitled  to  the  equal 
undivided  half  of  the  land,  and  prays  for  judgment  of  partition 
or  sale,  accordingly.  The  circuit  court  having  sustained  the 
defendant's  demurrer  to  the  petition,  the  plaintiff  presents  the 
legal  questions  involved  in  that  decision  for  the  examination 
and  decision  of  this  court. 

The  question  being  a  new  one  in  the  jurisprudence  of  our 
state,  and  the  authorities  to  which  we  have  been  referred  ap- 
fiarently  irreconcilable,  we  have  bestowed  upon  it  such  analysis 
and  reflection  as  has  resulted  in  the  conclusion  that  upon  all 
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juat  principles  of  reason  and  analogy,  the  legal  effect  of  the 
will  in  question,  so  lEar  as  it  can  be  inferred  from  the  pleadings 
before  us,  was  to  vest  the  real  estate  therein  specified,  at  the 
death  of  the  testator,  in  his  two  children  as  tenants  in  common; 
and  that  the  condition  subsequent,  respecting  the  marriage 
of  his  daughter,  was  not  such  a  one  as  in  law  will  divest  such 
Ml  estate.  Viewing  the  case  thus,  neither  the  distinction  which 
Beems  to  be  somewhat  relied  on,  where  there  is  and  where 
there  is  not  a  ^'bequest  over,"  nor  the  one  even  less  applicable 
in  this  coimtiy,  as  between  bequests  of  real  and  personfd  estate, 
need  be  further  examined  or  remarked  upon  here,  than  to  state 
in  reference  to  the  former  that  in  the  absence  of  the  will  itself 
(there  being  as  yet  neither  answer  nor  testimony),  we  must 
needs  regard  the  alleged  provision  as  within  the  general  rule, 
instead  of  such  exception  as  may  or  may  not  be  established 
upon  the  full  hearing  for  which  we  shall  remand  the  cause. 

Upon  the  general  proposition,  the  preservation  of  domestic 
happiness,  the  security  of  private  virtue,  and  the  rearing  of 
fEtmilies  in  habits  of  sound  morality  and  filial  obedience  and 
reverence,  are  deemed  to  be  objects  too  important  to  society  to 
be  weighed  in  the  scale  against  individual  or  personal  will. 
In  this  case,  it  need  scarcely  be  more  specifically  intimated 
that  the  clause  in  question,  however  well  intended,  virtually  ' 

presented  and  held  up  a  continued  reward  for  that  species  of  ^ 

immorality  to  avert  which  the  institution  of  marriage  was  so  i 

divinely  ordained  and  has  been  so  wisely  upheld.     By  its  ^ 

terms,  no  offense  but  that  of  marriage,  however  suitable,  no 
crime  even,  could  divest  his  child  of  the  estate  bequeathed  to 
her.  Surely  society  has  not  been  organized  thus  to  uphold  a 
direction  to  property,  which  is  ifot  its  creature,  and  which 
could  not  even  be  acquired  or  transmitted  without  its  aid  and 
protection,  but  which  it  must  be  obvious  might  thereby  under- 
mine and  overthrow  the  main  foundation  upon  which  it  re- 
poses. It  is  admitted  that  this  may  be  regarded,  in  one  sense, 
as  an  isolated  case,  but  to  this  it  must  be  answered  that  courts 
can  pass  upon  it  only  as  parcel  of  a  system  in  contravention  ] 

with  the  one  out  of  which  has  grown  the  right  to  pass  upon  it 
at  all. 

Judge  Story,  in  his  admirable  commentaries  upon  equity 
jurisprudence,  after  remarking  upon  the  cases  which  even  he  i 

cannot  reconcile,  states  the  general  result  of  the  modem  Eng-  , 

lish  doctrine  in  these  words:  ^^  Conditions  annexed  to  gifts, 
legacies,  and  devices  in  restraint  of  marriage  are  not  void,  if 
they  are  reasonable  in  themselves,  and  do  not  directly  or  vir* 
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tually  operate  as  an  undue  restraint  upon  the  freedom  of  mar- 
riage. If  the  condition  is  in  restraint  of  marriage  generally, 
then,  indeed,  as  a  condition  against  public  policy  and  the  due 
economy  and  moraKty  of  domestic  life,  it  will  be  held  utterly 
▼oid." 

Mr.  Fonblanque  has  also,  with  great  propriety,  remarked  that 
"the  only  restrictions  which  the  law  of  England  imposes  are 
such  as  are  dictated  by  the  soundest  policy,  and  approved  by 
the  purest  morality.  That  a  parent,  professing  to  be  affection* 
ate,  shall  not  be  ui^ust;  that,  professing  to  assert  his  own 
claim,  he  shall  not  disappdnt  or  control  the  claims  of  nature, 
nor  obstruct  the  interests  of  the  community;  that  what  pur- 
ports to  be  an  act  of  generosity  shall  not  be  allowed  to  operate 
as  a  temptation  to  do  that  which  militates  against  nature, 
morality,  or  sound  policy,  or  to  restrain  from  doing  that  which 
would  serve  and  promote  the  essential  interests  of  society — 
these  are  rules  which  cannot  reasonably  be  reprobated  as  harsh 
infringements  of  private  liberty,  or  even  reproached  as  unneces- 
sary restraints  on  its  free  ezerdse." 

Godolphin,  likewise,  has  very  correctly  laid  down  the  general 
principle  that  '^  all  conditions  against  the  liberty  of  marriage 
are  unlawfril'' — so  that  the  marvel  would  seem  to  be  that 
courts  should  have  so  differed  in  the  application  of  such  obvious 
principles  as  to  leave,  perhaps,  the  preponderance  of  that  de» 
soription  of  authority  in  favor  of  the  opinion  which  we  have 
thus  reversed* 


Tbb  nmnspiL  oamm  u  acoD  to  the  point  that  ''the  policy  of  the  law 
bnag  to  auxNin^  flDHnage^  oositnoti  in^oihif^goiienl  1  oiU  liiit  on  mMgriaga 
•leToid,''iB  1  Wharton  on  Cont,  mo.  806:  Sao  also  PtoMoa  on  Oool,  4Ch 
ad^aoa.    SaoalaoiVliii^y.  i)MiHBy,  cMfa^  p.  llO^andnotatiMMtOb 


V 


MoBBisoN  V.  Smith. 

[IS  MuaooBi,  88iJ 
VhOMM  Smvmsul  Vamxb  ABM  Indobsxd  Df  Blavk  upon  the  back  of  a  n^fo- 
tiable  iostnunent^  the  holder  oannot  fill  in  the  blank  above  each  ao  aa  to 
make  it  a  Joint  aarignmmit  of  alL 

Thb  petition  set  forth  a  certain  promissory  note,  indorsed 
successively  by  one  Woodfolk  and  one  Stephenson,  the  payees, 
and  by  them  indorsed  to  defendants,  and  by  defendants  in* 
dorsed  to  plaintiff.  Af  the  trial,  the  plaintiff  introduced  in 
evidence  the  note  set  forth  in  the  petition,  and  admitted  that 

Aic.  naa  Vol.  LQI— 10 
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there,  at  the  Ume  of  the  trials  be  had  filled  up  the  indorsement 
by  writing  over  the  names  of  Woodfolk  and  Stephenson, ''  Pay 
the  within  to  J.  F.  Smith  and  S.  H.  Robbins,"  and  over  de- 
fendants' names  an  order  to  pay  Guy  Morrison.  The  effect  of 
this  indorsement  was  the  only  question  about  which  there  was 
any  dispute.  The  court  below  ncmsuited  plamtiff,  holding  that 
the  indorsement  of  the  defendants  should  haTe  been  several 
and  conseoutiye,  and  not  joint  The  plaintiff's  motion  to  set 
aside  the  nonsuit  was  denied,  and  he  excepted.  Said  ruling 
is  now  assigned  as  error. 

Gamble  and  Bat0$^  for  the  plaintifll 
Hilly  for  the  defendants. 

By  Court,  Rylajo),  J«  The  question  in  this  case  involves 
the  right  of  a  holder  of  a  negotiable  note  indorsed  in  blank, 
by  two  or  more  persons  having  written  their  nanpies  thereon,  to 
fill  up  the  indorsement  by  simply  writing  over  all  .the  names 
one  assignment,  so  aa  to  make  the  assignment  the  joint  act 
of  all  those  whose  names  have  thus  been  written. 

The  right  of  a  holder  to  fill  up  blank  indorsements  is  un- 
questionable; this  power  is  given  by  every  one  who  thus  writes 
his  name  on  negotiable  or  assignable  paper.  But  this  is  not 
the  question.  Can  the  holder,  instead  of  filling  up  fit)m  one 
to  another  so  as  to  make  a  regular  claim  to  the  last  indoraer 
and  from  him  to  the  holder,  make  one  indorsement  over  all 
the  names  to  himself  7 

I  have  no  doubt  that  by  the  consent  or  by  the  agreement  of 
the  persons  whose  names  are  indorsed  on  tiie  note  that  such 
may  be  made  a  joint  indoieement,  but  without  such  under- 
standing or  agreement  each  indorser  must  be  considered  a 
separate  actor,  who  assigns  the  note  and  who  becomes  liable 
by  such  assignment. 

In  this  case,  the  plaintifiiB  in  error  contend  that  the  court 
below  should  have  given  judgment  in  their  favor,  because 
they  set  out  a  joint  indorsement  in  their  declaration,  and 
proved  it  before  the  court.  This  reasoning  is  specious.  The 
court  below  decided  that  without  showing  some  authority  or 
agreement  by  the  indorsers  that  their  act  was  to  be  considered 
a  joint  one,  the  law  presumed  it  not  to  be  such;  and  without 
such  authority  or  agreement,  or  consent  on  the  part  of  the  in- 
dorsers, the  plaintiff's  counsel  had  no  right  to  make  such  joint 
indorsements,  and  consequently  his  act  was  void  and  there 
was  no  legal  proof  of  such  joint  indorsement. 

I  feel  unwilling  to  make  any  decision  that  may  unsettle  the 
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genfiral  understanding  of  thoee  eonoemed  most  in  the  use  of 
laeh  negotiable  paper,  as  regards  the  practice  and  decisions  of 
eor  courts. 

The  indorsement  of  the  note  by  Smith  is  an  midertaUng  by 
him  to  pay  Bobbins,  and  by  Bobbins  to  pay  the  holder  in  the 
absence  of  all  proof  that  Smith  and  Bobbins  jointly  indorsed 
the  same.  I  think  that  pnblic  policy  is  best  promoted  by 
adhering  to  the  practice  which  makes  these  indorsements  sepa- 
rate, and  not  the  joint  act  of  all  those  whose  names  are  pat 
on  tiie  back  of  the  note. 

It  has  been  well  observed  by  the  defendants'  coimsel  that 
the  role  applicable  to  commercial  paperisin  force  in  this  case, 
and  the  holding  these  defendants  as  joint  indorsers  woold  an- 
thorixe  all  indorsements  to  be  held  to  be  joint;  and  would 
destroy  and  violate  the  rights  of  a  last  or  subsequent  indccsee, 
and  overturn  the  principles  applicable  to  bills  and  notes*  and 
the  rights  and  liabilities  of  indorsers. 

For  these  reasons,  I  fed  inclined  to  support  the  judgment  ol 
the  court  below. 

Judgment  affirmed* 

Nafton,  J.,  concurred. 

Tbb  PBDrapiL  GA81 D  omD  to  liie  pomt  thaifc  a  obaiiga  otaool  bo  nuidi 
iBtfMt«niM«raiiypairt«laaotowililMNrtliie  #(mMBt«l«]l  patUn  t»  11^  in 
fiadal  <n  Kcf.  LmI»,  MO.  1401. 


Statb  v.  Shiblds. 


ns 

fvoonas  mo  OtUMMOTMtL  ov  WmuM  ice  Prams 

Hm  moj  estood  to  hk  gonenl  monl  ofaanotar. 
Isqunni  mo  OiUBAomt  or  WmuM  ics  (husinnr  an  pormiMtWo  lov 

liia  pnipoM  of  diaoraditnig  bar. 

Appkal  ttom  the  St  Louis  criminal  court  The  opinion 
ptesents  the  case. 

J7a2Z|  for  the  appellant 
LaeUand^  for  the  state. 

By  CSourt,  Napton,  J.  Shields  was  prosecuted  befbre  a  jus- 
tice of  the  peace  for  an  assault  and  battery  upon  one  Mary  A. 
King,  and  being  convicted  and  fined,  appealed  to  the  criminal 
court  Upon  the  trial  before  the  criminal  court,  the  principal 
witness  for  the  prosecution  was  Mary  A*  King.    And  upon  the 
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eroBS-examination  of  another  witness  for  the  prosecution,  the 
witness  was  asked  by  the  defense:  ^'  Do  you  know  the  general 
character  of  Mary  A.  King,  the  prosecuting  witness?''  This 
question  was  objected  to,  and  the  objection  sustained*  The 
witness  was  then  asked  if  he  knew  her  general  character  for 
chastity,  and  this  question  was  also  excluded. 

It  seems  to  be  the  better  and  more  settled  opinion,  in  dis* 
crediting  a  witness,  that  a  party  is  not  restricted  to  inquiries 
into  the  character  of  that  witness  for  veracity.  A  bad  moral 
character  generally,  or  a  depravity  not  necessarily  allied  to  a 
want  of  truth,  may  yet  to  some  extent  shake  the  credibility 
of  a  witness,  and  therefore  is  a  fair  subject  of  investigation. 
The  questiouB  propounded  in  this  case  were  proper,  although 
they  must  necessarily,  to  have  had  any  sensible  impression 
upon  the  case,  have  been  followed  by  others  eliciting  the  opin- 
ion of  the  witness  upon  the  effect  which  the  general  or  specific 
moral  depravity  spoken  of  had  upon  the  credibility  of  the 
witness  attacked.  The  entire  exclusion  of  the  questions  seems 
to  have  proceeded  upon  the  ground  that  the  general  bad  char- 
acter was  inadmissible  unless  it  was  a  general  bad  character 
for  truth  and  veradly. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

To  IknuoB  WmnBi  It  u  FsonB  10  Ivguu  Wbat  d  bib  Oivbul 
CmAMAOOMt  M  wall  M  to  inqnin  wbetiur  he  ii  mtitlad  to  crodit  upon  oatht 
8m  Skm  T.  JQUf  ,  15  Am.  Boo.  90. 

BymnroB  ov  OxmouL  CHABicnDi  ov  FmAUi  Wixmo  iob  CBisTrrr 
b  iiuiHini«ihlo  far  the  porpooo  of  inpeaohing  her  etedihOity:  OUd^rkt  ▼•  Mo- 
Kee,  28  Am.  Deo.  721,  and  note.  Bvidaaoo  that  a  woaian  ii  a  oommnn  proa- 
ttate  b  inadmiaeiUa  tolnqpoaoh  her:  Oommmweaitk  y.  dkmckai,  45  M.  22^ 
and  nota^  where  aU  the  aathoflitba  in  thb  aeriea  an  eolleoted. 


LoYB  V.  Faibfebld. 

tit  MttMnTv,  aooLj 
Faxsial  Atnanaan  ov  Judoxbrt  wrruouT  CoimiiT  ov  Juuumsht  Dmon 
doea  not  aflbot  him. 

In  April,  1846,  Fairfield  sued  Love  for  trespass,  and  recov- 
ered judgment  against  him  for  eight  hundred  dollars.  An  exe- 
cution issued  to  the  sheriff,  and  was  by  him  returned  "  satisfied 
in  full,"  at  the  request  of  the  plaintiff  Fairfield.  Field  &  Hall, 
in  November,  1846,  filed  their  motion  in  the  circuit  court  to 
vacate  the  above  order  of  satisfaction,  and  award  execution  on 
judgment,  for  the  reasons  that  the  said  Field  &  Hall  had 
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five  hundred  dollars'  worth  of  said  judgment  assigned  to  them 
prior  to  the  order  of  satisfaction  above  mentioned,  and  that 
said  Love  knew  of  said  interest  at  the  time  he  settled  with 
Fairfield.  Upon  the  hearing  of  the  case,  the  circuit  court 
ordered  said  satisfaction  vacated  and  execution  to  issue  tc 
Field  &  Hall  for  the  amount  of  their  share.  Love  moved  tet 
a  rehearing,  which  was  denied,  and  he  then  filed  his  hill  of 
exceptions.  The  remaining  facts,  as  fiEur  as  necessary  fixr  a 
proper  understanding  of  the  opinion,  are  stated  in  it. 

Polk  and  OanU^  for  the  plaintiff. 
CroeleU  and  Briggs^  for  the  defendant 

By  Court,  Rtland,  J.  The  main  question,  from  the  above 
statement  of  the  case,  involves  the  right  of  a  party  to  assign  to 
another  a  part  of  a  judgment  at  law.  Can  the  payee  of  a 
chose  in  action  assign  a  part  thereof  to  another  so  as  to  affect 
the  rights  of  the  payor  without  his  assent? 

The  validity  of  an  assignment  of  a  part  of  a  judgment  is  a 
question  which  was  not  passed  upon  by  this  court,  in  the  case 
ot  LaughUn  v.  Fairbanks  and  LMe  aind  Edwarddy  8  Ma  868, 
because  it  was  not  made.  It  did  not  occur  to  the  court  that 
there  could  be  any  doubt  about  the  right  to  assign  a  part  as 
well  as  the  whole  of  a  judgment. 

The  words  ^^parf  and  ''whole''  being  terms  familiarly  used 
in  mathematics,  the  mind  too  readUy  assented  to  the  power  or 
right  of  him  to  assign  a  ''part,"  who  could  legally  assign  the 
"  whole,"  without  considering  the  consequences  and  legal  bear- 
faig  of  this  question. 

Upon  examination,  we  find  it  asserted  in  several  cases,  and 
especially  in  the  case  of  MandeviUe  v.  TTebh,  5  Wheat.  277,  that 
a  court  of  law  will  not  interfere  to  protect  a  partial  assignment 
of  a  chose  in  action.  The  reason  for  the  distinction,  as  ex- 
pressed by  Judge  Story  in  the  case  first  cited,  is  this:  "A  credi- 
tor shall  not  be  permitted  to  split  up  a  single  cause  of  action 
iuto  many  actions,  without  the  assent  of  his  debtor;  since  it 
may  subject  him  to  many  embarrassments  and  responsibilities 
not  contemplated  in  his  original  contract.  He  has  a  right  to 
stand  upon  the  singleness  of  his  original  contract,  and  to  de- 
cline any  legal  or  equitable  assignment  by  which  it  may  be 
broken  into  fragments;  when  he  undertakes  to  pay  an  integral 
sum  to  his  creditor,  it  is  no  part  of  his  contract  that  he  shall 
be  obliged  to  pay  in  fragments  to  any  other  persons."  A  judg- 
ment, so  far  as  its  assignable  quality  is  concerned,  is  like  any 
other  chose  in  action.    If  the  doctrine  be  applicable  to  the 
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assignment  of  fbnds,  either  general  or  special,  secured  by 
simple  contract  specialty,'  negotiable  or  not  negotiable,  no 
reason  is  perceived  why  it  does  not  extend  to  an  assignment  of 
a  judgment  Bvery  reason  for  the  doctrine  has  mnch  applica- 
tion in  the  one  case  as  in  the  other. 

That  such  assignment  may  create  equities  between  the  imme- 
diate parties,  the  assignor  and  assignee,  is  a  matter  not  now 
important  to  inquire  into;  but  the  original  debtor  must  be  a 
party  consenting  to  such  arrangement,  befbre  he  can  be 
affected  by  it.  If  a  part  of  a  judgment  can  be  assigned,  we 
know  of  no  point  at  which  its  divisibility  can  be  checked. 
It  may  be  divided  into  numerous  aliquot  parts,  and  each  part 
assigned  to  different  individuals. 

Would  not  this  be  a  great  inconvenience  to  the  debtor,  and 
one  to  which  he  cannot  be  subjected  without  his  oonsmt?  We 
have  not  found  any  case  in  which  a  part  of  a  judgment  has 
been  assigned,  and  therefore  have  found  no  decision  directly 
upon  the  point.  But  is  it  not  some  evidence  that  such  a 
practice  is  not  tolerated  from  the  fact  that  it  seems  not  to 
have  occurred?  It  is  remarkable  that  no  case  can  be  found 
tolerating  such  an  assignment  This  circumstance  alone  is 
calculated  to  make  against  the  claim. 

Choses  in  action  were  not  assignable  at  common  law;  courts 
of  equity,  however,  took  charge  of  the  interest  of  the  assignee; 
and  then  the  courts  of  law  were  forced  to  take  notice  of  them. 

But  there  is  no  policy  in  carrying  the  doctrine  now  held  any 
forther.  Said  transactions,  at  best,  tend  to  promote  litigation, 
to  increase  costs,  and  to  prevent  the  amicable  settlement  of 
disputes  between  the  parties  originally  only  concerned.  It 
is  the  interest  of  the  state  that  litigation  should  not  be 
encouraged. 

The  great  tendency  to  promote  champerty  and  mainte« 
nance,  to  prevent  the  parties  themselves  from  making  ibeii 
own  settlements  of  their  disputes,  to  increase  the  number  of 
suits,  and  to  add  to  the  burden  of  costs  now  sufficiently  oner^ 
ous  already,  has  had  much  consideration  with  this  court  in 
forcing  us  to  the  conclusion  that  such  partial  assignment  of  a 
judgment,  without  the  assent  of  the  debtor,  shall  not  affect 
him. 

From  this  view  of  the  subject,  it  will  not  be  necessary  fiir 
us  to  decide  the  question  of  notice  of  the  assignment  of  part 
of  the  judgment  to  Messrs.  Field  &  Hall,  previous  to  the 
arrangement  between  Love  and  Fairfield,  by  which  the  ezeou* 
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tion  was  ordered  to  be  returned  satisfied,  and  was  so  retamed 
by  the  sheriff. 

There  is  no  pretense  that  such  assignment  of  a  part  of  the 
judgment  was  made  by  the  consent  of  Love;  indeed,  there  is 
▼ery  great  doubt  whetiier  he  knew  anything  of  such  assign- 
ment before  himself  and  Fairfield  settled.  The  judgment  of 
the  circuit  court  sustaining  the  motion  of  Field  &  Hall,  "  to 
award  execution  on  the  judgment  ^.gainst  said  defendant,  and  to 
▼acate  the  entry  of  satisfaction  on  the  execution  by  Fairfield,'* 
is  erroneous,  and  the  said  motion  should  have  been  overruled. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and 
this  cause  is  remanded  to  said  circuit  court,  with  directions  to 
overrule  said  motion. 


"  JnsGMBHTSi  USX  OiBSB  Chosss  dt  Aohon,  csanat  be  wrigniwl  in  pari 
withoat  the  assent  ol  the  debtors,  for  the  reason  that  entire  demands  oaanot^ 
■gainst  their  objection,  be  split,  for  the  porpose  of  annoying  defendants;  ** 
IVesman  on  Judgments,  seo.  424,  citing  the  princq^ 


JBOLLINS   V.    StATB. 

0$  ICZSSOUBl,  4S7.] 

Whiu  OmcBR  I>XPijer8  nunc  his  Ldub  ov  I>uTr  PouiiSD  oor  bt  Law« 

at  the  promptings  of  the  plaintiff  his  securities  are  discharged,  end  he 

beoomes  the  plaintiff's  agent. 
OfficBR  Who  Ck>LLScrs  Mokkt  tnrDKB  Ikvaud  Pbooiss  must  pay  the  samei 

and  his  seonrilaee  are  responsible  for  its  misapplication* 
ArrLECUTZOii  fok  Wbit  ov  Attaohmjent  bt  Tukiavaw  is  not  soch  an  inter* 

ferenoe  as  will  make  the  officer  who  issoes  or  ezecntes  it  his  a|;ent. 

Dbbt  against  Bdlins  and  others,  sureties  upon  the  official 
bond  of  one  Hamilton,  sheriff  of  Boone  county.  At  the  trial,  it 
was  agreed  that  a  writ  of  attachment  at  the  suit  of  the  present 
plaintiff,  against  Ward  &  Parsons,  had  been  issued  out  of  the 
circuit  court,  and  directed  to  said  Sheriff  Hamilton,  and  that 
he,  bj  virtue  of  said  writ,  levied  upon  a  large  amount  of  mer- 
chandise as  the  property  of  the  said  defondants,  without  suit. 
Upon  the  petition  of  plaintiff,  an  order  to  sell  said  goods  was 
duly  made,  the  terms  of  said  sale  being  partly  cash,  and  the 
remainder  in  bonds  with  security  payable  to  said  Sheriff  Ham- 
ilton. The  said  sheriff  made  said  sale  in  accordance  with  said 
order  of  court,  and  at  different  times  during  three  or  four  years 
paid  over  different  sums  of  money,  amounting  to  several  thou- 
sand dollars,  and  the  remainder,  which  at  the  time  of  the  suit 
atMounted,  with  interest,  to  three  thousand  three  hundred  and 
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thirty-seven  dollars  and  sixty-four  cents,  he  refused  to  pay, 
although  often  thereunto  requested.  Hamilton  died  in  1845, 
and  his  estate  was  never  administered  uix)n.  Some  instruc- 
tions were  given  and  some  refused,  that  issues  of  law  might 
appear  upon  the  record.  Judgment  was  given  by  the  court  for 
the  above  sum  of  three  thousand  three  hundred  and  thirty- 
seven  dollars  and  sixty-four  cents,  and  defendants  took  this 
appeaL 

Hayden^  for  the  plaintiffs  in  error. 
Leonard^  for  the  defendant  in  error. 

By  Court,  N  afton,  J.  The  question  which,  in  our  judgment^ 
is  decisive  of  this  case,  is  whether  the  sheriff  in  the  execution 
of  the  writ  of  vendUioni  exponas  was  actiz^  eciore  officii j  or  was 
the  mere  agent  of  the  plaintiffs. 

The  cases.upon  this  subject,  most  of  which  will  be  found  cited 
in  the  briefis,  clearly  show  that  where  an  officer  departs  from 
his  line  of  duty,  {minted  out  by  the  law,  at  the  promptings  of 
the  plaintiff,  his  securities  are  discharged. 

The  responsibility  of  an  officer  bound  by  law  to  sell  for  cash, 
and  cash  only,  is  materially  different  from  a  responsibility  for 
credit  sales.  The  risk  is  greater.  The  case  of  Kiwhall  &  Co.  v. 
Perry^  16  Vt.  414,  is  a  sensible  commentary  upon  this  distinc- 
tion, and  establishes  that,  if  such  sales  are  undertaken  at  the 
instance  of  the  creditor  or  the  creditor's  attorney,  the  securi- 
ties of  the  officer  are  not  responsible. 

I  think  most  if  not  all  the  cases  cited,  where  the  courts  have 
held  the  securities  discharged,  will  be  found  cases  where  there 
has  been  an  interference  by  the  plaintiffs  in  the  writs.  In  such 
cases,  the  party,  by  directing  the  officer  to  proceed  in  some 
other  way  than  that  prescribed  by  the  law,  makes  the  officer 
his  agent,  and  the  securities  are  no  longer  liable  for  his  acts. 
The  practice  and  propriety  of  this  are  so  manifest  as  to  need 
no  illustration. 

On  the  other  hand,  it  seems  to  be  equally  well  settled,  and  is 
consonant  to  justice  and  policy,  and  where  the  officer  professes 
to  act  under  color  of  his  office,  and  under  the  sanction  of  a 
writ,  the  responsibility  of  his  securities  for  any  malfeasance  in 
its  execution  is  not  discharged  by  reason  of  defects  or  errors  or 
total  illegality  in  the  process.  It  would  be  strange  if  the  law 
were  otherwise.  Where  a  court  has  jurisdiction  of  the  action, 
the  officers  are  not  responsible  for  errors  in  the  process.  If  the 
officer  proceeds  on  the  process  and  treats  it  as  valid,  he  is 
bound  to  pay  the  money  he  collects  under  it,  and  the  money 
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being  reoeived  by  him  colore  officii^  his  sureties  are  liable  for 
its  misapplication:  Walden  y.  Davison^  16  Wend.  676. 

The  question  is  in  this  case,  as  in  others  of  a  similar  char- 
aeter,  Was  the  act  official  or  personal  ? 

It  is  dear  that  there  was  no  departure  fix>m  the  mandates  of 
the  writ  and  no  interference  on  the  part  of  the  plaintiffs  after 
its  issuance.  The  sheriff  did  not  profess  to  sell  by  virtue  of 
any  directions  from  the  plaintiff,  but  in  obedience  to  the  order 
of  the  writ  of  venditioni.  The  fact  that  this  order  was  erro- 
neous, and  might  perhaps  have  been  disregarded,  cannot  alter 
the  case.  The  application  for  the  writ  is  no  such  interference 
of  the  plaintiffs  as  makes  the  officer  their  agent.  All  writs 
issue  on  the  application  of  some  one,  and  the  machinery  of  the 
law  must  be  put  in  whenever  it  acts  at  all.  The  writ  was 
issued  on  the  order  made  by  a  court  having  jurisdiction  over 
the  subject-matter.  It  is  neither  justice  nor  sound  policy  that 
private  individuals  should  suffer  by  the  blunders  of  the  officers 
of  the  law,  either  judicial  or  ministerial.  We  cannot  regard 
the  writ  or  order  as  a  mere  nullity.  Would  the  sheriff  have 
been  liable  as  a  trespasser  for  proceeding  under  it  ?  We  think 
not 

Judgment  affirmed. 

For  a  fnU  diaonarinn  of  the  liabilitieg  of  siuetiM  on  offioial  bond  of  sbBrii( 
•60  noto  to  OommomotaUh  ▼•  CUs,  46  Am.  Deo.  609. 


Powell  u  Gott. 

[IS  MU80UBI,  468.] 

JusGMiRT  Xhtbiixd  AOAnm  Invaivt  is  not  an  irregnlarity,  hat  an  error. 
Wbzt  of  Bbrok  Cobam  Nobis  mat  bb  Bbovobt  at  Abt  Tdo.    Hio  etsta* 
tory  limitatian  relates  solely  to  errors  of  law. 

WbBBB  ImVABT  AOAIB8T  WHOM  JUDOMBKT  HAS  BXKN  RbOOYBBKD  AfPBABXD 

BT  AiTOBHBT,  he  may,  upon  motion,  when  he  beoomes  of  age,  haye  the 
same  set  aside. 

Ebbob  to  the  Montgomery  circuit  court  The  opinion  states 
the  case. 

Bucknefy  for  the  plaintiff  in  error. 

Portefy  for  the  defendant  in  error. 

By  Court,  Napton,  J.  This  was  a  motion  to  set  aside  a 
judgment  obtained  against  an  infant  who  appeared  by  attor- 
ney. The  judgment  was  rendered  in  1841,  and  the  motion 
was  made  in  1847,  about  two  years  after  the  defendant  attained 
Us  majority.   The  motion  was  supported  by  several  affidavits, 
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both  of  the  petitioner  and  others  of  his  fiunily,  to  establish  the 
truth  of  the  facts  stated  therein.  The  motion  was  overruled 
by  the  circuit  court. 

This  is  in  the  nature  of  a  writ  of  error  coram  nobis.  The 
object  of  this  moticm  is  to  correct  an  error  in  fieust,  uposa  which 
certain  proceedings  in  law  have  been  based. 

The  objections  taken  to  the  motion  here  are^  Crst,  that  the 
motion  came  too  late,  having  been  made  afi^r  the  infant 
attained  his  foil  age;  second,  that  our  statute  of  limitations 
upon  writs  of  error,  and  the  eighth  section  of  the  seventh  arti- 
cle of.  the  act  concerning  practice  at  law,  owistitute  a  bar  from 
lapse  of  time. 

The  section  above  referred  to  provides,  that  ^'judgments  in 
any  court  of  record  shall  not  be  set  aade  for  irregularity  on 
motion  unless  such  motion  be  made  within  five  years  after  the 
term  such  judgment  was  rendered." 

This  section  we  deem  inapplicable  to  the  present  motion,  for 
the  reason  that  the  entering  Df  a  judgment  against  an  infant 
is  not  an  irregularity,  but  an  error:  Ex  parte  Toneyy  11  Mo. 
663.  Nor  do  we  think  the  limitation  of  five  years,  fixed  by 
our  statute,  which  regulates  writs  of  error  to  the  supreme  court, 
applicable,  because  the  error  complained  of  here  is  not  one  of 
law  but  of  fact.  The  whole  of  our  act  regulating  tne  practice 
in  the  supreme  court,  and  writs  of  error  generally,  most  mani- 
festiy  is  intended  to  apply  to  writs  brought  to  correct  errors 
of  law.  There  is  no  limitation  to  be  found  in  our  statute-book 
to  a  writ  of  error  coram  nobis — or  a  proceeding  to  correct  a 
judgment  of  law  founded  upon  an  en  or  of  fact  The  rare 
occurrence  of  such  proceedings  has  doubtiess  caused  them  to 
be  overlooked  by  the  legislature.  1  he  courts  have  no  power 
to  supply  the  omission. 

The  filrst  objection  is  not  tenable.  The  old  rule  for  setting 
aside  fines  and  recoveries  on  account  of  the  infancy  of  the 
party  levying  the  fine  or  sufiering  the  recovery  is  not  at  all 
analogous  to  the  present  case.  These  were  kinds  of  record 
conveyances,  equivalent  to  judgment — ^and  the  question  of 
infancy  was  passed  upon  by  the  courts,  when  they  permitted 
the  fines  or  recoveries  to  be  had.  The  judges  were  specially 
directed  by  the  act  of  parliament,  under  which  these  proceed- 
ings were  had,  to  see  that  the  party  appearing  and  acknowl- 
edging the  fine  was  of  foil  age,  but  in  the  present  case  the 
party  appeared  by  attorney  in  the  usual  way,  and  the  fact  of 
infancy  was  not  passed  uix)n.  It  was  assumed  that  the  party 
was  of  full  age,  and  the  whole  proceeding  was  based  upon  tbai 
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a»nmptio(D.    It  is  now  asserted  that  the  fisust  was  otherwise, 
iJid  there  is  nothing  on  record  to  debar  the  defendant  from  so 
isserting. 
Judgment  reversed,  and  cause  remanded. 

ivwaasT  AGAINST  Ikwajst  Hubs  for  whom  no  gaardJAn  ad  UUm  hu  been 
ilpiiiited  is  Toidable:  Porter  v.  RtitiHton,  13  Am.  Dec.  10S.  Erroneoiiui  judg- 
MDli  are  valid  until  revened:  Seei>oe  v.  Rue^  29  Id.  teS;  iSTo/^T.  Bimar^ 
n  U.  994;  i2teicA  ▼.  ifartfin,  27  Id.  746;  fTiwifow  ▼.  Jiic269WMi»  82  Id.  65%  and 
■ote  thereto.  As  to  force  and  e£feot  of  jndgmenti  against  infanta,  aee  Free* 
BMA  on  Judgments,  sec.  151. 

Tm  FRmciPAL  GA8B  IB  GETED  to  the  pdnt  that  a  judgment  obtained  against 
■a  infant  who  appeared  by  attocney  may  be  set  aiide  en  niotion»  in  Bimpp  ▼. 
irdbs^  48  Mow  89. 


Ex    PABTE    FeABLE    &    LeWIS. 

[IS  HissouBi,  4S7.] 

Manr  nr  Haitsb  ov  Shebifv  is  not  Subjsot  to  Levy,  aa  it  is  in  the  one- 
tody  ol  the  law. 

Moisr  OoLugorxD  bt  Sbbkhv  wnmsL  Bzbootion,  in  favor  of  one  agansl 
wfaooi  he  also  holds  an  ezeention,  may  be  applied  by  him  towards  the 
satisfaction  of  said  second  execution,  unless  the  Iqgal  or  equitable  title 
has  passed  to  some  third  person. 

Ebbob  to  circuit  court    The  opinion  states  the  case. 

2Vimer,  for  the  plaintiff  in  error. 

Davis  and  ShacUeford^  for  the  defendant  in  error. 

By  Court)  Napton,  J.  The  opinion  of  the  circuit  cou7t>  in 
ordering  the  sum  of  one  hundred  dollars  to  be  paid  oTer  to 
Fearle  &  Lewis,  seems  to  have  been  based  upon  the  fact  that 
this  sum  was  paid  to  the  sheriff  on  the  same  day  on  which  the 
assignment  to  Shephard  was  made,  and  that,  consequently, 
the  lien  of  the  execution  attached  before  the  assignment  could 
transfer  the  property.  We  presume  that  if  the  assignment 
had  been  held  void,  because  of  fraud,  the  court  would  have 
directed  the  entire  amount  of  the  execution  to  have  been  paid 
over. 

The  ease  of  Turner  v.  Fendallj  1  Cranch,  117,  seems  to  hold 
the  doctrine  that  money  in  the  hands  of  the  officer  is  not  sub- 
ject to  levy,  as  it  is  in  the  custody  of  the  law,  and  not  the 
property  of  the  plaintiff  in  the  execution.  Judge  Marshall, 
however,  observes  that  it  is  the  duty  of  the  officer  to  seize  it 
the  moment  it  is  paid  over  into  the  hands  of  the  creditor;  and 
IS  the  payment,  under  these  circumstances,  would  be  a  vain 
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ceremony,  no  court  would  hesitate  to  justify  the  payment  in 
satisfaction  of  the  second  execution,  or  if  the  money  was 
brought  into  court,  to  direct  it  to  be  so  paid,  unless  the  legal 
and  equitable  right  was  in  some  third  person. 

The  o£Bicer  did  right,  we  think,  in  waiting  for  the  directions 
of  the  court,  and  the  court  was  clearly  authorized  to  direct 
the  whole  amount  to  be  paid  over,  unless  the  assignee,  Shep- 
hard,  had  a  legal  and  equitable  right  to  such  proceeds.  Who 
then  is  to  decide  this?  No  jury  was  demanded  in  this  case, 
and  the  court,  was  called  upon  to  determine  the  motion. 

K  the  court  had  ordered  the  entire  amount  of  the  execution 
of  the  plaintiff  to  have  been  first  paid,  we  should  not  have 
considered  such  order  erroneous. 

What  were  the  facts?  After  an  execution  from  a  justice 
had  been  returned  nvUa  bonay  and  the  transcript  was  filed  in 
the  circuit  court,  and  an  execution  put  in  the  hands  of  the 
sherifiT,  and  on  the  very  same  day  when  the  defendant  in  the 
second  execution  had  paid  over  to  the  sheriff  one  hundred  dol- 
lars, the  defendant  Spicer,  who  was  insolvent,  as  the  return  of 
the  constable  showed,  assigns  the  judgment  over  to  Shephard. 
No  money  is  passed,  but  a  previous  indebtedness  is  pretended. 
If  ever  there  was  a  fraud  in  law,  a  prima  facie  fraud,  this 
would  seem  to  be  one. 

But  whether  the  assignment  was  fraudulent  or  not,  if  the 
property  was  in  the  hands  of  the  law,  and  not  the  property  of 
the  plaintiff  in  the  execution,  and  therefore  not  subject  to  be 
levied  on,  it  ought  surely  to  be  held  equally  out  of  the  reach 
of  an  assignment  by  the.  plaintiff  in  the  execution.  The  only 
circumstance  that  kept  the  money  from  the  plaintiff's  execu- 
tion was,  that  it  was  in  the  hands  of  the  sheriff,  and  under  our 
statute  could  not  even  be  garnished.  Shall  the  defendant  in 
the  execution,  under  these  circumstances,  be  permitted  to 
withdraw  this  amount  from  the  operation  Qf  the  execution  and 
^  put  it  in  the  hands  of  even  a  bona  fide  creditor?  If  he  can, 
it  is  a  manifest  injustice  to  the  vigilant  creditor.  The  law 
which  is  said  to  favor  the  vigilant  would  no  longer  do  so. 

We  think  the  circuit  court  was  right  in  disregarding  the 
assignment,  so  far  as  the  execution  creditor  was  concerned. 
As  no  complaint  is  made  of  the  court  because  of  limiting  his 
order  to  the  one  hundred  dollars,  judgment  is  affirmed. 

Pbopbbtt  nr  Oustodt  ov  Law  canitot  bi  Attaohxd:  See  Hdddey'B 
BK*r$  ▼.  Swigeri^  41  Am.  Dec.  266.  Money  belonging  to  judgment  debtor  in 
the  hands  of  a  sheriff  may  be  appropriated  by  him  to  satisfy  an  execution  in 
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Utponenicm:  See  IMBf  ▼•  iffi/&iif»  39  Id.  180;  une  tho  Doe  ex  dem.  Reifmdd§ 
▼.  IngenoO,  40  Id.  07. 

Tn  rmaaaAJs  ojum  n  grid  in  IVeeinan  on  Ezocntions  to  the  point  tlitti 
tbe  MthoritiM  vre  almost  unanimoiu  in  mutaaning  the  proposition  that  when 
A  dMriif  or  oonitaMe  has  odOeeted  money  on  ezeoation^  it  ean  neither  be  levied 
tpon  nor  gMniahed  by  the  aame  or  another  oflloery  under  a  writ  againat  the 
{adgmant  craditnri  l^reeman  on  Exeontiona,  seo.  190^  and  oaaaa  eitad  in  aolab 


Habtt  V.  Bbotob. 

[18  MlBaOOBt,  497.] 

or  Died— Pabol  Btzdxnob  to  Show  Mxraki.— Ptaniiaa 
diaeribed  as  iraetional  north-weat  qnarter  of  aeotioa  80^  townaUp  40^ 
iBoga  17»  lying  partially  within  the  town  of  Kt  SeH  that  the  8aoti9tt 
and  townahipdeacanption  waa  the  principal,  and  "lying  partly  within  the 
tofvn  of  K,**  the  incident^  and  that  parol  evidenoe  waa  inadmiaaihl»  lor 
Ihe  pBzpoee  of  ahowing  that  the  aoath-weat  qnarter  waa  maaat^  and  thai 
^bmm  waa  no  fraotional  north-weat  qnarter-aaotion. 


IUbotmxmt.    The  facts  appear  from  ihe  opinioii* 

Isonardf  for  the  plaintiff  in  error. 

Hayden  and  Adam$^  for  the  defendants  in  enor. 

By  Coort^  BTLAKDy  J.  Thiswas  an  action  of  crjectment  tried 
b  the  Cooper  dronit  court)  in  which  the  plamtlff  suffered  a 
DODSoity  on  account  of  the  rejection  of  certain  eyidence  of  title 
that  he  offered.  The  cause  has  been  twice  before  in  this  court 
It  was  brought  here  in  August,  1842,  by  the  plaintiff,  and  was 
reversed:  See  Hartt  v.  Rector^  7  Mo.  631.  The  plaintiff  had  a 
Terdict  at  the  next  trial,  which  took  place  in  1848,  and  judg- 
ment thereon,  which  was  reversed  by  this  court  in  January, 
1844:  See  Rector  y.  HaHty  8  Id.  448  [41  Am.  Dec.  660]. 

Upon  the  last  trial,  which  took  place  in  September,  1847, 
the  plaintiff  gave  as  evidence  of  title  a  patent  from  the  United 
States  to  himself,  Carrull,  and  Wallace,  dated  the  nineteenth 
of  November,  1822.  In  answer  to  this  title,  the  defendants 
gave  in  evidence  a  judgment  of  this  court,  of  the  fifteenth  of 
April,  1828,  in  favor  of  Thomas  A.  Smith,  against  (George  C. 
Hartt  and  Qeorge  Tennell;  an  execution  on  this  judgment  of 
the  tenth  of  October,  1828,  and  a  sheriff's  sale  and  conveyance 
of  the  seventeenth  of  February,  1829,  to  William  M.  Adams, 
for  the  whole  quarter-section;  also,  conveyances  from  Adams 
to  the  defendants  for  the  lot  in  controversy. 

The  plaintiff,  in  reply,  then  gave  in  evidence  two  judgments 
of  the  Cooper  circuit  court,  against  the  plaintiff;  one  of  the 


168  Habm  9.  Bbctob.  [MiflBOQxi, 

twentyndxtih  of  Janttaiyy  1821,  in  &vor  of  G.  James,  and  the 
other  of  the  twenty-first  of  May,  1821,  in  favor  of  N.  Nicholds; 
execntions  thereon  of  the  ninth  of  Angost,  1823;  a  levy  upon 
Hartt's  interest  in  the  '^  BoonviUe  tract,"  being  three  and  one 
half  eighths;  a  venditioni  exponas  of  the  twenty-second  of  July, 
1824;  a  sheriff's  sale  thereunder  of  Hartt's  interest  in  the 
Boonville  tract,  made  in  July,  1824;  an  amended  sheriff's 
return  to  the  venditioni  exponae^  made  in  October,  1836;  and 
a  sheriff's  deed  of  the  twenty-seventh  of  October,  1836,  to 
Geeshom  Compton,  of  the  land  sold  under  the  vendUioni 
exponas  and  the  acknowledgment  and  registry  of  this  deed. 

The  original  return  to  the  writ  of  venditioni  exponas  stated 
the  fact  of  the  sale  and  payment  of  the  purchase^money,  but 
omitted  to  state  the  name  of  the  purchaser,  and  this  was  sup- 
idied  by  the  amended  return. 

The  sheriff's  deed  was  made  upon  the  petition  of  Compton, 
by  order  of  the  Cooper  circuit  court,  by  the  successor  in  office 
of  the  sheriff  who  made  the  sale.  The  plaintiff  then  offered  to 
prove  that  at  the  time  of  the  original  levy  and  sale,  the  expres- 
sion '^Boonville  traot"  was  well  known  in  the  neighboriiood  as 
the  north-west  fractional  quarter  of  section  thirty-five  (35), 
township  forty-nine  (49),  range  seventeen  (17)  (the  land  sued 
Jbr),  and  that  this  tract  had  acquired  the  appellation  of  the 
^BoonviUe  tract,"  and  was  known  by  that  description. 

To  this  evidence,  both  written  and  verbal,  the  defendants 
objected,  and  the  court  sustained  the  objection,  and  rqected 
the  evidence  thus  given  by  the  plaintiff  in  reply. 

The  plaintiff  then  proved  and  read  in  evidence  the  following 
titte  x>aper:  A  conveyance  of  the  fifteenth  of  April,  1823,  from 
himself  to  Peyton  Nowlin,  acknowledged  and  ^recorded  in 
Cooper  county  on  the  eleventh  day  of  July,  1823,  of  his  ^un- 
divided interest  in  and  to  three  and  one  half  eighths  of  the 
north-west  fractional  quarter  of  section  35,  township  49,  range 
17,  south  of  Missouri  river,  in  trust  to  secure  the  payment  of 
certain  demands;"  a  writing  of  the  first  of  September,  1825, 
executed  by  Nowlin,  the  trustee,  stating  the  fisust  of  the  sale  of 
the  several  tracts  of  land  included  in  Hartt's  deed  of  trust,  to 
whom  made,  and  the  price  given,  in  which  it  was  stated  that 
^<the  three  and  one  half  eighths  of  the  north-west  fractional 
quarter  of  section  35,  township  49,  range  17,  including  part  of 
the  town  of  Boonville,  was  sold  to  Gleeshom  Compton;"  a  con- 
veyance on  the  eighth  of  July,  1886,  from  Nowlin,  the  trustee, 
to  Geeshom,  for  several  tracts  of  land  included  in  the  deed  of 
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trust,  and  dascribed  in  the  certificate  of  sale  as  haying  been 
sold  to  Compton. 

Tn  this  deed,  the  land  in  dispute  is  described,  after  reciting 
the  deed  of  trust  and  the  sale  made  under  it,  as  all  Hartt's 
''interest  in  the  south-east  fractional  quarter  of  fractional  sec- 
tion S5,  township  49,  range  17,  including  part  of  the  town  of 
Boonyille,  on  the  south  side  of  the  Missouri  river  and  in  Cooper 
county/'  The  deed  declares  that  the  trustee  sells  such  interest 
in  these  lands  as  he  acquired  under  Hartt's  deed  of  trust,  and 
no  more;  a  conveyance  of  the  fifteenth  of  May,  1837,  from 
Compton  to  Hartt  of  the  land  in  controversy. 

The  plaintiff  then  proved  that  the  north-west  quarter  was 
fractional,  and  made  so  by  the  Missouri  river,  and  the  only 
fractional  quarter  in  the  section;  that  a  part  of  the  town  of 
Boonville  was  situated  upon  it,  and  that  no  part  of  the  town 
was  situated  on  the  south-east  quarter. 

All  the  evidence  of  title  was  objected  to  by  Hxe  defendantSy 
and  was  excluded  by  the  court,  and  thereupon  the  plaintiff 
suffered  a  nonsuit.  The  plaintiff  afterwards  moved  the  court 
to  set  aside  this  nonsuitj  which  motion  the  court  overruled, 
and  the  plaintiff  brings  this  cause  here  by  writ  of  error. 

To  reverse  the  judgment  of  the  circuit  court,  the  plaintiff  in 
error  relies  mainly  on  two  grounds:  1.  That  the  court  erred  in 
Excluding  his  evidence  of  title,  derived  under  the  sheriff's  sale 
in  July,  1824,  and  the  sheriff's  deed  in  pursuance  of  this  sale, 
dated  the  twenty-seventh  of  October,  1836;  2.  That  the  court 
erred  in  excluding  the  plaintiff's  evidence  of  title,  derived  from 
Nowlin's  deed  of  July,  1886. 

It  therefore  becomes  necessary  for  me  to  examine  these 
propositions,  and  if  I  find  the  law  arising  on  either  one  to  be 
for  the  plaintiff,  then  the  cause  will  have  to  be  remanded.  I 
am  relieved  from  all  necessity  of  investigating  the  point  first 
above  set  down.  The  principles  stated  by  this  court  in  the 
case  of  Alexander  and  Belts  v.  Samuel  Merry ^  9  Mo.  610,  are 
conclusive  upon  this  point.  I  shall  therefore  pass  it  by  with 
merely  stating  that,  in  accordance  with  these  principles,  the 
dreuit  court  did  ri^t  in  rejecting  all  the  evidence  offered  by 
plaintiff  below  in  regard  to  the  same. 

The  second  pdnt  is  of  much  more  difficult  adjudication — 
the  mistake  as  is  alleged  in  the  deed  from  Nowlin  to  Hartt. 
This  deed  is  for  the  south-east  fractional  quarter  of  fractional 
flection  35,  township  49,  range  17,  including  part  of  the  town 
of  Boonville,  on  the  south  side  of  the  Missouri  river,  in  Cooper 
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coonty.  The  plaintiff  contends  that  it  was  intended  for  thd 
north-west  quarter,  and  not  the  south-east,  and  he  offers  to  show 
and  prove  this  by  eyidence,  showing  that  the  south-east  quarter 
is  not  fractional,  and  that  no  part  of  the  town  of  Boonville  is 
situated  on  it;  but  that  the  north-west  quarter  is  fractional,  and 
is  the  only  quarter  that  is  fractional  in  said  section,  and  that 
a  part  of  the  town  of  Boonville  is  situated  on  it  Many  au- 
thorities are  cited  by  the  plaintiff's  counsel,  as  well  as  by  the 
defendant^  on  this  subject 

Qreenleaf,  in  his  treatise  on  the  law  of  evidence,  volume  1, 
page  882,  section  801,  and  in  the  notes  thereto,  has  laid  down 
a  general,  and  I  think  a  correct,  view  of  this  subject:  FaUa 
demoMtroHo  non  noeet^  cum  de  eorpore  coMtat.  This,  sajrs  he, 
is  the  rule  derived  from  the  civil  law.  So  much  of  the  descrip- 
tion as  is  fialse  is  rejected,  and  the  instrument  will  take  effecty 
if  a  sufficient  description  remains  to  ascertain  its  application. 

Words  necessary  to  ascertain  the  premises  must  be  retained, 
but  words  not  neoessary  for  that  purpose  may  be  rejected,  if 
inconsistent  with  others. 

That  an  uncertainty  which  arises  from  applying  the  descrip- 
tion contained  in  the  will,  either  to  the  thing  deidsed  or  to  the 
person  of  the  devisee,  may  be  helped  by  parol  evidence;  but 
that  a  new  subject-ouitter  of  devise,  or  a  new  devisee,  where 
the  will  is  entirely  silent  upon  either,  cannot  be  imported,  by 
parol  evidence,  into  the  will  itselfl  This  is  laid  down  as  the 
doctrine  concerning  wills.  The  plaintiff  seeks  that  it  may  be 
applied  to  the  deed  in  this  case.    Be  it  so. 

By  the  acts  of  congress,  the  public  lands  in  the  new  states 
and  territories  have  been  surveyed  and  laid  off  in  townships, 
ranges,  sections,  and  the  various  subdivisions  of  sections,  such 
as  half-sections,  quarter-sections,  half-quarter^sections,  and 
quarter-quarter-sections;  and  the  United  States  grant  their 
patents,  and  have  them  issued  for  lands  thus  marked,  bounded, 
and  described.  A  principal  meridian  line  is  laid  down,  then 
townships  and  ranges,  so  that  a  person  of  ordinary  capacity 
can  designate  the  tracts,  and  point  out  the  lands  and  the 
various  subdivisions;  and  he  knows  just  as  well  what  specific 
tract  or  parcel  of  land  is  pointed  out  by  the  description  of  the 
south-east  fractional  quarter  of  section  36,  township  49,  range 
17  west,  south  of  Missouri  river,  as  if  the  external  lines  and 
comers  thereof  had  been  run,  and  marked,  and  platted  down 
by  the  surveyor.  Such  a  description  is  nothing  more  nor  less 
than  a  description  of  the  land  by  metes  and  bounds. 
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The  deed  in  this  case  is  for  the  south-east  fractional  quarter. 
It  tnms  out  that  this  quarter  is  not  fractional.  Must  we, 
therefore,  conclude  that  the  deed  is  void?  Let  us  reject  the 
word  '^  fractional,"  which  is  in  this  instance  the  faUa  demon' 
dratio  of  the  ciyilians,  and  enough  will  still  remain  to  conv^ 
the  premises. 

No  part  of  the  town  of  Boonville  is  situated  upon  it;  reject 
this  false  demonstration,  and  enough  still  remains  to  convey 
the  premises  mentioned  in  the  deed. 

It  is  contended  for  the  plaintiff  in  error  that  we  must  look 
to  the  words  ''  fractional  quarter,"  and  "  on  which  a  part  of 
the  town  of  Boonville  is  situated,"  as  the  particular  descrip- 
tioQ,  and  as  such  must  control  the  description  of  metes  and 
bounds,  thereby  overturning  the  descriptive  words  ^^  south-east 
fractional  quarter  of  section  85,  township  49,  range  17  west, 
south  of  Missouri  river." 

But  this  construction  is  contrary  to  all  rules,  and  would 
overturn  the  settled  and  long-established  modes  by  which  we 
designate  our  tracts  or  parcels  of  land. 

When  we  sell  by  the  descriptive  terms  of  south-east  frao- 
tional  quarter  of  section  35,  in  township  49,  of  range  17  west, 
south  of  Missouri  river,  we  specify  and  describe  as  particularly 
as  if  we  marked  out  the  boundaries  and  described  each  line  and 
specified  each  comer.  If  it  be  not  '^  fractional,"  or  if  no  part 
of  the  town  of  Boonville  be  included  in  these  lines,  then  these 
descriptive  specifications,  thus  wanting,  become  what  the  civil- 
ians call /aba  demonatratioy  and  must  be  rejected;  nevertheless, 
enough  still  remains  to  pass  the  land  by  the  deed. 

On  the  other  hand,  let  these  descriptive  specifications,  thus 
wanting,  become  the  governing  and  controlling  descriptive 
words,  and  the  incident  will  prevail  over  the  principal,  an 
absurdity  into  which  I  am  unwilling  to  be  driven. 

Were  I  to  convey  by  deed  a  lot  in  the  city  of  Boonville,  and 
describe  it  as  lot  number  10,  in  block  number  6,  on  the  plat 
of  said  town,  said  lot  number  10  fronting  on  Main  street  sixty 
feet,  and  running  back  one  hundred  feet,  to  an  alley  fifteen 
feet  wide,  now  in  the  possession  of  A  B,  and  it  should  after- 
wards turn  out  that  A  B  never  was  in  possession  of  said  lot, 
but  was  in  possession  of  an  adjoining  lot,  number  11,  of  the 
same  dimensions,  can  it  be  maintained  that  the  specification 
of  the  possession  must  control  the  other  descriptive  words  in 
this  deed,  so  as  to  authorize  the  courts  to  sufier  parol  evi- 
dence to  prove  that  lot  number  11  was  meant  to  be  conveyed 

▲m.  Dec.  Vol.  im— U 


162  Johnson  v.  Steamboat  Lehigh.         Missouri. 

in  this  deed  instead  of  lot  number  10?  See  case  of  OoadHU^ 
r.  Strnthenij  1  Mau.  &  SeL  299. 

Upon  the  whole  case,  I  am  clear  that  the  law,  on  the  eecond 
point,  as  well  as  on  the  first,  was  properly  rnled  by  the  coort 
below  for  the  defendants. 

The  point  about  the  condition  precedent,  in  the  deed  of  trost 
to  Nowlin,  we  consider  not  neoeesary  to  be  now  passed  on  by 
this  court 

Judge  Napton  concurring  with  me  in  this  opinioD,  the  judg* 
ment  of  the  Cooper  circuit  court  is  affirmed. 

Sales  ov  Lavd  bt  Shkbiw  vhdxb  Kuoutiow  amm  wmmr  Qfuaarm  ov 
Frauds:  RMutm  ▼.  Cfarth,  41  Am.  Deo.  47}  Bmd  ▼.  Ormd^  43  Id.  028^  and 
note;  Chapmem  ▼.  Banoood^  44  Id.  738^  and  notti 

Whebb  DncRiFnov  dv  Died  d  iHocuranmirry  part  baing  Mm  and  |Mrft 
tma,  if  the  latter  raffideiitly  deaoribe  the  land,  it  ii  good,  and  the  former 
will  be  diBregarded:  V<m  ▼.  Btmdy,  11  Am.  Deo.  101;  WendeUr.  Jaekmrn,  22 
Id.  636»  and  note;  aee  alio  note  to  Ahooodr.  Cobb^  26  Id.  661. 

Most  CEBTAni  ov  Two  Inooitbistiiit  DBsaBimoNS  mm  I^kmwaili  See 
Melvim  ▼.  Ptoprietora  ete.,  88  Am.  Dec  384,  and  note;  Dot  es  dem.  PkUl^f 
Hebn  ▼.  Porter^  36  Id.  448,  and  note;  alio  Freeman  on  BzeoatiflB%  aee.  286L 
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H  liUaOUBI,  6881] 

OMaaon  TO  Warn  Njucbs  or  Oblioobb  nr  Bodt  or  Bond  doea  not  aTo&d 
lti  and  it  ii  binding  upon  all  who  aign  itb 

AonoN  upon  a  bond  given  for  the  purpose  of  procuring  the 
release  of  the  steamboat  Lehigh,  which  had  been  seized  by  the 
sheriff  under  a  warrant  from  the  circuit  court  This  bond  was 
duly  executed  by  Harris  and  Lacey  and  several  others,  but 
the  names  of  the  said  Harris  and  Lacey  were  not  written  in 
the  body  of  the  bond;  and  upon  their  motion,  a  judgment  which 
had  been  recovered  against  all  of  said  obligors  was  for  this 
reason  set  aside  and  annulled  as  to  them.  This  is  the  only 
question  upon  which  this  appeal  is  taken. 

M.  L,  Oray,  for  the  plaintiff  in  error. 

By  Court,  Ryland,  J.  From  the  above  statement,  there  is 
only  one  question  for  our  adjudication;  that  is,  Does  the  omis- 
donof  the  names  of  Harris  and  Lacey  in  the  body  of  the  bond, 
though  the  bond  is  executed  by  them  otherwise,  render  the 
bond  void  as  to  them? 

The  plaintiffs  in  this  court  contend  that  it  does  not;  the 
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defendantBy  that  it  does.  The  defendants  rely  upon  the  cases 
otAdafM  y.  WUson,  10  Ma  841;  and  Wood  &  Oliver  v.  Ellis, 
AdmW  €tc,j  Id.  882.  In  these  cases,  this  court  did  decide,  upon 
the  authority  of  1  Tucker's  Com.  275,  that  such  omission  of 
the  names  of  the  penons  in  the  body  of  the  bond,  although 
their  names  were  subscribed  to  the  bond,  rendered  the  bond 
Tcid  as  to  them. 

This  court  has  had  occasion  since  these  decisions  to  investi- 
gate  this  matter  more  thoroughly,  and  upon  full  examination 
we  find  that  the  authorities  cited  by  Judge  Tucker  do  not 
warrant  and  support  his  conclusions. 

That  such  omission  to  insert  the  names  of  the  persons  in  the 
face  of  the  bond,  and  within  the  body  of  the  bond,  if  the  bond 
be  by  such  persons  subscribed,  will  not  vitiate  the  bond  and 
render  it  void,  is  supported  by  a  string  of  authorities  of  such 
weight  and  learning  as  to  render  it  strange  how  Judge  Tucker 
could  have  adopted  a  different  opinion:  See  the  authorities 
by  counsel  in  his  argument. 

court,  in  two  different  cases  since  those  reported  in  10 
Missouri,  has  determined  this  point  contrary  to  the  views  con- 
tained  in  those  opinions. 

I  am  clear  that  the  court  below  erred  in  setting  aside  the 
judgment  in  this  case.  This  error  was  produced  by  the  lower 
court  fidlowing  the  decisions  above  dted  from  10  Missouri. 
These  have  since  been  overruled  as  regards  this  point. 

The  judgment  of  the  court  of  common  pleas  is  therefore  re- 
versed, and  cause  remanded. 


Obuoobs'  KAim  inoD  nor  AmtAB  nr  Bo!n>;  it  b  loffloiflat  If  th^  mp» 
ifijDsd  to  tha  initruiMitx  8m  P^jmamhM  Bridge  ▼.  Maikm,  26  Am.  Dm. 
7S7.  Appeal  bonds  good  withoat  oontuniog  tho  daium  ci  tho  laNtMt  In  tlio 
body  of  tho  bond:  Oook$  ▼.  Ora^ard,  46  Id.  93.  Tho  dootrino  ol  tho  prin- 
ce onw  k  foUowod  hi  ONiiwivAani  ▼.  i9«til^  U  Ma  402. 
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Tbub  V.  Bannbt. 

Cn  Naw  UAxnaiMM,  90,] 
Wajkt  ov  Omihit  m  Oatamlm  "Ptaman  wm.  IxyjjjsuoM  MAMMtJuam,  likt 

sQchril  oomtnuili* 
Hijatuai  WILL  n  Ihtalid  if  Ors  or  tbm  Vaxsos  is  So  Tiifwian.B  m  not  it 

nndanftftiid  th*  natore  and  obligation  of  tho  contract. 
Ida  Loa  CoMTBAOTua  Dmaaazna  VAumnr  ov  Mibbiaoi  OoBnauon  in 

gonoral;  bat  thia  role  holda  only  when  not  cppotedto  tfao  rdjgion*  metal- 

ity,  or  mnniflipal  inititatioiui  of  the  oonntry  in  which  it  ia  eoiight  to  ba 

applied. 
Ida  Loa  OoHnuOTUB  will  not  PbsvaiLi  if  reoogniiing  aa  Talid  a  maaiiga 

entered  into  by  an  imbecile. 

Petition  for  a  decree  of  nullity  of  marriage.  The  eyidenoe 
showed  that  the  petitioner  was  over  twenty-one  years  old,  re- 
sided in  New  Hampshire  with  her  parents,  and  was  of  a  very 
simple  mind.  She  could  not  wash  or  dress  herself  properly  or 
decently,  knit  or  sew,  or  take  care  of  her  clothes.  She  could 
not  distinguish  colors,  or  cotton  from  flannel.  She  could  not 
he  taught  to  cook,  or  to  do  the  simplest  household  work.  She 
went  to  school  until  she  was  twenty,  hut  could  hardly  read, 
could  not  spell,  add  or  abstract  figures,  count  beyond  twenty, 
state  the  number  of  sabbaths  in  the  year,  could  be  taught 
nothing  of  geography,  and  spoke  of  matters  to  the  master  to 
which  females  of  her  age  would  not  allude.  She  could  not  tell 
the  time  of  day  by  a  watch,  or  disting^sh  one  piece  of  money 
from  another,  and  had  no  idea  of  the  value  of  property.  She 
played  with  children  four  or  five  years  old,  and  with  their  toys, 
and  could  not  be  trusted  to  go  on  errands.    She  secretly  met 
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BaiiiM7  cue  ereaaingy  and  they  went  together  into  Vermont^ 
where  the  marriage  was  eolemniied.  She  afterwards  returned 
to  her  fftther's  hooeei  whereupon  this  prooeeding  was  inetitated 
bj  her  next  finend* 

BlaiideU^  for  the  petitioner. 

(huMng  and  Metcalfe  for  the  respondent 

By  Conrty  Oilohbibt,  C.J.  Allnsion  is  made  to  a  decree  of 
''divorce  or  nnllity^  by  this  coort  in  tlie  revised  statutes,  c. 
148,  sees.  2, 12, 18.  No  mode  is  prescribed,  either  in  the  consti- 
tntion  or  the  statutes,  in  which  proceedings  shall  be  instituted 
and  carried  on,  for  the  purpose  of  procuring  a  decree  of  nullity 
of  marriage;  but  that  the  court  have  the  power  to  make  such 
a  decree,  and  to  regulate  the  mode  of  procedure,  we  think  is 
beyond  doubt:  2  Kent's  Com.  76.  There  is  a  provision  in  sec- 
tion 7,  chapter  148,  that  eveiy  libel  shall  be  signed  by  the 
libelant,  if  of  sound  mind,  and  at  the  age  of  legal  consent; 
otherwise,  by  the  parent,  guardian,  or  next  Mend  of  such 
libelant. 

The  consent  of  the  parties  is  essential  to  the  validity  of  all 
oontracts;  and  as  marriage  is  a  contract,  it  is  essential  to  its 
validity  that  the  parties  should  understand  the  nature  of  the 
agreement  they  are  about  to  enter  into:  Londonderry  v.  Che9' 
ler,  2  N.  H.  278  [9  Am.  Dec.  61];  Clark  ▼.  CTZarJb,  10  Id.  882 
[84  Am.  Dec.  166];  1  Bla.  Com.  483.  In  the  case  of  Twmer 
V.  Meyerij  1  Hag.  Con.  416,  417,  Lord  Stowell  said  a  defect  of 
capacity  invalidates  the  contract  of  marriage  as  well  as  any 
other  contract.  It  is  true  that  there  are  some  obscure  dieta  by 
the  earlier  commentators  on  the  law  that  the  marriage  of  an 
insane  person  could  not  be  invalidated  on  that  account; 
founded  on  some  notion  that  prevailed  in  the  dark  ages  of  the 
mysterious  nature  of  the  contract  of  marriage,  in  which  its 
spiritual  nature  almost  entirely  obliterated  its  civil  character. 
In  more  modem  times,  it  has  been  considered  in  its  proper 
Ught,  as  a  civil  contract  as  well  as  a  religious  vow;  and,  like 
all  civU  contracts,  will  be  invalidated  by  want  of  consent  of 
capable  persons.  So  in  the  case  of  Browning  v.  Seanej  2 
Phillim.  70,  Sir  J.  NichoU,  after  quoting  Blackstone,  said: 
''Here,  then,  the  law,  and  the  good  sense  of  the  law,  are  clearly 
laid  down;  want  of  reason  must  of  course  invalidate  a  con- 
tract, and  the  most  important  contract  of  life,  the  veiy  essence 
of  which  is  consent.  If  the  incapacity  be  such  that  the  p'arty 
is  incapable  of  understanding  the  nature  of  the  contract  itself, 
and  incapable,  from  mental  imbecility,  of  taking  care  of  his 
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or  her  own  person  or  property,  Fuch  an  individual  cannof<  difi* 
pose  of  her  person  and  property  by  the  matrimonial  contract, 
any  more  than  by  any  other  contract.'*  A  marriage  de  facto^ 
under  circumstances  of  privacy,  inferring  fraud  and  circum- 
vention between  a  person  of  weak  and  deranged  mind,  and  the 
daughter  of  his  trustee  and  solicitor,  who  had  great  influence 
over  him,  and  by  whom  he  was  clearly  considered  and  treated 
as  of  unsound  mind,  was  pronounced  null  and  void:  Porta- 
mouth  V.  Portimouthj  1  Hag*  Ec.  866. 

The  evidence  in  the  case  satisfies  us,  as  we  think  it  cannot 
fiiil  to  satisfy  any  reasonable  man,  that  the  petitioner  was  so 
imbecile  that  she  was  entirely  unable  to  understand  the  nature 
and  obligation  of  the  contract  into  which  it  was  proposed  she 
should  enter.  There  is  eveiy  reason  to  believe  that  no  person 
so  lamentably  imbecile  as  this  young  woman  appears  to  be 
could  have  the  remotest  idea  of  the  meaning  of  a  contract  for 
the  performance  of  any  of  the  ordinary  duties  of  life,  and  still 
less  of  a  contract  of  marriage. 

The  marriage  ceremony  was  performed  in  the  state  of  Ver- 
mont, and  how  fiur  the  Ux  loci  contraetua  is  to  affect  the  obliga- 
tion of  the  contract  in  a  case  like  this,  is  a  matter  to  be  inquired 
into. 

The  doctrine  of  trying  contracts,  especially  those  of  mar- 
riage, according  to  the  laws  of  the  country  where  they  were 
made,  is  practiced  in  all  civilized  countries,  and  is  agreeable 
to  the  law  of  nations.  It  is  the  consent  of  all  nations,  it  is 
the  ju8  gefUiumj  that  the  solemnities  of  the  different  nations 
with  respect  to  marriages  should  be  observed,  and  that  con- 
tracts of  this  kind  are  to  be  determined  by  the  laws  of  the 
country  where  they  are  made.  But  although  this  principle  is 
of  general  obligation,  nevertheless,  like  every  other  general 
rule,  it  is  subject  to  some  limitations.  The  rule  holds  only 
where  it  does  not  stand  opposed  to  the  religion,  morality,  or 
municipal  institutions  of  the  country  in  which  it  is  sought  to 
be  applied.  The  rule  will  not  be  enforced  to  the  danger  of 
these,  because  it  is  the  first  duty  and  law  of  every  state  to  pre- 
serve its  religion  pure,  and  its  institutions  entire.  It  has  been 
said  by  an  eminent  Scottish  judge,  that  ^^  a  party  who  is  domi- 
ciled here  cannot  be  permitted  to  import  into  this  country  a 
law  peculiar  to  his  own  case,  and  which  is  in  opposition  to 
these  great  and  important  public  laws,  which  our  legislature 
has  held  to  be  essentially  connected  with  the  best  interest  of 
society: "  Lord  Robertson  Fergusson  on  Mar.  &  D.  897.  Thus, 
the  lex  loci  was  not  allowed  to  prevail  where  one  of  the  parties 
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was  incapacitated  by  the  law  of  his  domicile  from  maUng  the 
contract,  and  was  not  relieved  from  his  incapacity  by  a  tran- 
sient visit  to  Scotland.  One  of  the  parties  had  been  married 
before^  and  divorced  in  Scotland.  At  the  time  of  the  divorce 
and  second  marriage,  he  was  domiciled  in  England.  Accord- 
ing to  the  law  of  England,  the  first  marriage  had  not  been 
dissolved,  and,  therefore,  the  party  was  incapable  of  contract- 
ing a  second  marriage:  Beazley  v.  BeazUy^  8  Hag.  Ec.  639. 
So,  if  a  foreign  state  should  allow  marriages  clearly  incestuons 
by  the  law  of  nature,  they  would  not  be  allowed  to  have  valid- 
ity elsewhere:  Oreenwood  v.  Curtia^  6  Mass.  878  [4  Am.  Dec 
145];  Medway  v.  Needham^  16  Id.  167  [8  Am.  Dec.  181];  Ptt(- 
nam  v.  Puinam^  8  Pick.  483. 

We  have  no  doubt  that  the  tribunals  in  Vermont  would 
adjudge  the  ceremony  of  marriage  in  this  case  to  be  of  no 
binding  force*  Throughout  the  civilized  world,  the  eonsenaui 
ammorumy  the  willing  mind,  is  required  as  an  essential  attri- 
bute of  this  contract  But  the  intelligence  was  wanting,  to 
enable  the  party  to  give  consent.  She  acquiesced  in  what  was 
done,  but  the  acquiescence  came  from  the  lips  only,  and  not 
from  the  mind.  We  are,  therefore,  of  opinion  that  there  should 
be  a  decree  of  nullity  of  marriage. 


Masbiaoi  or  FkBSONB  Inqafabls  gw  Qjyisq  Oohsent  Void:  See  note 
ioJaebomr.Kktg,  15  Am.  Dec.  368;  note  to /enlAw  ▼. /eiilAw'j  J?<lri^  26  Id. 
437|  Cfrump  ▼•  Morgan,  40  Id.  447;  Fotter  ▼.  Mecma,  42  Id.  832;  note  to  OaA' 
iiig$  ▼.  WiBiamSf  44  Id.  66.  An  aetUm  to  nullify  a  nuuriage  on  the  ground  of 
iamtnty  may  be  brought  in  the  Innatio'e  name  by  her  ooomiittoe:  Ommp  ▼. 

Lsz  Loa  CkxHTRAoruB  DKnaaaxris  VAUDrrr  or  Marrtaas  Oohtraoii 
nr  GnnoLiL:  Medwt^f  ▼.  Needham^  8  Am.  Deo.  131,  and  note;  FanMUr, 
Mwrag,  18 Id.  844;  QnMiY.  JMi^,  22Id.  41;  ITardSngy.  ^ftfoi,  23 Id. 649; 
PkBlip§  ▼.  Cfreffg,  36  Id.  168;  Wed  Ccunbridge  ▼.  LexMgttm,  11  Id.  231;  but 
aeenoto  to  Jfetftooy  ▼.  Needhatm,  andalao  PME^t.  Qrtgg,  and  Sneedr.  Ewkiff, 
MprtL  Ftodl  evidence  of  laws  and  onatonui  of  another  state  regulating  the 
manner  of  oelebratmg  marriage^  and  the  legal  presomptions  tiieffe  adopted  1^ 
the  oonrti^  arising  from  ooihafaitaticvif  in  snpport  of  the  ezistnoe  of  a  mankfi^ 
mij  be  reoeiTed:  Ta^br  ▼.  SweU,  22  Id.  166. 

Liz  Loa  ab  QcfTMaxaa  Bjoaa  or  Sfoubbb:  See^iaMT.  AUtm^  89  AB^ 
Deo.  663^  and  the  prior  oases  in  this  series  odOeeted  in  the  iiola» 

Liz  Loqi;  bow  Fim  QomHS  OowtEAcn  or  Qihseaii«  Bee  Jmrimk  ▼• 
TWaloiib  44  Am.  Dea  648^  and  prior  oases  eoDeeted  in  luitei  Xomte  ▼• 
raMi;46U.W. 
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POWEBS   V.   ShEPABD. 

f21  NlW  HAMTUnXI,  MlJ 

Jurat  or  Doovkxiit  mubt  Show  that  tha  oath  waa  adaiaiatafad  by  tha  pe^ 


aon  aabaanbmg  the/«tietf. 
DsrannoH  n  Inoomfkixiit  Eyxdxnoi  whan  tha  worda  ''bafofa  ma^"*  in  tha 
CKpfiaD^  praoading  tha  nama  ol  tha  magiatrata  bafora  whom  tha  dapoai- 
turn  puiportad  to  ba  takan  and  ■worn,  wara  onittad. 

Cabb  for  deceit  in  the  sale  of  a  horse.  At  the  trial,  the  de- 
fendant offered  in  eyidence  several  depositions,  from  the  cap- 
tions of  which  the  words  "before  me/'  preceding  the  name  of 
the  magistrate  before  whom  the  depositions  were  taken  and 
sworn,  were  omitted.  The  plaintiff  objected  to  the  captions, 
but  the  objection  was  overruled,  and  the  depositions  were  read 
in  evidence.  A  verdict  having  been  returned  for  the  defend- 
ant|  the  plaintiff  moved  to  set  it  aside,  and  for  a  new  trial,  on 
account  of  the  admission  of  the  evidence. 

Cuahing^  for  the  plaintiff.  ' 

LoveUy  for  the  defendant. 

By  Court,  Gilchbist,  C.  J.  There  is  nothing  in  the  language 
of  the  statute,  or  of  any  rule  of  court,  which  in  terms  requires 
that  the  words  which  were  omitted  in  these  captions  should 
be  inserted.  But  it  does  not  therefore  follow  that  they  are  un- 
necessary to  the  sufficiency  of  the  captions.  There  is  no  rule 
more  important  to  be  observed  than  that  documents,  confirmed 
by  oath,  should  set  forth  that  they  are  sworn  before  a  person 
having  proper  authority.  The  authority  is  given  by  statute, 
and  we  cannot  see  that  it  has  been  duly  exercised,  unless  the 
jurat  shows  it.  The  strictness  to  be  observed  in  this  respect 
does  not  depend  on  the  existence  of  rules  of  court,  nor  is  it  to 
be  departed  from  because  the  statute  is  silent  on  the  subject. 
It  depends  on  the  necessity  of  the  thing  itself.  The  objection 
may  seem  to  be  of  but  litUe  importance;  but  if  we  are  ever  to 
use  strictness,  it  should  be  in  regard  to  depositions,  and  in  all 
that  relates  to  their  captions.  Here,  it  is  consistent  with  this 
jurat  that  the  oath  was  not  administered  by  this  magistrate  at 
all.  It  may  be  true  that  the  deponent  made  oath  as  he  is 
stated  to  have  done  in  the  caption,  but  that  oath  may  have 
been  administered  by  some  incompetent  person,  and  not  even 
by  a  justice  of  the  peace.  There  are  two  decisions  to  be  found 
in  the  books  expressly  on  this  point,  the  omission  of  the  words 
^^before  me."    One  is  the  case  of  Queen  v.  Bloxham^  6  Ad.  & 
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EL|  N.  S.,  528.  We  haye  given  the  substance  of  the  reasonmg 
of  the  court  hi  the  above  remarks.  The  other  is  the  case  of 
Regina  v.  Narburyy  Id.  534,  note,  in  which  case  the  court  ex* 
pressly  approve  the  decision  in  Queen  v.  Blaxham^  eupra.  Upon 
these  authorities,  and  also  because  we  approve  of  their  rea- 
soning, and  think  the  decisions  correct,  we  think  the  captions 
in  the  present  case  are  defective.  There  must,  therefore,  be  a 
new  trial,  as  the  depositions  were  incompetent  evidence. 
Yerdict  set 


JtAPnoR  or  DnosmoM  ran)  not  Sfmift  tfaa  kind  of  aetbii  in  rcferanot 
to  which  it  ii  taken,  when  a  gtatate  pnmdat  that  it  •hall  atate  ''tho  oanao  la 
which  tfao  deposition  ia  to  ho  naed:''  SeoU  ▼.  PerHHS,  48  Am.  Deo.  47a 

OinoEB  Taxxsq  BxposinoN  is  Pusukid  to  havb  Authobitt  to  do  ao 
until  the  oontruy  appeara:  Cfnme  ▼.  Thaifert  46  Am.  Dec.  142. 

Thi  raziioiPAii  cjum  u  cosd  akt>  iovsjowed  in  Dane  ▼.  Macs,  87  N.  H. 
534y  in  holding  that  an  ohjeotion  to  the  admiaaimi  of  a  depoaitioii  waa  pfop- 
erij  anatainad  hooanaa  it  Sd  not  iq^pear  before  tHiom  it  waa  taken. 
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m  NBW  HAKP8HnumiA.J 

Wabbaxtt  or  8aujnm«B  or  Hdun  n  not  BBOsnr  by  a  oonUe  end  tein» 
povaryinjnryeodafeingatthedateof  theaale^  not  injuring  him  for  iuune- 
diata  aerrioa.  It  aeema,  howeTeiv  that  the  waimnty  ii  hrbkon  if  the 
infinnitjv  althoni^  not  pennanent  or  inoarabla^  rendera  the  animal  leaa 
fit  for  preaent  nae. 

Assumpsit  on  a  promissoiy  note  given  by  the  defendant  to 
the  plaintiff  for  the  price  of  a  horse.  The  defense  was  that 
the  horse  was  warranted  sounds  and  being  found  otherwise, 
was  dnly  retomedi  etc.;  and  the  plaintiff  conceded  that  if  the 
horse  was  unsound  at  the  time  of  the  sale,  the  action  could 
not  be  maintained.  It  appeared  that  the  horse  had  been  in- 
jured in  the  left  hind  leg,  and  evidence  tended  to  show  that 
this  injury  had  never  been  fully  removed,  and  was  permanent. 
It  also  appeared  that  the  horse  had  a  defect,  either  temporary 
or  permanent,  in  the  hock.  The  substance  of  the  instructions 
to  the  jury  appears  in  the  opinion.  The  defendant  moved  to 
set  a  verdict  for  the  plaintiff  aside,  and  for  a  new  trial,  for 
emnr  in  these  instructions. 

BuUen^  and  Pierce  and  Minotj  for  the  plaintiffs 
NorrUf  for  the  defendant. 
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By  Courty  Woods,  J.  The  court  instnicted  the  juiy,  m  8ub- 
ttanoe,  that  a  permanent  injury  existing  at  the  time  of  the  sale 
of  a  horse  would  constitute  a  breach  of  the  warranty  of  sound- 
ness. Whether  the  instructions  were  thus  far  strictly  correct, 
it  is  not  necessary  now  to  determine.  It  is  sufficient  to  say 
that  they  were  at  least  sufficiently  favorable  to  the  defendant. 
The  court  fbrther  instructed  the  jury,  in  effect,  that  a  curable 
and  temporary  injury,  existing  at  the  date  of  the  sale  of  the 
horse,  not  injuring  him  for  service,  was  not  a  breach  of  war- 
ranty of  the  soundness  of  the  horse.  The  correctness  of  the 
latter  branch  of  the  instructions  is  alone  questioned.  The 
question  made  in  this  case  is  not  a  new  one  in  courts  of  justice, 
although  it  is  not  found  to  have  been  settled  by  the  reported 
decision  in  this  state.  What  character  or  extent  of  injury, 
arising  firom  disease  or  accident,  will  constitute  a  breach  of 
warranty  of  the  soundness  of  a  horse,  is  a  question  which  has 
considerably  engaged  the  attention  of  the  courts  in  England 
and  in  this  country.  And  although  some  difference  of  opinion 
is  found  to  have  existed  among  eminent  judges  upon  the  point, 
yet  the  general  rule  is  believed  to  be  now  well  settled  in  the 
books. 

Mr.  Chitty,  in  his  learned  treatise  on  contracts,  states  the 
rule  thus:  '^  If,  at  the  time  of  the  sale,  the  horse  has  any  dis- 
ease which  either  actually  does  diminish  the  natural  usefulness 
of  the  animal,  so  as  to  make  him  less  capable  of  work  of  any 
description,  or  which,  in  its  ordinary  progress,  will  diminish 
the  natural  usefolness  of  the  animal,  or  if  the  horse  has,  either 
from  disease  or  accident,  undergone  any  alteration  of  structure 
that  either  actually  does  at  the  time,  or  in  its  ordinary  effects 
will,  diminish  the  natural  usefulness  of  the  horse,  the  horse  is 
unsound.  And  therefore  a  cough  which  renders  a  horse  less  fit 
for  present  use,  but  is  not  calculated  permanently  to  diminish 
his  usefulness,  and  from  which  he  ultimately  recovers,  is  an 
unsoundness  constituting  a  breach  of  warranty.  So  any  organic 
defect  is  unsoundness;  and  therefore  a  nerved  horse  cannot  be 
considered  sound,  or  a  horse  afflicted  with  a  bone-spavin  in  the 
hock.  But  mere  badness  of  shape,  thou{^  it  should  render  a 
horse  unfit  for  work,  is  no  unsoundness  or  breach  of  a  general 
warranty.'' 

The  case  of  EUon  v.  Bragdeuj  4  Camp.  281,  was  an  action 
upon  a  warranty  of  the  soundness  of  a  horse.  And  it  was 
proved  and  admitted  that  the  horse  was  lame  at  the  time  of 
the  sale;  but  the  defendant  undertook  to  prove  that  the  lanr^ 
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oess  was  of  a  temporary  natare,  and  that  he  had  become  in  all 
respects  somid. 

Lord  EUenborongh  said :  '^  I  have  always  held,  and  now  hold, 
that  a  warranty  of  somidness  is  broken,  if  the  animal,  at  the 
time  of  the  saloi  had  any  infirmity  upon  him  which  rendered 
him  less  fit  for  present  service.  It  is  not  necessary  that  the 
disorder  shonld  be  permanent  or  incurable.  While  a  horse  has 
a  cough,  I  say  he  is  unsound;  whether  that  be  temporary  or 
prove  mortal.  The  horse  in  question,  having  been  lame  at  the 
time  of  the  sale,  when  he  was  warranted  to  be  sound,  his  con* 
dition  subsequently  is  no  defense  to  the  action." 

And  in  Elton  v.  Jordan^  1  Stark.  127,  which  was  also  an  action 
on  a  warranty  of  the  soundness  of  a  horse,  the  same  learned 
judge  states  tiie  rule  to  be,  that  "to  constitute  unsoundness,  it 
is  not  essential  that  the  infirmity  should  be  of  a  permanent 
nature;  it  is  sufficient  if  it  render  the  animal,  for  the  time,  unfit 
for  service;  as,  for  instance,  a  cough  which,  for  the  present, 
renders  it  less  useful,  and  may  ultimately  prove  fatal.  Any 
infirmity  which  renders  a  horse  less  fit  for  present  use  and  con- 
venience, is  unsoundness." 

In  Oarment  v.  BartBj  2  Esp.  673,  which  was  asvampnt  on  a 
warranty  of  the  soundness  of  a  horse  sold  by  the  defendant  to 
the  plaintiff.  Eyre,  C.  J.,  lays  down  a  somewhat  different  rule. 
He  says:  "A  horse  laboring  under  a  temporary  injury  or  hurt, 
which  is  capable  of  being  speedily  cured  or  removed,  is  not  for 
that  cause  an  unsound  horse;  and  when  a  warranty  is  made 
that  such  a  horse  is  sound,  it  is  made  without  any  view  to 
such  injury;  nor  is  a  horse  so  circumstanced  an  unsound  horse, 
within  the  meaning  of  the  warranty." 

In  Watson  v.  Denton,  7  Car.  &  P.  85,  it  was  decided,  that 
bon&Hgpavin  in  the  hock  was  unsoundness  in  a  horse,  and  a 
breach  of  warranty  of  soundness,  although  not  attended  with 
lameness  at  the  time.  But  in  this  case  the  question  whether 
boQO-spavin  was  an  unsoundness,  was  submitted  to  the  jury  to 
be  determined  according  to  tho  general  understanding  of  those 
who  enter  into  such  contracts,  upon  the  proofs  in  the  case. 

In  Komegay  v.  Whit€y  10  Ala.  255,  a  warranty  of  soundness 
is  holden  to  cover  all  diseases  which  affect  the  value  of  the  ani- 
mal  sold,  whether  temporary  or  permanent.  The  doctrine  of 
this  case  would  seem  to  be  in  strict  accordance  with  that  of 
EUon  V.  Brogden^  and  EUon  v.  Jordany  supra.  We  regard  the 
role  as  enunciated  by  Lord  Ellenborough  as  being  the  true  nde 
upon  this  subject 

If  a  horse  be  afflicted  with  an  infirmity  which  renders  him  lest 
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fit  fiir  immediate  use  thaa  he  otherwlBe  would  be,  and  less  able 
to  perfium  the  proper  and  ordinary  labor  of  a  horse,  it  would 
seem  but  reasonable  that  it  should  be  regarded  as  an  nnsomid- 
ness,  for  which  a  party  selling  the  horse  and  warranting  its 
soundness  should  be  held  responsible.  Such  an  infirmity  may 
well  be  supposed  to  be  the  occasion  of  damage  to  the  purchaser. 
The  intention  and  understanding  of  the  parties  to  the  warranty 
are,  in  such  as  well  as  in  all  other  contracts,  to  govern  their 
construction.  It  is  in  the  use  of  a  horse  that  his  value  prin« 
cipally  consists.  It  may  well  be  presumed,  then,  that  when  a 
horse  is  purchased,  he  is  purchased  for  service;  and  that  it  is 
with  reference  to  his  ability  and  fitness  for  service  that  a 
guaranty  of  soundness  would  ordinarily  be  required  or  given. 
And  we  can  see  no  reason  for  supposing  that  the  future  fitness, 
or  usefulness,  of  the  horse  would  be  likely  to  be  more  an  object 
of  solicitude  on  the  part  of  the  purchaser,  than  his  present  fit- 
ness. And  when  we  consider  the  subject-matter  of  such  a 
guaranty,  we  can  see  no  reason  to  suppose  that,  in  such  caseSi 
the  parties  do  not  at  least  intend,  by  a  general  warranty  d 
soundess,  that  at  the  time  of  the  sale,  the  animal  is  laboring 
under  no  disease  or  injury  which,  at  the  time  or  afterwards, 
does  or  will  diminish  his  natural  and  ordinary  usefdlness  and 
fitness  for  service.  We  think  the  construction  of  such  a  war* 
ranty,  giving  this  effect  to  it,  is  just  and  reasonable,  and  is  in 
accordance  with  the  reasonable  and  obvious  intentions  of  the 
parties. 

But  the  defendant  contends  that  even  if  the  injury  be  tempo- 
rary and  curable,  and  do  not,  at  the  time,  injuriously  affect  the 
natural  usefdlness  and  fitness  of  the  horse  for  service,  still  it  !s 
a  fault,  and  a  breach  of  the  warranty  of  soundness.  We  can 
see  no  ground,  however,  upon  which  to  establish  such  a  prin« 
ciple.  It  would  obviously  furnish  a  case  allowing  of  the  re- 
covery of  damages  where  none  have  been  sustained.  But  no 
case  has  been  brought  to  our  notice  by  the  diligent  counsel  for 
the  defendant,  and  no.  case  is  found  by  us  in  the  the  books,  go- 
ing the  extent  of  holding  such  a  doctrine.  And  we  regard  the 
position  of  the  defendant  as  being  sustained  neither  by  reason 
nor  authority.  It  is,  certainly,  not  supported  by  the  opinion  of 
Lord  BUenborough,  and  much  less  by  that  of  Mr.  Chief  Justice 
Eyre. 

Upon  the  whole,  it  is  the  opinion  of  the  court  that  the  rule  of 
law  given  to  the  jury  by  the  court  below,  of  which  complaint 
is  made,  was  the  true  rule;  and  consequently,  the  judgment  of 
the  court  is,  that  there  must  be  judgment  on  the  verdict. 
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Wabmastt^  wmwu*  Imfubd  on  Saub  of  OEAmas,  ind  vob  Sound 
AuKB:  ifowf  ▼.  Jfeody  43  Am.  Deo.  676^  and  prior  oases  odleeted  in  note. 

What  Dzraon  Amoubt  io  Bbsaoh  gw  Wasrajxtt  ow  Sotjndmbss.— Tha 
nle  of  antmalsj  partienlarly  ol  honeiy  ia  fraqoently  aooompanied  by  a  war* 
ranty  ol  aoQndnaes»  naoally  a  genaral  warranty,  and  it  often  beoomes  naoes- 
■ury  to  detennina  what  defeots  eonatitato  a  breach  of  this  warranty. 

QmsMBASs  Bjuul — It  waa  formerly  a  matter  of  considerable  peiplezity  and 
difference  of  judicial  opinion  whether  or  not  a  temporary  disease  was,  dnriiig 
ilaezistenoe,  a  breach  of  a  warranty  of  soondness.  Thns  in  Oarmeni  v.  Bam^ 
2  Esp.  073,  where  a  mare  sdd  waa  lame  in  one  leg,  caosed  by  taking  np  a 
nail  at  the  farrier's,  E|yre^  C.  J.,  said:  "A  horse  laboring  nnder  a  temporary 
injury  or  hart;  which  is  capable  of  being  speedily  cored  or  removed,  is  not 
fcr  that  an  nnsoond  horse;  and  where  a  warranty  is  made  that  sach  a  horse 
la  aoaad,  it  is  made  without  any  view  to  snch  an  injury;  nor  is  a  horse  so 
enonmstaaoed  an  nnsonnd  horse  within  the  nieaniiig  ol  the  warranty." 
Agsin,  in  BMm  v.  Bngden,  2  Moo.  &  R.  113^  the  horse  sold  had,  at  the  time 
ol  the  ssle^  a  slight  cold  or  cough,  and  he  was  consequently  allowed  to  remain 
in  the  stablo  a  few  days,  but  he  became  worse,  and  remained  very  iU  and  unfit 
for  work  sereral  days  longer,  laboring  under  "influenza"  or  "distemper;" 
he  had,  howerer,  completely  reooTered  long  before  the  trial.  Coleridge,  J., 
told  the  Jury  that  the  question  they  had  to  decide  was,  whether  the  horse,  at 
the  time  of  the  sale^  had  upon  him  any  disease  which  was  calculated  parmik 
aently  to  render  him  unfit  for  use,  or  permanently  diminish  his  usefulness. 
"A  mere  sUghtodd  no  more  constituted  unsoundness  in  a  horse  than  it  did  in 
ahumaa  oreatore;  neither  was  a  horse  lame,  within  the  meaning  of  a  warranty, 
because^  at  the  time  of  the  sale,  he  might  have  a  thorn  in  his  foot,  and  so 
limp,  if  it  were  dear  that  the  limping  would  bo  cured  by  simply  extracting 
the  thorn.  The  point  to  consider  was  the  effect  on  the  constitution  of  tho 
animaL"  And  in  Omhw  v.  3aune»,  2  Stark.  81,  where  roaring  waa  held  to 
constitute  unsoundness  in  a  horse.  Lord  Ellenborou^^  used  the  following 
language:  "  If  a  horse  be  affected  by  any  malady  which  renders  him  less 
serviceable  tcr  a  permanency,  I  have  no  doubt  that  it  is  an  unsoundness." 
But  in  BUon  v.  Brogden,  4  Camp.  281,  the  horse  was  proved  to  be  lame  at 
tiie  time  d  the  sale;  the  defendant,  allowing  this,  undertook  io  prove  that 
tike  lameneas  waa  of  a  temporary  nature,  and  that  the  horse  had  afterwards 
recovered.  In  thia  case.  Lord  Ellenborough  said:  "I  have  always  held,  and 
now  hold,  that  a  warranty  of  soundness  ia  broken,  if  the  animal,  at  the  time 
of  the  sale,  had  any  infirmity  upon  him  which  rendered  him  less  fit  for 
present  service.  It  is  not  necessary  that  the  disorder  should  be  permanent  or 
incurable.  While  a  horse  has  a  cough,  I  say  he  is  unsound,  although  that 
may  either  be  temporary  or  may  prove  mortaL  The  horse  in  question  having 
been  lame  at  the  time  of  the  sale,  when  he  was  warranted  te  bo  sound,  his 
condition  subsequentiy  is  no  defense  to  the  action."  See  also^  te  the  same 
cfiiBct,  Elton  V.  Jordan,  1  Stark.  127;  and  Coaiei  v.  Stephens,  2  Moo.  &  R.  157, 
fwr  Parke,  B.  A  cou^^  of  a  permanent  nature  is  an  unsonndneaw,  no  proof 
having  been  given  of  ito  discontinnanoe,  and  a  verdict  for  the  defendant  in  an 
action  on  a  warranty  ia  wrong,  though  the  horse  had  the  next  day  after  the 
warranty  been  ridden  a-hunting,  thereby  aggravating  the  cough:  ShiUUoe  v. 
Clairidge,  2  Chit.  425.  And  a  warranty  of  soundness  on  the  sale  of  a  horse  is 
broken  by  a  malformation  existing  from  ite  birth,  which  at  the  time  of  the 
sale,  renders  it  less  fit  for  reasonable  use;  as  an  extraordinary  convexity  of 
the  cornea  of  the  eye,  producing  short-sightedness,  in  consequence  of  which 
the  horse  is  liaUe  to  shy:  ffoiUday  v.  Morgan,  1  EL  &  £3.  1. 
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The  law  in  England  on  this  question  has,  however,  been  settled  by  KiddeU 
▼.  Bttmardf  9  Mee.  ft  W.  668,  in  which  a  verdict  had  been  given  in  favor  of 
the  pbmUnffj  who  had  purchased,  with  a  warranty  of  soundness,  three  bul- 
locks. Erskine^  J.,  on  the  trial,  told  the  jury  that,  in  order  to  entitle  the 
plaintiff  to  recover,  he  must  show  that  at  the  time  of  the  sale  the  beasts  had 
some  disease,  or-the  seeds  of  some  disease,  in  them,  which  would  render  them 
unfit,  or  in  some  degree  leas  fit,  for  the  ordinary  use  to  which  they  would  be 
applied.  Parke,  B.,  said  on  a  motion  for  a  new  trial: "  The  rule  I  laid  down 
in  Coatee  v.  Stephtm  is  correctly  reported;  and  I  am  there  stated  to  have  said: 
'I  have  always  considered  that  a  man  who  buys  a  horse  warranted  sound 
must  be  taken  as  buying  him  for  immediate  use,  and  has  a  right  to  expect 
one  capable  of  that  use,  and  of  being  immediately  put  to  any  fair  work  the 
owner  chooses.  The  rule  as  to  unsoundness  is,  that  if  at  the  time  of  the  sale 
the  horse  has  any  disease,  which  either  actuaUy  does  diminish  the  natural 
usefulness  of  the  animal,  so  as  to  make  him  less  capable  of  work  of  any 
description,  or  which  in  its  ordinary  progress  will  diminish  the  natural  useful- 
ness of  the  animal;  or  if  the  horse  has,  either  from  disease  or  accident,  un- 
dergone any  alteration  of  structure,  that  either  actuaUy  does  at  the  time,  or 
in  its  ordinary  effects  will,  diminish  the  natural  usefnlnees  of  the  horse,  such 
horse  is  unsonnd.  If  the  cough  actually  existed  at  the  time  of  the  sale  as  a 
disease,  so  as  actually  to  diminish  the  natural  usefulness  of  the  hone  at  that 
time,  and  to  make  him  leas  capable  of  immediate  work,  he  was  then  unsound; 
or  if  you  think  the  oongh,  which  in  fact  did  afterwards  diminish  the  useful- 
ness of  the  hcrae,  existed  at  all  at  the  time  of  the  ssle^  you  will  find  for  the 
plaintiff.  I  am  not  now  delivering  an  opinion  formed  cm  the  moment  on  a 
new  subject;  it  is  the  result  of  a  full  previous  oonsideratian.'  lliat  is  the 
rule  I  have  always  adopted  and  acted  on  in  cases  of  unsoundness,  although, 
in  so  doing,  I  diffar  from  the  contrary  doctrine  laid  down  by  my  brother  Cole- 
ridge in  the  case  of  BMm  v.  Brogdm^  which  has  been  reletred  to.  I  think 
the  word  'sound'  means  what  it  expresses,  namely,  that  the  animal  is  sound 
and  free  from  disease  at  the  time  he  is  warranted  to  be  sound.'*  The  rule  as 
laid  down  by  American  courts  is  undoubtedly  in  conformity  with  that  given 
in  KiddeUY,  Bwmard,  mtpra.  Thus  it  was  held  in  KormffOif  v.  WhUe,  10  Ala. 
265,  that  a  warranty  of  soundness  of  a  slave  covers  all  diseases,  whether  tem- 
porary or  permanent,  which  affsct  his  value;  and  where  a  slave  was  diseased 
in  the  knees,  it  was  held  that  instructions  that  he  should  be  afflicted  with  an 
incurable  disease  to  constitute  unsoundness  wero  well  refused:  Thomp&on  v. 
Bertrand^23Aik,  790.  laSpringstead  v.  ZoioKm,  23  How.  P^.  302,  a  charge  to 
the  jury  that  if  they  found  that  the  horse,  at  the  time  of  the  sale,  had  a  mere 
odd,  controllable  by  ordinary  remedies,  it  was  not  such  an  unsoundness  as  to 
constitute  a  breach  of  a  general  warranty  of  soundness,  was  held  correct,  if 
the  judge  thereby  intended  to  say  that  if  the  horse  had  a  mero  conmion  cold, 
not  affectmg  his  general  health  or  his  use,  the  plaintiff  could  not  recover.  And 
in  Burton  v.  Tonmg^  6  Harr.  (DeL)  233,  the  following  language  is  used  by  the 
court:  ''Any  disease,  infirmity,  or  defect,  which  renders  the  horse  leas  fit  for 
present  use  and  convenience,  and  not  openly  and  palpably  visible^  and  which 
is  discoverable  only  by  persons  of  skill  and  judgment  in  regard  to  the  qualities 
of  horses,  constitutes  unsoundness."  It  was  also  held  in  Bnmm  v.  Bigdow^ 
10  Allen,  242;  that  lameness,  when  chronic  and  permanent^  arising  from 
causes  beyond  the  reach  of  ordinary  remedies,  will  clearly  be  a  case  of  un« 
soundness,  though  it  would  not  be  a  breach  of  a  warranty  of  soundness,  if  it 
was  accidental  and  temporary.  It  will  therefore  be  seen  from  the  foregoing 
that  the  doctrine  of  the  principal  case  in  regard  to  defocts,  temporary  and 
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yTti«nfflit»  ooDsCitatiiig  uucnmclneaSy  is  sasteined  in  aU  its  length  and 
fanftdtli,  and  would  seem  to  be  oorreoily  fonniilated  as  follows:  UnsoimdiieM 
szisti^  and  oooseqiieiitly  a  breach  of  wanraaty  of  soandness,  wben  there  is  a 
permaniffit  defeet  or  injury,  and  also  when  sneh  defect  or  injnry  is  tempo- 
rary, bat  the  animal  is  thereby  rendered  nnfit  for  presrnt  nse;  bat  if  the  de- 
fect or  injnzy  is  temporary  and  carable,  and  the  animal  is  not  thereby  in jnred 
for  immediate  service,  the  warranty  of  soandnees  is  not  broken. 

Tu  ov  BzBTXNGi  ov  DxiBCfrs.— It  will  be  observed  that  many  of  the 
foregoing  decisians  qnalif y  the  rule  of  unsoondneas  by  stating  that  the  defects 
most  exist  at  the  time  of  the  warranty,  and  this  has  been  directly  so  held: 
Bowman  ▼.  Clanmer,  60  Ind.  10;  Miller  v.  McDonald,  13  Wis.  673;  and  see 
Merrick  ▼.  BnidXey,  19  Md.  50.  In  questions  of  misomidness,  where  the  dis- 
ease is  chronic,  it  is  nnnecessary  to  idiow  that  the  symptoms  existed  at  the 
time  of  the  sale^  for  sabsequent  incidents  and  appearances  may  show  that  the 
disease  had  existed  at  aprevions  time,  although  the  symptoms  had  not  been 
obeerved;  so  held  with  reference  to  a  slave  afflicted  with  rhenmatiBm:  Crtmik 
V.  OsAmUA,  11  Eieh.  9;  bnt  in  Siepkem  ▼.  ChofppeO,  3  Strobh.  80,  where  a 
slave  sold  was  taken  sick  with  typhoid  fever,  it  was  laid  down  "that 
ansoondness  consisted  in  some  organic  disease  in  a  formed  state,  evidenced 
by  q^mptoms,  or  some  clearly  contagious  disease,  such  as  measles  or  small- 
pox^ the  infection  of  which  existed  at  the  time  of  the  sale;**  therefore  it  was 
held  that  the  question  was  correctly  put  to  the  jury  whether  the  n^gro  had 
the  fever  at  ike  time  qfthe  aak,  and  the  inquiry  proposed  to  be  made  of  phyii- 
eians  as  to  how  long  the  disease  had  existed  in  its  incipient  state  was  prgp- 
eriy  refused  as  irrelevant  to  the  issue.  The  ruling  of  the  court  below, 
bowever,  which  was  intended  to  be  affirmed,  wastliat  "such  a  thing  as 
typhoid  fever  being  considered,  like  small-pox,  as  having  a  beginning  before 
tlie  symptoms  are  discovered,  cannot  be,**  and  that  "the  disease  must  be  in  ^ 
a  iormed  state^  evidanoed  by  symptoms,  before  it  could  afiect  the  sale."  TbiB 
eooit  in  Crouch  ▼•  Culbreaihp  wpra,  in  commenting  upon  this  case,  say  that 
tiie  role  thns  given  by  the  lower  court  extends  to  all  cases  of  fever  having  no 
fixed  law  for  their  commencement^  but  was  never  intended  to  apply  to  chrooio 
eases.  The  distinction  made  in  Stephens  v.Chappell,  Mpra,  as  regards  oonta- 
gioos  diseases,  was  observed  in  Woodbwry  ▼.  Boibbina,  10  Cush.  620;  where  it 
was  held  that  a  horse  having  the  seeds  of  the  disease  of  glanders  in  him  when 
sold  is  nnsonnd,  although  it  may  be  some  time  before  the  disease  becomes 
folly  developed'— glanders  being  a  contagious  disease.  In  JoU^v,  BendeUf 
Ry.  ft  M.  136^  certain  sheep^  apparently  healthy  and  sound  in  every  respect^ 
were  sold  with  a  warranty  of  soundness;  but  two  months  afterward  a  great 
part  of  them  died.  There  was  nothing  to  connect  the  disease  of  which  they 
died  with  their  previous  condition,  but  it  was  in  the  opinion  of  farmers  and 
breeders^  an  hereditary  disease  called  the  "goggles,"  and  incapable  of  dis- 
covery untQ  its  fatal  appearance;  held,  that  this  disease  was  an  usoundneas 
existing  at  the  time  of  the  sale,  the  jury  being  of  the  opinion  that  it  so 
existed;  it  being  left  to  them  to  say  "whether  at  the  time  of  the  sale  the 
sheep  had  existmg  in  their  blood  or  constitution  the  disease  of  which  they 
afterwards  died,  or  whether  it  had  arisen  from  any  subsequent  cause."  And 
where  a  slave  at  the  time  of  the  sale  was  not  free  from  the  efibcts  of  an  attack 
of  scarlet  fever  which  he  had  recently  had  before  the  sale,  and  by  exposure 
in  traveling  before  the  ssle,  the  incipient  stage  of  consumption,  of  which  he 
subsequently  died,  intervened,  it  was  held  that  it  was  "%  breach  of  warranty 
of  Bonndness  if  the  slave  was  at  the  time  of  the  sale  laboring  under  a  disease 
which  was  not  then  developed,  but  of  which  he  afterwards  died,  or  which 
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ooadnoed  to  ot  renilted  in  aaotiier  diaease  wfaioh  afterwards  provad  mortal: 
Fondrm  v.  Dw/net  89  Miss.  824.  A  prior  oaae  in  the  aame  state— -tbat  of 
Shewatitr  ▼.  Fordf  84  Id.  417,  where  a  slave  porohased  was  soffiaring  from 
hronohitis  at  the  time  of  the  sale,  afterwards  terminating  in  pneumonia  that 
lays  down  the  rule:  "  It  is  not  necessary  to  constitate  a  breach  of  warranty 
of  soondness  that  the  slave  be  laboring  at  tiie  time  of  the  warranty  nnder  the 
disease  which  afterwards  prores  morta);  bat  it  is  sufficient  to  render  a  party 
liable  npon  his  warranty,  if  the  slave  be  at  the  time  laboring  nnder  a  disease, 
which,  ihoagh  not  mortal  in  its  oharaoter,  is  a  speoifio  disease,  and  oondooea 
to  and  resolts  in  a  disease  that  proves  nunrtsL"  Kor  would  it  be  necessary 
that  the  disease  existing  at  the  time  of  the  sale  should  prove  mortal,  in  order 
to  create  a  liability  on  the  warranty;  it  is  enough  that  the  pordhaser  is  com- 
pelled to  sustain  loss  or  incur  expense  to  a  partial  extent  by  reason  of  the 
unsoundness:  Id. 

Pabxioulab  Dxnon  OoHsirnnmio  UHaouwpintM.— In  DkkinKm  v.  #W- 
kU,  1  Moo.  ft  B.  299,  Alderson,  J.,  in  snmming  up^  said  that  a  hofse  could 
not  be  considered  unsound  in  law  merely  from  badness  of  shape;  as  long  as 
he  was  uninjured,  he  must  be  considered  sound;  but  when  the  injury  is  pro- 
duced by  the  badness  of  his  action,  that  injury  constitutes  unsoundness;  and 
see  Brwm  v.  Eikmgton,  8  Mee.  ft  W.  182.  Broken-wind  in  horses  is  an  un- 
aoundess:  WUkm  v.  Gorier,  cited  Oliph.  Law  of  Horses,  8d  ed.,  74.  Ajaew 
trial  was  refused  where  the  plaintiff  had  obtained  a  verdict  in  an  action  on 
a  warranty  <^  soundness,  on  the  ground  that  the  horse  waa  ches  -foundered, 
the  defendant  producing  on  the  application  an  affidavit  that  there  was  no 
sooh  disease  known  to  constitate  an  unsoundness,  and  stating  that  he  waa 
taken  by  surprise:  AUerbmy  v.  FfAraummet^  8  lioo.  82.  A  cough  or  odd,  at. 
the  time  of  the  sale,  may  be  a  breach  of  a  warranty  of  soundness:  Cbotes  v. 
^ftpAeiw,  2  Moo.  ft  R.  157;  EUtom  v.  Bn^den,  1  Stark.  127;  iSfpringsteMi  v. 
J^OMSON,  23  How.  Pr.  802;  and  see  ShModUtr  v.  Fard^  84  Miss.  447;  eonira; 
BoUen  v.  BrogdeHf  2  Moow  ft  R.  118;  see  these  oases  considered  sicpro.  There 
is  some  apparent  if  not  real  conflict  of  opinion  on  the  question  whether  "  crib- 
bing **  in  horses  is  an  unsoundness;  in  HuiU  v.  Oray,  3&  N.  J.  L.  227,  it  was 
said  to  be  doubtful,  some  of  the  T^ingl'»^  decisions  holding  it  to  be  a  vice  and 
not  an  unsoundness;  and  in  WaOoer  v.  Holtington,  43  Vt.  608,  where  a  horse 
was  warranted  "sound  and  rights"  it  was  held  that  perhi^  the  horse  was 
physically  sound,  although  a  cribber,  and  perhaps  not,  and  as  to  that  the 
court  would  make  no  decision  and  express  no  opinion,  but  the  warranty  waa 
more  than  soundness,  and  meant  that  the  horse  was  right  in  conduct  and 
behavior  as  to  all  matters  materially  affecting  its  value,  as  well  as  physical 
oondition.  So  also  in  Paul  v.  Hardtmek,  1  Chit.  Con.,  11th  Am.  ed.,  855, 
Oliph.  Law  of  Horses,  81,  some  of  the  most  eminent  veterinary  surgeons  gave 
evidence  that  crib-biting  was,  in  their  opinion,  at  all  events  a  vice  within  the 
meaning  of  a  warranty  that  a  horse  was  ''free  from  vice,'*  and  the  plaintiff 
liad  a  verdict  on  that  ground.  In  Bromnenburgh  v.  Hcqfcodc,  Holt  K.  P. 
630,  crib-biting  was  held  not  to  be  -unsoundess,  and  therefore  not  included 
in  a  general  warranty  of  soundness,  the  court  saying:  ''It  is  a  curable  vice 
iu  its  first  stages,  and  this  horse  was  only  proved  to  be  an  incipient  crib- 
biter;**  and  in  Sehol^fiM  v.  Bobb,  2  Moo.  ft  B.  210,  it  was  held  that  crib- 
biting,  which  has  not  yet  produced  disease  or  alteration  of  structure^  is  not  an 
nnsonniiness,  bat  is  avice,  under  a  warranty  that  a  horse  is  "sound"  and  free 
from  "  vice;  **  but  cribbing,  if  affecting  the  health  and  condition  of  a  horse  se 
as  to  render  him  less  able  to  perform  service,  and  of  less  value,  is  unsound* 
WaMum  v.  Cuddtky,  8  Gray,  430.    This  Utter  dedsion  would  seem  to 
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ipaw  the  true  rale,  and  it  is  evidenfly  in  liarmcmy  with  the  two  last  pre- 
eedingoaaet. 

Varioui  diaeaeee  d  the  9(ye  have  been  held  to  be  nneoiindneaB.  In  HiM' 
daif  ▼.  Morgam,  1  EL  ft  EL  1,  it  was  held  that  an  eztraordinaxy  oonyezitj  of 
the  oornea  of  tiie  eye,  prodnoing  ahort-aightedneesy  in  oonsequenoe  of  whioh 
the  hone  was  lisble  to  shy,  was  a  breach  of  a  warranty  of  soundness;  and 
sobh  a  defect  is  not  so  patent  that  a  purchaser  with  express  warranty  is 
bound  to  notioe  it.  And  a  reooYery  on  a  promissory  note  given  for  the  price 
of  a  slave  was  set  aside  as  contrary  to  the  evidence,  the  defendant  alleging  a 
breach  of  a  warranty  of  soondness,  and  the  evidence  showing  that  a  pro* 
traded  eye  was  not  merely  a  deformity,  bat  was  oaosed  by  an  indolent 
tomor,  liable  to  destroy  the  eye  and  perhaps  prove  fatal,  for  in  finding  the 
foU  amount  of  the  note,  the  jury  most  have  foand  that  the. eye  was  not 
dieeaeed  at  the  time  of  tiie  warranty:  Hook  v.  StooaU,  21  Ga.  09.  Oataract  is 
an  ansonndness;  Higg»  v.  Tkraie,  dted  Oliph.  Law  of  Horses,  71;  as  is  also 
the  disease  known  as  glaaccma:  BetUev,  Cfamer,  Id.  86.  Want  of  an  eye  was 
held  to  be  a  breach  of  warranty  of  soundness,  in  BuUar/Md  v.  Burfxmg^  I 
Salk.  211;  bat  qtugrtf  whether  this  is  not  a  patent  defect  not  covered  by  a 
ity:  See  Bmiam  v.  Young,  6  Harr.  (DeL)  238;  Baglog  v.  MentU,  Oro. 


Varioos  ^iftfiVT  of  the  feet  and  limbs  of  horses  have  also  been  held  to  con* 
stitate  onsoondneM.  Thus,  bone-spavin  in  the  hock  is  unsoundness,  niiether 
it  produces  lameness  apparent  at  the  time  of  the  warranty  or  not,  and  thou^ 
it  may  not  produce  lameness  for  years  after:  WatiOm  v.  Denion,  6  Osr.  ft  P. 
8S.  A  horse  afflicted  with  the  navicolsr  disease  is  unsound:  ITiiilofi  v.  PkUo^ 
Z  OoL  402;  Matthtwo  v.  Parker,  Oliph.  Law  of  Horses,  447,  app.;  and  see 
Bgwater  v.  iUdkMvbon,  1  Ad*  ft  EL  608.  Onificaticn  of  the  cartilages  is  an 
ansonndness;  Simpmm  v.  PoU$,  Oliph.  Law  of  Hones,  448;  i^p.;  and  as  to 
Umfadtis,  see  Smart  v.  Ammm,  Id.  460;  Hail  v.  Bogtrmm,  Id.  444;  and  see 
the  remarks  of  Alderscn,  B.,  in*the  Isst  case  on  inflammstion  of  tiie  foot  and 
eneked  heels.  In  MargeUm  v.  Wrighi,  7  Bing.  003^  a  0.,  6  Ifoa  ft  P.  006^ 
a  raoe>horse  which  had  broken  down  in  training,  was  a  crib-biter,  and  had  a 
splint  on  a  fore  leg;  was  sold  after  a  disclosure  of  these  defects,  the  defendant 
refuabig  to  give  a  warranty  that  the  horse  woold  stand  training;  and  to  sign 
a  warranty  that  he  was  sound,  "wind  and  limb^"  unless  the  words  ''at  this 
time  "  wete  added.  The  horse  broke  down  in  training  several  months  after- 
wards^ and  an  action  was  broa^t  on  tiie  warranty.  Parke,  J.,  told  the  jury 
that  the  insertion  of  the  words  ''at  this  time"  were  probably  intended  to 
exdnde  a  warranty  of  the  horse's  stending  training;  and  tiien  stated  the 
qoestioa  to  be,  whether  at  the  time  of  the  warranty  the  animal  was  sound  for 
the  purpoeee  of  an  ordinary  horse;  the  express  warranty  rendering  the  defend- 
ant responsible  for  the  conseqaences  of  the  splint,  though  the  defect  was 
visible.  On  a  motion  for  a  new  trial,  the  latter  instruction  was  held  errone- 
oa%  Tindal,  0.  J.,  saying  that  the  direction  would  have  been  less  subject 
to  misapprehension  if  the  jury  had  been  left  to  consider  whether  the  horse 
was,  at  the  time  of  the  bargain,  sound,  wind  and  limb,  saving  those  manifest 
defects  contemplated  by  the  parties.  The  defendant  on  the  subseqaent  trial, 
8  Bing.  454,  S.  C,  1  Moo.  ft  S.  622,  was  held  liable  on  his  warranty,  the 
plaintiff  proving  that  there  were  two  kinds  of  splints,  some  of  which  cause 
luneneas,  and  that  others  do  not,  and  a  splint  was  therefore  not  one  of  those 
patentdefeote  agaiost  which  a  warranty  is  inoperative.  This  latter  case  was 
followed  in  SmUhv.  (ySryan,  11  L.  T.,  N.'S.,  346,  where  it  was  sought  to 
set  aside  a  verdict  for  the  plaintiff  on  a  warranty  of  soundness.  The  horse 
AM.  Die.  Vol.  Lm— U 


178  KoBERTs  V.  Jenkins.  [M.  n. 

had  a  iplint  which  was  ahown  to  the  plaintiff^  and  afterwardi  a  general  war* 
ranty  was  given:  Held,  since  some  splints  canse  lamsneas  and  others  not»  a 
splint  was  not  one  of  those  patent  defects  against  which  a  warranty  is  inoper- 
ative. The  reporter  in  a  note  to  BameU  v.  OoOiB,  2  Camp.  624,  qneries 
thmshes,  splints,  and  qnidding  as  being  nnsoondness  in  horseSy  saying: 
''There  have  been  several  trials  lately  in  which  it  was  debated  whellier  these 
constitote  nnsoondness;  bat  the  opinions  of  the  fiurrien  and  veterinary  snr- 
geoDs  examined  were  so  contradictory  that  it  was  impossible  for  tiie  coort  to 
lay  down  any  general  role  npon  the  snbjeot"  Tempomy  lamrnieBS  may  be 
nosonndness:  EUom  v.  Brogdem,  4  Id.  281;  EUom  v.  Jordan,  I  Stark.  127; 
and  see  Ooatet  v.  Stephem,  2  Moo.  ft  R.  167;  KUtdeU  v.  Bumard,  9  Mee.  & 
W.  668.  And  a  nerved  horse  is  nnsonnd:  JSerf  v.  Otborm,  By.  ft  M.  2Ml 
Bat  "  cnrby  hocks  **  is  not  an  nnsoandness:  Brown  v.  SlUngton,  8  Mee.  ft  W. 
182;  and  the  mere  fact  that  a  horse  is  thin-soled  at  the  time  of  the  sale  is  no 
breach  of  a  warranty  of  soandness,  unless  the  pecoliajr  formation  had  pro- 
duced at  that  time  actaal  lameness:  BaUe^  ▼.  Forrtti,  2  Osr.  ft  Kir.  131. 

The  fact  that  a  mare,  sold  for  livery  pnrposes,  b  with  foal  was  held  not  to 
be  nnsoondness  within  the  meaning  of  a  general  warranty,  in  WhUney  v. 
TViyjor,  64  Barb.  636.  "  It  was  in  no  sense  <tf  the  word  to  be  regarded  as  an 
nnsoandness,  although  it  rendered  the  mare  less  valnable  for  livery  purposes, 
for  a  time  at  least"  A  horse  having  the  glanders  is  plainly  unsound:  Wood- 
bury  ▼.  BobbmB,  10  Cuah.  620;  and  goggles  in  sheep  is  an  unsoundness:  Jol^ 
V.  Brndell,  By.  ft  M.  136;  so  with  lung  disease:  See  Hyde  v.  Davis,  Oliph. 
Law  of  Horses,  453,  app.;  Buchmgham  v.  Rogers,  Id.  466,  app.;  and  see 
Fomdrm  v.  Dmrfes,  39  Miss.  324;  ShewaUer  v.  Ford,  34  Id.  447;  and  as  to 
thick  wind  in  horses  constitating  unsoundness,  see  AMnon  v.  Horndgt^ 
Oliph.  Law  of  Horses,  448,  app.  In  OnAom  v.  Homtes,  2  Stark.  81,  roaring 
was  held  to  constitute  an  unsoundness  in  a  horse,  Lord  EQenboroai^  saying: 
"  If  a  horse  be  alliBcted  by  any  malady  which  renders  him  less  serviceable 
for  a  permanency,  I  have  no  doubt  that  it  is  an  unsoundness;  I  do  not  go  by 
the  noise,  but  by  the  disorder; "  but  in  the  previous  case  of  BatoeU  v.  CoISb, 
2  Gamp.  626,  it  was  held  that  roaring  was  not  necessarily  unsoundness,  the 
same  distinguished  jurist  saying:  **  If  the  horse  emits  a  loud  noise^  which  is 
offansive  to  the  ear,  merely  from  a  bad  habit  which  he  has  contracted,  or  from 
any  cause  which  does  not  interfere  with  his  general  health  or  muscular  powers, 
he  is  still  to  be  considered  a  sound  horse.  On  the  other  hand,  if  the  roaring 
proceeds  from  any  disease  or  organic  infirmity  which  renders  him  incapable 
of  performing  the  usual  functions  of  a  horse,  then  it  does  constitute  unsound- 
ness. The  plaintiff  lias  not  done  enough  in  showing  that  this  horse  was  a 
roarer.  To  prove  a  breach  of  warranty,  he  must  go  on  and  show  that  the 
roaring  was  symptomatic  of  disease.**  It  was  held  in  Taium  v.  Mokr,  21 
Ark.  349,  that  if  a  slave  sold  was  unsound  in  body,  the  plaintiff  wo«dd  be 
entitled  to  recover  on  a  warranty  of  soundness,  though  the  slave's  mind  was 
unaffected  by  the  disease.  A  warranty  of  soundness  ol  a  slave  includes 
soundness  of  mind  as  well  as  body:  Siamprnm  v.  McKay,  12  Ired.  141;  and  a 
warranty  of  soundness  of  the  "person  '*  of  a  slave  includes  a  warranty  of 
soundness  of  mind:  Oaldwett  v.  Walkiee,  4  Stew,  ft  P.  282;  but  a  warranty  of 
a  slave  "to  be  healthy  "  does  not  extend  to  a  warranty  of  soundness  of  mind, 
but  of  body  only:  Nelson  v.  Biggers,  6  Ga.  206.  See  further,  on  this  subject 
of  particular  defects,  Oliph.  Law  of  Horses,  c  4. 

Patsnt  DiraoTB. — ^A  general  warranty  of  soundness,  no  more  than  any 
other  general  warranty*  does  not  uaoally  extend  to  defects  apparent  on  simple 
inspertion,  requiring  no  skill  to  disoovw  them,  nor  to  defects  known  to  the 


Julljr,  I860.]  Stats  v.  Cabb.  179 

taqrv:  8mB0IiJ.  on  Btlm,  mo.  616;  JSmkmv.  Flato,  8  GoL  402;  WUttam§Y, 
Vtmett  Dudley,  97;  l>etm  ▼.  ifony,  83  Iowa»  120;  and  Me  iVet.  qf  Cbmiere- 
fldb  ▼.  ITad/ef^  41  Am.  Dee.  214^  and  note.  Bat  patent  defects  may  be 
eofvered  by  a  wananty,  if  tiie  wananty  be  ao  ezpreeaed.  Thna  in  Liddard  ▼• 
JoJiH  9  Moo.  866»  a  0.»  2  Bing.  183^  the  aeller  infonned  the  bayer  that  one 
ol  two  horses  he  was  about  to  sell  him  had  a  oold,  bat  he  agreed  to  deliver 
botik  horses  at  the  end  of  a  fortnight  "soand  and  free  from  blemish;*'  and  at 
the  end  of  that  time  the  horses  were  both  delivered,  bat  the  eoogh  on  the 
one  atm  oontinned,  and  the  other  had  a  swollen  kg  and  waa  lame  from  a 
kiflk  he  had  reoeiTed  in  the  stable.  On  a  verdict  being  f oond  for  the  defend* 
ant  in  an  aotion  1^  the  seUer  for  the  prioe^  a  new  tiLd,  on  the  ground  that 
the  def eots  were  patent^  was  refosed,  sinoe  the  warranty  did  not  apply  at  the 
time  of  the  ssle,  bat  to  a  sabseqnent  period.  And  in  Phrnqf  v.  Aiidni$,  41 
Yl  681,  it  was  held  that  the  plaintiff  having  alleged  a  speoial  wananty 
against  the  foot-rot  in  sheep,  and  as  a  breach,  that  the  aheep  had  the  foot 
lot^  is  entitled  to  recover,  upon  proof  of  the  broach,  without  regard  to  whether 
ttie  ezistenoe  ol  the  disease  was  obvious  and  discoverable^  or  was  discovered 
and  known  by  the  plaintiff  when  he  made  the  purchase;  and  see  Margetton  ▼• 
WHf^  mipra.  But  where  a  slave  waa  diseased  in  the  knees,  although  the 
pnehaeer  might  have  discovered  the  defect  by  having  him  stripped,  he  was 
not  bound  to  do  sc^  but  might  rely  upon  his  warranty:  ThompaonY,  Bertrcmdf 
28  Ark.  790;  and  the  rule  does  not  extend  to  a  case  where,  although  the  pur- 
chaser has  notice  of  some  defect,  its  character  and  extent  are  not  definite  and 
certain  and  obvious  to  the  senses:  ShewaUer  ▼.  Ford^  84  Miss.  447;  Vemdng 
▼.  flbnfl;  Cheves,  87;  I^amum  ▼.  MiUer^  2  Brev.  127. 

Umwufunuawu,  wagriuut  ituasnov  ow  Fior  on  aw  Law.— The  soundness 
er  unsoundness  of  an  animal  is  a  question  peculiarly  fit  for  the  consideration 
ef  a  Jury,  and  tiie  court  will  not  set  aside  a  verdict  for  a  preponderance  of 
evidence:  Xeteit  v.  Ptahe,  7  Taunt.  163;  a  C,  2  Marsh.  481.  In  Akxomder 
▼.  DmUomp  68  N.  H.  288^  tiie  defendant  contended  that^  as  a  matter  of  law, 
COEDS  in  a  horse's  feet  did  not  constitute  unsoundness:  HeU  that  this  could 
not  be  sostsined,  but  that  the  question  was  one  of  fact,  to  be  determined  by 
the  evidence  and  the  general  legal  definition  of  unsoundness.  ''The  law 
gbeaa  general  definition  of  unsoundness^  and  leaves  it  to  the  trier  of  the  facta 
to  find  whether  the  infirmity  of  corns,  in  a  perticular  case^  is  within  the  legal 
dsAnitaon  of  unsoundness;  whether  that  defect  materially  diminishes  the 
valua  of  the  horse  and  his  ability  to  perform  service.  Such  diminution  ol 
valua  and  ability  is  an  unsoundness^  although  it  may  be  temporary  and  cur- 
able "-— citutt  the  piinoipal  case. 

In  an  action  on  a  warranty  of  a  horse,  the  plaintiff  mnst  pcalUvely  prove 
ttat  the  horse  waa  unsound;  it  is  not  sufficient  for  him  to  give  saeh  evidence 
Mtoindnoenaaapioienef  unsoundness:  Awes  ▼.  DisoHb  2  ^nrnt.  818. 


Statb  V.  Gasb. 

[n  Nbw  Hampsbibb,  IM.] 
lOE  GBAinmffa  Nsw  Tbial  bob  Nswlt  Bboovubd  BviBnrai 
ABS:  1.  The  evidence  must  be  new,  such  aa  had  no  existence  at  the 
fonner  trial,  or  its  existence  was  not  then  known;  2.  It  mnst  be  material 
to  the  issue,  going  to  the  merits  of  the  case^  and  not  to  discredit  or  im- 
psaeh  a  former  witness;  8.  Beasonable  diligence  mnst  have  been  used. 
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boih  to  diaoofver  and  procme  the  evidence;  4.  Tlie  eridenoe  must  boI 
be  eumilAtiTe. 
Kiw  Tbial  will  hot  bb  Obahtsd  tor  Nbwlt  DnooYKBXD  BnDBro^ 
where^  alter  ooiiTiotion  of  perjnry,  affidavit  ia  made  that  a  material  wit- 
neaa  tor  the  prooeoatioii,  alter  hia  examinatimi,  expreeaed  hoatOe  feelinga 
towarda  the  priaoner;  aooh  evidence  going  only  to  diacredit  or  impeach 
the 


Indictment  for  peijuiy.  One  Barden,  whose  testimony  was 
material  to  the  isBue,  was  a  witness  for  the  prosecution.  The 
respondent,  after  verdict  in  favor  of  the  state,  moved  in  arrest 
of  judgment,  and  for  a  new  trial,  on  account  of  newly  discov- 
ered evidence,  furnishing  in  support  of  the  motion  the  follow- 
ing affidavit  of  one  Webster:  '^  During  the  trial  of  Nathan  Carr, 
I  was  in  the  town  hall,  where  the  court  was  being  held.  I  was 
sitting  near  one  of  the  witnesses,  W.  Wallace  Barden,  and  re- 
marked to  him  that  I  would  not  be  in  the  situation  in  which 
his  brother  John  and  Benjamin  Tuttle,  jun.,  had  placed  them* 
selves  for  all  the  property  in  the  state  of  New  Hampshire. 
He  said,  'Damn  him,  I  would;  if  there  is  anything  I  can  do 
lo  get  him  into  state's  prison,  I  shall  do  it;  and  my  testimony 
sustained  my  brother.'  He  said,  'I  own  a  farm  in  Hills- 
borough, and  if  we  cannot  get  the  damned  curse  into  state's 
prison,  and  he  goes  back  there,  I  will  sell  my  farm  if  I  cannot 
get  half  it  is  worth.'  I  communicated  this  tBkCt  to  General 
Pierce  for  the  first  time  this  morning,  after  the  jury  returned 
their  verdict." 

Ayer^  county  acUcUorj  for  the  state. 

D.  Clark  and  Pierce^  for  the  respondent. 

By  Court,  Eastican,  J.  It  is  not  often  that  a  question  of 
the  kind  raised  by  the  case  before  us  arises  in  the  practice  of 
the  courts  of  this  state.  The  right  of  review,  by  which  the 
losing  party,  on  issue  joined  in  a  civil  suit,  may,  on  certain 
conditions,  again  try  his  case,  after  being  once  defeated,  being 
given  by  the  statutes  of  this  state,  the  many  questions,  which 
have  arisen  in  other  jurisdictions  where  this  right  does  not 
exist,  have  not  been  considered  here.  Parties  who  are  de- 
feated on  the  facts  generally  resort  to  their  statutory  rights  for 
a  rehearing,  and  seldom  apply  to  the  court  for  relief  under 
such  circumstances.  But  in  criminal  cases  no  such  right 
exists;  and  consequently  whenever  a  case  occurs  where  evi- 
dence is  discovered  after  the  trial,  which  the  prisoner  may 
deem  important  to  bis  defense,  it  becomes  the  duty  of  the 
court  to  entertain  a  motion  for  a  new  trial,  based  upon  affida- 
vits of  the  existence  of  such  evidence.    Yet  the  vigilance  of 
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friends  and  counBel,  and  the  aid  given  by  the  state  in  capital 
caBOB,  in  procnring  all  evidehce  that  is  supposed  to  exist,  and 
the  dispofiition  of  the  court  to  afford  all  proper  lenity,  by  de- 
fi^rring  and  continuing  the  trial  of  criminal  cases,  for  the  pro- 
curement of  evidence,  whenever  they  are  satisfied  that  any 
exists,  makes  it  seldom  necessary  for  motions  like  the  present 
to  be  made. 

In  many  jurisdictions  Ihe  subject  has  been  repeatedly  and 
fully  considered;  and  among  them  there  appears  to  be  very 
little,  if  any,  diversity  of  opinion  in  regard  to  it  The  doctrine 
of  the  courts  of  England,  and  of  this  country  generally,  is  sub- 
stantially the  same.  A  few  exceptions  only,  and  those  arising 
out  of  the  peculiar  circumstances  of  each  case,  are  to  be  found. 
The  following  general  principles  are  clearly  deducible  firom  the 
authorities,  and  may  be  laid  down  as  well-established  law; 
1.  The  evidence  must  be  new;  such  as  was  not  used  on  the 
finrmer  trial;  such  as  either  had  no  existence  at  the  former 
trial,  or  the  party  did  not  at  the  time  of  the  trial  know  was  in 
existence.  And  this  point,  the  ignorance  of  the  party  as  to 
the  existence  of  the  evidence,  as  it  lies  at  the  foundation  of 
the  application,  must  be  made  clearly  to  appear.  2.  It  must 
be  material  to  the  issue  joined;  material  to  the  point  to  be 
decided  by  the  verdict,  and  not  collateral.  It  must  go  to  the 
merits  of  the  case,  and  not  to  discredit  or  impeach  a  former 
witness.  8.  It  must  appear  that  the  party  has  used  all  reason- 
able diligence;  that  he  has  been  vi^ant  in  seeking  both  to 
discover  and  to  procure  the  evidence.  4.  It  must  not  be  cu- 
mulative. In  most  of  the  decisions  upon  motions  of  this  kind, 
these  general  positions  are  discussed  and  decided,  although 
the  precise  point  raised  in  each  case  may  not  require  a  decision 
of  the  whole.  Among  the  numerous  cases  to  be  found  upon 
the  subject  we  cite  the  following:  AnonymouBj  6  Mod.  222; 
Watson  V.  Sutton,  12  Id.  584;  King  v.  Teal,  11  East,  311;  Hal- 
uy  V.  Watson,  1  Cai.  24;  Vandervoort  v.  Columbia  Ins.  Co.,  2  Id. 
165;  Smith  v.  Brush,  8  Johns.  84;  Pike  v.  Evans,  15  Id.  210; 
Porter  v.  Talcott,  1  Cow.  359;  People  v.  Superior  Court  of  New 
York,  10  Wend.  285;  Harrington  v.  Bigelow,  2  Denio,  109;  Bris* 
bane  v.  Adams,  1  Sandf.  195;  Commonwealth  v.  Murray,  2  Ashm. 
41;  Comm,onwealth  v.  WiUiams,  Id.  69;  Moore  v.  Philadelphia 
Bank,  6  Serg.  &  R.  41;  Warren  v.  Hope,  6  Me.  479;  Daniel  v. 
Daniel,  2  J.  J.  Marsh.  52;  Ewing  v.  Price,  3  Id.  520;  Roberts  v. 
State,  3  Ga.  310;  Irwin  v.  Jordan,  7  Humph.  167;  Sheppard 
T.  Sheppard,  5  Halst  250. 

In  New  York,  and  perhaps  elsewhere,  a  few  cases  may  bs 
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found  whichi  at  firBt,  would  eeem  not  to  come  fully  up  to  the 
poeitionB  above  laid  down.  But  an  examination  of  them,  as 
reported  at  length,  will  show  that  thej  do  not  impair  the  gen- 
eral doctrine.  Rowley  v.  Kinney^  14  Johns.  186,  and  JcLckion  v. 
ffookefy  5  Cow.  207,  are  among  them.  This  class  of  cases  re- 
lates to  "  military  lots."  In  the  first  case,  the  court  say:  "As 
a  general  rule,  we  should  refuse  granting  new  trials  on  the  / 
grounds  famished.  We  have,  however,  repeatedly,  in  trials 
concerning  military  lots,  been  more  liberal  in  granting  new 
trials,  owing  to  the  obscurity  and  multifiEuious  frauds  attend- 
ing upon  those  titles,  and  especially  when  the  question  turns 
upon  the  identity  of  the  soldier  from  whom  the  title  is  claimed 
to  be  derived."  In  the  other  case,  the  court  remarks:  '^This 
class  of  cases  is  considered  peculiar,  and  as  exempt  from  the 
ordinary  rules  in  relation  to  granting  new  trials." 

Applying  the  general  principles,  above  laid  down,  to  the  case 
under  consideration,  we  find  that  the  facts  set  forth  in  the  affi- 
davit upon  which  the  motion  for  a  new  trial  is  predicated,  do 
not  come  within  any  principle  recognized  as  a  sufficient  cause 
for  setting  aside  a  verdict.  In  the  first  place,  it  does  not  ap- 
pear that  the  evidence  is  new,  or  that  Carr  had  not,  at  the  time 
of  the  trial,  full  knowledge  of  Barden's  feelings  toward  him. 
Webster  swears  that  Barden  communicated  to  him  his  hostil- 
ity towards  Carr  during  the  trial,  and  that  he  made  it  known 
to  Carr's  counsel  for  the  first  time  after  the  verdict  was  re- 
turned. But  this  falls  fSEur  short  of  showing  that  Carr  himself 
did  not  previously  know  it.  For  aught  that  appears,  he  may 
have  been  well  apprised  of  Barden's  feelings  before  the  trial 
took  place;  for,  if  we  are  to  credit  the  statement  of  Webster, 
Barden  did  not  attempt  to  make  any  secret  of  his  feelings. 
The  affidavit  shows  Barden's  hostility,  and  that  it  was  not 
communicated  to  Carr's  counsel  till  after  the  trial.  But  it 
goes  no  further.  It  negatives  in  no  way  Carr's  knowledge.  He 
may  not  have  known  it;  but  we  cannot  draw  any  inference 
from  the  affidavit  that  be  did  not.  All  doubt  on  this  point 
should  be  excluded;  for  the  very  foundation  of  setting  aside  a 
verdict  for  newly  discovered  evidence  rests  upon  the  basis  that 
the  evidence  is  new;  that  it  was  not  known  to  the  party  till 
after  the  trial. 

According  to  some  very  respectable  authorities,  even  if  he 
did  not  know  it,  his  ignorance  of  the  fact  manifested  a  want 
of  diligence  in  ascertaining  it,  which  a  court  would  not  over- 
look; it  should  have  been  ascertained  when  Barden  was  on 
the  stand.     In  Wright  v.  Alexander^  11  Smed.  &  M.  411,  it  was 
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held  not  to  be  good  ground  for  a  new  trial,  that  the  defendant 
had  discovered  that  he  could  have  proved  the  payment  of  the 
note  sued  on,  by  a  witness  used  on  the  trial;  that,  by  due  dil- 
igence, he  could  have  obtained  the  knowledge  before  the  trial; 
or  by  proper  interrogatories,  have  established  the  fact  at  the 
trial.  And  in  Fanning  v.  McCraneyy  Morr.  898,  it  is  laid  down 
as  a  general  rule,  that  where  newly  discovered  evidence  is  ex- 
pected to  be  proved  by  a  witness  who  was  called  and  examined, 
no  new  trial  will  be  granted;  as  the  extent  of  the  witness's 
knowledge  should  be  ascertained  when  on  the  stand.  To  these 
cases  may  be  added,  BeU  v.  Thampsonj  2  Chit  194;  Vandet' 
voort  V.  Columbian  Ins,  Co.y  2  Cai.  155;  Commowwealth  v.  Beneshy 
Thach.  Cr.  Gas.  684;  Bennett  v.  Commonwealihy  8  Leigh,  746; 
People  V.  VermUyeay  7  Cow.  369. 

But  it  is  not  necessary  to  place  our  decision  upon  this  ground; 
since  we  might,  were  this  the  only  point  in  the  case,  continue 
the  action,  and  permit  the  respondent  to  establish  this  fact  in 
his  favor,  if  he  could.  Assuming,  therefore,  that  Barden  en- 
tertained feelings  of  hostility  towards  Carr,  and  that  Garr  was 
not  apprised  of  it  till  after  the  trial,  is  the  character  of  this  new 
0vidence  such  as  to  warrant  the  setting  aside  of  this  verdict? 
The  evidence  is  this:  one  of  the  witnesses  who  testified  against 
Garr  entertained  at  the  time  hostile  feelings  towards  him,  and 
that  fsLCi  did  not  appear  to  the  jury.  The  issue  to  be  tried  was, 
whether  Garr  had  been  guilty  of  perjury  or  not.  Now,  although 
it  was  competent  for  the  prisoner  to  make  it  appear  to  the  jury 
that  Barden's  feelings  were  hostile  towards  him,  and  thereby, 
perhaps,  lessen  the  weight  of  his  testimony  with  the  jury,  yet 
the  hostility  of  Barden  was  not  the  issue  to  be  tried.  His  feel- 
ings towards  Carr  were  not  the  point  to  be  settled.  And  the 
authorities  are  very  decided,  that  such  is  not  that  kind  of  ma- 
terial evidence,  ui)on  the  discovery  of  which  a  new  trial  can  be 
granted;  that  a  new  trial  will  not  be  granted  on  account  of 
newly  discovered  evidence  to  discredit  or  impeach  a  witness. 
Most  of  the  authorities  above  cited  apply  directly  to  this  point. 
A  few  others  may  be  added:  Ford  v.  TUly,  2  Salk.  653;  Oeorge 
v.  Pierce^  7  Mod.  31;  Bartlett  v.  PiekersgiUy  4  East,  577,  note  to 
King  v.  Boston;  Thurtell  v.  Beaumont^  1  Bing.  339;  Duryee  v. 
Dennison^  6  Johns.  248;  Bunn  v.  Hoyt^  3  Id.  255;  Shumway  v. 
Fowler y  4  Id.  425;  Comrrumwealth  v.  DreWy  4  Mass.  899;  Covtir 
vMmwealth  v.  Waitey  5  Id.  261 ;  Hammond  v.  WadhamSy  Id.  853; 
Uoyd  V.  Monpoey,  2  Nott  &  M.  446;  Robins  v.  FovHery  2  Ark. 
133;  Cheat  Falls  Mfg.  Co.  v.  MatheSy  6  N.  H.  574. 
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New  trials  will  be  granted  for  misconduct  in  the  prevailing 
party;  for  mistake  or  error  in  the  admission  or  rejection  of  evi- 
dence; for  irregolaritj  in  the  conduct  of  the  jury;  for  error  in 
the  instructions  given  by  the  court;  and  for  newly  discovered 
evidence,  where  a  proper  case  is  made  out.  But  in  deciding 
motions  for  new  trials,  on  account  of  newly  discovered  evi« 
dence,  courts  have  found  it  necessary  to  apply  somewhat 
stringent  rules  to  prevent  the  almost  endless  mischief  which  a 
different  course  would  produce.  Careless  preparation,  tamper- 
ing with  witnesses,  repeated  and  fruitless  trials,  and  immense 
expense  in  litigation  would  be  a  few  of  the  many  evils  attend- 
ant upon  a  loose  practice  in  this  respect.  In  cases  of  magni- 
tude and  interest,  many  witnesses  unconsciously  contract  more 
or  less  feeling.  Others,  from  various  causes,  may  entertain  hos- 
tility from  the  begirming.  This  a  party  may  suspect;  but  sup- 
posing that  a  cross-examination  on  the  point  would  not  aid  him 
with  the  jury,  he  lets  it  pass.  If  he  loses  his  verdict,  he  then 
seeks  to  ascertain  the  fact;  and  having  ascertained  it,  procures 
his  new  trial.  In  criminal  cases,  the  occurrence  would,  in  all 
probability,  be  still  more  frequent;  especially  should  the  prose- 
cution be  against  a  person  of  wealth  or  previous  good  stand- 
ing, or  where  those  in  the  vicinity  have  contracted  prejudices, 
either  for  or  against  the  prisoner,  and  consequently  took  a  deep 
interest  in  the  result.  It  would  also  put  it  in  the  power  of  an 
unwilling  witness  for  the  government  to  give  the  prisoner  a  new 
trial  almost  invariably;  for,  after  an  unfavorable  verdict,  he 
has  but  to  express,  in  the  presence  of  some  one,  feelings  indi- 
cating enmity,  and  the  verdict  would  be  set  aside.  Courts, 
therefore,  feel  themselves  bound  to  hold  the  rules  granting  new 
trials  for  newly  discovered  evidence  with  strictness;  but  at  the 
same  time,  to  award  them,  whenever  they  become  satisfied 
that  the  ends  of  justice  require  that  they  should  be  had. 

In  the  present  case,  the  facts  presented  not  coming  within 
any  of  the  principles  upon  which  new  trials  can  be  granted, 
there  must  be  judgment  on  the  verdict* 


NxwLT  Ddoovirkd  BvmENGi  AS  GsouvD  TOR  Niw  Tbzal.— Th0  evi- 
dence most  have  been  diaeovered  sinoe  the  trial:  Mpen  ▼.  BraumeOf  16  Am. 
Deo.  729.  A  new  trial  wiU  not  bo  granted  when  the  person  by  whom  the 
evidenoe  is  to  be  given  was  one  of  the  principal  witnesses  on  the  trial,  and  it 
is  not  shown  that  the  party  or  his  other  connsel  were  ignorant  of  the  fact: 
Lowrp  V.  Enmn,  39  Id.  666.  The  evidenoe  mast  be  material  to  the  issne: 
S^iendxr  v.  JUaleiff  38  Id.  100;  Myen  v.  Brownell,  m^ra.  In  McIfUirt  v. 
fbiMi7,  39  Id.  443,  it  was  said  that  new  trials  are  rarely,  if  ever,  granted  oo 
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tk«  grooad  of  HBwly  duoorered  evidanoe  where  the  object  is  to  impeach  the 
flhanoter  of  awitneee;  and  see  Peagram  ▼.  Ehig,  11  Id.  794;  bat  in  the 
latter  oaee^  while  thia^rinoiple  was  reoogniwd^  it  was  held  that  eqnitywoold 
pant  a  new  trial  at  law,  upon  newly  disoovexed  proof  of  the  perjury  of  the 
witneai^  npon  whose  testimony  the  former  Terdict  was  obtained,  where  sueh 
proof  waa  disoorered  too  late  to  obtain  redress  at  law.  Reasonable  diligence 
nmst  hare  been  need  to  obtain  the  evidence:  SMmdcer  ▼.  IMsff^  Myen  ▼• 
BrowmUt  MelnUn  ▼.  Torniig,  mipra;  Howard  ▼.  Cfrovar^  49  Id.  478.  A  bill  in 
equity,  on  demurer,  was  held  to  lie^  where  it  avetred  that  due  diligence  had 
ben  used  without  effect  to  obtain  the  evidence  at  the  trial:  Deputy  v.  TMxb^ 
12Id.  243.  The  evidence  most  not  be  cnmnlativet  Oardner  ▼.  MUeh^  17 
Id.  849;  WMAediy.WkUbedi,  18  Id.  603;  8mithv.8kuUa,921£LSS;  SdOmdoer 
V.  IM^,  38  Id.  100;  Penin  ▼.  Pnieetive  Itui.  Co.,  Id.  728;  SUUe  ▼.  Honuby, 
41  Id.  305.  In  Mpen  ▼.  BroumeU,  wpra,  however,  while  it  was  admitted 
that  the  evidence  must  not  in  general  be  camnlative^  it  was  held  that  sndh 
evidence,  removing  all  doabt  upon  a  material  point  before  donbtfol,  and 
making  it  apparent  that  injustice  had  been  done,  will  warrant  gxantmg  a 
new  triaL  A  new  trial  will  not  be  granted  unless  the  newly  discovered  evi- 
dence would  be  admissible  imder  the  pleadings  as  they  existed  prior  to  the 
rendition  of  the  judgment^  without  further  amendment:  Lamdry  v.  Bamgnoi^ 
36  Id.  606.  In  Sou^  CSar^lina*  a  new  trial  will  not  be  granted  because  of  the 
diseovery  of  oral  testimony:  Ek/eri  v.  De»  Coudrea,  12  Id.  609,  and  note.  As 
to  when  and  how  a  new  trial  at  law  is  obtainable  in  equity,  see  note  to  Otkmt 
V.  Pray,  19  Id.  609.  Affidavit  of  newly  discovered  evidence^  what  mosl 
state:  See  FormUr  ▼.  Quard,  12  Id.  141,  and  note. 


Hebsom  V.  Henderson. 

[21  Naw  HAXFSHlBa,  231] 

"ViaaAL  CooTBAOT  MAT  BB  Pbovxd^  although  the  parties  have  made  a  writ- 
ten contract  at  tiie  same  time  touching  the  same  subject,  if  it  does  aol 
contradict  or  vary  the  writing. 

PiBOi*  ErroiHcai  is  ApMnwraTJ  to  Pboyb  Cohtraot  or  Wabbautt  nc% 
contained  in  a  bill  of  sale 


Assumpsit  on  a  warranty  of  a  horse.  The  plaintiffs,  who 
were  partners  under  the  name  of  Isaac  HerBom,  purchased  two 
horses  of  the  defendant.  Their  evidence  tended  to  show  that 
when  the  defendant  was  asked  if  the  horses  were  sound  and 
kind  in  every  way,  he  answered,  "  Yes,  they  are;"  one  of  the 
animals,  however,  was  subject  to  fits,  and  the  defendant  knew 
of  this  fact.  The  plaintiffs,  on  notice  from  the  defendant,  pro- 
duced a  paper  which  read  as  follows:  '^  Mr.  Isaac  Hersom  bo't 
of  Charles  Henderson,  one  brown  horse,  eight  years  old  this 
spring;  one  bay  mare,-  eight  years  old  this  spring.  Received 
pajonent,  $250.  Charles  Henderson."  The  defendant,  having 
moved  for  a  nonsuit,  the  court  held  that  the  writing  must  be 
presumed  to  contain  the  contract  between  the  parties,  and  that 
parol  evidence  was  not  admissible  to  prove  a  contract  of  war- 
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rantj  not  contained  in  the  writing.  The  plaintifib  excepted, 
and  a  verdict  was  taken  for  the  defendant  hj  consent,  sabjeot 
to  the  opinion  of  this  court 

Joh/n  8.  Woodman^  for  the  plaintiffB. 

B.  and  W.  A.  KimbaUj  for  the  defendant. 

By  Court,  Oilchbibt,  C.  J.  The  writing  produced  in  evi- 
dence is  a  bill  of  sale  of  the  horses,  containing  a  receipt  for 
the  payment  of  their  price.  Nothing  is  said  in  it  about  a  war^ 
rantj  of  their  soundness.  The  plaintiffs  have  proved  by  parol 
evidence,  independent  of  the  writing,  and  having  no  connec- 
tion with  it,  that  the  defendant,  at  the  time  of  the  sale,  war- 
ranted the  horses  to  be  sound.  The  court  ruled  that  the  writing 
must  be  presumed  to  contain  the  contract  between  the  parties, 
and  that  parol  evidence  was  not  admissible  to  prove  a  contract 
of  warranty  not  contained  in  the  writing. 

Parol  evidence  is  not  admissible  to  vary  or  control  the  writ- 
ing; and  if  the  evidence  offered  has  that  effect,  it  was  properly 
excluded.  But  we  think  that  the  evidence  was  competent. 
The  plaintiffs  did  not  rely  on  the  writing  to  make  out  their 
case,  nor  was  it  necessary  that  they  should  do  sa  The  evi- 
dence of  the  warranty  does  not  contradict  or  vary  the  effect  of 
the  writing  in  any  degree.  It  does  not  even  explain  it;  and  it 
needs  no  explanation  by  evidence  aliunde.  The  defendant 
proved  a  warranty  by  evidence  as  independent  of  the  writing 
as  one  thing  of  the  kind  can  be  of  another.  There  is  no  reason 
to  presume  that,  because  the  parties  made  a  written  contract 
relating  to  the  price  and  age  of  the  horses,  therefore  they  made 
no  other  contract  relating  to  them,  touching  a  matter  perfectly 
consistent  wit!h  the  writing.  There  is  no  necessary  or  usual 
connection  between  the  two  matters,  and  we  cannot  reason 
from  one  to  the  other.  The  opinion  of  the  court  is  that  the 
ruling  was  erroneous;  and  there  is  an  English  case  which  jus- 
tifies this  conclusion.  In  the  case  of  Alien  v.  Pinkj  4  Mee.  & 
W.  140,  the  defendant  gave  a  verbal  warranty  of  a  horse,  which 
the  plaintiff  thereupon  bought  and  paid  for,  and  the  defendant 
then  gave  him  the  following  memorandum:  ''  Bought  of  G.  P. 
[the  defendant]  a  horse,  for  the  sum  of  seven  pounds,  two  shil- 
lings and  sixpence.  (Signed)  O.  P."  It  was  held  that  parol 
evidence  might,  notwithstanding,  be  given  of  the  warranty. 
Lord  Abinger  said,  in  the  course  of  his  opinion:  ''  The  general 
principle  stated  by  Mr.  Byles  is  quite  true,  that  if  there  had 
been  a  parol  agreement  which  is  afterwards  reduced  by  the 
parties  into  writing,  that  writing  alone  must  be  looked  to.  to 


July,  1850.]  flsBflOH  «.  Uendbbson.  187 

ascertain  the  terms  of  the  contract;  but  the  principle  does  not 
apply  here.  There  was  no  evidence  of  any  agreement  by  the 
plaintiff,  that  the  whole  contract  should  be  reduced  into  writ- 
ing by  the  defendant.  The  contract  is  first  concluded  by  parol^ 
and  afterwards  the  paper  is  drawn  up,  which  appears  to  have 
been  meant  merely  as  a  memorandum  of  the  transaction,  or 
an  informal  receipt  for  the  money;  not  as  containing  the  terms 
of  the  contract  itself." 
Verdict  set  aside.  

ADMiiwnnuTT  ov  Pabol  Ewidmkcm,  to  Add  lo^  VakTp  ob  BzPLAnr  Gov- 
TRACTS  ni  OsirxBAL:  See  Hawen  ▼.  Brcwn^  22  Am.  Dea  208;  BcjfU  ▼.  Ago- 
warn  CamU  Ca,^  33  Id.  749;  Adaau  ▼.  Wiiaon,  45  Id.  240^  and  prior  dediions 
in  this  series,  oollected  in  notes  to  these  esses:  fWey  ▼•  OowgSB^  82  Id.  49| 
/onet  ▼.  ffardeti^t  Id.  180. 

Pabol  Bihdkngi  is  Admibbiblb  to  oontrol  a  reoeipt:  Bridge  ▼.  0ray»  25 
Am.  Dea  368»  end  prior  esses  ooUeeted  in  note;  Tueber  ▼.  BaUwm,  33  Id. 
384;  Brooh  v.  White,  37  Id.  05;  or  to  explain  or  oontrol  the  eonsidenition 
dMise  in  a  deed:  McCrea  ▼.  Purmort,  30  Id.  103»  and  note  odUeoting  prior 
cssss;  Beaek  v.  Padsard,  33  Id.  185;  Onw  v.  Sieel,  46  Id.  551;  and  see 
BoUom  y.  Jokm,  47  Id.  404;  or  to  show  enlargement  ol  the  time  ol  perform- 
anoe  of  a  written  oontraot:  Blood  v.  Ooodrichf  24  Id.  121,  and  easss  in  nots; 
Deahan  v.  LewUf  Id.  789;  or  to  show  a  deed,  abeolnte  on  its  faoe,  to  be  a 
mortgage:  JToore  ▼.  Madden,  46  Id.  298»  and  prior  easss  in  note.  Ferd  eri- 
denoe  may  be  offered  by  a  lessee^  showing  that  at  the  time  of  eseontion  of  a 
written  lease^  the  lessor  agreed  to  perform  and  insert  a  oovensnt,  whioh  was 
omitted  in  the  leass:  C%yM  v.  i>ifeiiiac^  7  Id.  624;  it  is  likewise  admissiUe 
to  show  that  it  was  the  nnderstanding  and  agreement  of  all  the  parties  to  a 
lease  that  for  the  last  nine  months  no  rent  should  bepa3rable:  HiUHr,  WHfj^ 
16  Id.  575;  and  in  OSmt  y.  O/insr,  26  Id.  123,  it  was  held  that  a  verbsl  prem- 
iss^ forming  the  eonsideration  of  the  agreement,  bat  not  expreeaed  in  it,  may 
be  proved;  bat  see  the  oomments  on  these  cases,  in  the  rote  to  TAonqpsoii's 
X^eMee  v.  Wright,  1  Id.  257.  Where  a  conveyance  is  made  to  a  creditor,  to 
seQ  the  land  to  satiBfy  his  daim,  the  creditor  giving  his  note  for  the  estimated 
balance  remaining  from  the  sale,  evidence  of  a  collateral  paiid  agreement  is 
admissible  to  show  that  sny  deficiency  arising  from  the  sale  shoald  bo 
dedaeted  from  the  amount  of  the  note:  Lewie  v.  (Troy,  2  Id.  21;  also^  psrol 
evidence  is  admissible  to  show  the  state  of  facts  existing  at  the  time  of  the 
oonveyanoe,  and  that  the  land  was  taken  sabject  to  an  inoambrance,  of  which 
the  parchaser  had  knowledge:  Allen  v.  Lee,  48  Id.  852;  and  to  sapply  aa 
omisuon,  which,  apon  the  face  of  the  contract,  was  olesrly  sn  ovendghtf 
Unkm  Bank  v.  Medoer,  50  Id.  559.  Bat  parol  evidence  is  inadmissible  to  ^ow 
that  a  written  assignment  on  the  back  of  a  certificate  of  stock  of  all  "rights 
title,  and  interest,**  was  accompanied  by  a  warranty  of  title:  Oegood  v.  Daieie^ 
36  Id.  708;  nor  ia  it  admissible  to  show  that  a  grantor  did  not  warrant  against 
a  particalar  inonmbranoe,  where  the  oonveyanoe  oovenants  against  all  ineom* 
brancss:  Oriee  v.  Scarborough,  42  Id.  301.  A  written  contract  merges  snte- 
eedent  declarations  and  negotiationB:  Thompeon  v.  Sloan,  35  Id.  546;  ^mmi 
V.  BaUaell,  46  Id.  346;  bat  an  oral  agreement,  made  after  a  written  agrst- 
BMnt,  and  before  the  breach  thereof,  is  admissible  to  show  a  new  contraol^ 
waiving,  varying,  or  annulling  the  written  contract:  Spann  v.  BaUefU,  eupra; 
«ail  see  Cummb^  v.  Arnold,  37  Id.  155. 
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Ths  fbikoipai.  oaj»  n  cokd  in  Webtier  ▼.  ffodghntt  25  N.  H.  143^  to  tbe 
point  that  parol  evidence  of  a  warranty  was  admiwrible,  where  the  entire  ooo- 
traot  was  not  contained  in  the  writings;  and  in  FUkim  ▼.  Wh^kmdf  84  Bark 
880^  in  holding  that  parol  evidence  of  a  verbal  warranty  is  admissible  where 
ft  bill  of  sale  was  ezeeated  by  the  vendor  ol  a  hone»  specifying  the  price  and 
Mkaowledging  the  receipt.  The  principal  case,  as  snbseqnoptly  triad,  is 
lifortsd  in  Araom  T.  ffemhrmm,  28  N.  SL  498. 


State  v.  Wbbd. 

[n  New  HAMrsHm,  902.] 

▼oiD  FlUKaMi  Anoaxm  No  PBorionozr  to  Omcnt  serving  or  attempting  to 

serve  it. 

ffEOQIBB  MAT  Bl  VoiD  AS  TO  PABTZBI  OBZOXirATIKO  AND  DaSUIHO  SAMI,  bot 

voidable  only  as  to  the  officer  serving  it 
OvfjuiK  18  Pbotbotbd  m  Sksvict  ov  Pboobs,  Ain>  Pibsov  Rbuhtuo  Hot 
B  T.TA«f.«,  notwithstanding  errors  or  irregnlarities  in  issuing  the  process^ 
where  it  is  regular  and  legal  in  its  frame,  and  appears  to  have  been  issoed 
by  a  magistrate  having  jurisdiction  of  the  snbjeot-matter,  and  of  the  per- 
son of  the  respondent. 

OfflOIB  18  VOT  TO  Bl  QOVMKKMD  BT  MOTIVBS  Ain>  DbSIOBB  OV  CknCPLAIVAllTp 

in  ezecating  oriminal  process  regular  and  legal  npon  its  f ace,  and  he  will 
be  protected,  although  the  complainant's  objects  are  illegal,  and  so  known 
to  be  by  the  officer. 
Ovmnot  B  PnoTBcrBD  ni  Sbrtiob  or  Pboobbs  rogidar  and  legal  upon  its 
face,  althongh  the  foundation  of  the  complaint  on  which  the  warnnt 
issoed  was  false  and  groundless. 

Indictment  for  assaulting  and  obstructing  Remick,  a  deputy 
flherifif,  in  tbe  service  of  a  warrant  on  a  complaint  by  one  Nancy 
Pulsifer,  for  assault  and  battery.  Tbe  complaint  and  warrant 
were  in  due  and  regular  form,  tbe  complaint  being  signed  by 
the  complainant,  and  tbe  certificate  of  tbe  oatb  and  tbe  warrant 
by  Kimball,  a  justice  of  tbe  peace;  but  after  tbe  complaint  and 
warrant  bad  been  made  out  by  Kimball,  and  tbe  certificate  of 
tbe  oatb  and  tbe  warrant  signed  by  bim,  be  gave  tbe  warrant 
to  tbe  complainant,  and  sent  ber  to  Quimby,  anotber  magis- 
trate, witb  directions  to  bave  bis  name  erased,  and  for  Quimby 
to  administer  tbe  oatb  and  sign  tbe  papers.  Tbe  complaint 
was  signed  in  Quimby's  presence,  and  tbe  oatb  administered, 
but  Kimball's  name  was  not  erased  from  tbe  papers,  nor  was 
Quimby's  affixed.  Remick  did  not  know  tbe  manner  in  wbich 
tbe  papers  were  made  out,  but  wben  put  into  bis  bands  tbey 
appeared  to  be  duly  executed.  Tbe  respondent  claimed  be 
was  justified,  and  offered  to  sbow  tbat  Remick  knew  tbe  pro- 
ceedings againjst  Weed  were  to  be  used  for  tbe  purpose  of 
enabling  the  complainant  and  others  to  get  tbe  wife  of  Weed's 
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fkther  out  of  her  huBband's  poBsession,  and  not  for  the  purpose 
of  arresting  and  punishmg  Weed.  He  also  offered  to  show 
that  the  complaint  was  false  and  groundless.  All  this  evidence 
was  mled  inadmissible.  The  jury  were  instructed,  among 
other  things,  that  if,  when  the  warrant  came  into  Bemick's 
hands,  the  complaint,  the  certificate  of  the  oath  purporting  to 
be  administered  to  the  complainant,  and  the  warrant,  were 
duly  signed,  and  the  papers  were  all  fair  and  legal  upon  the 
face,  that  was  sufficient  Verdict  against  the  prisoner,  and  a 
motion  by  him  to  set  the  same  aside,  and  for  a  new  trial,  for 
■opposed  error  in  the  decisions  of  the  court 

SvUivan^  (Utomey-generaly  for  the  state, 
^ifidfion  and  J.  Eastmanj  for  the  respondent 

By  Court,  Eastman,  J.  It  is  well  settled  that  all  acts  done 
under  void  process  are  illegal;  and  that  avoid  warrant  affords 
no  protection  to  the  officer  serving  or  attempting  to  serve  the 
same.  Such  is  the  general  current  of  all  the  authorities;  and 
they  appear  to  be  based  upon  sound  and  fixed  principles.  The 
meaning  of  the  term  ^'  vdd,"  when  applied  to  legal  process, 
is,  therefore,  material  to  be  considered.  A  process  may  be 
void,  so  £Eur  as  the  parties  originating  and  issuing  the  same  are 
concerned,  while  at  the  same  time  it  may  be  a  good  precept 
bfr  the  officer  serving  it  A  complainant  and  magistrate  may 
both  be  liable  for  the  issuing  of  a  warrant  erroneously  and 
irregularly,  without  cause  and  without  jurisdiction;  while  the 
officer  into  whose  hands  it  is  committed,  finding  it  regular  and 
legal  upon  its  face,  is  not  only  protected  in  its  service,  but 
bound  to  obey  it  As  connected  with  the  magistrate  and  party, 
it  is  a  void  warrant  in  toto,  but  in  the  hands  of  the  officer, 
voidable  only.  The  want  of  a  clear  distinction  in  this  respect 
has  occasionally  led  to  some  confusion;  but  when  this  distinc- 
tion is  kept  in  view,  there  is  no  difficulty  in  arriving  at  correct 
results. 

A  process  is  void  as  to  all  connected  with  it  when  upon  its 
face  it  wants  essential  legal  form  and  substance.  A  seal,  for 
instance,  being  one  of  the  legal  requisites  to  give  vitality  to  a 
process,  is  essential,  and  its  absence  renders  the  precept  abso- 
lutely void:  State  v.  CurtiSf  1  Hayw.  471.  If  a  warrant  is 
issued  upon  a  charge  purporting  to  be  based  upon  a  certain 
law,  and  that  law  has  been  repealed  or  never  had  an  existence, 
the  warrant  is  void.  In  such  a  case,  the  process  shows  upon 
its  face  that  it  is  a  nullity.  Or  if  the  warrant  describes  no 
offense,  or  sets  forth  no  person  to  be  arrested,  but,  in  attempt- 
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ing  to  do  it|  i0  general  and  nnintelligible,  in  one  or  both  re- 
Bpects.  Or  if  it  is  issued  for  an  offense  not  within  the 
jorisdiction  of  the  magistrate  to  try,  or  to  arrest  a  person  over 
whom  he  has  no  legal  authority,  and  these  &cts  appear  upon 
the  papers,  they  are  void.  Or  if  an  officer  undertakes  to  serve 
a  process  not  within  his  prednct,  his  acts  are  all  void:  1  Chit 
Cr.  L.  61;  1  East's  Crown  L.  309;  Orumon  v.  Raymondy  1 
Conn.  40  [6  Am.  Dec.  200];  Tracy  v.  WUUams,  4  Id.  107  [10 
Am.  Dec.  102];  State  v.  Leach,  7  Id.  456  [18  Am.  Dec.  118]; 
NichoU  V.  ThomaSj  4  Mass.  282.  Such  are  some  of  the  in- 
stances of  precepts  absolutely  void.  In  all  sach  oases,  the 
process  shows  upon  its  face  its  illegality;  and  the  officer  will 
not  be  protected,  because  he  is  acting  by  virtue  of  papers 
which,  it  is  apparent  from  their  inspection,  have  no  legal 
vitality.  But  where  the  mapstrate  exceeds  his  jurisdiction, 
or  the  warrant  has  been  irregularly  or  erroneously  issued  by 
him,  or  the  party  has  procured  it  through  fraud  and  without 
'any  cause,  the  magistrate,  or  party, or  both,  may  become  lia- 
ble, and  the  warrant  may  be  no  protection  to  them.  It  may 
be  a  void  precept  so  £Eur  as  they  are  concerned,  but  if  fedr  and 
legal  upon  its  face,  voidable  cmly  so  £Eur  as  the  officer  is  to  be 
affected. 

In  a  recent  case  in  the  queen's  bench,  Andrews  v.  Marrie,  1 
Ad.  A  EL,  N*  8.,  4, 17,  it  is  said  that  there  is  a  well-known 
distinction  between  the  cases  of  the  party,  and  of  the  sheriff 
or  officer.  For  the  latter,  it  is  enough  to  show  the  wilt  only. 
This  distinction  is  recognized  in  all  the  well-considered  cases 
to  be  found  in  the  books;  and  it  is  upon  this  basis  that  the 
doctrine  of  protection  to  officers  in  the  service  of  legal  process 
has  been  so  broadly  laid  down.  How  far  this  doctrine  is  held 
to  go  by  many  of  the  writers  on  criminal  law,  and  to  what  ex- 
tent this  protection  has  been  carried  by  some  of  the  most 
learned  tribunals,  we  will  for  a  few  moments  consider.  East 
lays  down  the  doctrine  as  follows:  "  If  the  warrant  be  legal  in 
the  frame  of  it,  and  issue  in  the  ordinary  course  of  justice, 
from  a  court  or  person  having  jurisdiction  in  the  case,  it  is 
sufficient.  No  error  or  irregularity  in  the  previous  proceedings 
will  affect  it;  or  excuse  the  party  killing  the  officer  in  the  exe- 
cution of  it  from  the  guilt  of  murder:"  1  East  P.  C.  809,  sec. 
78.  Foster,  Russell,  and  Boscoe,  and  so  far  as  we  have  been 
able  to  discover,  all  elementary  writers  upon  criminal  law, 
take  the  same  view  of  the  matter.  Foster,  in  his  Crown  Law, 
page  812,  holds  the  following  language:  '^  In  the  case  of  a 
warrant  from  a  justice  of  the  peaoe,  in  a  matter  wherein  he 
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haih  jurisdiction,  tlie  person  executing  such  warrant  is  under 
the  special  protection  of  the  law,  though  such  warrant  may 
hare  been  obtained  by  gross  imposition  upon  the  magistrate, 
and  by  fake  information  touching  matters  suggested  in  it.'' 
Mr.  Roscoe,  in  his  Criminal  Evidence,  pages  750,  751,  third 
edition,  states  it  in  this  wise:  ^^  Where  a  peace  officer,  or  other 
person  having  the  execution  of  process,  cannot  justify  with- 
out a  reliance  on  such  process,  it  must  appear  that  it  is  legaL 
But  by  this,  it  is  only  to  be  understood  that  the  process,  whether 
by  writ  or  warrant,  be  not  defective  in  the  frame  of  it,  and  issue 
in  the  ordinary  course  of  justice,  from  a  court  or  magistrate 
having  jurisdiction  in  the  case.  Though  there  may  have 
been  error  or  irregularity  in  the  proceedings  previous  to  the 
issuing  of  the  process,  yet,  if  the  sheriff  or  other  minister  of 
justice  be  killed  in  the  execution  of  it,  it  will  be  murder;  for 
the  officer  to  whom  it  is  directed  must,  at  his  peril,  pay  obe- 
dience to  it"  ^'  So,  in  case  of  a  warrant  obtained  from  a  mag- 
istrate by  gross  imposition,  and  fidse  representations  touching 
the  matters  BuggeJBted  in  if  ^^So,  though  the  warrant 
itself  be  not  in  strictness  lawful,  as  if  it  exprmi  not  the  cause 
particularly  enough,  yet  if  the  matter  be  within  the  jurisdic- 
tion of  the  party  granting  the  warrant,  the  killing  the  officer 
in  the  execution  of  his  duly  is  murder,  for  he  cannot  dispute 
the  validity  of  the  warrant  if  it  be  under  the  seal  of  the  jus- 
tice." East  adds  further  that  '^  in  case  of  an  indictment  for 
such  a  murder,  it  is  only  necessary  to  produce  the  writ  or 
warrant;  for  however  erroneously  the  process  issued,  the 
sheriff  must  obey)  and  is  justified  by  it.  The  sheriff  and  his 
bailifib  are  bound  to  obey  the  king's  writs,  without  inquiry:" 
Cotes  Y.  MiehiUf  8  Lev.  20;  Moravia  v.  Sloper^  Willes,  80,  84. 
Mr.  Chitty  also  lays  down  the  same  general  principles  as  the 
other  elementary  writers  above  quoted:  1  Ch.  PL  40. 

The  American  doctrine  upon  the  subject  is  equally  decisive. 
In  Warner  v.  Shedy  10  Johns.  138,  it  is  said  that  where  the 
court  has  jurisdiction  of  the  subject-matter,  it  is  sufficient  to 
justify  the  officer  executing  the  process;  for  the  officer  is  not 
bound  to  examine  into  the  validity  of  its  proceedings,  or  the 
regularity  of  its  process.  In  Parker  v.  Walrody  16  Wend.  514 
[80  Am.  Dec.  124],  it  is  held  that  a  ministerial  officer  is  pro* 
tected  in  the  execution  of  process  issued  by  a  court  or  officer 
having  jurisdiction  of  the  subject-matter  and  of  the  process.  It 
it  be  regular  on  its  face,  and  does  not  disclose  a  want  of  juris- 
diction. Process,  regular  upon  its  face,  is  sufficient  to  protect 
a  ministerial  officer  acting  under  it^  although  it  may  have  been 
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iflsned  without  authority:  Noble  et  al.  y.  Holmes^  5  Hill  (N.  Y.), 
194.  If  the  proceBB  be  regular  and  legal  upon  its  fitce,  the 
officer  will  be  protected,  though  it  be  isBued  upon  a  judgment 
rendered  without  juriBdiction:  Cornell  t.  BameSj  7  Id.  85. 
When  a  writ  from  a  court  of  competent  jurisdiction  is  placed 
in  the  hands  of  an  officer,  he  is  bound  to  execute  it  without 
inquiry  into  the  regularity  of  the  proceedings  on  which  it  is 
grounded:  Cody  ▼.  Qwinn^  6  Ired.  L.  191.  A  sheriff  cannot 
excuse  himself  from  the  service  of  process  because  it  is  erro- 
neous or  irregular,  but  only  when  it  is  absolutely  void:  Stod- 
dard  y.  TarbeUy  20  Vt.  821.  Some  of  the  cases  go  very  far, 
quite  as  for  as  we  should  be  willing  to;  especially  that  class 
which  would  compel  an  officer  to  execute  voidable  process. 
The  general  principle,  however,  we  hold  to  be  quite  clear:  that 
where  the  process  or  warrant  is  regular  and  legal  in  its  frame, 
bearing  upon  its  fiBtoe  all  the  legal  requisites  to  make  it  perfect 
in  fiyrm,  and,  so  £Eur  as  can  be  discovered  from  its  inspection,  in 
substance  also,  and  it  appears  to  have  been  issued  by  a  court 
or  magistrate  having  jurisdiction  of  the  subjedrmatter  and  of 
the  person  of  the  respondent,  the  officer  is  to  be  protected  in 
the  service,  notwithstanding  any  error  or  irregularity  in  the 
previous  issuing  of  the  same,  or  any  imposition  practioed  upon 
the  court  in  obtaining  it;  and  that  the  party  resisting  the 
officer  is  liable:  SmocooI  v.  BoughUm^  6  Wend.  170  [21  Am. 
Dec.  181];  Rogere  v.  IfuSiner,  6  Id.  697  [22  Am.  Deo.  646]; 
Horton  v.  Hendenhoi^  1  HUl  (N.  Y.),  118;  Fox  v.  Ward,  1 
Bawle,  148;  Jonee  v.  Hughes^  6  Serg.  ft  R.  299  [9  Am.  Dec 
864];  Paul  v.  FanHrJfc,  6  Binn.  123;  Sturbridge  v.  Window,  21 
Pick.  88;  Harmon  v.  Gould,  1  Wnght  (Ohio),  709;  B'^iher  v. 
Cannon,  1  Scam.  200;  Rohineon  v.  Harlan,  Id.  237:  State  v. 
CwrtU,  1  Hayw.  47.;  Iforter  v.  Gaidt,  2  McMull.  83b. 

The  autnorities  cited  oy  the  respondent's  counsel  have  all 
been  exammea,  ana  wnen  investigated  at  length,  as  they  ap- 
pear in  the  books  to  which  reference  is  made,  they  show  no 
material  conflict  with'  the  general  doctrine  aoove  laid  down, 
but  ratner  sustain  it  Tracy  v.  WiUiame.  4  Conn.  107  [10  Am. 
Dec.  102],  was  an  action  of  trespass  against  a  justice  of  the 
peace  for  imprisoning  the  plaintiff,  who  had  been  arrested  oy 
the  justice  under  the  riot  act,  on  view,  and  committed  after 
havii^  oeen  orc'ered  to  find  sureties  to  appear  at  a  higher  tri- 
bunai.  The  court  held  that  the  magistrate  exceeaed  his 
■Ajwer;  that  he  might  arrest  on  view,  out  could  not  examine 
ana  commit  without  regular  complaint  made.  State  v.  Leach^ 
7  Id.  466  [^8  Am.  Dec  118],  was  an  information  for  prison 
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breach.  The  defendant  had  been  committed  upon  a  charge 
based  upon  a  statute  which  was  repealed  before  the  acts  com- 
plained of  were  done  by  him.  There  was  no  law  in  force  when 
the  acts  were  committed  making  those  acts  a  crime.  After 
being  committed  on  such  a  warrant  he  broke  jail,  and  this 
information  was  filed  against  him.  It  was  held  that,  being 
imprisoned  for  an  offense  which  was  unknown  to  the  law,  he 
might  lawfully  liberate  himself,  using  no  more  force  than  was 
necessary  to  accomplish  the  object  The  court  say:  '^The 
statute  creating  the  offense  with  which  the  prisoner  was  charged, 
and  for  which  he  was  committed,  was  repealed  before  the  acts 
alleged  to  be  a  crime  were  done.  Consequently,  all  the  pro- 
ceedings were  void."  This  appearing  upon  the  mittimus  or 
warrant  disclosed  the  illegality  of  the  proceedings,  and  showed 
them  to  be  void.  '  State  v.  CurtUj  1  Hayw.  471,  was  where  the 
warrant  was  without  seal,  and  the  court  very  correctly  held 
the  process  void.  But  in  the  same  case,  the  court  also  say 
that  if  a  justice  of  the  peace  issue  a  warrant  for  a  matter  within 
his  jurisdiction,  although  he  may  have  acted  erroneously  in 
the  previous  stages,  the  o£Scer  should  execute  it.  The  case 
firom  1  East's  Crown  L.  809,  Simpson^a  Case^  was  where  the 
constable  undertook  to  serve  a  warrant  issued  by  a  court  that 
bad  no  jurisdiction  of  the  subject-matter,  and  that  appeared. 
The  case  from  Foster,  Tooley^a  Ca»e^  Fost  Cr.  L.  818,  was 
where  the  constable  was  endeavoring  to  serve  process  out  of 
his  precinct.  He  had  no  more  authority  out  of  his  precinct 
than  a  private  individual.  He  was  no  constable.  So  says  the 
note  to  the  case.  Eousin  v.  Barrow^  6  T.  R.  122,  cited  in  1 
East's  Crown  L.  812,  was  a  motion  to  discharge  from  arrest, 
on  the  ground  of  irregularity;  the  sheriff's  name  having  been 
inserted  in  the  writ  after  it  was  issued.  It  was  held  that  the 
practice  was  irregular,  and  the  motion  was  granted.  The  prac- 
tice of  issuing  blank  warrants,  which  is  reprobated  by  East, 
has  no  parallel  in  the  practice  of  the  courts  of  this  state,  except 
in  civil  cases.  The  practice  was  this:  The  under^heriff  signed 
blank  warrants  under  the  seal  of  the  office  and  gave  them  to  a 
clerk  to  fill  up  as  occasion  might  require,  and  they  were  made 
out  by  the  clerk  to  the  persons  calling  for  them,  accordingly; 
und  the  persons  to  whom  they  were  delivered  put  in  the  names 
of  whom  they  pleased.  We  entirely  concur  with  Mr.  East 
that  the  practice  ought  to  be  censured  in  severe  terms.  The 
remarks  of  the  court  in  regard  to  blank  warrants  upon  which 
East  predicates  his  suggestions  were  made  in  8tociU%f9  Cate^ 
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in  1771,  cited  in  1  East's  Crown  L.  310.  Snbseqnentlj,  in 
1800,  the  case  of  Rex  ▼•  Winwickj  8  T.  R.  454,  arose.  Here,  the 
magistrate  kept  by  him  a  number  of  blank  warrants  ready 
signed.  On  being  applied  to,  he  filled  up  one  of  them,  and 
deliyered  it  to  the  officer,  who,  in  endeavoring  to  arrest  the 
party,  was  killed.  It  was  held  that  this  was  murder  in  the 
person  killing  the  officer,  and  he  was  accordingly  executed. 

Let  us  now  recur  to  the  facts  disclosed  in  the  first  point  of 
the  case,  to  which  this  law  applies.  It  appears  that  the  war^ 
rant  which  Remick  was  directed  to  serve,  and  in  the  service  of 
which  he  was  resisted  by  the  respondent  Weed,  was  based  upon 
a  complaint  for  assault  and  battery.  The  complaint  and  war- 
rant were  both  in  due  and  legal  form;  the  complaint  being 
signed  by  the  complainant,  and  the  certificate  of  the  oath  and 
the  warrant  both  duly  signed  by  Kimball,  a  magistrate  of  the 
county.  Nothing  is  defective  in  form,  and  all  is  regular  and 
legal  upon  its  face.  The  warrant  has  all  the  legal  requisites 
of  our  statute;  it  is  issued  for  an  offSdnse  clearly  within  the 
jurisdiction  of  the  magistrate,  and  he  is  acting  witUn  the  limits 
of  his  county.  So  fetr,  then,  as  appeared  upon  its  face,  it  was 
a  legal  precept,  which  would  protect  an  officer  in  its  execu- 
tion. But  it  was  irregularly  issued.  The  acts  of  Kimball  and 
Quimby  were  irregular  and  illegal.  And,  although  we  do  not 
question  that  both  intended  to  act  honestly,  yet  it  is  quite  clear 
thai  they  acted  inconsiderately  and  illegally.  But  are  their 
irregular  acts  to  deprive  the  officer  of  his  legal  protection?  It 
is  said  in  the  argument  that  ^^  Quimby 's  testimony  was  wrongly 
admitted;  that  nothing  short  of  the  magistrate's  certificate  is 
evidence  of  the  oath  of  the  party  to  the  instrument"  This 
point  is  not  raised  by  the  case,  and  therefore  could  not  prop- 
erly be  considered  here.  But  if  considered,  we  apprehend  it 
could  not  aid  the  respondent.  If  Quimby  was  wrongly  ad- 
mitted as  a  witness  to  show  facts  behind  the  warrant,  then  also 
was  Kimball.  The  testimony  of  both,  if  admissible  at  all, 
went  to  invalidate  a  warrant  fair  and  legal  on  its  fisu^e,  and  so 
far  as  it  appeared,  affording  ample  protection  to  the  officer. 
Their  testimony  laid  the  very  foundation  of  the  defense,  and 
without  it  the  respondent  could  not  have  raised  this  first  im- 
portant point  in  the  case.  Everything  touching  the  manner 
of  the  issuing  of  the  complaint  and  warrant  would  have  been 
unknown.  It  does  not  then  lie  in  the  respondent's  power, 
first  to  obtain  facts  on  which  to  base  his  defense,  and  then 
object  to  the  channels  through  which  alone  those  facts  come. 
If  the  sources  of  the  information  are  to  be  excluded,  the  infer 
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mation  itself  coming  from  them  must  neoessarily  share  the 
same  fate. 

But  to  return  to  the  question.  Shall  the  irregular  acts  of  the 
magistrate  deprive  the  officer  of  his  legal  protection  in  the  ser- 
vice of  the  warrant?  If  so,  then  the  warrant  was  void  in  his 
hands;  he  can  claim  no  pretection  from  it,  and  this  indictment 
cannot  be  sustained.  From  the  most  careful  and  extended 
examination  which  we  have  been  able  to  give  this  point  in  the 
case,  we  have  no  hesitancy  in  holding  that  this  warrant  comes 
clearly  within  the  principles  which  we  have  endeavored  to  dis- 
cuss in  the  preceding  pages  of  this  opinion,  and  for  which  the 
authorities  seem  to  be  so  full  and  explicit;  and  that  it  was  a 
complete  and  ample  protection  to  the  officer.  As  affectmg 
Kimball  and  Quimby  and  the  complainant,  it  was  irregular 
and  void;  but  as  for  as  Remick  was  to  be  affected,  voidable 
only.  In  the  examination  of  this  point,  we  have  gone  upon 
the  assumption  that  the  proceedings  of  the  magistrate  and 
party,  prior  to  the  issuing  of  the  warrant,  may  all  be  inquired 
into,  notwithstanding  the  process  when  delivered  to  the  officer 
is  in  due  and  regular  form,  and  within  the  jurisdiction  of  the 
justice  to  issue.  According  to  the  distinction  which  we  have 
taken  between  void  and  voidable  process,  and  the  liabilitieB  of 
the  parties  in  the  issuing  and  executing  of  the  same,  in  an  ac- 
tion against  the  justice  or  parfy  for  irregularity  or  corruption, 
these  investigations  could  be  made;  but  in  any  proceeding  be- 
tween the  officer  and  the  respondent,  it  may  well  be  questioned 
whether  the  court  will  go  behind  the  warrant,  if  it  be  fair  and 
regular  in  its  frame,  and  within  the  jurisdiction  of  the  justice 
to  issue.  Many  of  the  authorities  above  quoted  lay  it  down 
distinctly  that  the  production  of  the  warrant  or  writ  is  all  that 
is  required  by  the  officer,  and  that  the  prior  proceedings  can- 
not be  investigated;  that  upon  an  indictment  for  killing  the 
officer  while  attempting  to  serve  a  process,  it  is  sufficient  to 
produce  the  writ  or  warrant  by  virtue  of  which  the  officer  was 
acting:  Rose.  Cr.  Ev.,  8d  ed.,  750,  751;  1  East  P.  C.  870,  sec. 
78.  But  as  to  this  matter,  it  is  not  necessary  to  make  any  de- 
cision, although  it  would  seem  there  can  be  but  little  doubt  in 
regard  to  it,  since  we  hold  that  the  warrant,  being  fair  and 
legal  upon  its  fisu^e,  was  good  and  sufficient  for  the  officer,  and 
afforded  him  ample  protection,  notwithstanding  the  irregulai 
and  erroneous  proceedings  of  the  magistrates. 

The  second  question  raised  in  the  case  is,  whether  ^^the  evi- 
dence tending  to  show  that  Remick  knew  that  the  complaint 
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and  warrant  were  to  be  used  for  the  purpose  of  enabling  Nanoy 
Pulsifer  and  others  to  get  the  wife  of  said  Weed's  lather  out  of 
the  possession  of  her  husband,  and  not  for  the  purpose  of 
arresting  and  punishing  said  Weed,"  was  properly  rejected  or 
not.  With  regard  to  this  point,  the  respondent's  counsel  has 
taken  several  positions.  His  first  is,  that  a  person  may  resist 
an  unlawful  taking  without  legal  cause;  and  that  in  rewaus  of 
cattle  distrained,  the  defendant  may  defend  by  showing  a  dis- 
tress  without  legal  cause.  To  sustain  this  position,  he  cites 
Melody  ▼.  Reabj  4  Mass.  474.  An  examination  of  this  case 
shows  that  it  was  an  action  brought  to  reooyer  the  penalty 
provided  by  statute  for  rescue  of  cattle  distrained,  and  the 
court  decided  that,  by  the  common  law,  the  illegality  of  the 
distress  might  be  shown  in  defense  of  an  action  for  rescue;  but 
by  this  statute  it  was  provided  that  such  a  defense  should  not 
be  set  up.  It  will  readily  be  perceived  that  there  is  amarked 
difierence  between  an  illegal  distress  of  cattle  by  a  party,  and 
the  doings  of  an  officer  under  legal  process. 

His  second  position  is,  that  an  owner  of  goods  may  redst  an 
officer  attempting  to  seize  them  under  writ  against  a  third  per- 
son. Several  authorities  are  cited  to  sustain  this  position. 
But  there  was  no  necessity  for  this.  The  accuracy  of  this  doc- 
trine we  are  not  disposed  at  this  time  to  question.  If  a  sheriff 
has  a  writ  against  A,  and  by  virtue  of  it  undertakes  to  seize  the 
property  of  B,  B  may  resist.  The  sheriff  has  no  right  to  take 
his  property.  Were  the  suit  against  B,  it  would  present  an 
entirely  different  question,  and  one  of  equally  easy  solution. 

His  third  position  is,  that  a  respondent  may  redst  against  a 
lawful  process  used  for  an  illegal  purpose;  and  the  evidence  as 
to  the  purpose  of  Wade's  arrest  was  wrongly  excluded.  To 
sustain  this  position,  he  cites  Bull.  N.  P.  172.  This,  it  will  be 
found,  is  a  discussion  of  defenses  to  actions  of  covenant,  debt, 
contract,  etc.,  and  it  is  said  that  duress  is  a  good  defense  to 
such  actions.  In  AnonymouSf  Aleyn,  92,  also  dted,  it  was  held 
that  duress  is  a  good  defense  to  debt  on  bond.  Shaw  v.  Spwmer^ 
9  N.  H.  197  [82  Am.  Dec.  348],  was  an  action  on  a  note  given 
to  settle  a  criminal  prosecution,  as  was  alleged,  and  the  court 
held  such  a  condderation  void.  So,  also,  with  the  cases  of 
Plumer  v.  Smithy  5  Id.  653  [22  Am.  Dec.  478],  and  Hinds  v. 
ChamberUnf  6  Id.  225.  Both  were  actions  on  notes  given  to 
suppress  or  setUe  criminal  prosecutions,  and  the  same  decision 
was  made.  The  case  of  Richardson  v.  Duncan^  3  Id.  511,  was 
where  money  had  been  paid  to  procure  a  discharge  firom  arrest, 
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and  the  court  hdd  it  might  be  leooyered  back.  Watkina  y. 
Bairdj  6  Mass.  606  [4  Am.  Deo.  170],  was  (utumptU.  Plea,  a 
leleaae;  replioation,  that  the  release  was  prooured  by  duress. 
The  dmfoss  being  proved,  it  was  held  that  the  release  was  void. 
The  case  of  HatUr  y.  GreetiUej  1  Port  222  [26  Am.  Dec.  870], 
is  the  same  doctrine  as  that  of  Wathin$  v.  Bairdj  tupra.  Now, 
although  these  authorities  may  be  very  good  law  in  actions 
between  individuals,  where  questions  of  duress  and  the  settle- 
ment of  criminal  prosecutions  may  arise,  yet  we  do  not  discover 
their  force  to  sustain  the  position  that  ihe  evidence  as  to  the 
purpose  of  Weed's  arrest  was  wrongfcQly  excluded.  They 
might  perhaps  be  in  direct  authority  in  private  actions  be- 
tween the  Weeds  and  Nancy  Pulsifer,  on  the  ground  that  she 
was  using  the  warrant  for  illegal  purposes,  but  we  cannot  dis- 
cover their  applicability  to  the  present  case. 

In  deciding  this  point,  we  are  to  proceed  upon  the  supposi- 
tion that  the  complainant  had  illegal  objects  to  obtain  in  pro- 
curing the  warrant.  We  are  also  to  take  it  that  Remick  knew 
that  her  objects  were  illegal.  But  does  that  excuse  this  re- 
spondent from  committing  an  illegal  and  criminal  act  himself? 
Surely  not  Many  prosecutions  that  are  commenced  proceed 
from  no  very  worthy  motives  or  commendable  objects.  Some- 
times they  are  instituted  to  bring  about  a  settlement  of  other 
prosecutions,  either  criminal  or  civiL  At  other  times,  to  extort 
money  from  the  ofTender;  and  sometimes  to  accomplish  other 
illegal  purposes.  But  an  officer  with  a  legal  process  in  his 
hands  is  not  to  be  governed  by  the  motives  or  objects  of  pros- 
ecutors. His  duty  is  plain  and  imperative.  It  is  to  execute 
the  process,  regardless  of  any  such  influences.  Suppose  a 
theft  has  been  committed,  or  a  rape^  and  the  complainant 
causes  a  warrant  to  be  issued,  with  no  other  or  better  object 
than  to  extort  money  from  the  offender,  and  the  officer  knows 
that  such  is  the  object,  is  he  to  refuse  to  serve  the  warrant  ? 
Is  a  higher  crime  to  go  unpunished  because  a  less  one  is 
meditated?  If  such  be  the  doctrine,  then  every  offender, 
however  great  his  crime,  may  resist  and  kill  an  officer  who 
shall  attempt  to  serve  a  process  which  he  knows  has  been  pro- 
cured from  improper  motives  and  corrupt  designs  on  the  part 
of  the  complainant  Every  murderer  may  go  at  large,  because 
the  complainant  having  procured  a  warrant  to  effect  some 
criminal  object,  and  not  to  punish  the  offender,  the  officer  into 
whose  hands  the  warrant  has  been  committed  having  been 
made  acquainted  with  the  designs  of  the  complainant,  does 
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not  execute  the  process;  for  knowing  its  object,  he  has  no  pro- 
tection firom  the  law.  This  may  seem  to  be  stating  the  position 
rather  strongly,  and  yet  it  is  only  carrying  out  the  principle 
contended  for  in  this  case.  But  we  think  it  will  not  answer 
to  hold  any  such  doctrine.  Officers  are  punishable  by  indict- 
ment or  civil  suit,  for  all  illegal  or  oppressive  acts  done  by 
fhem:  Co.  lit.  233,  234;  Bac.  Abr.,  tit.  Office  and  Officers,  N; 
Rex  V.  Bembridgey  8  Doug.  827;  Sogers  v.  BrewsUvj  5  Johns. 
126;  8taU  v.  Staleupy  2  Ired.  L.  50;  Oeter  v.  Commisrioners,  1 
Bay,  824  [1  Am.  Dec.  621].  But  while  in  the  execution  of 
their  offices  they  are  under  the  peculiar  protection  of  the  law, 
a  protection  which  is  founded  in  wisdom  and  in  every  prin- 
ciple of  political  equity;  for  without  it  the  public  tranquillity 
cannot  possibly  be  maintained,  or  private  property  secured; 
nor  in  the  ordinary  course  of  things  will  offenders  of  any  kind 
be  amenable  to  justice. 

Such  is  the  languid  of  Roscoe,  who  goes  so  £Eur  as  to  say 
that  every  citizen  is  bound  to  submit  even  to  illegal  process; 
and  East  and  Hale  express  the  same  opinion.  Baron  Hume 
(1  Hume,  260),  says  that  if,  instead  of  submitting  for  the  time, 
and  looking  for  redress  afterwards,  the  defendant  shall  resist 
an  illegal  warrant,  it  shall  be  murder.  But  it  is  not  necessary 
to  carry  the  principle  to  that  extent  in  this  case.  The  point 
is,  that  the  complainant  had  an  illegal  design  in  procuring  the 
warrant  and  causing  it  to  be  executed;  and  we  decide  that 
the  motives,  intents,  and  designs  of  complainants  have  nothing 
to  do  with  the  duty  of  an  officer.  He  is  to  execute  all  precepts 
put  into  his  hands  which  are  fair  and  legal  upon  their  face, 
and  will  be  protected  in  so  doing,  even  though  he  knows  that 
the  objects  of  the  complainants  are  illegal.  Nor  are  we  with- 
out high  American  authority  for  sustaining  this  position.  In 
Webber  v.  Oay,  24  Wend.  486,  it  was  held  that  a  constable  wa» 
protected  in  tiie  service  of  a  process  which  he  knew  was  irreg- 
ular and  erroneous.  The  chief  justice,  in  delivering  the  opin- 
ion of  the  court,  says:  ''  I  am  not  aware  that  the  court  has 
ever  looked  beyond  the  process  to  see  if  the  officer  was  cogni- 
sant of  the  irregularity.  The  general  rule  is,  that  if  the  justice 
has  jurisdiction  of  the  subject-matter,  and  if  the  process  is 
regular  upon  its  face,  the  officer  is  protected.  To  go  beyond 
this,  would  lead  to  a  new  and  troublesome  issue,  which  would 
tend  greatly  to  weaken  the  reasonable  protection  to  ministerial 
officers.  Their  duties,  at  best,  are  sufficiently  embarrassing 
and  responsible.''   Sudi  also  is  the  doctrine  of  People  v.  Cooper^ 
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18  Id.  879.  Id  the  Peopk  y.  Warren,  5  mil  (N.  T.),  440,  it 
was  held,  that  ^'  a  ministerial  officer  is  protected  in  the  execu- 
tion of  process  regolar  and  legal  on  its  face,  though  he  has 
knowledge  of  facts  rendering  it  void  for  want  of  jurisdiction.'' 
This  prosecution  was  an  indictment  against  Warren  for  an 
assault  and  battery  upon  one  Johnson,  an  officer,  and  resisting 
him  in  the  service  of  a  warrant  against  Warren.  The  warrant 
was  issued  by  the  inspectors  of  election  of  the  city  of  Utica, 
for  interrupting  the  proceedings  of  the  election,  and  disorderly 
conduct  in  their  presence.  The  respondent  offered  to  prove 
that  he  had  not  been  in  the  presence  or  hearing  of  the  inspec- 
tors at  any  time  during  the  election,  and  that  Johnson  knew 
it.  The  evidence  was  ruled  inadmissible,  and  the  ruling  sus- 
tained by  the  court  above.  In  deciding  the  matter,  the  court 
say:  ^^ Although  the  inspectors  had  no  jurisdiction  of  the  sub- 
ject-matter, yet  as  the  warrant  was  regular  upon  its  fisu^e,  it 
was  a  sufficient  authority  for  Johnson  to  make  the  arrest,  and 
the  defendant  had  no  right  to  resist  the  officer.  The  knowl- 
edge of  the  officer,  that  the  inspectors  had  no  jurisdiction,  is 
not  important.  He  must  be  governed  and  is  protected  by  the 
process,  and  cannot  be  affected  by  anything  which  he  has 
heard  or  learned  out  of  it  The  officer  is  protected  by  process 
regular  and  legal  upon  its  face,  whatever  he  may  have  heard 
going  to  impeach  it." 

Having  discussed  the  two  principal  points  of  the  case  at  so 
much  leng^  it  is  hardly  necessary  to  add  much  respecting 
the  others,  inasmuch  as  the  disposition  of  them  follows,  almost 
necessarily,  the  decision  of  the  first  two.  A  word  or  two,  how- 
ever, in  regard  to  them.  It  appears  from  the  case  that  the 
respondent  proposed  to  introduce  evidence  that  the  foundation 
of  the  complaint  on  which  the  warrant  issued  was  false  and 
groundless,  but  the  court  excluded  the  evidence. 

Many  of  the  authorities  already  cited  are  applicable  and  di- 
rect upon  this  point,  and  we  will  therefore  add  only  two.  The 
first  is  to  be  found  in  1  East  P.  C.  810,  and  is  as  follows: 
^^  Where  a  warrant  has  been  obtained  imi»roperly,  and  by  per- 
jury, it  varied  not  the  offense  of  him  who  killed  the  officer  in 
attempting  to  execute  it."  The  other  is  the  case  of  WaUon  t. 
Waiwny  9  Conn.  141  [28  Am.  Dec.  824].  In  this  case,  it  ap- 
peared that  the  officer  knew  that  the  plaintiff  had  no  cause  of 
action,  and  the  point  was  decided  in  these  words:  ''  It  is  the 
duty  of  an  officer,  in  which  he  will  be  protected,  to  obey,  with- 
out investigating  the  cause  of  action,  every  precept  put  into 
his  hands  for  service,  which  appears  on  its  tsMb  to  have  issued 
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from  competent  aatbority  and  with  legal  regulaiily.  Conee- 
quenUy,  his  knowledge  of  facts  evincing  the  existence  or  want 
of  a  cause  of  action  does  not  affect  his  duty  or  liability."  The 
court  also  say:  '*  Obedience  to  all  precepts  committed  to  an 
officer  to  be  served,  is  the  first,  second,  and  third  part  of  his 
duty.  Being  a  legal  officer,  it  became  his  duty,  regardless  of 
any  knowledge,  or  supposed  knowledge,  that  there  existed  no 
cause  of  action,  to  serve  the  writ  committed  to  him  promptly, 
unhesitatingly,  and  without  restraint  from  the  above-mentioned 
cause.  This  I  consider  so  firmly  established  as  to  render  the 
proposition  self-evident.  The  facts  on  the  face  of  the  writ  con- 
stitute his  justification,  because  he  was  obliged  to  obey  its 
mandate." 

There  can  be  no  doubt  in  regard  to  this  point.  To  carry 
out  the  doctrine  contended. for  would  be  subversive  of  all  legal 
proceedings.  How  many  civil  suits  are  instituted  without  any 
cause  of  action  whateverl  and  how  many  criminal  prosecu- 
tions are  entirely  without  foundation  I  To  hold  that  an  officer 
is  not  to  be  protected  in  the  service  of  such  precepts,  but  may 
be  resisted  with  impunity,  would  impose  upon  him  the  neces- 
sity of  investigating  the  facts  and  deciding  every  case  cor- 
rectly, before  his  property  or  life  would  be  safe.  No  man  who 
regarded  either  would  accept  the  office.  For  if  he  could  be 
resisted  in  the  service  of  process,  where  the  ^'  foundation  of  the 
complaint  was  false  and  groundless,"  not  only  would  his  life 
be  exposed  in  its  service,  but  he  must,  as  a  necessary  conse-. 
quence,  be  liable  as  a  trespasser,  or  for  false  imprisonment, 
whenever  it  should  appear  that  the  proceeding  was  without 
cause.  The  mischie£3  resulting  from  such  a  doctrine  must  be 
very  great,  and  are  too  apparent  to  require  further  comment. 

The  official  character  of  Remick,  not  being  in  dispute,  but 
well  known  to  the  respondent,  the  instructions  of  the  court  to 
the  jury,  ^^  that  if  they  found  that  Weed  did  not  know  that 
Remick  had  a  warrant  and  was  seeking  to  arrest  him,  then 
he  was  not  guilty,"  were  quite  as  favorable  to  the  prisoner  as 
the  law  would  permit:  1  Hale  P.  C.  461;  State  v.  CaldweUj  2 
Tyler,  212;  Wharton's  Gr.  L.  318.  But  no  objection  to  this 
ruling  has  been  taken  in  the  argument.  If  either  party  had 
cause  to  complain  of  those  instructions,  it  would  probably  be  the 
government.    No  further  examination  of  them  is  necessary. 

Having  gone  through  with  all  the  general  positions  presented 
in  the  case,  we  might  stop  here.  But,  as  we  are  desirous  of 
looking  at  this  case  in  all  its  particulars,  there  is  one  other  mat- 
ter to  which  we  will  devote  a  moment's  attention.    It  is,  that 
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these  proceedings  were  contrary  to  the  nineteenth  article  of 
the  bill  of  rights,  and  therefore  illegal.  This  article  provides 
that  no  warrants  shall  issue  if  the  cause  or  foundation  of  them 
be  not  previously  supported  by  oath  or  affirmation.  It  will  be 
perceived  that  this  point,  going  to  the  regularity  of  the  pro- 
ceedings, is  but  a  subdivision  of  the  first  general  position,  and 
that  the  doctrine  laid  down  there  covers  this  exception;  still, 
as  there  has  been  an  adjudication  where  this  direct  question 
arose,  we  will  quote  it  here.  We  refer  to  Sandford  v.  NichaUj 
18  Mass.  286  [7  Am.  Dec.  151].  In  that  case,  a  warrant,  is- 
sued by  virtue  of  the  constitution  of  the  United  States,  was 
put  into  the  hands  of  an  officer,  commanding  him  to  search 
for  certain  goods.  The  warrant  recited  that  a  complaint  had 
been  made,  but  none  was  annexed  to  or  accompanied  the  war- 
rant, nor  does  it  appear  by  thQ  report  of  the  cases  that  any 
complaint  was  ever  actually  made.  One  of  the  questions 
raised  was,  that  a  complaint  in  writing,  under  oath,  should  be 
shown  as  the  foundation  of  the  warrant,  the  constitution  of 
the  United  States  providing  that  '^  no  warrants  shall  issue  but 
upon  probable  cause,  supported  by  oath  or  affirmation."  Par- 
ker, C.  J.,  in  delivering  the  opinion  of  the  court,  says:  *^  We 
think  that  the  defendants  could  have  justified  the  acts  com- 
plained of,  by  showing  a  regular  warrant  from  a  magistrate 
having  jurisdiction  over  the  subject,  without  showing  that  it 
was  founded  upon  a  complaint  under  oath.  It  will  not  do  to 
require  of  executive  officers,  before  they  shall  be  held  to  obey 
precepts  directed  to  them,  that  they  shall  have  evidence  of 
the  regularity  of  the  proceedings  of  the  tribunal  which  com- 
mands the  duty.  Such  a  principle  would  put  a  stop  to  the 
execution  of  legal  process,  as  officers  so  situate  would  be 
necessarily  obliged  to  judge  for  themselves,  and  would  often 
judge  wrong  as  to  the  lawfulness  of  the  authority  under  which 
they  are  required  to  act.  It  is  a  general  and  known  principle 
that  executive  officers,  obliged  by  law  to  serve  legal  writs  and 
process,  are  protected  in  the  rightful  discharge  of  their  duty, 
if  those  precepts  are  sufficient  in  point  of  form  and  issue  from 
a  court  or  magistrate  having  jurisdiction  over  the  subject- 
matter.  If  such  a  magistrate  shall  proceed  unlawfully  in 
issuing  the  process,  he,  and  not  the  executive  officer,  will  be 
liable  for  the  injury  consequent  upon  such  act." 

The  requirements  of  the  constitution  of  the  United  States 
are  quite  as  explicit  as  those  of  our  bill  of  rights;  and  the  lan- 
guage of  Chief  Justice  Parker  is  but  the  language  of  many 
other  distinguished  jurists,  whenever  the  duties,  obligations, 
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and  protection  of  officers  has  been  the  snbject  discussed.  And 
after  a  careful  and  somewhat  extended  examination  of  the 
several  positions  taken  by  the  respondent,  the  condndon  of 
the  court  is  that  none  of  Ihe  exceptions  can  be  sustained,  and 
that  there  must  be  judgment  on  the  verdict. 


Qmon  Snvnro  Fteom^  wmr  TBoaacMDi  Smnnol  ▼.  Btmgkkth  21 
Ahl  Beo.  181»  and  note^  wfaera  the  labjeet  u  fnHydiicBaBed;  see  also  th«  fol- 
lowing omUf  and  prior  diwiwona  relarred  to  in  ffae  notes  thoreto:  Stevcnmrn 
T.  McLem,  ^  UL  484;  .^600  ▼.  AM^,  48  Id.  47;  Zhrnb^  t.  Bmlkig,  Id. 
768;  Ood^  ▼.  <Mms  44  Id.  7ft.  When  the  Mthority  nnder  whioh  an  oi&oer 
aoti  18  voidable  only,  he  may  Jnatify  under  it,  but  not  whan  the  anthorily  ia 
▼oid!  Bakhdder  ▼.  Omrrier,  40  N.  H.  46B;  and  there  lo  a  dear  diatinotioa 
between  the  offioer  ezeonting  the  writ  and  the  party  who  proeniea  it  to  be 
iatned,  lor  as  against  the  latter  it  may  be  ahown  to  be  void  for  faots  not 
i^pearingnponttsfaoe:  AsfNirteS^toinpKMi,  lFlipp.614.  The  offioer  is  pio- 
tooted  if  the  prooess  is  in  doe  and  Iqgal  form,  and  regolar  upon  its  fiuse^  not- 
withstanding any  inegnlarity  or  illegality  in  iasoing  it:  OonUm  ▼.  Ol^ord^  28 
N.  H.  418;  and  although  the  offioer  mi|^t  know  of  such  imgolaritiest  £7«- 
derwood  v.  BMmm,  106  Mask  296.  An  offioer  has  nothmg  to  do  with  the 
propriety  of  the  prooess  nnder  whioh  he  aots,  provided  the  oooit  has  Jnrisdio- 
tion  and  the  prooess  is  regolar  npon  its  faoe:  Kmklmr,  LUtie,  80 K.  H.  828. 
In  KeUe^  t.  Noffei,  48  Id.  210,  it  was  hehi  that  an  offioer  making  an  arrest 
under  a  statute  providing  "tiiat  no  person  to  whom  any  list  of  taxes  shall  be 
oommitted  for  oolleotian  shall  be  liable  to  any  suit  or  sotion  by  reason  of  any 
irregolarity  or  illegality  of  the  prooeedings  of  the  town  or  the  selectmen,  nor 
for  any  caoae  whatever,  exoept  his  own  official  misoonduct,"  was  pat  npon 
the  footing  of  a  sheriff  acting  nnder  process  from  a  ooort  of  competent  jnria- 
diotioo,  which  would  be  an  efifectoal  justification,  though  the  process  be  eno- 
neonsly  lamed.    In  all  the  foregoing  cases  the  principal  case  was  cited. 

Pbogbss  Issuid  bt  Jxnxn  in  excess  of  his  jnriadiotion  renders  the  judge^ 
together  with  the  party  at  whose  instance  he  acted,  liable  as  a  traspaeaer: 
Barbeho  v.  BandaU,  32  Am.  Dec  46,  and  prior  cases  in  note;  although  it  is 
otherwise  if  issued  within  his  jurisdiction:  PraU  ▼.  Oardner,  ^  Id.  652. 
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[21  Nnw  HAXPSHXBn,  282.] 

Qnr  OF  AonoiT  ov  TsasBAas  Qoabm  Olaubuk  Fbbqit  is  the  disturbanoa 
of  the  possession. 

TSMSBABS  QUABX  OlAUBUK  FbIQIT  MAT  Bl   MaIHTAIHBD  AQAIStn  WbOVO- 

DOBB  by  one  in  actual  possession  without^  or  ouustntelive  possessfon 
with,  title. 
rKMmMiimr  ra  SujrriuiMiT  10  ILaHranr  TtamBABB  aqaxkwi  Umbm  Wbono- 
DOBB  for  cutting  timber  from  the  unfenoed  portion  of  a  lol^  whan  ooou* 
pied  for  seversl  yean  np  to  a  spotted  line^  as  a  part  of  a  furm,  and  as  a 
wood  and  timber  lot  attached  thereto^  otiwr  portions  of  the  lot  being 
eksrsd,  cultivated,  and  fenoed. 
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To  MAorrAcr  Tbbspass  Quabb  Clattsum  Frboit  agaikbt  Msbb  Wbono- 
DQBBy  it  18  nimeooBittry  that  the  land  shall  be  inclosed,  where  pnasssmon 
is  known,  marked,  and  nninterrapted. 

OBJBonoH  lOB  Vabiakob  bbtwbbn  Dbclabatioh  and  Fboov,  when  Mtok 
taken  at  the  trial,  will  be  considered  as  waived. 

Trespass  quare  dauium  f  regit  for  cutting  and  carrying  away 
a  quantity  of  timber  from  a  lot  designated  as  No,  6  in  the 
second  range  of  lots  in  Chatham.  The  plaintiff  claimed  that 
he  had  been  in  possession  of  this  lot,  as  well  as  lot  No.  7,  ad- 
joining it  on  the  south,  but  offered  no  paper  title  to  the  lots. 
The  facts  in  regard  to  the  possession  appear  in  the  opinion. 
The  defendants  requested  the  court  to  direct  a  nonsuit,  after 
the  plaintiff's  evidence  was  closed,  since  there  was  ho  compe- 
tent evidence  to  be  submitted  to  the  jury,  the  plaintiff  having 
no  paper  title;  but  the  motion  was  denied.  No  evidence  of 
title,  possession,  or  right  of  possession  in  themselves  or  others 
was  offered  by  the  defendants,  but  they  gave  evidence  that  the 
spotted  line  claimed  by  the  plaintiff  to  be  on  the  north  side 
of  lot  No.  6,  was  not  the  true  north  line,  but  that  it  was  £eu> 
ther  south,  and  south  of  most  of  the  cutting  done  by  them. 
The  defendants  requested  the  court  to  charge  the  jury  that 
erecting  part  of  a  line  fence  was  not  a  suf&cient  possession  to 
maintain  trespass;  and  clearing  and  cultivating  part  of  the  lot 
did  not  give  possession  of  the  residue,  it  being  wild  and  un* 
cultivated  and  uninclosed  land,  and  no  buildings  being  thereon; 
but  the  jury  were  instructed  that  if  the  plaintiff  had  been  in 
possession  of  the  locus  in  qiw  for  thirteen  or  fourteen  years,  aa 
claimed,  occupying  it  as  part  of  lot  No.  6,  up  to  the  spotted 
line,  and  as  part  of  his  farm,  and  as  a  wood  and  timber  lot 
attached  and  belonging  thereto,  the  possession  would  be  suf&- 
cient  to  maintain  trespass  against  persons,  like  the  defendants, 
who  showed  no  title,  possession,  or  right  of  {wssession;  and  it 
was  unnecessary  that  there  should  be  a  fence  ui)on  the  whole 
length  of  the  spotted  line.  A  verdict  was  returned  for  dam- 
ages, and  the  defendants  moved  to  set  the  same  aside,  and  for 
a  new  triaL  It  was  contended  by  the  defendants,  on  a  former 
argument  of  the  case  before  this  court,  that  the  declaration 
was  not  broad  enough  to  cover  the  locus  in  quoj  since  the  evi- 
dence of  the  defendants  tended  to  show  that  the  sjwtted  line 
was  not  the  true  line,  but  that  the  true  line  was  farther  south, 
and  south  of  most  of  the  cutting  done  by  them;  and  the  case 
was  thereupon  continued  on  motion. 

/•  JSasfmofiy  for  the 
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HdbbBf  for  the  defendants. 

B7  Coarty  Bastman,  J.  The  gist  of  the  action  of  trespass 
qwire  davsum  is  the  disturbance  of  the  possession.  At  com- 
mon laWy  it  is  not  properly  an  action  to  trj  titles,  and  the 
question  of  title  does  not  necessarily  arise.  It  may,  however, 
and  often  does,  where  the  real  ownership  is  in  dispute,  and  it 
becomes  material  to  show  in  whom  the  rightful  possession  is. 
In  South  Carolina  and  Alabama,  the  action  of  trespass  is  ex- 
pressly given  by  statute  to  try  and  settle  titles  to  real  estate. 
But  where  the  matter  is  not  regulated  by  statute,  the  decision 
of  an  action  of  trespass  settles  nothing  in  regard  to  the  title 
beyond  the  action  tried.  Whenever  the  question  of  title  is  not 
raised,  so  that  there  is  no  conflict  as  to  the  true  ownership,  and 
no  title,  possession,  or  right  of  possession,  is  shown  on  the  part  of 
the  defendant,  actual  possession  by  the  plaintiff  is  all  that  is  re- 
quired to  sustain  the  action.  And  as  against  a  wrong-doer — one 
who  has  no  right  whatever  to  be  upon  the  property — construct- 
ive possession,  accompanied  with  the  right,  is  also  sufficient:  1 
Gh.  PL  195;  Sex  v.  TTdtoon,  6  East,  485;  Hall  v.  Doviii,  2  Car. 
A  P.  88;  Bevett  v.  Brcunij  5  Bing.  9;  State  v.  NewUm^  5  Blackf. 
455;  Brandon  v.  Grimke^  1  Nott  A  M.  856;  Seed  v.  Shejiey^  6 
Vt  602;  Andenon  v.  Nemilhy  7  N.  H.  167.  In  addition  to 
the  above  authorities,  there  are  numerous  others  which  sustain 
the  same  positions;  and  the  language  of  courts  is  substantially 
the  same.  We  will  instance  a  few  of  them:  '^Actual  posses- 
sion without  a  legal  title  is  sufficient  against  a  wrong-doer:" 
1  Ch.  P.  196;  Graham  v.  Peat,  1  Bast,  244;  Chambers  v.  Donr 
oidson,  11  Id.  74;  Myriek  v.  Btahop,  1  Hawks,  485;  Richardson 
V.  MurriUj  7  Mo.  888.  This  form  of  action  is  used  for  the 
violation  of  the  plaintiff's  possession;  if  he  be  in  the  actual 
occupancy,  he  can  maintain  the  action  without  title:  Johneon 
V.  Mcllwain,  1  Rice,  875;  Cohoon  v.  Simmons^  7  Ired.  L.  189. 
The  plaintiff  is  bound  only  to  show  that  the  land  was  in  his 
possession,  either  actual  or  constructive,  at  the  time  of  the 
alleged  trespass:  DoUoff  y.  Hardy y  26  Me.  664.  And  possession 
alone,  although  for  a  less  term  than  twenty  years,  is  sufficient 
to  maintain  an  action  of  trespass  quare  davsum,  except  against 
one  who  can  exhibit  a  legal  title:  Moore  v.  Moore,  21  Id.  850. 
Possession  of  land  is  sufficient  to  enable  a  party  to  maintain 
trespass  against  all  who  can  show  no  better  title,  and  an  entry 
and  survey  are  sufficient  evidence  of  {wssession  against  all  who 
can  show  no  better  title:  Wendell  v.  Blanchard,  2  N.  H.  456; 
Sinclair  v.  Tarbox,  Id.  185;  Proprietore  of  Concord  v.  Mclntire^ 
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6  Id.  527.  So  entirely  does  this  action  depend  upon  the  dis- 
torbance  of  the  possession,  that  the  owner  of  land  cannot 
maintain  it  while  the  premises  are  in  the  actual  occupation  of 
the  tenant:  Holmes  y.  Seely,  19  Wend.  507;  Anderson  y.  Nesmithj 

7  N.  H.  167;  Robertson  y.  OeorgSy  Id.  306.  Perha{)B  it  may  be 
maintained  by  the  owner  where  tiie  entry  is  accompanied  with 
a  permanent  injury  to  the  freehold:  Robertson  y.  OeorgSj  supra. 
But  for  the  cutting  of  grass  it  can  only  be  maintained  by  the 
tenant  in  possession:  BarUett  y.  Perkins^  13  Me.  87.  Actual 
possession,  then,  without  title,  or  constructiye  possession  with^ 
is  sufficient  to  maintain  this  form  of  action  against  a  wrong- 
doer. 

There  is  no  pretense  of  title,  possession,  or  right  of  possession 
on  the  part  of  the  defendants  in  this  case.  They  stand  in  the 
position  of  mere  wrong-doers;  and  if  they  can  succeed,  it  must 
be  because  the  plaintiff  has  failed  to  show  himself  in  posses- 
sion, either  actual  or  constructiye.  Producing  no  paper  title, 
and  showing  no  legal  right  of  ownership  to  the  property,  the 
plaintiff  stands  solely  upon  his  possession.  Was  that  such  as 
would  giye  him  a  right  to  maintain  this  suit?  The  case  finds 
that  lots  6  and  7  were  adjoining  each  other;  No  6  being  the 
northerly  lot,  and  the  plaintiff's  buildings  being  upon  lot  No. 
7.  On  the  north  side  of  No.  6  was  an  ancient  spotted  line.  The 
easterly  part  of  that  lot  was  cleared  up  to  and  along  that  line, 
and  a  fence  made  as  far  as  the  clearing  went.  This  clearing 
was  occupied  as  a  pasture.  The  southerly  part  of  this  lot  was 
cultiyated;  and  the  north-westerly  part,  where  the  trespass 
was  committed,  was  wood  and  timber  land;  and  the  jury  haye 
found  that  the  plaintiff  had  occupied  that  part  of  said  lot  for 
the  last  thirteen  or  fourteen  years,  up  to  said  spotted  line,  as  a 
part  of  his  fEtrm,  and  as  a  wood  and  timber  lot  attached,  and 
belonging  to  the  same.  The  lot  was  not  inclosed  on  the  north, 
except  at  the  easterly  end,  where  the  pasture  was,  but  it  was 
occupied  for  all  the  ordinary  purposes  of  a  farmer's  wood-lot, 
up  to  a  definite  and  known  line,  just  as  much  as  though  fenced. 
Whether  such  an  occupancy,  had  it  continued  uninterrupted 
for  twenty  years,  would  haye  been  sufficient  to  haye  gained 
title  by  adyerse  possession,  does  not  necessarily  arise  in  this 
case.  It  appears,  howeyer,  to  haye  been  open,  yisible,  and 
marked  by  definite  boundaries. 

But  this  controyersy  is  not  between  parties  standing  in  the 
same  position.  This  action  is  not  a  writ  of  entry  by  which  the 
title  is  to  be  determined.  The  plaintiff  shows  the  ordinary  and 
common  possession  of  like  property  in  most  instances,  while 


206  Chandlbb  v.  Walker.  [N.  H. 

the  defendants  show  no  possession  or  title  whatever,  either  in 
themselves  or  others.  Many  wood-lots  are  not  fenced  for  a 
long  series  of  years;  and  where  the  possession  is  known,  and 
marked,  and  uninterrupted,  it  is  not  necessary  that  the  property 
should  be  inclosed,  in  order  to  maintain  an  action  of  trespass 
^piare  elatuum  against  a  mere  wrong-doer. 

Some  cases  are  very  direct  upon  this  point.  Catteris  v. 
Cowper,  4  Taunt  547,  is  one  of  them.  In  that  case,  it  being 
proved  that  the  defendant  had  entered  the  land  and  taken  the 
produce,  the  question  was  made,  whether  the  plaintiff  had 
proved  such  a  possession  of  the  locua  in  quo  as  would  enable 
him  to  maintain  the  action.  The  locus  in  quo  was  a  piece  of 
waste  land  lying  between  the  farm  which  the  plaintiff  rented 
and  the  river  Ouse.  It  bore  grass,  which  every  one  cut  who 
pleased,  until  within  two  years  before  the  action;  and  the 
plaintiff's  only  title  was,  that  two  years  before,  he  had  taken 
possession,  and  twice  mowed  the  grass,  and  had  since  pas- 
tured a  cow  there.  The  defendant's  testimony  was,  that  the 
first  time  the  plaintiff  cut  the  grass  he  boasted  that  he  had 
cut  hay  off  of  land  for  which  he  paid  neither  rent  nor  taxes; 
that  in  a  former  year  the  plaintiff  bought  the  hay  cut  by 
another  man  off  from  this  same  land;  and  that  a  few  years 
before  the  trial,  in  repairing  the  boundary  fence  of  his  fEtrm, 
lie  excluded,  by  his  fence,  the  land  in  question,  and  had  fire- 
quently  shown  to  other  persons  the  boundaries  of  his  farm  as 
excluding  this  land.  The  court  held  the  defendant's  evidence 
insuflcient  to  disprove  the  plaintiff's  title,  and  that  there  was 
sufScient  evidence  of  possession  on  the  part  of  the  plaintiff  to 
maintain  the  action  against  a  wrong-doer.  The  marginal  note 
to  this  case  is  as  follows:  ''  Mere  prior  occupancy  of  land,  how- 
ever recent,  gives  a  good  title  to  the  occupier,  whereupon  he 
may  recover  as  plaintiff  against  all  the  world,  except  such  as 
can  prove  an  older  and  better  title  in  themselves."  In  Inhab. 
of  Bamstahle  v.  jTliac&^r,  8  Met.  239,  it  was  held  that  an  entry 
upon  a  piece  of  waste  cranberry-land,  and  putting  up  stakes 
about  it,  and  notices  upon  the  stakes  that  possession  had  been 
taken,  was  a  suficient  possession,  without  any  other  title,  to 
maintain  trespass,  except  against  the  right  owner,  or  the  per- 
son having  the  prior  right  of  possession.  And  it  is  farther 
said,  in  that  case,  that  '^  to  maintain  an  action  of  trespass,  it 
is  not  necessary  to  have  such  a  possession  as  amoxmts  in  law 
to  a  disseisin." 

To  the  same  effect  is  Cook  v.  Rider ^  16  Pick.  186.  In  Toum^* 
tnd  V.  KemSy  2  Watts,  180,  it  is  said  that  trespass  is  emphati- 


July,  1850.]  Ghandlbb  v.  Walkbb.  207 

cally  an  action  founded  on  poesession,  and  the  defendant 
cannot  rely  npon  the  plaintiff's  want  of  title.  In  Maehin  y. 
OeortneTj  14  Wend.  239,  the  plaintiff  proyed  that  he  occupied 
the  locus  in  quo  as  a  wood-lot,  catting  thereupon  his  wood,  and 
rails  for  fencing,  and  some  saw-Togs;  but  the  lot  was  not 
fenced,  nor  was  there  any  clearing  uiwn  it,  nor  did  he  produce 
any  title  to  it.  The  defendant  thereupon  mored  for  a  nonsuit, 
because  the  plaintiff  had  failed  to  proye  himself  in  actual  pos- 
session of  the  loeu8  in  quo.  The  motion  was  oyerruled;  the 
court  holding  that  proof  that  the  premises  were  used  as  a- 
wood-lot  was  sufiQdent  eyidence  of  actual  possession  to  main- 
tain the  action  against  a  person  showing  no  rights.  And  in 
Penn  y.  Pteston^  2  Rawle,  14,  the  court  say:  ''  Possession  of  a 
farm  draws  to  it  the  possession  of  the  woodland  belonging  to 
it^  though  not  inclosed;  and  the  party  in  possession  may  main- 
tain trespass  against  a  wrong-doer  for  destroying  timber  on 
such  woodland.'^ 

Looking,  then,  at  the  nature  of  this  form  of  action,  the  pur^ 
poses  for  which  it  is  used,  and  the  authorities  upon  the  subject, 
as  applicable  to  the  facts  presented  in  this  case,  we  cannot 
doubt  that  the  rulings  of  the  court  below,  and  the  instructions 
giyen  to  the  jury,  were  correct. 

In  examining  the  case,  we  haye  not  considered  the  question 
whether  the  declaration  was  broad  enough  to  coyer  the  locus  in 
quoj  or  not,  because  that  question,  not  being  raised  at  the  trial, 
but  it  appearing  that  the  case  was  tried  mainly  upon  the  fSsict 
of  possession,  it  is  too  late  to  take  that  exception  now.  If  an 
objection  on  account  of  yariance  between  the  declaration  and 
the  proof  be  not  taken  at  the  trial,  it  will  be  considered  as 
waiyed:  McConihe  y.  Sawyer j  12  N.  H.  896. 

Judgment  on  the  yerdict 

PosBEBBiOiir  BaqojBMD  to  Maxhtadt  Trispiss  Quasi  Gulusom  Fsions 
WUmmr.  Bitb,  25  Azn.  Deo.  118;  TVmm  v.  Old,  18  Id.  748;  IfeOb/monv. 
WUkea,  61  Id.  637;  and  the  poflseBsioii  miist  be  aotiuJ  and  not  oonitmotlYe: 
McCflain  ▼.  TodtTs  Hdn,  22  Id.  37;  Ckmnon  v.  Hatcher,  26  Id.  177.  A  land, 
lord  haa  naitliar  actnal  nor  oonatnictive  poaaeoaion  dnzing  the  oontinnaaoe  of 
the  leaae  ao  aa  toenaUe  him  to  maiTitain  the  action:  (TsUonav.  DUUngham,  60 
Id.  233;  bat  a  gnardian  may  bring  the  action  for  injury  to  the  wazd'a  real 
eatate:  Pakner  ▼.  Oakkif,  47  Id.  41.  Title  to  the  land,  however,  la  auffioient^ 
if  no  one  ia  m  actoal  poawaion;  QUktipk  ▼.  Dew,  18  Id.  42;  Fan  Bmmlaer 
V.  Radd^,  26  Id.  682;  Baker^/Uld  Cong.  Soe.  ▼.  Baier,  40  Id.  668;  and  aee 
Ctmmnr.  Atfdber,  26 Id.  17a 

PooBBBBiov  n  Scnrnomrr  to  MAnrrAnr  Tkespabb  Qvabi  Claobum 
Vbioit  AOAnrsT  Mxbx  Wbono-doxb:  WUaona  ▼.  BS)b,  26  Am,  Dec.  118; 
PoUer  V.  WaMmm,  37  Id.  616;  Heath  v.  WiUiamB,  48  Id.  266;  MeOoiman  ▼. 
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61  Id.  837;  and  a  party  in  poaaenion  may  maintain  tiio  aotion  againal 
a  stranger,  although  he  has  oonveyed  to  a  third  person  who  has  never  entered 
into  poaeesaion;  Hoffwatd  v.  Sedgleif,  81  Id.  64  A  tenant  entitled  to  a  way- 
going crop,  who  enters  and  warns  a  third  person  against  oatting  it»  may 
bring  the  aotion  against  the  wrong-doer,  notwithstanding  he  had  preriooaly 
to  the  trespass  given  up  to  his  landlord  possession  of  the  farm,  in  a  part  of 
which  the  crop  was  growing:  StuUB  ▼.  Dte&y,  6  Id.  411. 

Yaxllsce  bktwxbn  ALLBQATioirB  AND  Pbooib,  when  not  eonsidered  on 
appeal,  or  waived:  Driggt  v.  Dwighi,  81  Am.  Deo.  283,  and  note;  J<me$  v. 
Hard€$ip,  82  Id.  18a 

Thb  fukoipal  QAsm  a  cokd  in  LUUe  v.  Ihwning,  87  N.  H.  868,  to  tbe 
point  that  where  in  trespass  ^iiore  eknumm/regU  with  a  eoMmamda,  the  plain- 
ti£P  failed  to  prove  an  entry  within  the  period  specified  in  the  writ»  he  is  al 
liberty  to  waive  the  time  alleged  in  the  deolaration,  and  having  proved  any 
single  act  of  trespass  at  any  time  before  action  brought^  may  recover  damages 
therefor. 
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is  against  public  policy,  and  is  illegal  and  void. 
Agrkkmbnt  to  Withdraw  Qppoamoir  to  Dxvorob  FBoanDixas  cannot 
form  a  valid  consideration  for  a  promissory  note,  and  the  note  is  void. 

Assumpsit.  The  plaintiff  produced  cm  the  trial  a  promis- 
sory note  for  four  hundred  dollars,  payable  to  him  and  signed 
by  the  defendant.  One  Blaisdell  had  previously  appeared  as 
counsel  for  the  defendant's  wife,  on  a  petition  for  a  divorce 
filed  by  her  husband  against  her,  not  for  the  purpose  of  mak- 
ing a  defense,  as  Blaisdell  testified,  but  to  obtain  an  allowance 
for  her  support.  Afterwards,  Blaisdell  and  the  defendant 
made  an  agreement  by  which  all  opposition  to  the  defend- 
ant's obtaining  a  divorce  from  his  wife  was  to  be  withdrawn; 
or  at  least,  according  to  Blaisdell's  testimony,  withdrawn  in 
BO  far  as  applying  for  an  allowance  was  concerned.  According 
to  this  agreement,  the  defendant  was  to  make  a  note  for  four 
hundred  dollars,  securing  the  same  by  a  mortgage  on  his  farm, 
iind  give  up  to  his  wife,  or  to  her  son,  the  plaintiff  in  this  suit, 
certain  household  furniture.  The  defendant  also  agreed  to 
pay,  and  did  pay,  half  of  Blaisdell's  costs.  The  papers  were 
left  with  a  third  person,  to  be  delivered  to  the  plaintiff  or  his 
mother  if  the  defendant  obtained  a  divorce,  but  if  the  wife  op- 
posed, they  were  to  be  returned  to  the  defendant.  They  were 
accordingly  delivered  to  the  plaintiff  wben  the  divorce  was  ob* 
tained.    A  verdict  for  the  defendant  was  directedj  the  presid* 
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ing  justice  being  of  the  opinion  that  the  oontraot  was 
fraudulent  and  illegal.  The  plaintiff's  ooonsel  excepted,  and 
moved  to  set  aside  the  verdict. 

Weeksy  for  the  plaintiff. 
KUtredge^  for  the  defendant. 

B7  Conrt,  WooDSy  J.  It  is  alleged  on  the  part  of  the  defend* 
ant,  that  the  consideration  upon  which  the  promise  in  the  note 
declared  on  rests  was  illegal,  as  being  against  public  policy, 
and  that  the  note  is  void  for  that  cause.  The  note  was  given 
upon  the  consideration,  and  was  to  be  paid  only  upon  the  con* 
dition  that  the  wife  of  the  defendant  would  withdraw  all  oppo- 
sition to  the  petition  of  the  defendant  for  a  divorce  pending  at 
the  time  against  her  in  this  court.  It  may  well  be  ioferred 
from  the  fact  of  the  agreement  that  it  was  the  belief  of  both 
parties  that  no  divorce  would  or  could  properly  have  been 
granted  if  full  defense  had  been  made,  and  that  the  arrange- 
ment made  resulted  from  that  view  of  the  case;  and  the  facts 
disclosed  by  the  testimony  of  the  counsel  of  the  libelee  fully 
sustain  this  view.  That  witness  testifies  that  the  cause  of 
divorce  alleged  in  the  petition  was  desertion,  as  he  thciught, 
and  that  ''he  thought  he  could  prove  her  to  be  one  of  the  most 
amiable  women  in  Ghrafton,  and  that  her  husband  abused  her 
without  measure."  It  was  opposition  upon  this  ground  tbai 
was  no  longer  to  be  insisted  upon,  but  was  to  be  withdrawn, 
and  was  withdrawn,  as  the  consideration  of  the  note  in  ques- 
tion, and  it  is  quite  obvious  that  Mrs.  Sayles  must  have  believed 
that  her  ground  of  opposition  would,  if  persisted  in,  and  made 
out  in  proof,  have  been  entirely  sufficient.  She  could  hardly 
have  feiled  to  have  received  such  advice  from  the  learned 
counsel  who  had  been  employed  to  make  her  defense.  Deser- 
tion forms  no  legal  ground  of  divorce,  unless  it  be  without 
sufficient  cause,  and  it  could  scarcely  be  said  that  an  amiable 
woman,  ''abused  without  measure,"  had  no  such  cause  for 
deserting  her  husband.  The  evidence  in  this  case  pretty  frdly 
establishes,  indeed,  we  see  not  how  it  establishes  any  other 
than  a  case  of  collusion  between  the  parties,  to  obtain  a  divorce 
at  the  hands  of  the  court,  when  both  parties  knew,  or  had  good 
reason  to  believe,  that  no  sufficient  legal  cause  existed.  No 
such  agreement,  even  if  executed,  can  form  a  valid  considera- 
tion for  either  a  verbal  or  written  promise.  The  great  and 
principal  object  of  the  agreement  made  between  the  parties 
was  to  bring  about  a  dissolution  of  the  marriage  contract,  and 
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to  put  an  end  to  the  various  duties  and  relations  resulting  from 
It*  Any  contract,  having  any  such  purpose,  object,  and  ten- 
dency, cannot  be,  in  law,  sustained,  but  must  be  regarded  as 
being  against  sound  public  policy,  and  consequently  illegal  and 
void.  The  marriage  relation  is  one  to  be  encouraged  and 
maintained,  when  formed. 

Such  is  the  well-settled  policy  of  the  law,  and  its  dissolution 
or  determination  is  not  to  be  left  to  depend  upon  the  caprice  of 
the  parties.  If  determined,  it  must  be  done  in  accordance  with 
some  positive  enactment  of  law,  and  in  due  course  of  judicial 
proceedings.  The  good  order  and  well-being  of  society,  as  well 
as  the  laws  of  this  state,  require  this.  The  collusive  character 
of  the  proceedings  disclosed  in  this  case,  if  brought  to  the 
knowledge  of  the  court,  would  have  furnished  abundant  and 
conclusive  reasons  for  denying  the  prayer  of  the  petition.  The 
decisions  in  England  and  in  this  country  have  gone  the  length 
of  upholding  contracts  having  for  their  object  the  separation  of 
husband  and  wife  a  mensa  et  ihoroy  and  providing  for  a  sepa- 
rate allowance  for  the  wife,  through  the  intervention  of  a  trus- 
tee, in  cases  where  the  parties  are  already  living  separately,  or 
where  the  agreoment  is  that  the  separation  shall  take  place  im- 
mediately. Such  contracts  for  separation  and  a  separate  main- 
tenance have  been  sanctioned  by  many  early  Bnglish  decisions, 
and  the  same  doctrine  has  been  followed  by  several  American 
cases:  Jee  v.  Thurhwj  2  Bam.  &  Cress.  547;  Rex  v.  Meadj  1 
Burr.  642;  Rodney  v.  Chambers^  2  East,  297;  Carwn  v.  Murray^ 
8  Paige,  483;  Bettle  v.TFtlon,  14  Ohio,  257;  Baker  v.  Barney ^  8 
Johns.  73  [5  Am.  Dec.  326];  Shdthar  v.  Gregory,  2  Wend.  422; 
Nuree  v.  Craig,  2  Bos.  &  Pul.  N.  R.  148;  Todd  v.  Stoakee,  1 
Salk.  116. 

*  In  delivering  the  judgment  of  the  court,  in  the  case  of  Si.  John 
V.  St  John,  11  Ves.  526,  and  Wesimeath  v.  Westmeath,  Jac.  126; 
and  again  in  Wegtmeath  v.  Westmeathy  in  the  house  of  lords,  as 
reported  in  1  Dow  &  C.  544,  Lord  Eldon  freely  expressed  his 
opinion  that  public  {wlicy  forbade  any  agreement  for  a  sepa- 
ration between  husband  and  wife,  except  under  the  sanction  of 
a  court  of  justice.  Mr.  Chancellor  Walworth,  in  Carson  v. 
Murray,  8  Paige,  483,  although  he  felt  himself  bound  by  the 
authority  of  the  early  decisions,  which  recognize  the  validity 
of  such  agreements  for  a  separate  maintenance,  declared  his 
unwillingness  to  extend  the  principle  beyond  the  adjudged 
cases.  Mr.  Chitty  says  that  '^  an  instrument  which  contem- 
plates and  provides  for  the  future  separation  of  husband  and 
wife,  or  is  calculated  to  promote  a  future  separation,  is  not 
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legal:"  Chit  CoiL|  6ih  Am.  ed.,  672.  The  case  of  Wutmeaih 
T.  We9imea(hf  Jao.  126,  before  cited,  folly  recognizes  the  doc- 
trine as  laid  down  by  Mr.  Chitty.  In  Durant  v.  TiUey^  7 
Price,  677,  it  was  determined  that  articles  of  agreement,  which 
hold  oat  a  premium  for  a  separation,  are  not  to  be  sanctioned, 
being  considered  as  directly  contrary  to  the  policy  of  the  law. 
So  a  sealed  bill,  promising  to  pay  a  snm  of  money,  provided 
the  obligee  is  not  lawfully  married  within  six  months  from  the 
date,  was  holden  to  be  illegal  and  void:  SUrlvng  v.  8inmet$of^ 
2  South.  766. 

The  cases  cited  show  with  what  strictness  and  care  the  law 
guards  and  upholds  the  marriage  relations;  and  that  no  con- 
tract,  having  tor  its  object  their  dissolution,  or  calculated  to 
disturb  them,  can  be  sustained.  In  this  state,  at  least,  a  sepa- 
ration a  vinculo  can  only  be  effected  through  a  decree  of  the 
courts  of  law.  No  agreement  of  the  parties  can  have  that  effect. 
Sound  policy  as  well  as  the  established  law  forbids  it,  and  any 
agreement  made  in  fraud  of  the  purposes  of  the  law,  and  against 
its  policy,  is  illegal  and  void.  The  note  under  consideration 
was  clearly  a  contract,  resting  on  no  other  foundation  than  such 
an  agreement.  It  must,  as  has  already  been  suggested,  have 
been  well  imderstood  by  all  who  took  part  in  the  transaction 
out  of  which  the  note  sprung,  that  if  the  £EU$ts  of  the  case  were 
brought  to  the  knowledge  of  the  court,  no  decree  of  divorce 
would  be  granted.  By  the  agreement,  the  evidence  of  the  fiacts 
touching  the  cause  alleged  in  the  libel  was  to  be  suj^xreesed, 
and  was  suppressed,  and  the  divorce  was  by  that  means  ob- 
tained in  a  case  where,  by  law,  and  according  to  law,  it  could 
not  have  been  done.  And  now,  as  the  fruits  of  this  coUusive 
and  fraudulent  imposition  upon  the  law  and  the  court  granting 
the  divorce,  the  plaintiff  asks  the  aid  of  this  court,  in  enforcing 
the  contract  of  the  defendant.  We  are,  however,  aware  of  no 
principle  of  law  or  justice  that  will  warrant  the  court  in  aiding 
a  party,  by  its  judicial  action,  to  gain  possession  of  what  can 
only  be  regarded  as  the  fruits  of  a  palpable  fraud,  practiced 
both  upon  the  law  and  the  court  that  administered  it. 

There  was  no  fact  in  dispute  upon  the  evidence  in  this  case. 
The  case  presents  nothing  but  a  question  of  law  arising  upon 
an  uncontradicted  state  of  facta.  There  was  nothing,  then,  to 
be  submitted  to  the  jury,  and  the  direction  of  a  verdict  for  the 
defendant,  by  the  court  below«  was  well  authorised  by  the  prao- 
lioe  in  this  state. 

Judgment  on  the  verdict. 
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GonTEAon  FjUSLrrATiNa  DnMLxmoN  ov  Marriaob  Void.— In  2  Bishop  on 
ICuTiage  And  Dirovoe,  6ih  ed.,  seo.  239,  the  following  language  is  naed,  oiting 
the  prinoipal  oaae:  ''  It  haa  been  held  that  an  agreement  made  hy  a  defendant 
In  a  divoroe  loit^  to  withdraw  his  or  her  papers,  and  make  no  defense,  is  void, 
as  being  agsanst  pnblio  policy;  therefore  a  promissory  note  exeoated  in  par* 
•nanoe  of  snoh  an  agreement^  and  in  consideration  thereof,  is  a  contract  which 
cannot  be  enloreed  against  the  maker."  This  langnage  is  quoted  with  ap« 
proval  in  Bverkmi  ▼.  PutkeU,  73  Ihd.  412,  where  it  was  also  held  that  an 
agreement  that  a  defendant  in  a  divorce  snit  would  make  no  defense  was  vcid^ 
and  a  note  executed  upon  such  oonsideration  coold  not  be  enforced.  In 
Wmh  Y.  HUl,  88  N.  H.  204^  it  was  said  that  the  principle  upon  which  8a^!m 
T.  8ai/k$  was  dedded  applied  to  a  case  where  an  agreement  was  made  be* 
tween  the  overseer  of  the  poor  of  a  town,  and  a  husband  whose  wife  was  sup- 
ported as  a  town  charge^  to  the  effect  that  the  town  would  refrain  from  mak« 
ing  opposition  to  a  libel  for  a  divorce  filed  by  the  husband  against  the  wife, 
and  such  agreement  was  held  to  be  against  pnUio  policy  and  void.  Where, 
dsxing  marriage,  the  husband  erected  a  bidding  on  land  belonging  to  hia 
wile^  upon  an  agreement  that  he  ahould  receive  the  rents  and  profits  until 
rsimbnrsed  for  his  expenditures,  and  before  he  obtained  any  reoeipts  the  wife 
applied  for  a  divorce^  and  pending  its  application  an  agreement  was  made 
that  tiie  wife  should  pay  a  certam  sum  in  comproonse  of  the  husband's  daim 
one  day  alter  tiie  divorce  should  be  obtained,  the  agreement  to  pay  such  sum 
is  void,  sfaioe  it  was  to  take  eflEiBct  only  on  coBidition  that  a  divorce  should  be 
granted,  and  its  tendency  was  to  interest  the  husband  in  procuring  a  divorce, 
«r  in  longoing  resistance  to  an  effort  by  Us  wife  to  that  end:  Muctenlmrg  v. 
EbUer,  29  Ind.  141.  And  maneiy  advanced  to  the  husband,  at  the  request  off 
tiie  w^  in  consideratian  of  his  making  no  opposition  to  a  bill  for  a  divorce, 
being  lor  an  illegal  and  immoral  consideraticn,  cannot  be  recovered  of 
her  on  her  express  proonse  to  pay:  Vi»er  r,  Berirand,  14  Arii.  283.  An 
agreement  between  a  husband  and  wife^  in  rospect  to  alimony,  made  for  the 
purpose  of  fanilitatmg  a  divorce,  in  proceedings  already  commenced,  or  about 
to  be  instituted  by  one  against  the  other,  is  void,  and  a  note  given  in  pursu- 
ance of  such  an  agreement,  and  upon  no  otiiar  consideration,  is  also  void: 
Adam§  v.  AdamM^  25  Mmn.  77,  79.  In  all  the  preoedixig,  the  principal  case 
was  cited  as  autiicrity.  But  in  DaggM  v.  DagfjeU,  28  Am.  Deo.  442,  it  was 
held  that  an  agreement  between  the  parties  for  alimony,  made  pending  a 
■nit  for  divorce^  will  not  be  sustained  unless  shown  to  be  perfectly  fair 
towards  the  wile. 

AoBmoMT  jtMTWEMi  HuflBaitD  AVD  Wos  lOB  8iFABi9iov,  whether  validt 
Ifervelii  V.  Peop/c^  86  Am*  Dea  668,  and  prior  cases  in  note;  People  v.  IfereeM^ 
8814844. 


Alkuoh  V.  Cheshibb  Bailboad  Company. 

rsi  Nsw  HAxrsHiBs,  asa.] 
AwiSB  09  Damaoxb  bt  OoMMiagioKXRa  lOR  Injubub  Df  OoHsiBfTcmra 

Railboad  b  not  CuicuLAnvB,  but  the  result  is  conclusive^  unless  an 

appeal  be  taken. 
Damaobs  AflSBSssD  BT  CoiofiaaiONXBa  forezcavaticns  in  land  are  presumed 

to  include  damages  for  all  injuries. 
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Pnsov  voT  LiABLX  AB  W&oira-DOXB  WHEK  Act  is  Authorizxd  bt  Lvgis- 
LATiTBi^  the  neoessary  and  natoral  oonaeqaenoe  of  which  ia  datna^  to 
anothor's  property^  and  the  mode  in  which  damage  shall  be  ascertained 
and  oompensated  ia  prea^ribed. 

Cabs.  The  plaintiff  alleged  that  the  defendants,  by  ezcava- 
tionB,  had  diverted  the  water  of  a  permanent  spring  upon  his 
fiftrm  from  its  accustomed  course.  His  evidence  showed  that 
before  the  excavations  were  made  the  water  from  the  spring 
was  abundant  to  supply  his  house,  bam,  and  to  irrigate  his 
land;  but  after  they  were  made  the  water  of  the  spring  dis- 
appeared, and  a  stream  began  to  flow  [in  the  cut,  several  feet 
below  the  sur&ce,  and  a  short  distance  above  the  railroad 
grade.  The  corporation  was  authorized  to  construct  the  road, 
and  damages  had  been  assessed  to  the  plaintiff  for  passing 
through  his  land.  The  plaintiff  had  a  verdict  for  three  hun- 
dred dollars,  which  the  defendants  moved  to  set  aside. 

fVheeler^  for  the  defendants. 
OJuimberlainj  for  the  plaintiff. 

By  Court,  Gilchbist,  C.  J.  The  act  of  November,  1844,  re- 
quires the  oommissioQers  ''to  assess  the  damages  sustained  by 
the  owners  of  land."  Whether  the  commissioners  take  [into 
consideration  all  the  circumstances  proper  to  be  adverted  to 
by  them,  depends  on  their  attention  to  the  subject,  and  their 
capacity  to  come  to  a  correct  conclusion.  But  the  result  they 
reach  is  conclusive  upon  the  party,  unless  there  be  an  appeal 
from  their  decision.  This  is  plainly  the  intent  of  the  statute, 
for  the  institution  of  this  tribunal  would  be  useless,  unless 
their  estimate  should  be  regarded  as  final.  Any  other  view  of 
the  question  would  lead  to  great  practical  difficulties;  for  if  we 
might  go  behind  their  assessment,  it  would  be  impossible  to 
draw  any  line  beyond  which  we  should  not  proceed.  There 
would  be  scarcely  any  injury  a  land-owner  could  sustain  which 
might  not  be  said,  with  more  or  less  plausibility,  to  be  one 
which  the  commissioners  did  not  take  into  consideration. 
They  are  not  bound  to  specify  each  injury  and  the  sum 
awarded  for  it,  and  thus  enable  us  to  ascertain  in  what  man- 
ner  and  upon  what  grounds  their  judgment  has  been  made  up, 
and  when  this  is  not  done,  it  is  obviously  impossible  for  the 
court  to  say  that  for  this  or  that  special  injury  the  land-owner 
has  received  no  compensation.  To  lequire  this  of  them  would 
take  from  them  all  power  of  action  as  an  independent  tribunal 
It  would  not  permit  them  to  exercise  their  own  judgment  with- 
out any  supervision  over  the  merite  of  a  case,  as  the  statute 
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intended,  unless  where  an  appeal  has  been  interposed;  bat 
would  compel  them  to  be  interrogated,  and  in  a  manner  cross- 
examined,  as  to  the  mode  in  which  they  had  discharged  their 
duties.  Having  the  power  to  consider  all  the  injuries  the 
owner  has  sustained,  and  haying  made  an  assessment,  the  pre- 
sumption is  that  they  haye  done  their  duty,  and  haye  consid- 
ered all  matters  worthy  of  their  attention. 

It  is  a  well-settled  principle  in  this  state,  that  when  the 
legislature  has  authorized  an  act,  the  necessary  and  natural 
consequence  of  which  is  damage  to  the  property  of  another, 
and  at  the  same  time  has  prescribed  the  particular  mode  in 
which  the  damage  shall  be  ascertained  and  compensated,  he 
who  does  the  act  cannot  be  liable  as  a  wrong-doer:  Lebanon  y. 
Olcott,  1  N.  H.  839;  Woods  y.  Nashua  Mfg.  Co.,  4  Id.  527.  Both 
these  cases  were  actions  on  the  case  for  erecting  dams,  and 
causing  injury  thereby  to  the  respectiye  plainti£fs,  and  in  each 
of  them  damages  were  awarded  by  a  committee  designated  in 
the  charter  of  incorporation,  and  Ihe  position  aboye  stated  was 
not  denied  by  the  plaintiffs. 

If  we  were  to  consider  the  remedy  by  the  award  of  the  com- 
missioners as  merely  cumulatiye,  we  diould  defeat  the  mani- 
fest object  of  the  legislature,  which  was  not  to  giye  an  additional 
remedy  to  the  party  injured,  but  to  substitute  one  proceeding 
for  another,  in  the  first  instance;  and  this  mode  of  indemnity 
was  supposed  to  be  more  conyenient  than  the  other  and  usual 
remedy  at  common  law.  In  other  states,  the  decisions  haye 
been  similar  to  those  in  this  scate:  Stevens  y.  Middlesex  Canal^ 
12  Mass.  466).  In  the  case  of  Steele  y.  Western  Inland  Co.,  2 
Johns.  283,  the  legislature  authorized  the  defendants  to  dig  a 
canal  through  the  property  of  indiyiduals,  and  provided  for  the 
appointment  of  appraisers  to  assess  the  damages.  The  plain- 
tiff brought  an  action  on  the  case  against  the  defendants  to 
recover  damages,  among  other  things,  for  the  injury  occasioned 
by  stopping  up  his  cross-ditches  and  drains.  But  it  was  said 
by  Mr.  Justice  Thompson,  that  this  must  necessarily  have  been 
taken  into  consideration  in  the  appraisement  of  the  damages 
and  compensation  to  be  made  the  plaintiff  in  the  first  instance. 
"  The  law  required  the  appraisers  to  ascertain  the  value  of  the 
land,  and  the  damages  sustained  by  the  owner  in  consequence 
of  the  appropriation  of  it  to  the  use  of  the  company.  The 
injury  on  this  score  was  inseparable  firom  the  very  act  of  mak- 
ing tiie  canal,  and  not  occasioned  by  any  neglect  of  a  duty 
enjoined  by  law." 
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There  is  nothing  in  the  present  case  to  show  that  the  dam- 
age complained  of  was  not  the  necessary  consequence  of  a 
lawful  act.  That  the  commissioners  could  not  probably  have 
anticipated,  as  a  matter  of  fact,  the  cutting  off  the  stream  of 
water  in  the  place  excavated  for  the  railroad,  and  the  conse- 
quent injury  to  the  plaintiff,  may  be  an  argument  against  the 
expediency,  but  not  against  obligation  of  the  law  in  question. 
As  it  does  not  appear  that  the  cuttings  and  excavations  were 
not  made  in  a  proper  and  reasonable  manner,  we  think  the 
action  cannot  be  maintained  upon  these  facts. 

Verdict  set  aside. 


Abbubmest  07  Dahaoxb  bt  OoKMiBBioinEBS  lOB  Takdio  pBIVAn  Fbop- 
SBTT  lOB  PuBUO  XJfSM  IB  CSoNflmTUTZOHAL,  and  trial  by  juy  ia  mmeoesaacys 
LMng$U>n  v.  Ma^for  etc  qf  New  York,  22  Am.  Deo.  022^  and  note;  BedBmim 
w. Saratoga 4b 8.  B.B.,  Id.  efJ9;  Scudderr.  TrmUmete.  Co.,  23  Id.  766;  WtO' 
yard  ▼.  BamUion,  SO  Id.  195;  Bloodgood  ▼.  Mohawk  ds  H.  B.  R,,  81  Id.  813, 
and  note;  HicboxY.  City  qf  Cleveland,  82  Id.  730;  Baehur.  Lebamm,ViJd, 
4M,  and  note. 

Enn>  OF  GoMPXNSATiOH  Rbquibbd  to  bb  Hadb:  Bloodgood  ▼•  Mohawk  S 
ff.  B.  B,,  31  Am.  Deo.  813,  and  note^ 

Rbbulung  Bbnbtits  to  Owsbb  ov  Pbopbbtt  Taxxb  vqb  Pubuo  Ubb 
MAT  BB  OoNsiDBBBD:  LMngiton  V.  Magor  etc  qfNem  York,  22  Am.  Deo.  622; 
WUtemaiCo  ExectOrix  v.  WUmmgkm  S  S.  B.  B.,  83  Id.  411;  Jacob  y.  CUg  ^ 
LoaMMe,  Id.  633;  Symondg  ▼.  Cmebmatip  45  Id.  629,  and  note,  onniidering 
this  and  the  contrary  doctrine. 

Ikjubxd  Pabtt  is  CovrzsKD  TO  ms  Statutobt  Bbmbdt  bob  Damaobb^ 
where  a  statate  anthorizes  the  doing  of  certain  acta,  and  provides  a  remedy 
for  the  recovery  of  damages  occasioned  thereby:  Hiekox  t.  Citg  qf  Cleveiland, 
32  Am.  Dec  730,  and  note;  Calking  v.  Baldwin,  21  Id.  168^  and  note;  and 
the  foUowing  cases,  in  all  of  which  the  principal  case  is  cited:  Troy  v,  Chealdre 
B.  B.,  23  N.  H.  99;  Henniher  v.  Contooeook  Vailey  B.  B.,  29  Id.  162;  UndeWs 
Adm*r  ▼.  ffannibal  ete.  B,  B.,  36  Ma  646;  Daniela  v.  (Mxigo  etc  B.  B,,  36 
Iowa»  135;  Butman  v.  Vermont  CenL  J2.  J2.,  27  Vt.  604.  In  Bmery  v.  Brad- 
ford,  29  CaL  87,  it  was  held  that  the  remedy  of  an  owner  of  a  lot  in  San 
Francisco^  assessed  for  work  on  a  street  in  front  of  the  same,  if  dissatisfied 
with  the  decision  of  the  superintendent  of  streets  that  the  contractor  has  ful- 
fiUed  his  contract^  is  an  appeal  from  such  decision  to  the  board  of  supervisors; 
and  by  neglect  to  appeal,  he  acquiesces  in  the  approval  of  the  work  by  the 
•aperintendenty  and  the  determination  is  condnsive.  In  CaJQamg  v.  Baldwin, 
iupra,  a  distinction  is  made  between  acts  anthoriied  by  private  and  publio 
statutes,  it  being  held  that  i^  by  the  former,  compensation  may  be  obtained 
through  the  remedy  given  by  it,  or  by  action  according  to  the  common  law. 
A  party  will  be  remitted  to  his  common-law  remedy  for  recovery  of  damages 
occasioned  by  a  public  use,  authorised  by  the  legislature,  where  the  legisla- 
ture fails  to  provide  a  remedy  for  the  injury:  Booker  v.  New  Baven  ds  N,  Co., 
36  Am.  Deo.  477;  note  to  Bickox  v.dtyqf  Cleveland,  32  Id.  734.  Report  of 
commissioners,  whether  osn  be  attacked  for  error  or  franc  of  oommiiwionom 
Kote  to  In  the  Matter  qf  Anthony  Street,  Id.  6ia 
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D^juam  AmmmKD  vr  CkHdmuowms  Pebomkd  io  IiraLinni  thoM  for 
■U  injuiai^  th«  proper  labjeot  of  mvnxd:  Johimm  ▼.  if<tetfe  He.  B,B,,Z6 
K.  H.  571;  ACM  ▼.  BoBton  He,  R.  B.,  51  Id.  507;  and  mo  alao  SktUm  ▼.  I>e$ 
Moimea  tie.  JL  i2.,  29Iowa»  165;  Howe  v.  Addimm,  34  N.  H.  313.  In  PtmUac 
V.  Carter,  82  Midi.  173^  it  waa  liold  that  all  poeaiUo  damagoa  aa  a  aabooqiunl 
ohaoge  of  grado^  for  taldng  priyate  property  for  a  pablio  street,  are  oo?ered 
hy  the  award,  ezoept  aaoh  aa  may  reenlt  from  an  improper  or  negligent  oon* 
atmotion  of  the  work,  or  from  an  ezoeee  of  antliority  in  ita  oonatraotian.  In 
aU  the  f or^goiDg  the  principal  case  waa  cited. 

Pabtt,  WHicrmB  Liabub  ab  Wbono-dobb  whxbi  Aoib  abm  Adtboe- 
Bsc— Snrreyora  of  highways,  and  others  who  act  under  them,  aro  not  liaUe 
for  acts  properly  done  within  the  scope  of  their  anthority,  bat  they  may  be 
liable  for  wanton  or  malicioos  acts:  Bowe  ▼.  Addhon^  84  N.  H.  813;  WaUrm 
▼.  Berry,  51  Id.  141;  and  to  the  extent  of  the  powers  and  rj|^ts  acquired  by 
a  railroad  nnder  the  laws,  and  within  their  proper  aoope,  neither  the  railroad, 
nor  the  oontractors,  nor  the  workmen  under  them,  can  be  regarded  aa  trea- 
pasaers  or  wrong-doers:  ClaiVe  Adm*x  t.  Hcmmbaiete,  B.  B,,id  Mo.  22^  all 
siting  the  principal  caae. 

'fan  PBDWUFAL  CAn  will  b»  woavD  ««>EBPairrKi>  in  1  Abl  BaiL  Ctaa.2O0i» 


Gibson  v.  Poor. 

[21  Niw  HAJCrsHtBi,  4«L] 

UvimavTED  CtaaamtcamntQ  Ldib  ib  Compxtkbit  Eviimmuh  toaetHaallae 
in  dispute. 

Blax  or  Subtvt  wiTBOirr  Datb  may  be  admitted  in  evidenoe. 

AHCDorr  DoouKBNT  MAT  BB  BxAD  IN  EviDXNOB  whon  absence  from  its  proper 
place  is  satisfactorily  accounted  for  and  suspiciona  against  its  genuineness 
removed* 

Qjummmaas  ov  Aiicixkt  Town  Plan  without  Dati  may  be  shown  by 
evidence  that  a  town  derk  of  moro  than  thirty  years  before^  from  whom 
it  waa  obtained,  had  then  kept  it  among  the  records,  and  that  its  drafts- 
man had  previously  been  appointed  to  survey  the  town. 

Tbbspasb  for  breaking  and  entering  the  plaintiflb'  dose  and 
carrying  away  a  quantity  of  wood  and  timber.  The  locus  in 
quo  was  claimed  by  both  parties,  the  defendant  contending 
that  it  was  a  part  of  lot  No.  6,  in  the  twelfth  range  of  lots  in 
Goffstown,  and  the  plaintiffs  claiming  that  it  was  a  part  of  lot 
Na  6,  in  the  same  range.  There  was  no  dispute  between  the 
parties  in  regard  to  the  position  of  the  line  dividing  lots  5  and 
6,  in  the  thirteenth  range,  adjoining  the  twelfth  range  on  the 
east;  and  it  appeared  that  if  this  line  in  the  thirteenth  range 
was  continued  westward  through  the  twelfth  range,  the  line 
between  lots  6  and  6  of  the  latter  range  would  fall  as  the  de« 
fendant  claimed.  The  defendant  introduced  several  witnesses 
irho  had  examined  the  line  in  the  thirteenth  range  and  fc^nd 
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it  to  be  well  establiahed;  and  after  ranning  on  the  oontinaa- 
tion  of  this  line  for  some  distance  in  the  twelfth  range,  eeveral 
trees  marked  as  line  trees,  with  apparently  old  marks,  were 
found.  This,  and  other  evidence  tending  to  show  where  the 
true  line  was,  was  excepted  to  as  incompetent  by  the  plaintiffs, 
but  was  admitted.  A  plan  of  the  town,  obtained  from  the 
town  clerk's  office,  where  it  had  been  for  a  number  of  yean 
among  the  town  records,  was  offered  by  the  defendant;  but  it 
appearing  to  be  only  a  copy,  it  was  withdrawn.  The  records 
of  the  proprietors  of  Goffstown,  showing  that  one  Patten  and 
another  person  had  many  years  before  been  appinted  to  survey 
the  town  into  lots,  were  next  offered  by  the  defendant,  who 
then  also  offered  an  ancient  and  much  worn  plan,  purporting 
to  1)0  made  by  Patten,  but  bearing  no  date.  The  plan  had 
been  obtained  fix>m  Gilchrist,  a  surveyor,  still  living,  but  aged 
and  feeble,  and  was  the  one  from  which  the  copy  above  offered 
had  been  taken.  Gilchrist  had  been  town  clerk  of  Goffstown 
more  than  thirty  years  before,  and  had  then  kept  the  plan 
among  the  town  records,  where  it  was  firequently  examined 
by  the  inhabitants  of  the  town,  but  it  did  not  appear  how  it 
bad  become  separated  fix>m  the  records.  To  the  competency 
of  this  evidence  and  the  admission  of  the  plan  the  plaintiffs 
excepted,  but  the  exception  was  overruled.  A  verdict  having 
been  returned  for  the  defendant,  the  plaintifis  moved  to  set  the 
same  aside,  and  for  a  new  trial,  for  error  in  the  rulings  of  the 
court 

D.  Clarke  for  the  plaintiffs. 

W,  C.  Clarhey  for  the  defendant. 

By  Court,  Basthan,  J.  It  is  believed  to  be  a  wellHsettled 
principle  that  lines,  monuments,  and  boundaries  which  are 
established  and  undisputed,  although  not  immediately  con- 
nected with  the  land  in  controversy,  are  nevertheless  proper 
and  competent  evidence  to  be  considered  by  a  jury,  whenever 
they  tend  to  elucidate  the  subject  in  dispute.  The  manner  in 
which  the  lands  of  this  country  were  originally  surveyed  and 
occupied,  has  rendered  such  kind  of  evidence  oftentimes  the 
most  satisfjEtctory  in  ascertaining  the  true  line  between  adjoin- 
ing lots,  or  the  line  adopted  and  recognized  as  true  by  the  origi- 
nal settlers.  Mr.  Greenleaf,  in  his  work  on  evidence,  remarks 
that  by  far  the  greatest  portion  of  our  territory  was  originally 
surveyed  in  large  masses,  or  tracts,  owned  either  by  the  state, 
or  by  the  United  States,  or  by  one  or  a  company  of  proprie- 
tors; under  whose  authority  these  tracts  were  again  surveyed 


218  Gibson  v.  Poor.  [N.  H. 

and  divided  into  lots  suitable  for  single  fiums,  bj  lines  cross- 
ing the  whole  tract  and  serving  as  the  common  boundary  of 
very  many  faxm  lots  Ijdng  on  each  side  of  it.  So  that  it  is 
hardly  possible  to  prove  the  original  boundaries  of  one  £Etrm 
without  affecting  the  common  boundary  of  many:  1  Greenl. 
Ev.,  sec.  145,  note.  The  remarks  apply  in  their  full  force  to 
the  original  survey  of  lands  in  this  state.  Proprietors  of  tracts 
and  townships  held  their  meetings,  appointed  their  surveyors, 
run  out  their  lands,  made  plans  and  maps  of  the  same,  drew 
their  rights,  and  made  conveyances  when  deemed  necessary. 
These  records  and  plans  are  the  source  of  most  of  the  titles 
to  real  estate  within  our  limits;  and  when  properly  verified, 
are  always  received  in  evidence  in  all  matters  to  which  they 
refer.  Such  is  the  constant  practice  of  the  courts  in  this  state^ 
and  such  is  also  the  general  practice  of  most  other  jurisdic- 
tions. Records  of  original  proprietors,  their  plans  and  maps, 
the  location  of  lands  by  the  ancient  settlers,  and  all  evidence, 
whether  documentary  or  parol,  which  bears  upon  the  point  at 
issue  and  is  not  inadmissible  upon  general  principles,  is  re- 
ceived in  cases  of  disputed  boundary.  In  Smith  v.  Prewitj  2 
A.  E.  Marsh.  158,  it  is  said  that  boundary  may  be  proved  by 
every  kind  of  evidence  which  is  admissible  to  establish  any 
other  fact;  and  where  the  boundary  is  ancient,  even  reputa- 
tion is  admissible.  To  the  same  effect  are  Doe  ex  dem,  Taylor 
V.  Soej  4  Hawks,  116;  Smith  v.  Nowells^  2  Litt.  159;  Ralston 
V.  Miller,  3  Rand.  44  [15  Am.  Dec.  704].  In  some  respects, 
courts  have  gone  further  in  breaking  over  established  princi- 
ples of  evidence  upon  this  subject  than  upon  almost  any 
other.  Hence,  hearsay,  not  amounting  to  tradition  or  general 
reputation,  but  from  a  single  individual,  is  received  upon  this 
subject.  Some  courts  confine  this  description  of  evidence 
to  boundaries  of  parishes  and  such  tracts  as  are  of  general 
and  public  interest,  while  others  admit  it  in  all  controversies, 
whether  pertaining  to  public  or  private  rights.  The  English 
rule  confines  it  to  matters  of  public  and  general  interest,  and 
the  same  rule  is  adopted  in  some  of  the  United  States;  while 
in  other  states,  the  evidence  is  fully  admitted  without  regard 
to  the  nature  or  character  of  the  tract  in  dispute,  or  the  par- 
ties interested  therein.  Among  the  numerous  authorities  bear- 
ing upon  this  matter  may  be  enumerated  Boardman  v.  Seed,  6 
Pet.  341;  Buchanan  y,  Moore,  10  Serg.  &  R.  281;  Jackson  ex 
dem.  McDonald  y.McCaU,  10  Johns.  877  [6  Am.  Dec.  343]; 
Speer  v.  Coate,  3  McCord,  227;  Wooster  v.  Butier,  13  Conn. 
WW;   Weems  v.  Dieney^  4  Har.  &  M.  158.    In  this  state  the 
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rule  is,  that  statements  of  deceased  individuals,  who  from 
their  situation  had  the  means  of  knowledge  and  no  interest  to 
misrepresent,  are  admissible:  Shepherd  v.  Thompeofiy  4  N.  H. 
213.  The  practice  under  this  decision  has  been,  not  to  limit 
the  evidence  to  subjects  of  general  interest,  but  to  extend  it  to 
all  niattf  TS  of  boundary,  whether  pertaining  to  public  tracts 
or  private  rights. 

In  addition  to  these  general  principles,  and  others  that  might 
be  commented  upon,  which  run  through  all  the  authorities, 
there  are  some  decisions  which  bear  more  directly  upon  the  pre- 
cise questions  raised  in  this  case.  In  Den  ex  dem.  Tate  v.  SofUh- 
ardy  1  Hawks,  46,  it  was  held  that  the  lines  of  the  surrounding 
tracts,  if  made  for  those  tracts  alone,  might  be  received  as 
competent  to  show  the  line  of  the  particular  tract  in  dispute. 
Roekweli  v.  AdamSj  6  Wend.  467,  was  an  action  of  trover  brought 
for  the  conversion  of  certain  saw-logs;  and  the  question  be- 
tween  the  parties  was  as  to  the  line  between  their  lots;  the 
plaintiff  owning  on  the  south,  and  the  defendant  on  the  north; 
the  land  of  both  being  a  part  of  a  patent  or  tract  of  two  thou- 
)  sand  acres.    It  appeared  that  the  land  east  and  west  of  that 

in  dispute  was  owned  by  the  defendant  and  other  individuals, 
and  the  plaintiff  was  permitted  to  introduce  evidence  to  show 
that  they  occupied  up  to  a  line  corresponding  to  the  one 
claimed  by  him.  He  was  also  permitted  to  prove  that  the  set- 
tlers on  a  patent  adjoining  this  one  of  two  thousand  acres,  had 
taken  possession  and  occupied  up  to  the  line  which  he  claimed. 
The  evidence  in  both  particulars  was  excepted  to,  but  the  case 
being  carried  to  the  supreme  court,  it  was  all  held  admissible. 
With  regard  to  the  evidence  as  to  the  possessions  of  the  settlers 
in  the  adjacent  patent,  the  court  remarked  that  it  was  properly 
received,  and  that  if  an  erroneous  location  had  been  made, 
which  would  be  disturbed  by  extending  the  defendant's  line, 
considerations  of  public  policy  forbade  that  such  errors  should 
be  thus  corrected,  where  the  consequence  would  be  a  corre- 
sponding change  in  the  possessions  of  the  whole  neighborhood. 
Taking  the  doctrine  of  this  last  case  to  be  law,  there  can  be  no 
doubt  of  the  admissibility  of  the  evidence  as  to  the  line  between 
lots  5  and  6  in  the  thirteenth  range,  nor  that  it  had  a  direct 
tendency  to  fix  the  line  as  claimed  by  the  defendant.  The. 
decision  goes  further,  as  does  also  Den  ex  dem.  Tate  v.  South- 
ardy  suprdy  than  it  is  necessary  to  go,  in  holding  the  evidence 
referred  to  in  this  case  to  be  admissible. 

The  evidence  in  regard  to  the  plan  found  in  the  ()oe8ession  of 
Gilchrist  was  also  competent  to  be  considered.    Had  this  plan 
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been  produced  from  among  the  records  of  the  town  clerk,  hav- 
ing been  received  by  him  frt)m  his  predecessor  in  office,  there 
would  probably  have  been  no  question  made  respecting  it;  for 
notwithstanding  it  is  without  date,  yet  being  ancient  and  made 
by  Patten,  and  the  records  showing  that  Patten  with  another 
was  appdnted  to  survey  the  town  into  lots,  the  whole  current 
of  authorities  sustains  its  admissibility:  Chapman  v.  Con^Ian, 
13  East,  10;  1  Phill.  Ev.  418,  481;  Earl  v.  LewU,  4  Esp.  1; 
Bancliffe  v.  Parkyns,  6  Dow,  202;  Hewlett  v.  Cocky  7  Wend.  874; 
Jaekean  v.  Luquerey  5  Cow.  225;  Jackson  v.  Larowayj  8  Johns. 
Cap.  288;  1  Oreenl.  Ev.,  sec.  142.  The  want  of  date  cannot 
be  regarded  as  very  material.  A  plan  or  survey  is  not  a  paper 
requiring  any  formal  date,  and  in  very  many  instances  it  is 
not  dated.  It  is  unlike  many  instruments,  where  the  date 
forms  an  essential  part  of  the  paper.  A  date  to  a  plan  may, 
in  some  instances,  when  taken  in  connection  with  other  facts, 
add  weight  to  its  character  as  evidence,  but  as  a  general  thing 
it  cannot  be  essential.  Even  the  date  to  a  deed  is  regarded  as 
formal.  It  does  not  always  show  the  true  time  of  delivery, 
and  can  be  contradicted:  Lee  v.  Maseachuaetta  Fire  Ins.  Co., 
6  Mass.  208;  Maynard  v.  Maynard^  10  Id.  456  [6  Am.  Dec.  146]; 
Jackson  ex  dem,  Hardenberg  v.  Schoonmakery  2  Johns.  230.  If 
there  is  no  date  to  a  will,  the  true  time  of  its  execution  may 
be  shown,  or  it  may  be  shown  that  there  is  a  mistake  in  the 
date:  Deakins  v.  HoUiSy  7  Gill  &  J.  811. 

The  reason  why  it  is  required  that  an  ancient  document 
shall  be  produced  from  the  proper  depository  is,  that  thereby 
credit  is  given  to  its  genuineness.  Were  it  not  for  its  antiquity, 
and  the  presumption  that  consequently  arises  that  evidence  of 
its  execution  cannot  be  obtained,  it  would  have  to  be  proved. 
It  is  not  that  any  one  particular  place  of  deposit  can  have 
more  virtue  in  it  than  another,  or  make  that  true  which  is 
false;  but  the  fact  of  its  coming  from  the  natural  and  proper 
place  tends  to  remove  presumptions  of  fraud,  and  strengthens 
the  belief  of  its  genuineness.  It  may  be  false,  and  so  shown, 
notwithstanding  the  presumptions  in  its  favor.  If  found  where 
it  would  not  properly  and  naturally  be,  its  absence  from  the 
proper  place  must  be  satisfactorily  accounted  for;  but  that 
being  done,  and  all  suspicions  against  its  genuineness  removed, 
we  can  discover  no  reason  why  it  may  not  be  read  in  evidence. 
The  real  question  which  is  to  affect  its  consideration  with  the 
jury  is,  whether  the  instrument  offered  is  genuine,  and  contains 
a  true  statement  of  what  it  purports  to. 


Dec.  1850.]  Gibson  v.  Poob.  221 

• 

In  Bishop  of  Meaih  v.  Marquda  of  Winchester,  8  Bing.  N.  C. 
183,  Tindal,  C.  J.,  speaking  of  ancient  documents,  holds  this 
language:  ^'  It  is  not  necessary  that  they  should  be  found  in 
the  best  and  most  proper  place  of  deposit.  If  documents  con- 
tinued in  such  custody,  there  never  would  be  any  question  as 
to  their  authenticity;  but  it  is  when  documents  are  found  in 
other  than  their  proper  place  of  deposit  that  the  investigation 
commences,  whether  it  was  reasonable  and  natural  under  the 
circumstances  in  the  particular  case  to  expect  that  they  should 
have  been  in  the  place  where  they  are  actually  found;  for  it  is 
obvious  that  while  there  can  be  only  one  place  of  deposit 
strictiy  and  absolutely  proper,  there  may  be  many  and  various 
that  are  reasonable  and  probable,  though  differing  in  degree; 
some  being  more  so,  some  less;  and  in  those  cases,  the  proposi- 
tion to  be  determined  is,  whether  the  actual  custody  is  so  rea- 
sonably and  probably  accounted  for  that  it  impresses  the  mind 
with  the  conviction  tiiat  the  instrument  found  in  such  custody 
must  be  genuine."  Some  authorities  hold  that  the  antiquity 
of  the  document  is  alone  sufficient  to  entiUe  it  to  be  read,  and 
that  the  other  circumstances  only  go  to  its  effect  in  evidence: 
2  Poth.  Ob.  App.  16,  sec.  6,  p.  149;  see  also  Jackson  v.  Laro* 
way,  8  Johns.  Gas.  288;  Doe  v.  Bwdetiy  4  Ad.  &  BL  1. 

Gilchrist,  in  whose  possession  this  plan  was  found,  had  been 
town  clerk  of  Groffstown  more  than  thirty  years  ago;  and  when 
such  clerk,  the  plan  was  kept  among  the  records  of  the  town, 
and  was  firequently  examined  by  its  inhabitants.  This  &ot» 
taken  in  connection  with  the  records  of  the  proprietors,  tends 
strongly  to  show  its  genuineness.  At  that  time  it  would  proba- 
bly have  been  received  in  evidence,  without  exception.  The 
copy  first  produced  on  the  trial,  having  been  among  the  records, 
of  the  town  for  a  number  of  years,  may  very  likely  have  been 
made  by  Gilchrist  himself,  as  a  substitute  for  this  ancient  one, 
which  had  become  much  worn  by  use;  and  Gilchrist,  on  leav- 
ing the  clerk's  office,  may  have  taken  the  ancient  one,  as  value- 
less, and  left  the  copy  as  the  one  usually  examined;  or  he  may 
have  borrowed  the  ancient  one,  for  some  purposes  of  surveying. 

But  however  it  may  have  become  separated  from  the  records, 
there  are  facts  enough  connected  with  it,  from  which  to  find  its 
genuineness  as  the  original  plan,  and  that  being  established, 
no  further  question  arises  upon  it.  Even  if  this  ancient  plan 
had  not  been  found,  we  are  not  prepared  to  say  that  the  copy 
presented  could  not  have  been  used.  Ancient  plans  must  at 
some  time  become  worn  out  by  age  and  use;  and  the  necessity 
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of  the  case  seems  to  require  that  their  place  be  supplied  by 
copies.  After  these  copies  have  been  kept  among  the  records, 
and  used  by  the  inhabitants  a  sufficient  number  of  years  to 
raise  the  ordinary  presumption  of  genuineness,  can  they  not  be 
used  as  substitutes  for  the  originals,  without  resorting  to  proof 
of  being  true  transcripts,  if  the  originals  cannot  be  found,  or 
have  become  defaced  and  unintelligible  by  use?  If  the  origi- 
nals should  be  lost,  there  would  be  no  doubt  of  the  competency 
of  the  copies  as  secondary  evidence,  and  the  reason  would  seem 
to  be  quite  as  cogent  for  the  admission  of  copies  after  the  origi- 
nals had  become  defSctced  by  age  and  use. 

The  object  of  courts  and  juries,  in  all  their  investigations,  is 
to  elicit  the  truth,  and  in  so  doing  to  have  recourse  to  the  most 
satisfactory  sources  of  evidence  within  their  power.  Holding 
this  plan  to  be  a  true  index  to  the  boundaries  and  the  location 
of  the  lots  in  this  town,  we  think  that,  taken  in  connection 
with  the  marked  trees  between  lots  5  and  6  in  both  ranges, 
there  cannot  be  any  doubt  of  the  correctness  of  the  verdict  in 
this  case,  nor  any  doubt  that  the  evidence  showing  the  marked 
trees  was  admissible.  The  lines  in  the  plan  run  through  the 
whole  tract,  whether  they  be  traced  between  the  ranges,  or  be- 
tween the  corresponding  numbers  in  the  several  ranges.  They 
were  evidently  all  established  at  the  same  time;  and  the 
marked  trees  between  lots  5  and  6  in  the  thirteenth  range, 
about  which  the  parties  do  not  differ,  corresponding  with  those 
found  in  the  twelfth  range,  we  regard  the  evidence  received  as 
not  only  competent  but  highly  satis£EUstory ,  and  tending  strongly 
to  fix  the  true  line  between  the  parties. 

Bntertaining  these  views,  it  is  the  opinion  of  the  court  that 
there  should  be  judgment  on  the  verdict. 


Lnn  ifA»g«n  pmr  ov  DmnAaoi  mnil  be  f oDoirBd  in  the  nine  dneefekHi 
lor  the  whole  dirtmee,  nnleee  there  is  aome  mailed  oonur  to  divert  iti 
Tkondmr^  ▼.  OhmtlM,  16  Abl  Dea  12S. 

AvonHT  Plit,  whbv  iHAirnnwiBLB  n  Bvmnraix  Budd  v.  Bnni^  4S 
Am.  Deo.  821. 

AscDEHT  Dno^  WHBV  ATnnwffHT.i  DT  Brmnron  witmiiut  FIkoof  or  Bza> 
oonoK:  Note  to  JaehKn  ▼.  BlamBkamt  8  Abl  Dea  480;  BdmrU  ▼.  AtanCon, 
SId.  463;  Jadaomr.  Davit,  15 Id.  461;  Ormev.  iTarMaO;  83 Id.  631. 

Tn  raoraiPAL  oasm  n  otrxD  in  WhUdmm  ▼.  Bidfcrd,  29  K.  H.  480^  m 
giving  the  rooianM  of  the  rale  that  the  gennineneM  of  a  plan,  when  foond  in 
the  proper  ooatodyt  was  raffioiently  proved  to  entitle  it  to  go  to  the  jury  aa 
evidenoe  of  aaoh  facta  aa  it  waa  oompetent  to  prove.  It  waa  alao  refened  to 
in  AdamB  v.  Bttmycm,  24  Id.  416^  aa  being  a  oaee  where  the  qneatioa  of  the 
admiaaibility  el  aaoiant  mapa  and  reoorda  to  ahofw  bmindariea  wm  aomewfaal 
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Brown  v.  Manter. 

[31  NlW  HAMFBBIUe,  tOk] 

**'FBMMnMB''  nr  Dud  Mbaitb  Au.  that  Psbokdbb  HABnnnm. 
Habesvum^b  Owwum  n  hot  to  G&aot  BBTAn»  bat  to  Umit  its  oertainty. 
KoTHZVO  OAH  BB  LmnsD  IN  Habxvsiitm  whioh  hM  not  been  given  in  tlit 


ImTBmmrr  Void  as  OogmrANOi  when  contiining  »  deeoription  in  the 
premiMe  and  an  kabmidmn^  bat  no  words  of  grants  so  fw  m  xegaids  lbs 
operibtiTe  power  of  the  premises  and  habetukmu 

OoTSNAirr  ov  War&aivtt  mat  Qpsbaxs  as  Bsioffil  bt  Wat  ot  Bebut- 
TBB,  where  an  instroment^  void  aa  s  oonveyanoe  for  want  of  words  of 
grants  oontains  sadh  oovenaat^  with  the  names  of  oovenantor  and  oove- 
nantee^  and  s  deaer^tion  of  the  land. 

Tbsbpabb  quare  clautum  f regit  The  defendant  claimed  un- 
der what  purported  to  be  a  convejance  of  the  locus  in  qw)  from 
Mrs.  Nichols  to  Silas  Sweet  and  Lemuel  Call,  as  follows:  ^^  I, 
Hannah  Nichols,  etc.,  in  consideration  of  the  sum  of  one  hun- 
dred dollars  paid  to  me  by  Silas  Sweet,  etc.,  their  heirs  and 
assigns  forever,  all  the  right,  title  I  have  to  a  certain  piece  of 
land  [describing  it].  To  have  and  to  hold  the  premises  to 
them,  the  said  Silas  and  Lemuel,  their  heirs  and  assigns  for- 
ever, hereby  engaging  to  warrant  the  same  to  them  and  their 
heirs  and  assigns  against  all  persons  claiming  by,  from,  or 
under  me,  my  heirs  and  assigns.''  This  instrument  was  ex- 
cluded, the  court  holding  that  it  conveyed  no  interest,  since 
there  were  no  words  of  grant  It  appears  that  Mrs.  Nichols 
was  a  parfy  to  this  action.  A  verdict  was  taken  fiir  the  plain- 
tiff, upon  which  judgment  was  to  be  rendered,  or  it  was  to  be 
Bet  aside  and  a  new  trial  granted. 

POUbwryj  tar  the  plaintiff. 
PMer^  for  the  defisudant 

By  Court,  Oilchbist,  C.  J.  The  numerous  dedsioiui  to  be 
found  in  the  books,  both  in  the  early  and  modem  days  of  the 
common  law,  relating  to  the  construction  of  deeds,  and  to  the 
effect  to  be  g^ven  to  the  various  parts  of  which  they  are  usually 
composed,  have  established  certain  rules  about  which  there  is 
no  controversy.  The  courts  are  anxious  so  to  construe  a  deed 
as  to  give  effect  to  the  intent  of  the  parties,  if  it  do  not  contra- 
vene any  fundamental  rules  of  the  law;  and  the  construction 
is  to  be  made  upon  the  entire  deed:  Webster  v.  Atkinaoftj  4  N. 
H.  21;  Clanrietard  v.  Sidney,  Hob.  277.  And  "by  the  word 
*  intent,'  is  not  meant  the  intent  of  the  parties  to  pass  the  land 
\ff  this  or  that  particular  kind  of  deed,  or  by  any  particular 
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mode  or  form  of  conveyance,  but  the  intent  that  the  land  stXHu 
pass  at  all  events  one  waj  or  the  other:"  Lord  Chief  Justice 
Willes,  in  iZ6e  V.  Tranmer,  2  Wils.  78;  Shove  v.  Pineke^  6  T.  B. 
129;  SoUy  v.  FarbeSf  2  Brod.  A  B.  88;  Evofu  v.  Vaughan^  4 
Bam.  A  Cress.  261. 

The  technical  meaning  of  ''the  piemises"  in  a  deed  is  all 
that  precedes  the  habendum:  Shop.  Touch.  76;  Ca  lit.  6,  7; 
Sumner  v.  WUliame,  8  Mass.  174  [5  Am.  Deo.  88].  This  is  a 
simple  and  concise,  but  a  perfectly  accurate,  definition.  The 
office  of  {he  habendum  is  not  to  grant  the  estate,  but  only  to 
limit  its  certainty:  Ca  lit.  6  a;  BueUer'e  Ccwe,  2  Co.  65;  Earl 
of  Shreweburjfe  Oaee^  9  Id.  47  b;  Com.  Dig.,  Fait,  B,  9.  But 
the  habendum  cannot  enlarge  the  premises:  Id.,  B,  10.  Noth- 
ing can  be  limited  in  the  habendum  of  a  deed  which  has  not 
been  given  in  the  premises,  because  the  premises  being  that 
part  of  a  deed  in  which  the  thing  is  granted,  it  follows  that 
the  habeniur^^  which  is  only  used  for  the  purpose  of  limiting 
the  certainty  of  the  estate,  cannot  increase  the  gift,  for  in  that 
case  the  grantee  would  in  foci  take  a  thing  which  was  never 
given  to  him:  4  Cm.  Dig.,  tit  82,  c.  20,  sec.  78.  Butifathing 
is  comprehended  in  the  premises,  and  has  another  nam^  in  the 
habendum^  the  habendum  is  good:  Id.,  sec.  74.  And  it  is  held 
in  Manning  v.  Smithy  6  Conn.  289,  that  the  habendum  nevec 
extends  the  subject-matter  of  the  grant. 

A  distinction  is  made,  as  to  the  effect  of  the  habendum^  be- 
tween deeds  in  which  the  premises  expressly  mention  an 
estate  or  interest,  and  those  in  which  the  premises  merely  de- 
scribe the  tenements,  but  do  not  mention  any  estate  or  interest. 
This  distinction  is  thus  stated  by  Abbott,  C.  J.,  in  OoodtUle  v. 
OibbSf  5  Bam.  A  Cress.  709.  If  no  estate  be  mentioned  in  the 
premises,  the  grantee  will  take  nothing  under  that  part  of  the 
deed,  except  by  implication  and  presumption  of  law;  but  if 
an  habendum  follow,  the  intention  of  the  parties  as  to  the  estate 
to  be  conveyed  will  be  found  in  the  habendum^  and,  conse- 
quently, no  implication  or  presumption  of  law  can  be  made; 
and  if  the  intention  so  expressed  be  contrary  to  the  rules  ojf 
law,  the  intention  cannot  take  effect,  and  the  deed  will  be  void. 
On  the  other  hand,  if  an  estate  and  interest  be  mentioned  in 
the  premises,  the  intention  of  the  parties  is  shown,  and  the 
deed  may  be  effectual  without  any  habendum^  and  if  an  habenr 
dum  follow  which  is  repugnant  to  the  premises,  or  contrary  to 
the  rules  of  law,  and  incapable  of  a  constmction  consistent 
with  either,  the  habendum  shall  be  rejected,  and  the  deed  stand 
good  upon  the  premises. 
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Now,  in  the  present  case,  a  tract  of  land  is  described  in  the 
premises,  but  it  is  not  granted.  So  far  as  the  premises  are  con- 
cerned, it  remains  in  the  person  who  executed  the  deed.  The 
habendum  can  have  no  effect  upon  an  estate  which  is  not  granted 
at  all.  It  cannot  of  itself  convey  an  estate,  for  that  would  be 
contrary  to  the  rules  of  law,  and  to  make  the  instrument  eSed" 
ual  as  a  conveyance  of  land,  the  fuibendum  must  be  regarded 
as  a  grant  of  the  land.  Tins  we  cannot  do  without  striking 
out  a  new  path,  independent  of  the  authorities,  and  that,  of 
course,  we  have  no  right  to  do.  The  instrument,  then,  must 
be  regarded  as  containing  merely  a  description  of  land,  and  is 
void  as  a  conveyance  so  far  as  regards  the  operative  power  of 
the  premises  and  the  tidbendum. 

There  is,  however,  a  case,  that  of  Bridge  v.  WeUmgUmj  1  Mass. 
219,  in  which  an  instrument  similar  to  that  now  under  consid* 
eration  was  held  sufficient  to  pass  a  fee.  It  was  in  these  words: 
''  Know  all  men,  etc.,  that  I,  J.  B.,  in  consideration  of^  etc.,  to 
me  paid  by,  etc.^  a  certain  tract  of  land  in  L."  (describing  it). 
Habendum  to  John  Bridge,  in  fee.  The  instrument  then  con- 
tained a  covenant  of  warranty  of  the  granted  premises.  The 
court  held  that  taking  the  whole  deed  together  it  was  not  pos* 
sible  to  doubt  as  to  the  intention  to  pass  the  estate  in  fee,  and 
that  they  found  no  rule  of  law  to  prevent  their  carrying  that 
intention  into  effect  The  learned  editor  of  the  Massachusetts 
reports  says,  however,  of  this  case:  '^  But  quod  voluit  non  dixit; 
the  deed  was  clearly  void.''  With  this  opinion  of  the  editor  we 
agree  entirely,  so  far  as  regards  the  premises  and  the  Jiabenr 
cfum,  for  reasons  which  we  have  stated  above.  We  think  the 
rule  of  law,  that  where  no  estate  is  conveyed  by  the  premises 
it  cannot  pass  by  the  tidbendumy  stands  in  the  way  of  the 
decision,  upon  the  ground  on  which  it  is  placed  by  the  court 
Nor  do  we  think  the  authorities  cited  at  the  bar  sustain  the 
decision.  The  court  say:  "  The  authorities  cited  justify  us  in 
sajring  that  the  deed  is  sufficient  to  convey  the  estate  in  fee." 
The  authorities  are  Spyve  v.  Topham^  3  Bast^  115;  Lord  Say 
and  SeaTs  Case^  10  Mod.  40;  Eeles  v.  Lambertj  Al.  41.  Of  these 
we  have  been  able  to  see  only  Spyve  v.  Topfvam.  In  that  case 
the  words  in  the  premises  were  '^  to  J.  Topham "  and  ''  his 
heirs  and  assigns,"  and  those  in  the  habendum  "to  G.  Bass,'* 
"  bis  heirs  and  assigns."  The  deed  was  a  release,  and  the  lease 
for  a  year  was  to  G.  Bass.  In  the  release  Bass  was  described 
as  a  trustee  for  Topham.  The  words  "  J.  Topham,"  in  the 
premises,  were  obviously  a  clerical  error.    If  effect  had  been 
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given  to  them,  nothing  woold  have  passed  to  anj  one  by  fhe 
release,  and  the  whole  object  of  the  parties  would  have  been 
defeated.  The  court  held  that  the  words  "  unto  the  said  J. 
Topham "  might  be  rejected  as  surplusage.  Now,  it  is  verj 
obvious  that  there  is  a  wide  difference  between  rejecting  as 
surplusage  a  part  of  a  deed  which  makes  the  rest  unintelligible 
and  inserting  something  which  the  party  has  not  placed  there. 
In  the  one  case,  the  whole  deed  is  construed  by  its  own  lan- 
guage, which  is  consistent  with  the  rule.  In  tiie  other  case, 
something  is  added  upon  the  presumption  of  a  mistake,  which 
is  contrary  to  the  known  rule  of  law,  which  does  not  permit  a 
deed  to  be  thus  rectified.  Such  a  remedy  must  be  sought  in 
chancery. 

In  the  case  of  Bustard  v.  CouUerj  Cro.  Eliz.  903,  it  was  held 
that  a  bargain  and  saleP  by  indenture,  without  expressing  to 
whom,  although  it  were  habendum  to  W.  Oregory,  who  was  a 
party  to  the  deed,  was  not  good,  '^because  there  ought  to  be 
grantor  and  grantee  in  the  premises  of  the  deed."  Shep. 
Touch.  75,  contra;  and  the  learned  editor  of  the  last  edition  of 
the  Touchstone  seems  to  consider  the  point  as  settled  by  Spyve 
V.  Topham  in  favor  of  the  validity  of  the  grant.  But  Lord 
Denman,  in  Doe  v.  Steele^  4  Ad.  &  El.,  N.  8.,  663,  says  of  Spyve 
v.  Topham:  "The  case  was  determined  upon  the  peculiar  cu> 
cumstances  of  it,  and  is  no  rule  for  any  case  not  precisely  like 
it."  Sheppard  goes  on  to  say:  "And  yet  if  the  thing  granted 
be  only  in  the  habendum  and  not  in  the  premises  of  the  deed, 
the  deed  will  not  pass  it,"  on  which  the  editor  remarks:  "  Prob- 
ably this  proposition  is  too  general."  But  Sheppard  proceeds: 
"And  therefore  if  a  man  grant  Blackacre  in  the  premises  of  a 
deed,  habendum  Blackacre  and  Whiteacre;  Whiteacre  will  not 
pass  by  this  deed,"  upon  which  the  editor  makes  no  comment, 
and  which  we  understand  to  be  consistent  with  the  rules  regu- 
lating the  construction  of  the  premises  and  habendum.  We 
theref(»re  respectfully  dissent  from  the  decision  of  Bridge  v. 
WellingUmj  1  Mass.  219,  and  do  not  think  that  the  instrument 
in  this  case  conveys  any  interest  in  the  land  by  virtue  of  the 
habendum  or  of  the  premises. 

But  the  instrument  contains  the  names  of  the  covenantor 
and  of  the  covenantees.  It  declares  the  receipt  of  a  pecuniary 
consideration.  It  contains  the  description  of  a  tract  of  land, 
and  the  covenator  for  herself  and  her  heirs  covenants  to  war- 
rant the  land  to  the  covenantees  and  their  heirs  against  aU 
persons  claiming  under  her  and  her  heirs.  Now,  this  covenant 
operates  as  an  estoppel  by  way  of  rebutter  to  prevent  circuity 
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of  action.  If  the  covenantees  should  bring  a  writ  of  entry 
against  the  covenantor  to  recover  possession  of  the  land,  she 
would  be  estopped  from  setting  up  her  title  to  it,  because  if 
she  were  to  do  so  the  covenantees  would  be  entitled  to  an 
action  on  the  warranty  to  recover  the  value  of  the  land.  The 
principle  of  estoppel,  therefore,  in  its  application  to  this  case, 
would  prevent  multiplicity  of  suits  and  administer  justioe. 
Circuity  of  action  is  where  a  recovery  in  the  first  suit  alone 
gives  rise  to  the  second:  Hayne$  v.  Stevens^  11  N.  H.  88. 

In  the  case  of  KinibaU  v.  BUtisdelly  6  N.  H.  533  [22  Am.  Deo. 
476],  Brown,  owning  land,  conveyed  it  to  Burley,  who  gave 
Blown  a  bond  to  reconvey  the  land,  upon  the  payment  of  two 
hundred  dollars.  Brown  afterwards  conveyed  the  land  to  the 
demandant,  with  a  warranty  against  all  claims  under  himself. 
Subsequent  to  this,  the  demandant  having  the  bond  given  by 
Burley,  paid  to  Burley  the  sum  due,  and  took  a  deed  from 
Burley  of  the  land  in  the  name  of  Brown.  The  tenant's  title 
was  by  an  execution  which  he  had  extended  upon  .the  land  as 
the  property  of  Brown.  Brown  had  no  title  when  he  conveyed 
to  the  demandant,  but  it  was  held  that  the  title  which  subse- 
quently accrued  in  his  name  inured  to  the  benefit  of  the  de- 
mandant by  force  of  the  warranty,  which  bound  the  tenant  who 
claimed  under  Brown  as  a  privy  in  the  estate.  But  the  pres- 
ent case  is  more  simple.  Mrs.  Nichols  being  a  party,  and  her 
covenant  binding  parties  and  privies,  it  is  not  necessary  that 
she  should  acquire  any  subsequent  tille,  which  should  inure  to 
the  benefit  of  the  covenantees,  for  she  would  be  rebutted  by  her 
own  covenant:  Bate$  v.  Norcross^  17  Pick.  14  [28  Am.  Deo. 
271];  Terrett  v.  Taylor j  9  Cranch,  43.  The  land  does  not  pass 
by  force  of  the  warranty  or  of  the  estoppel,  although  a  rebutter 
is  called  a  kind  of  estoppel:  Co.  Lit.  852  b.  But  this  merely 
relates  to  the  similar  operation  of  a  warranty  and  an  estoppel, 
in  repelling  the  party  to  whom  they  attach  from  recovering  in 
opposition  to  them  the  estate  warranted.  In  Bates  v.  NoreroWj 
suprxij  the  demandant,  who  had  married  the  heiress  of  a  grantor 
to  whom  assets  real  had  descended  fix>m  her  ancestor,  was  re- 
butted, by  a  warranty  in  the  grant,  from  recovering  by  title 
paramount  the  land  granted.  The  warranty  took  effect  where, 
from  the  absence  of  all  privity,  an  estoppel  would  not  have 
been  binding. 

It  would  be  easy  to  multiply  authorities  on  this  subject,  but 
it  is  unnecessary  to  say  more  than  that  the  covenant  operates 
as  an  estoppel  by  way  of  rebutter  to  prevent  circuity  of  action. 
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The  in8train6nt|  fherefbie,  should  bare  been  admitted  in  evi- 
dence. 
Verdict  set  aside. 


Pbsiiibib  ov  Dud  Lraumi  BfaawHure  that  PansiD v  HABDrmm,  Mid 
it  it  in  th0  premiMs  that  the  thing  it  raally  gnntedt  Bmdd  ▼•  BrookB^  4S  Am, 
Dm.  881. 

LnaTATioir  or  HABnnxjif  OoHiuomro  with  Estaxs  Gimr  nr  Panma 
of  deed  mnct  be  rejeoted»  and  the  estate  given  in  the  pramiBes  mutt  prerails 
Budd  H  Brooke,  43  Am.  Deo.  821.  The  habendum  of  a  deed  it  void  if  repug- 
nant to  the  estate  granted  in  the  premiaet;  bat  an  estate  oonreyed  in  the 
premises  is  not  dirested  by  the  fact  that  another  and  diffnent  grantee  is 
named  in  the  AofteiMitmi.*  HqfimY.  /n0fN»  84  Id.  890. 

Tn  7BIN0IPAL  GAsa  IB  omD  in  Thomprnm  ▼.  Bwnke^  48  K.  H.  540^  to  the 
point  that  a  oovanant  cannot  enlsige  a  grants  and  osnnot  operate  as  a  oon- 
▼<^yaaoe  of  any  more  land  than  was  oontahied  in  the  demise^  yet  it  might 
operate^  in  order  to  avoid  oiroaity  of  action,  by  way  of  estoppel,  and  in  thai 
way  the  oovenantor  might  be  estopped  to  daim  additional  lander  ptivil^gs^ 
thoo^  not  contained  in  the  demise^  if  it  was  deariy  oorersd  by  lbs  oovenaat. 


Whitney  v.  Swbtt. 

rn  NBW  HAXMBIU,  IIIL] 

No  Braxi  nr  LasD  oah  n  Cokybtsd  wrrmwr  Waixnia^  exospt  aa  ssMs 
at  win. 

Froov  ov  Tdtanot  sr  Yiablt  BvnaTTt  loa  Em  shows  bat  a  lease  al 
will 

Tdtant  HAvnro  Nonci  io  Quit  Rnooiffiii  Tbiv Aaaaa  nr  Ha  Bbmaihs  oa 
the  premises. 

Lnaoa  mat  PaAcaruLLT  Rkmctb  TauPASsDio  TkaionrVi  CkwM  to  a  con- 
venient distanoe,  doing  them  no  nnneoessary  damage. 

Abubb  of  Auteoritt  nr  Bimovzvo  Tbsspabsib's  goods  renders  one  a  tres- 
passer himself  a6  Inifia 

Whbthxr  Goods  wxbb  Bbmovbd  nr  IvFBOPaa  BLuffiraa  is  a  qnestion  for 
the  jury. 

Whsthxr  WoaDS  wxas  Sfoxkn  bt  Onb  aa  Aorarr  on  or  bis  Owk  BiHALf 
is  a  question  of  fact  for  the  jnry. 

Tbbspabs  for  expelling  plaintiff  from  his  hoose,  and  throw- 
ing his  fomiture  out  of  doors.  Plea,  general  issue,  with  allega- 
tion of  ownership  of  house  by  defendant,  denying  plaintiff's 
actual  possession,  and  alleging  a  careful  removal  of  the  furni- 
ture. Defendant  owned  the  premises,  but  had  leased  them  to 
plaintiff.  There  was  no  written  lease,  and  plaintiff  relied  on 
certain  quarterly  receipts  for  rent  to  establish  a  lease  of  the 
premises  for  a  year.  One  receipt  was:  ''Exeter,  19  March, 
1847.  Received  of  Aaron  Whitney,  one  quarter's  rent  ol 
house  occupied  by  him  to  this  date,  at  seventy-five  dollars  per 
annum.     (Signed)  S.  B.  Swett."    Rent  was  due  Septembev 
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19ih,  was  demanded,  not  paid,  and  on  October  11th  plaintifF 
was  notified  to  quit  on  the  twentieth.  Head,  one  of  plaintiflfs 
witneseee,  testified  that  defendant  desired  security  for  rent 
from  plaintifl",  or  he  would  not  let  him  occupy  the  house. 
Witness  said  he  (witness)  would  engage  that  the  plaintiff 
should  give  security,  whereupon  defendant  said,  ^Teiy  well.'' 
It  does  not  appear  tliat  any  security  was  in  &ct  given.  The 
court  left  it  tor  the  jury  to  find  whether  Head  became  security 
tor  the  rent,  or  acted  only  as  plaintiff's  agent.  The  jury 
letumed  a  verdict  for  the  plaintiff.    Defendant  appealed* 

WdU  and  ChruUe^  for  the  plaintiff. 
ManUm  and  Emery^  for  the  defendant. 

By  Court,  Bell,  J.  No  estate  or  interest  in  lands  can  be 
created  or  conveyed  without  writing,  but  an  estate  at  will:  N. 
H.  B.  S.,  c.  180,  sec.  12.  It  is  therefore  immaterial  how  the 
existence  of  a  tenancy  is  shown,  whether  by  parol  evidence, 
or  by  written  instruments,  as  receipts  for  rent,  or  the  like;  the 
right  of  the  tenant,  whatever  might  seem  to  be  the  actual  con- 
tract of  the  partiefi,  is  nothing  but  a  tenancy  at  will  unless  it 
can  be  shown  that  some  other  or  higher  interest  or  estate,  as  a 
tenancy  fiir  life  or  years,  was  created  or  conveyed  by  writing. 
The  ruling  of  the  court  was  therefore  correct,  that,  in  the 
absence  of  any  writing  to  create  or  convey  another  estate,  the 
plaintiff's  interest  in  the  property  in  question  was  only  that  of 
a  tenant  at  will. 

The  revised  statutes,  chapter  209,  section  1,  provide  that 
"  any  lessor  or  owner  of  any  lands  or  tenements  may  at  any 
time  determine  any  lease  at  will,  by  giving  to  the  tenant  a 
notice  in  writing  to  quit  the  same  at  a  day  therein  named;" 
and  by  section  2,  if  any  tenant  or  occupant  neglects  or  refuses 
to  pay  the  rent  due  and  in  arrear  upon  demand,  seven  days' 
notice  shall  be  sufficient. 

It  appears,  by  the  case,  that  the  rent  was  payable  quarterly; 
that  a  quarter's  rent  was  due  September  19, 1847,  and  was  not 
paid;  that  it  was  demanded  on  the  eleventh  of  October,  and 
on  that  day  a  notice  was  given  to  the  plaintiff  to  quit  the  prem- 
ises on  the  twentieth  of  October.  This  was  a  sufficient  notice, 
and  the  tenancy  was  by  thatnotice  terminated  on  the  twentieth. 
After  that  day,  the  plaintiff  was  a  trespasser;  and  his  goods 
were  damage-feasant,  and  the  owner  had  a  clear  and  perfect 
right  to  go  into  the  house  with  suitable  assistants;  and  there, 
peaceably  and  quietly,  without  breach  of  the  peace,  remove 
the  goods  to  a  near  and  convenient  distance,  and  there  leave 
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them  for  the  use  of  the  owner,  doing  them  no  unnecessary 
damage. 

The  power  thus  given  by  the  law  is  one  liable  to  great  abuse, 
and  therefore  must  be  strictly  pursued.  A  man  may  become 
a  trespasser  ab  initio^  not  only  by  using  an  authority  which 
the  law  gives  him  for  improper  purposes,  or  by  pushing  the 
exercise  of  it  beyond  due  limits,  but  by  exercising  it  in  an 
illegal  and  improper  manner  to  the  prejudice  of  another:  Bar- 
reU  V.  WhUe,  8  N.  H.  210  [14  Am.  Deo.  862];  State  v.  Moore, 
12  Id.  42. 

There  was  evidence  tending  to  show  that  the  property  in  this 
case  was  removed  in  an  improper  manner;  as,  that  the  carpets 
were  torn  up  without  removing  the  nails,  and  that  the  goods 
were  deposited  in  a  place  not  suitable;  as,  beds  upon  the 
ground,  etc.  If  this  evidence  was  credited  by  the  jury,  the 
defendant  was  a  trespasser  without  any  legal  justification,  and 
the  rule  of  damages  given  to  the  jury  was  the  only  one  which 
ought  to  govern  them. 

The  question  arising  upon  the  testimony  of  the  witness 
Head  was  properly  referred  to  the  jury.  By  the  notice  of  the 
eleventh  of  October,  the  plaintiff's  tenancy  would  terminate 
upon  the  twentieth,  but  it  was  competent  for  the  defendant  to 
waive  the  notice,  which  would  leave  the  parties  in  the  same 
position  as  if  no  notice  had  been  given. 

Such  waiver  may  be  unqualified,  or  it  may  be  conditional. 
If  the  defendant  accepted  Head's  personal  agreement  to  be 
surety  for  the  rent,  or  to  furnish  security,  that  was  an  unquali- 
fied waiver.  If  Head  was  merely  an  agent  of  the  plaintiff, 
doing  his  business,  and  speaking  in  his  behalf  alone,  then  the 
waiver,  if  any,  was  conditional;  to  take  effect  if  the  security 
was  furnished  in  a  reasonable  time,  and  not  otherwise.  As 
there  was  no  security  in  fSctct  furnished,  the  agreement  to  waive 
the  notice,  if  it  was  of  this  conditional  character,  fell  to  the 
ground. 

In  the  way  in  which  Head  gave  his  evidence  it  was  open  to 
doubt  which  of  these  was  the  actual  view  of  the  parties.  This 
doubt  does  not  arise  upon  the  meaning,  the  force,  and  con* 
struction  of  the  language,  for  that  it  would  be  the  duty  of  the 
court  to  interpret  But  it  depends  upon  the  question  whether 
the  words  are  to  be  deemed  the  words  of  Head  in  his  own  be- 
half,  or  the  words  of  the  plaintiff  alone,  spoken  for  him  by 
his  agent.  This  question  of  fSctct  depends  not  so  much  on  the 
meaning  of  what  was  said,  as  on  a  just  consideration  of  all  the 
facts  and  circumstances  in  evidence  bearing  on  the  question  of 
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Head's  agency,  and  the  intention  and  understanding  of  the 
parties  as  to  what  took  place  between  them. 

The  case,  so  far  as  appears,  having  been  properly  and  fiiirly 
tried,  and  the  rolings  and  instmotions  of  the  court  being  cor- 
rect and  proper,  there  is  no  foundation  for  the  motion  to  set 
the  verdict 

Judgment  for  the  plaintiff. 


FoYB  V.  Lbighton. 

CUNSW  HAMPSBOa,  7L1 

Iviuuua  OF  fliPAiUTB  LfTEBBis  ov  Pabtdbs  uf  BusDmB.^E7idsiioe  cl 

tiM  mamMr  of  dofaig  bniiiiMWo  u  competent  u  tending  to  show  tlukt  the 

inteNsti  ol  tiie  parties  in  the  bnsineas  were  aeparate  and  that  no  partner- 

ahxp  existed. 
Iviuuua  TO  BB  BmuCTiMQ  MUST  Apply  DntBOiLT  to  the  matter  in  ooatro- 

▼eny,  should  disproye  the  partionlar  foots  attempted  to  he  shown  hj  tiie 

other  side^  and  must  not  introdnoe  new  matter. 
EvnuEStm  tm  Opposite  Usaqs  ob  Cusxoii  is  not  admissihle  to  rebut  a  par^ 

ticolar  foot  attempted  to  be  proved  by  the  opposite  party. 
BvnxBiraB  that  nf  Soolab  Bbiok-tabds  the  bnsineBS  is  Jointly  earned  on 

is  not  competent  to  prove  that  it  is  so  in  any  particular  one. 
Fbofbb  OmcB  OP  Etidbngb  op  Cuhtom  ob  Usaob  is  to  assiBt  in  ascertaining 

the  intent  of  the  parties. 

Assumpsit  for  labor  and  services.  Plea,  general  issae.  Before 
the  suit  was  commenced,  bat  after  the  services  had  been  ren- 
dered, one  of  the  defendants  who  had  denied  the  joint  liability 
had  bought  out  the  other  defendant,  and  had  agreed  to  pay 
plaintiff.  The  court  told  the  jury  that  the  subsequent  pur- 
chase and  sale  between  defendants  could  not  affect  the  joint 
liability,  but  they  might  bear  the  circumstance  of  the  purchase 
in  mind  in  determining  the  £Etct  of  joint  liability.  Verdict  fiir 
plaintiff^  and  defendant  appealed. 

Scvle  and  Hale,  for  the  defendants. 
Chriatie,  for  the  plaintiff. 

By  Court,  Basthan,  J.  The  defendants  offered  evidence 
showing  the  manner  in  which  the  business  was  conducted  in 
the  brick-yard  where  the  plaintiff  labored,  as  tending  to  show 
that  thebr  interests  in  the  business  were  separate  and  that  they 
were  not  in  partnership. 

This  was  competent.  The  manner  of  doing  business  in  a 
brick-yard,  and  preparing  the  brick  for  use  and  market,  admits 
of  a  division  of  labor  and  of  separate  interests.  One  party  may 
get  out  the  day,  another  may  prepare  the  bricks  ready  for  the 


232  FoYE  V.  Leiohton.  [N.  H. 

kiln,  and  a  third  may  euperintend  the  burning;  and  there  may 
Btill  be  other  divisions.  Each  may  have  his  separate  work  and 
his  separate  interest  in  the  business*  And  it  was  competent 
and  proper  for  the  defendants  to  go  into  the  matter  in  evi* 
dence,  for  the  purpose  of  showing  how  the  facts  were,  and  that 
no  partnership  existed  between  them. 

In  the  same  manner  might  merchants,  doing  business  in  the 
same  store,  show  that,  the  goods  upon  one  side  of  the  store 
belonged  to  one  party,  and  those  upon  the  other  side  to  another; 
that  ibfir  books  were  kept  separately,  their  clerks  hired  by  dif- 
ferent individuals,  and  that  their  interests  were  distinct.  Me- 
chanics, also,  might  carry  on  different  branches  of  the  same 
business  under  the  same  roof,  and  yet  have  separate  and  dis- 
tinct interests  in  the  productions  of  their  labor. 

After  the  introduction  of  the  defendants'  testimony  upon 
this  point,  the  plaintiff  was  permitted  to  introduce  evidence, 
subject  to  the  defendants'  exceptions,  tending  to  show  that  the 
same  method  of  conducting  the  business  was  adopted  in  other 
yards  of  similar  extent,  where  the  business  was  carried  on  by 
one  person  only,  or  jointly  by  two  or  more  persons.  It  is  said, 
in  the  argument,  that  this  was  introduced  as  rebutting  testi- 
mony; and  such,  we  presume,  was  the  understanding  at  the 
trial.  But  we  think  its  admission  was  erroneous,  and  that  it 
could  not  be  admitted  upon  that  principle.  The  defendants, 
by  showing  the  manner  in  which  they  carried  on  their  business 
in  that  particular  yard  where  the  labor  was  performed,  under- 
took to  establish  that  they  were  not  in  partnership.  They 
relied  upon  specific  facts  as  showing  how  the  truth  was*  The 
evidence,  then,  to  be  rebutting,  should  be  confined  to  the  trans- 
actions under  consideration.  It  should  disprove  the  particular 
£EU3ts  attempted  to  be  shown  upon  the  other  side,  and  should 
not  consist  of  new  matter.  The  plaintiff  might,  perhaps,  show 
such  a  custom  or  usage  prevailing  in  this  kind  of  business  as 
would  override  the  facts,  and  be  an  answer  to  the  position 
assumed  by  the  defendants.  But  such  testimony  would  be  in 
the  nature  of  new  evidence.  It  could  not  be  regarded  as  rebut- 
ting, for  it  would  be  raising  a  new  issue  not  before  under  con- 
sideration. The  defendants  did  not  set  up  any  usage.  They 
relied  upon  no  general  custom  as  showing  their  true  situation 
in  business,  but  upon  particular  facts  and  specific  transactions. 
The  introduction  of  the  evidence  by  the  plaintiff  showing  a 
usage  is  striking  out  a  new  path,  and  assumes,  for  the  first 
time  in  the  case,  that  persons  doing  business  in  that  manner 
In  brick 'yards  are  in  partnership.    Whether  there  be  such  a 
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usage  is  an  issue  of  the  plaintiff's  raising,  and  has  to  be  set- 
tled by  the  jury  before  it  can  have  any  weight  in  disproving 
the  facts  and  position  of  the  defendants  that  they  are  not  in 
partnership.  We  cannot,  therefore,  regard  the  evidence  as 
rebutting,  and  on  that  ground  admissible,  but  as  res  inter  alios^ 
and  incompetent. 

Nor  do  we  think  it  admissible  to  show  a  custom  or  usage. 
A  usage  explains  and  ascertains  the  intent  of  the  parties.  It 
cannot  be  in  opposition  to  any  principle  of  general  policy,  nor 
inconsistent  with  the  terms  of  the  agreement  between  the  par- 
ties; for  it  incorporates  itself  into  the  terms  of  the  agreement 
and  becomes  a  part  of  it:  Hazard  v.  New  E.  Ins.  Co,y  1  Smnn. 
223.  It  must  be  known  and  established:  1  Greenl.  Bv.,  sec 
292,  and  cases  cited.  It  must  appear  to  be  so  well  settied,  so 
uniformly  acted  upon,  and  of  so  long  a  continuance,  as  to  raise 
a  fair  presumption  that  it  was  known  to  both  contracting  par- 
ties, and  that  they  contracted  in  reference  to  it,  and  in  con- 
formity with  it:  Ruehforth  v.  Hadfieldj  7  East,  225;  PavU  v. 
LewUj  4  Watts,  402;  Snowden  v.  Warder^  8  Bawle,  101;  Stoe" 
ver  V.  Whitman^  6  Binn.  416;  Smith  v.  Wright^  1  Cai.  44  [2 
Am.  Dec.  162];  Frith  v.  Barler^  2  Johns.  885;  Wood  v.  Hickok, 
2  Wend.  501;  The  Beeeide^  2  Sumn.  569;  ColUngs  v.  Hope,  8 
Wash.  C.  C.  160;  Christian  v.  Bowman^  1  Hill  (8.  C),  270; 
Loring  v.  Oumey,  5  Pick.  16;  Maeomber  v.  Parker,  18  Id.  182; 
Eager  v.  Atlas  Ins.  Co.,  14  Id.  148  [25  Am.  Dec.  868];  LeaviU 
V.  Simesj  8  N.  H.  14. 

The  evidence  offered,  in  order  to  be  competent  to  establish 
a  usage,  must  have  a  tendency  to  show  that,  in  brick-yards, 
similar  in  extent  to  the  one  where  this  labor  was  performed, 
those  carrying  on  the  business  (if  more  than  one  does  it)  are 
uniformly  in  partnership.  It  must  have  a  tendency  to  show 
that  such  is  the  known  and  established  usage;  and  tiiat  when 
individuals  undertake  to  carry  on  the  business  of  brick-mak- 
ing, in  yards  of  this  description,  they  must  be  presumed  to 
understand  the  usage,  and  that  they  will  be  considered  by  the 
public  and  those  doing  business  with  them  to  be  in  partnership. 

The  evidence  introduced  was  that  in  other  yards  of  a  simi- 
lar extent  with  this,  the  same  method  of  conducting  the 
business  was  adopted,  whether  the  business  was  carried  on  by 
one  person  only,  or  jointiy  by  two  or  more  persons.  And  this 
we  cannot  regard  as  having  any  tendency  to  establish  a  cus- 
tom or  usage,  by  which  individuals  in  this  kind  of  business 
are  to  be  adjudged  in  partnership.  It  shows  the  manner  in 
which  the  business  is  done;  that  it  is  carried  on  in  the  same 
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way  whether  more  or  less  are  engaged  in  it;  but  it  can  have 
no  tendency  to  fix  the  existing  contracts  between  the  parties 
transacting  the  business,  any  farther  than  it  shall  apply  to 
the  yard  in  regard  to  which  the  evidence  is  given.  This  posi* 
tion  is  not  seriously  controverted  by  the  plaintiff's  counsel,  as 
we  understand  his  argument. 

The  view  which  the  court  have  taken  of  the  admissibility 
of  this  evidence  renders  it  unnecessary  to  examine  the  other 
exceptions  raised  in  the  case.  This  evidence  having  been  erro- 
neously admitted,  the  verdict  must  be  set  aside,  and  a  new 
trial  granted. 

Teb  FBDraPAL  ojum  m  gbbd  to  tlM  point  that  in  tho  abicnoo  ol  a  ipeeiil 
■greanMut  tiio  portiM  an  doemod  to  hnvo  oontmotod  wilh  retomoo  to  Hm 
wtiMkhffiil  •wrfg^^g  «—j—  In  JUmm  t.  BaOnatL  46  H.  H.  fSL 


PflNDBBaAST  V.   MbSBBVB. 
Csa  Naw  HAXFtmna,  lOSi] 

CcofTRAor  TO  BB  PiEioBMiD  WHIN  Avoihib's  Wos  Sioai  A  Dbd^  and  if 
■ha  doea  not  tign  it  tha  oontract  to  ba  nnU  and  rotdf  oaonot  ba  cnlotoad 
if  tha  wif  a  dim  withoat  signing  sooh  daad. 

OooxT  OAV  Makb  No  Bzposxiion  AQAnrsr  Brrnan  Tsbms  ot  WBirmr 
OosmAOT. 

Assumpsit.  Plaintiff  introduced  in  evidence  the  following 
agreement:  ^^$100.  For  value  received,  I  promise  to  pay 
Nicholas  D.  Pendergast,  or  order,  one  hundred  dollars  when 
Hannah  Pendergast,  wife  of  the  said  Nicholas  D.  Pendergast, 
shall  sign  a  certain  deed  given  by  said  Pendergast  to  me,  dated 
September  5,  A.  D.  1848,  and  if  tibe  said  Hannah  does  not  sign 
said  deed,  said  note  is  null  and  void.  Lee,  September  5, 1848.'^ 
Hannah  Pendergast  never  signed  the  deed.  The  opinion  states 
the  other  £EU$ts. 


Wdls  and  Riehardiof^  for  the  plaintii 
ChmfM,  for  the  defendant. 

By  Court,  Pbblsy,  J.  According  to  the  first  bargain  which 
the  parties  made,  the  plaintiff's  wife  was  to  release  her  right 
of  dower  by  joining  in  the  deed  with  her  husband.  The  plain- 
tiff was  unable  to  perform  his  part  of  the  bargain,  because  his 
wife  refused  to  execute  the  deed.  Thereupon  the  first  bargain 
was  abandoned  and  a  new  one  made,  according  to  which  the 
land  was  conveyed.  The  original  verbal  agreement  for  the 
sale  of  the  land  may  therefore  be  laid  out  of  the  case. 
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The  new  agreement,  on  which  the  land  was  sold,  was  reduced 
Into  writing  at  the  request  of  the  parties;  it  was  deliberately 
examined  and  considered  by  them;  was  signed  and  delivered 
by  the  defendant  and  received  by  the  plaintiff  at  the  same 
time  with  the  execution  of  the  deed.  The  whole  price  of  the 
land  was  paid  according  to  the  bargain,  except  such  sum  as 
might  be  due  by  the  terms  of  the  defendant's  written  contract. 
It  is  very  plain,  on  extremely  familiar  principles,  that  the 
plaintiff,  if  he  recover  at  all,  must  recover  on  the  written  con- 
tract. Nothing  remains  due  for  the  land,  unless  the  plaintiff 
is  entitled  to  the  one  hundred  dollars  according  to  that  con* 
tract. 

The  signing  of  the  deed  by  the  plaintiff's  wife  is  made  a 
condition  precedent  to  his  right  of  recovery  on  the  written 
contract.  The  writing  provides,  in  terms,  that,  unless  she  sign 
the  deed,  the  note  shall  be  void.  The  plaintiff  undertook  for 
the  act  of  his  wife.  If  he  meant  to  claim  on  the  contract,  it 
was  his  business  to  see  that  she  signed  the  deed.  The  wife 
had  no  power,  in  law,  to  act  for  or  by  herself;  and  the  defend- 
ant could  be  under  no  obligation  to  apply  to  her  on  the  sub- 
ject As  to  the  defendant,  the  case  stands  as  if  the  plaintiff 
had  stipulated  for  his  own  act:  Com.  Dig.,  tit.  Condition,  L, 
4;  Mill  Dam  Fowndry  v.  Hovey,  21  Pick.  417. 

It  might  be  conjectured  and  surmised,  from  the  general  na- 
ture of  the  transaction,  that  this  sum  of  one  hundred  dollars 
was  retained  out  of  the  price  of  the  land  on  account  of  the 
wife's  claim  of  dower;  and  that  when  her  claim  was  extin- 
guished, whether  by  her  release  or  by  her  death,  it  would  be 
reasonable  that  the  defendant  should  pay  the  money.  But 
this  is  not  the  contract  which  the  parties  have  seen  fit  to  make. 
There  is  no  suggestion  of  fraud  or  mistake.  The  written  in- 
strument, under  which  the  plaintiff  claims,  is  express  and 
emphatic,  that  the  money  is  not  to  be  paid  unless  the  plain- 
tiff's wife  sign  the  deed.  Here  is  no  ambiguity  of  language^ 
and  no  exposition  can  be  made  against  the  express  words  of 
the  written  contract.  It  is  not  for  us  to  inquire  into  the  mo- 
tives and  reasons  which  induced  the  parties  to  make  this 
agreement.  They  have  made  it  in  very  plain  terms,  and  the 
court  cannot  make  another  for  them:  Cutter  v.  Powell^  6  T.  B. 
820;  Oerrard  v.  Cliftony  7  Id.  679;  Jennings  v.  Camp,  18  Johns. 
96  [7  Am.  Deo.  867];  Jarvis  v.  RogerSy  8  Vt.  339. 

It  is  not,  however,  difficult  to  suppose  reasons  which  might 
induce  the  defendant  to  decline  giving  his  contract  to  pay 
this  sum  at  the  death  of  the  plaintiff's  wife,  if  she  did  not 
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sign  the  deed  in  her  life-time*  It  might  emhamuss  a  sale  of 
the  land  by  the  defendant,  or  discourage  him  from  making 
improvements  on  it,  if  his  title  were  to  remain  clouded  with 
an  incumbrance  of  dower,  till  the  death  of  the  plaintiff's 
wife;  and  he  might  well  insist  that  his  contract  should  be  so 
written  as  to  furnish  the  plaintiff  with  a  motive  to  procure  a 
prompt  discharge  of  the  incumbrance.  But  it  is  enough  thai 
by  the  clear  and  unequivocal  terms  of  the  contract,  the  plaintiff 
is  not  entitled  to  recover  on  it. 

Ttt4:ker  v.  MaxweUj  cited  for  the  plaintiff,  from  11  Mass.  143, 
is  veiy  distinguishable  from  this  case.  There,  the  defendant 
for  an  antecedent  debt  gave  his  draft  to  the  plaintiff,  payable 
on  the  return  of  the  brig  Cataract.  The  brig  never  returned; 
and  after  a  reasonable  time,  the  plaintiff  brought  his  action 
on  the  draft,  and  also  for  the  antecedent  debt.  The  court  held, 
by  reference  to  mercantile  usage,  that  the  plaintiff  was  not  to 
take  the  risk  of  the  brig's  return;  that  her  return  was  men- 
tioned as  a  general  term  of  credit;  that  the  plaintiff,  on  the 
fiEU^  of  that  case,  had  his  remedy  for  the  original  demand; 
but  they  distinctly  held  that  the  plaintiff  could  not  maintain 
his  action  on  the  draft,  except  in  the  time  of  the  draft  itself; 
that  is,  on  the  return  of  the  vessel  from  the  vqrage  then  in 
contemplation. 

In  this  case,  there  is  no  antecedent  debt  upon  which  the 
plaintiff  can  frill  back,  as  he  never  had  any  claim,  except  by 
the  writing. 

Judgment  on  the  verdict. 


BuBLEiGH  V.  Coffin. 

(23  New  HAMPSBm^  ua] 

Brasn  OF  Husbaxd  ovxb  Win's  FnoraBirr.^Tbe  hnibfliid  ii  Hm  abMlnto 
ofwner  of  all  the  wife's  personal  property,  and  of  sabh  ohosss  la  aetioii  ai 
he  reduces  to  possession,  and  of  all  the  rents  and  profits  of  her  estuesf 
he  has  a  life  estate  in  her  lands,  and  is  liable  for  her  debts. 

HvsBAim  OAVHOT  Chabgs  Wok's  Estatk  with  the  labor,  serrioas^  and  ex* 
penscs  inoozred  in  making  improTements  upon  it,  nor  for  money  expended 
in  defending  her  title  to  it. 

KaaaAL  ov  Patuht  ov  CoNamBEunoH  oavnot  bb  Ooht&adioebd  for  the 
purpose  of  defeating  the  conveyance  in  which  the  recital  i^pean. 

MABMAfla  Abbogatis  All  Dxbtb  bktwbem  Pabtixb  to  It. 

Appeal  from  a  decree  of  the  Belknap  probate  judge.    Thv 
opinion  sufficiently  states  the  facts. 

NewUth  and  Pike,  and  Vaughan^  for  the  plaintiff. 

JBMy  for  the  defendant. 
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By  Coorty  Babtman,  J.  By  examining  the  declaration  in 
this  case,  it  will  be  seen  that  the  claim  of  the  plaintiff  is 
against  the  estate  of  his  wife  to  an  amount  exceeding  a  thou- 
sand dollars.  Four  hundred  dollars  of  this  sum  is  alleged 
to  be  the  consideration  of  a  deed  of  certain  lands  from  the 
plaintiff  to  his  wife,  Sarah  Burleigh,  given  to  her  before  mar- 
riage; which  sum  was  never  paid,  but  was  due  at  the  time  of 
their  intermarriage.  And  the  rest  of  the  claim  is  for  labor 
and  services  performed  and  improvements  made  upon  the  real 
estate  of  the  wife  during  coverture,  extending  over  a  period  of 
twenty  years;  and  also  for  moneys  paid  on  account  of  certain 
controversies  growing  out  of  said  real  estate. 

The  pleadings  set  forth  no  antenuptial  engagements,  as  pre- 
limina^  to  the  marriage,  and  we  must  therefore  decide  the 
case  upon  principles  governing  marital  rights  and  liabilities. 
These  principles  are  generally  very  well  settled. 

By  marriage,  the  husband  and  wife  become  one.  person  in 
law.  There  is  but  one  will  between  them,  and  that  is  placed 
in  the  husband.  The  very  legal  existence  of  the  woman  is 
incorporated  into  that  of  the  husband.  The  husband  becomes, 
at  once,  the  absolute  owner  of  all  the  personal  property  of  the 
wife,  which  she  held  in  possession  at  the  time  of  the  marriage. 
Her  choses  in  action  he  can  reduce  to  possession,  and  they 
also  become  absolutely  his.  Should  she  die  before  he  reduces 
them  into  possession,  he  can  be  appointed  administrator  upon 
her  estate,  and  obtain  their  contents;  and,  according  to  some 
high  authorities,  he  is  entitled  to  all  her  choses  in  action, 
whether  reduced  into  possession  or  not,  and  after  his  death 
they  go  to  his  personal  representatives:  Whitaker  v.  Whitaker^ 
6  Johns.  112;  Stewart  v.  Stewart^  7  Johns.  Ch.  229.  He  also 
gains  an  interest  in  and  control  over  her  chattels  real;  and 
if  she  has  only  an  interest  of  a  life  estate  in  lands,  the  hus- 
band is  entitled  to  the  profits  during  the  marriage.  If,  at  the 
time  of  the  marriage,  she  is  seised  in  fee  of  lands,  the  husband, 
upon  the  marriage,  becomes  seised  of  the  freehold,  jure  uxorisj 
and  he  takes  the  rents  and  profits  during  their  joint  lives.  It 
is  a  freehold  estate  in  the  husband,  since  it  must  continue 
during  their  joint  lives,  at  least,  and  may  last  during  his  life, 
should  he  become  tenant  by  the  curtesy.  So,  of  whatever 
occurs  to  the  wife  during  coverture;  the  law  gives  the  husband 
the  same  right  over  the  real  estate  and  chattels  real  as  if  they 
belonged  to  her  before  marriage,  and  the  same  absolute  power 
over  any  personal  estate  or  interest  accruing  to  the  wife  by 
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gift,  devise,  or  otherwise.  And  as  he  becomes  the  possessor  of 
all  her  means,  so  the  law  requires  that  he  shall  pay  all  her 
debts  contracted  before  marriage.  Such  are  some  of  the  gen- 
etal  principles  applicable  to  the  rights  and  liabilities  of  hus- 
band and  wife:  1  Bla.  Com.  442;  1  Bac.  Abr.  286,  tit.  Baron 
and  Feme;  Portington^a  Case^  10  Co.  42;  2  Inst.  510;  Co.  lit. 
951;  2  Kent's  Com.,  lecture  28;  Udell  v.  Kenneyj  8  Cow.  590; 
Chiawold  y.  Penniman^  2  Conn.  564;  Shuttlesworth  y.  Noyes^  8 
Mass.  229;  Dade  y.  Alexanderj  1  Wash.  (Va.)  80;  Upahaw  y. 
Upshaw,  2  Hen.  &  M.  381  [3  Am.  Dec.  632]. 

The  largest  portion  of  this  claim  is  for  improvements  made 
upon  the  real  estate  of  the  wife  during  coverture,  and  moneys 
pidd  in  consequence  of  controversies  growing  out  of  that  real 
estate.  As  the  husband  receives  all  the  rents  and  profits  of 
the  real  estate  of  the  wife,  improvements  made  upon  it  gener- 
ally will  compensate  for  the  labor  performed.  The  husband 
is  not  obliged  to  make  improvements  unless  he  chooses  so  to 
do;  nor  is  he  compelled  to  contest  the  title,  and  incur  expenses 
thereby.  If  he  believes  the  title  to  be  good,  he  will  contest  it, 
that  he  may  retain  the  property  and  have  its  use.  If,  on  the 
contrary,  he  thinks  the  title  bad,  he  can  abandon  it  without 
cost. 

This  plaintiff,  by  his  marriage,  obtained  all  the  personal 
property  and  choses  in  action  belonging  to  the  wife,  if  she  had 
any.  He  also  enjoyed  the  whole  income  of  her  real  estate  for 
twenty  years  during  the  coverture;  and  if  they  had  children, 
he  has  also  a  life  estate  as  tenant  by  the  curtesy.  If  he  saw 
fit  to  make  improvements  upon  the  real  estate  of  his  wife,  he 
did  it  at  the  risk  of  receiving  back  a  compensation  for  his  labor 
by  an  increased  income;  and,  in  the  event  of  her  death,  he 
cannot  charge  the  estate  with  the  labor,  and  services  and  ex- 
penses, incurred  in  improving  the  real  estate.  Such  a  doctrine 
would  strike  at  the  very  foundation  of  marital  principles,  and 
in  too  many  instances  the  whole  property  would  be  absorbed 
by  the  charges  for  expenditures.  If  this  branch  of  the  claim 
can  be  sustained,  then  the  husband  can,  without  any  antenup- 
tial agreement  or  trust,  keep  an  account  against  his  wife  dur- 
ing coverture  for  all  moneys  paid  and  labor  expended  about 
her  property;  and  if  he  may  keep  an  account,  wliich  shall  be 
legal,  then  he  must,  as  a  necessary  consequence,  have  the 
power  of  instituting  a  suit  against  her  for  its  enforcement.  In 
other  words,  the  husband  and  wife  become,  in  law,  separate 
and  distinct  persons. 

The  charges  for  money  paid  by  the  plaintiff  in  settling  the 
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oontroveray  lelative  to  the  leal  estate  and  upon  the  bond  given, 
stand  upoa  the  same  principles.  He  need  not  .cany  on  a  con- 
test unless  he  so  elects.  The  giving  of  the  bond  by  himself 
and  wife  is  a  voluntary  act  on  his  part,  undertaken  for  the 
benefit  of  his  wife's  property,  the  rents  and  profits  of  which  he 
was  constantly  receiving.  This  matter  comes  within  the  prin- 
ciple of  Campbell  v.  Wallace,  12  N.  H.  362  [37  Am.  Dec.  219]. 
In  that  case  it  was  held,  that  if  a  husband  assents  to  a  parti- 
tion of  land,  by  which  his  wife  receives  more  than  her  share  of 
the  real  estate,  and  he  in  consequence  pays  the  amount  re- 
quired, he  acquires  by  the  payment  no  title  himself  to  the  land 
thus  set  off,  except  what  his  marital  rights  confer  upon  him, 
having  the  benefit  of  the  use  himself  during  the  coverture. 
8o  in  this  case,  the  money  paid  upon  the  bond  or  reference 
gave  him  no  claim  upon  the  property,  or  against  the  estate, 
other  than  what  he  acquired  by  the  coverture  in  receiving  the 
income  of  the  property. 

These  views  dispose  of  all  the  items  claimed,  except  the  four 
hundred  dollars,  the  consideration  of  the  deed.  And  in  regard 
to  that,  we  think  the  demurrer  to  be  equally  as  well  taken  as  it 
was  to  the  other  branch  of  the  claim. 

This  conveyance  was  made  before  marriage,  by  the  plaintiff 
to  his  wife,  without  consideration,  as  the  plaintiff  says.  He 
regards  the  land  to  be  worth  four  hundred  dollars,  and  in  his 
fifth  count,  alleges  a  special  promise  to  pay  the  same.  As  be- 
tween these  parties,  could  this  claim  be  enforced  had  they 
never  been  married?  The  creditors  of  the  grantor  might  at- 
tach the  property,  and  avoid  the  conveyance.  But  even  they 
could  not  collect  the  consideration  of  the  grantee,  if  the  agree- 
ment between  the  parties  was,  that  the  deed  should  be  without 
consideration.  Neither  could  the  grantor  enforce  the  payment 
of  a  consideration  which  had  never  formed  a  part  of  the  con- 
tract^ or  entered  into  the  terms  of  the  conveyance.  The  most 
that  he  could  do  would  be  to  avoid  the  conveyance  as  a  rnidum 
pactum.  Whether  he  could  do  even  that,  is  by  no  means  cer- 
tain; for,  as  a  general  principle,  the  receipt  of  the  payment  of 
the  consideration  expressed  in  a  deed  cannot  be  contradicted 
for  the  purpose  of  defeating  the  conveyance:  Mone  v.  Shattuck^ 
4  N.  H.  229  [17  Am.  Dec.  419];  PrUchard  v.  Braumy  Id.  397 
[17  Am.  Dec.  431]. 

But  supposing  this  conveyance  had  been  for  a  consideration, 
to  be  paid  by  the  wife  before  marriage,  and  was,  at  the  time 
the  marriage  ceremony  took  place,  a  debt  due  from  the  wife  to 
the  husband:  did  not  the  debt  become  abrogated  by  the  mar^ 
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riage?  The  hnsbaDd  is  liable  for  the  debts  of  the  wife  con- 
tracted before  marriage.  He  assumes,  at  the  time  of  the 
marriage,  all  her  liabilities;  or  rather,  the  law  requires  him  to 
assume  them.  The  debts  due  from  him  to  her  become  can- 
celed, as  he  becomes  the  owner  of  her  personal  property  and 
choses  in  action;  and  vice  veraa^  the  debts  due  from  her  to 
him  also  become  canceled,  as  he  becomes  liable  for  her  debts. 
Whether,  therefore,  we  view  this  conveyance  as  made  without 
consideration,  or  regard  the  claim  as  a  debt  due  from  the  wife 
to  the  husband  at  the  time  of  the  marriage,  it  is  equally  un- 
sustainable upon  any  recognized  principles. 

The  position  of  the  plaintiff,  that  ''  the  marriage  does  not 
annul  the  contract,  but  only  places  it  in  abeyance,"  cannot  be 
carried  out  without  unsettling  all  the  well-cMStablished  princi- 
ples of  marital  rights  and  liabilities,  and  suspending,  for  the 
time  being,  the  operation  of  the  statute  of  limitations.  There 
is  no  analogy  between  a  contract  of  this  kind  and  the  doctrine 
of  abeyance,  as  that  term  is  used  and  applied  in  the  books  of 
law.  An  estate  is  said  to  be  in  abeyance  when  there  is  no  per- 
son in  €886  in  whom  it  can  rest  and  abide;  it  being  granted,  in 
the  first  instance,  to  some  person  during  life,  with  the  inheri- 
tance in  certain  heirs.  And  the  existence  of  such  an  estate  has 
been  ably  controverted,  the  doctrine  being  that  the  inheritance 
remains  in  the  grantor  until  the  grantees  shall  be  in  €888, 

The  rights  of  certain  persons  are  excepted  from  the  opera- 
tion of  the  statute  of  limitations,  but  there  is  no  exception  that 
could  operate  in  a  case  like  the  present.  And  unless  some 
principle  can  be  ascertained  different  from  those  that  have  been 
suggested,  this  claim  would  most  of  it  have  been  barred  by  the 
statute  of  limitations. 

We  have  not  omitted  to  examine  the  position  of  the  plaintiff, 
that  the  promises  alleged  in  the  first  three  counts  were  made 
at  a  time  when  they  legally  might  be.  Assuming  that  to  be 
the  fact,  the  difficulty  consists  in  this,  that  the  plaintiff  seeks 
to  enforce  them  after  they  have  become  abrogated  by  the  mar- 
riage. They  therefore  cannot  avail  him.  Nor  is  there  any 
peculiar  power  in  the  probate  court  or  in  the  superior  court, 
on  appeals,  that  we  can  discover,  by  which  this  case  can  be 
taken  out  of  the  operation  of  general  principles  applicable  to 
marital  rights.  The  court  of  probate  is  a  court  of  law,  with 
discretionary  powers,  and  the  superior  court,  sitting  as  a  court 
of  appeals  from  the  probate  court,  is  governed  by  the  same 
principles.  The  decisions  of  both  courts,  when  acting  upon 
CAses  of  a  probate  character,  are  to  be  governed  by  the  princi- 


Dec.  I860.]  MsBBEB  t;.  Woodman.  241 

pies  of  the  conuDon  and  statute  law.    The  superior  court  has 
chancery  powers,  but  these  proceedings  are  not  in  chancery; 
and  even  if  they  were,  we  apprehend  there  is  no  principle  in 
chancery  practice  by  which  this  claim  could  be  allowed. 
Judgment  for  the  defendant  upon  the  demurrer. 

At  Cokmoh  Law.  Wifs's  Fouohal  PfioraBirr  Vvn  nf  HuaBAVs^  1ml 
hn  ohoMi  in  Mtion  do  not  beoome  abaolntely'his  until  rednoad  to  poHmrion: 
Bkcomb  ▼.  Breedhoe,  28  Am.  Boo.  136;  and  if  not  rednoed  to  poneanon  by 
the  hnsband  daring  her  life-time  they  do  not  vest  in  him  at  ally  hat  go  to  bar 
personal  representatires:  Lnkeff  ▼•  Mmipmp  47  Id.  120;  CapUiiger  ▼.  SuUimm, 
37  Id.  575,  and  note,  where  this  sabjeot  is  diseasaed  at  length. 

iMPBoyxKEim  Placid  bt  STBAvexa  upon  AvoiBia's  Laitd  beoome  tha 
bitter's  property:  Ortai  ▼.  Jaek^  27  Am.  Deo.  853»  and  note. 

Vsirixn  Z8  Esioffxd  to  Dint  Faoib  Bioitkd  nr  nn  Xoui  Dma: 
TaOot'M Baifrt r.  BdttHein,  43  Am.  Deo.  126;  Lodger.  SimctUom,  28  Id.  48^ 
aad  note;  feeder  ▼.  Barr,  22  Id.  702;  and  oasea  ooUeotad  in  notsw 
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[93  Nsw  HAMPSBlBn,  17a.] 

bamaojavs  Aasumna  iob  Goods  Sold  but  hot  Dbutbbid  wiQ  not  He. 

Br  Pdbobabb  of  Sbybbal  Sbpabatb  Lots  at  Auoekw  a  distinot  ooottael 
is  efeated  aa  to  eaoh  paroel,  and  not  one  entire  oontraot  aa  to  tiia  wholsb 

What  n  Suhxgdent  Dblztbbt  ov  Goodb.— Where  defsndant  bid  off  ai 
amtion  a  portion  of  a  qaantity  of  bay,  it  waa  held  lliat  to  oonstitate  m 
ddiFe^r  of  it^  separation  of  the  portion  ao  bid  off  from  tha-ieaidtte^  and 
an  oflbr  and  an  aooeptanoe  by  the  bayer,  were  neoesaaiy. 

Dbutbbt  d  Ihoqhplbtb  wbdm  AvTTHnro  RxnAnni  to  bb  Dovb. 

To  Conbtitutb  Dbuybbt,  It  must  bb  Sugk  aa  waiTsa  the  Tendor'a  Uhl 

Ih  Dblivbbt  or  Goods  Albbadt  in  Butbr's  Posbbsbioh,  tha  same  aots  el 
aggregation,  affisr,  and  aooeptanoe  are  neoeasary  as  in  other  oaaea. 

A88UMP8IT.  One  Thayer  had  some  hay  in  a  bam  on  his 
fium,  and  sold  the  hay  to  one  Cashman,  who  sold  it  to  plain- 
tiff. Thayer  then  sold  his  &rm  to  defendant,  reserving  the  hay 
already  sold,  bat  which  was  in  the  bam.  Plaintiff  had  the 
hay  sold  at  auction,  and  defendant  bought  in  several  separate 
paroels  of  one  ton  each,  of  which  the  auctioneer  kept  a  mem- 
orandum. John  Pettis  was  the  other  purchaser.  The  hay  was 
neyer  separated,  and  was  bumed  in  the  bam.  Plaintiff  sued 
for  the  hay.  On  the  above  state  of  flEU^ts  defendant  moved  for 
a  nonsuit,  which  the  court  refused.  The  ground  was  that  there 
had  been  no  delivery.  Verdict  for  plaintiff,  and  defendant 
appealed* 

Pikcy  for  the  plaintiff. 
Kiitredge^  for  the  defendant. 

▲ic.  Dsa  Vol.  Iin— 16 
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By  Court,  Woods,  J.  The  two  oounts  embraced  in  the  dec- 
laration are  substantially  the  same.  They  are  both  for  goods 
sold  and  delivered,  in  different  recognized  forms  of  declaring. 
The  action  is  not  brought  to  recover  damages  for  the  non-per- 
formance of  the  contract  of  sale.  If  it  were  so,  perhaps,  the 
effect  of  the  statute  of  frauds  upon  the  contract  might  become 
a  material  matter  of  inquiry.  It  would  become  in  that  case, 
perhaps,  material  to  determine  whether  a  sale  in  separate  lots, 
and  constituting  separate  contracts  of  sale  of  each  lot,  is  shown 
by  the  case,  or  whether  the  sale  of  the  several  parcels  of  hay  is 
to  be  regarded  as  one  sale  of  all  the  parcels.  If  the  former 
view  would  be  proper  to  be  taken,  perhaps  the  operation  of  the 
statute  would  be  avoided,  while  if  the  latter  is  the  true  view 
of  the  transaction,  the  validity  of  the  sale  might  be  directly 
affected  by  the  provisions  of  the  statute,  if  no  delivery  were 
shown,  since  the  value  of  the  several  parcels,  in  the  aggregate, 
is  found  by  the  verdict  to  be  greater  than  thirty-three  dollars. 
And  so,  although  the  value  was  uncertain  at  the  time  of  the 
sale:  Chit.  Con.  389;  Watu  v.  Friendy  10  Barn.  &  Cress.  448. 

In  the  case  of  the  sale  of  goods  by  auction,  if  several  lots  be 
put  up  separately,  and  separately  struck  off  to  the  same  pur- 
chaser, and  on  each  occasion  the  auctioneer  write  down  the 
name  of  the  vendee,  there  is,  in  point  of  law,  a  distinct  and 
independent  contract  as  to  each  lot,  although  the  purchaser 
afterwards  sign  one  memorandum  that  he  has  bought  the  sev- 
eral lots:  Roots  V.  Lord  Dormer j  4  Bam.  A  Adol.  77.  A  simi- 
lar doctrine  would  seem  to  prevail  where  an  estate  is  sold  by 
auction  in  several  lots,  and  the  same  person  becomes  the  pur- 
chaser of  the  several  lots.  In  such  case,  the  better  opinion, 
and  that  supported  by  the  greater  weight  of  authority,  would 
seem  to  be,  that  a  distinct  contract  is  created  as  to  each  par- 
cel, and  not  one  entire  contract  as  to  the  whole:  Emmerson  v. 
Heelia^  2  Taunt.  88;  Johnson  v.  Johnson^  3  Bos.  A  Pul.  169; 
James  v.  ShorSj  1  Stark.  430;  Chit  Con.  298,  and  cases  there 
cited.  In  the  case  of  Jam^  v.  ShorSy  the  plaintiff,  having  con- 
solidated the  two  contracts,  and  declared  them  as  one,  was 
nonsuited  at  the  trial. 

It  might  also  become  material,  in  the  case  supposed,  to  con- 
sider the  suflSciency  of  the  memorandum  of  sale.  But  the 
decision  of  the  points  referred  to  is  not  material  in  the  deter- 
mination of  the  case  at  bar,  and  we  therefore  forbear  their 
further  consideration. 

It  cannot  be  doubted,  that,  if  a  delivery  of  the  hay  be  shown, 
the  action  may  well  be  maintained;  but  if  there  be  no  sutU* 
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dent  deliveiy,  or  what  is  equivalent  to  a  deliveTy,  there  can 
be  no  recoyeiy  of  the  price  of  the  hay:  Chit.  Con.  894;  Sirn- 
mam  v.  Swifi^  5  Bam.  A  Cresa.  857;  Noyes'B  Maxims,  88.  In 
the  event  of  a  delivery  shown,  it  oonld  make  no  difference 
whether  the  sale  of  the  several  parcels  constitated  one  entire 
contract  or  several  distinct  contracts,  or  whether  the  value  of 
the  goods  sold  was  greater  or  less  than  thirty-three  dollars. 

The  great  and  the  only  material  question,  then,  to  be  deter- 
mined here  is,  whether  tiie  hay  was,  in  point  of  law,  delivered 
to  the  defendant;  or  whether  it  was  so  in  his  possession  at  the 
time  of  the  sale  that  its  condition,  together  with  the  acts  of 
the  plaintiff  and  defendant,  were  equivalent  to  a  delivery  of 
the  hay  to  and  an  acceptance  of  the  same  by  the  defendant. 

It  is  laid  down  in  Saunders's  Pleading  and  Bvidenoe,  686, 
that  to  support  an  action  for  goods  sold  and  delivered,  it  must 
be  proved,  not  only  that  the  property  in  the  goods  vested  in  the 
defendant,  but  also  that  they  were  actually  or  virtually  deliv- 
ered, and  that  the  plaintiff  must  show  that  he  has  divested 
himself  of  all  lien  upon  the  goods,  and  that  the  defendant 
might  maintain  trover  for  them,  without  paying  or  offering  to 
pay  for  them. 

In  OoodaU  v.  SkdUmj  2  H.  Black.  316,  the  facts  were,  that 
the  plaintiff  had  agreed  to  sell  a  quantity  of  wool  to  the  defend- 
ant; that  a  shilling,  earnest-money,  was  paid  on  the  part  of  the 
defendant  to  bind  the  bargain;  that  the  wool  was  packed  into 
cloths,  furnished  by  the  defendant  for  that  purpose,  and  left  at 
a  house  belonging  to  the  plaintiff,  and  that  the  defendant  was 
to  send  his  wagon  in  a  few  days  and  take  it  away.  But  while 
the  defendant's  servant  was  weighing  and  packing  it,  and  pro- 
posing to  the  plaintiff  to  fix  the  time  when  the  wagon  should 
come,  the  plaintiff  declared  that  '4t  should  not  go  off  his  prem- 
ises till  he  had  the  money  for  it"  The  plaintiff  brought  an 
action  for  goods  sold  and  delivered.  Buller,  J.,  said:  '^  In  gen- 
eral, in  questions  of  this  sort,  the  usage  of  the  trade  is  resorted 
to»  in  order  to  show  whether  there  has  been  a  delivery  or  not. 
But  here  the  evidence  is,  that  the  plaintiff  pereitaptorily  in- 
sisted on  not  parting  with  the  goods  till  he  was  paid;  clearly, 
therefore,  there  was  no  delivery."  Booke,  J.,  said:  ^'  I  am  of  the 
same  ofrinion.  The  plaintiff  had  a  right  over  the  goods  at  the 
time;  if  so,  they  were  not  delivered,  for  if  they  had  been  deliv- 
ered, that  right  would  have  been  in  the  defendant." 

In  SimmoM  v.  Smflj  5  Bam.  &  Cress.  857,  the  case  was 
thus:  The  owner  of  a  stock  of  bark  entered  into  an  agreement 
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to  sell  it  at  a  certain  price  per  ton,  and  the  purchaser  agreed 
to  take  and  pay  for  it  on  a  day  specified,  and  a  part  was  after- 
wards weighed  and  delivered  to  the  defendant.  In  an  action 
for  goods  sold  and  delivered,  it  was  held  that  the  property  in 
the  residue  did  not  vest  in  the  purchaser  until  it  had  been 
weighed,  that  being  necessary  in  order  to  ascertain  the  amount 
to  be  paid,  and  that  even  if  it  had  vested,  the  seller  could  not* 
before  that  act  had  been  done,  maintain  an  action  for  goods 
sold  and  delivered.  Bayley,  J.,  said:  ''  I  therefore  think  that 
the  bark  which  remained  unweighed  at  the  time  of  the  loss 
was  at  the  risk  of  the  seller;  and  even  if  the  property  had 
vested  in  the  defendant,  I  should  have  thought  that  it  had  not 
been  delivered,  and  consequently  that  the  price  could  not  have 
been  recovered  on  a  count  for  goods  sold  and  delivered." 

In  HanBon  v.  Mej/er^  6  East,  614,  it  was  decided  that  under 
a  oomtraol  of  sale,  whereby  the  vendee  agreed  to  purchase  all 
the  starch  of  the  vendor,  then  lying  at  the  warehouse  of  a  third 
penKm,  at  a  fixed  price  per  hundred-weight,  the  weight  of 
which  was  not  then  known,  but  was  afterwaids  to  be  ascer* 
tained,  and  the  vendor  gave  a  note  to  the  warehouse  keeper^ 
directing  him  to  weigh  and  deliver  his  starch  to  the  vendee, 
the  absolute  property  in  the  goods  did  not  vest  in  the  vendee 
before  the  weighing,  which  was  to  precede  the  delivery,  and 
to  ascertain  the  price;  and  that  part  of  the  starch  having 
been  weighed  and  delivered  to  the  vendee,  by  his  direction, 
the  vendor  might,  notwithstanding  such  part  delivery,  upon 
the  bankruptcy  of  the  vendee,  retain  the  remainder,  which 
was  still  unweighed,  in  the  warehouse  in  the  name  and  at  the 
expense  of  the  vendor.  Lord  EUenborough,  C.  J.,  remarked, 
in  delivering  the  opinion  of  the  court:  '^By  the  terms  of  the 
bargain,  formed  by  the  broker  of  the  .  bankrupts,  on  their 
behalf,  two  things  in  the  nature  of  conditions,  or  preliminary 
acts,  on  their  part,  necessarily  preceded  the  absolute  vesting 
in  them  of  the  property  contracted  for.  The  first  of  these 
does  so,  according  to  the  generally  received  rule  of  law  in  con- 
tracts of  sale,  namely,  the  payment  of  the  agreed  price,  or 
consideration  for  the  sale.  The  second,  which  is  the  act  of 
weighing,  does  so,  in  consequence  of  the  particular  terms  of 
this  contract,  by  which  the  price  is  made  to  depend  upon 
the  weight.  The  weight,  therefore,  must  be  ascertained  in 
order  that  the  price  may  be  known  and  paid,  and  unless  the 
weighing  precede  the  delivery,  it  can  never  for  these  purposes 
effectually  take  place  at  all." 
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In  Rotide  y.  Thfoaite$j  6  Bam.  A  Cress.  388,  it  was  decided 
by  Bayley,  J.,  that, ''  where  a  man  sells  part  of  a  large  parcel 
of  goods,  and  it  is  at  his  option  to  select  part  for  the  vendee, 
he  cannot  maintain  any  action  for  goods  bargained  and  sold 
until  he  has  made  that  selection;  but  as  soon  as  be  appro- 
poriates  part  for  the  benefit  of  the  vendee,  the  property  of  the 
article  sold  passes  to  the  vendee,  although  the  vendor  is  not 
booxid  to  part  with  the  possession  until  he  is  paid  the  price.'* 
Holroyd,  J.,  said,  the  selection  being  made  by  the  plaintiff, 
and  notified  to  the  defendant,  and  he  having  promised  to  take 
the  selected  goods,  '^that  is  equivalent  to  an  actual  acceptance 
by  the  defendant,"  and  ^^  consequently,  the  plaintiff  was  enti- 
tled to  recover,  under  the  count  for  goods  bargained  and  sold." 

In  Hart  v.  Tyler^  15  Pick.  171,  in  an  action  of  cLS^umpsit  for 
goods  sold  and  delivered,  where  it  appeared  that  the  plaintiff 
left  the  goods  with  a  thirtd  person,  and  desired  him  to  deliver 
them  to  the  defendant  when  they  should  be  called  for,  and 
they  were  not  called  for  by  the  defendant,  but  remained  in 
the  possession  of  such  third  person,  it  was  held  that  this  was 
not  a  delivery  of  the  goods  to  the  defendant,  and  therefore, 
thai  the  count  was  not  supported  by  the  evidence. 

In  Davis  v.  HaU,  8  N.  H.  882  [14  Am.  Dec.  873],  it  is  de- 
cided that,  in  order  to  vest  a  present  right  of  property  in  goods 
sold,  nothing  must  remain  to  be  done  on  the  part  of  the  seller 
before  the  commodity,  is  to  be  delivered. 

And  under  a  contract  of  sale,  whereby  the  vendee  purchased 
and  paid  for  a  quantity  of  hay,  to  be  weighed  out  of  a  mow 
whenever  he  should  see  fit  to  move  it,  it  was  held  that,  under 
this  contract,  the  property  did  not  so  ves^  in  the  vendee  before 
the  weighing  as  to  enable  him  to  maintain  an  action  of  trover 
for  the  hay  purchased. 

And  this  is  but  the  general  principle  recognized  in  the  books, 
when  goods  are  sold  and  any  material  thing  remains  to  be 
done,  as  between  the  seller  and  the  buyer,  before  the  commod- 
ity purchased  is  to  be  delivered,  either  to  distinguish  the  goods 
or  to  ascertain  the  price  thereof:  Chit.  Con.,  5th  Am.  ed.,  375^ 
and  cases  there  cited. 

In  Massachusetts,  the  general  doctrine  ui)on  this  subject  sU 
admitted  to  be  as  laid  down  in  Chitty. 

In  Maeomber  v.  Parker^  18  Pick.  183,  the  court  lay  down  the 
doctrine  thus:  ^^The  general  principle  is,  that  where  any  opera- 
tion of  weight,  measurement,  counting,  or  the  like,  remains 
to  be  performed,  in  order  to  ascertain  the  price,  the  quantity, 
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or  the  particular  commodity  to  be  delivered,  and  to  put  it  in  a 
deliverable  state,  the  contract  is  incomplete  until  such  opera* 
tion  is  performed.  But  where  the  goods  or  commodities  are 
actually  delivered,  that  shows  the  intent  of  the  parties  to  com- 
plete the  sale  by  the  delivery;  and  the  weighing,  measuring, 
or  counting  afterwards  would  not  be  considered  as  any  part  of 
the  contract  of  sale,  but  could  be  taken  to  refer  to  the  adjust- 
ment of  the  final  settlement  as  to  the  price.  The  sale  would  be 
as  complete  as  any  sale  upon  credit  before  the  actual  payment 
of  the  price/' 

On  a  sale  of  personal  property,  where  anything  remains  to 
be  done  before  the  sale  can  be  considered  complete,  whether 
to  be  done  by  the  vendor  or  the  vendee,  as  between  the  parties 
themselves,  the  property  does  not  pass,  although  the  property 
itself  ifi  placed  in  the  possession  of  the  vendee:  Waid  v.  fi^Aaw, 
7  Wend.  404. 

In  Parker  v.  Mitchelly  5  N.  H.  166,  the  question  was,  whether 
indebitatua  oKnimprit  could  be  maintained  for  the  price  of  an 
anvil  sold  by  auction.  One  of  the  conditions  of  the  sale  was, 
that  the  purchaser  should  have  a  credit  of  ninety  days,  giving 
good  security,  and  the  anvU  was  struck  of  to  a  bidder,  who 
removed  it  a  little  way  in  the  auction-room,  but  afterwards 
refused  to  take  it  or  to  give  security.  It  was  decided  that  the 
action  could  not  be  maintained  until  the  expiration  of  ninety 
days.  The  court  said:  '^Theciroumstanoe  that  the  buyer  took 
the  anvU  and  moved  it  is  not  conclusive  evidence  to  show  a 
delivery  by  the  seller,  or  acceptance  by  the  buyer.  At  furthest, 
it  only  shows  what  might,  perhaps,  be  considered  an  acceptance 
if  the  seller  elected  so  considered  it.  For  it  is  clear  the  buyer 
had  no  right  to  take  the  anvil  until  the  security  was  given.'' 

In  Chit.  Con.,  6th  Am.  ed.,  876,  this  doctrine  is  laid  down: 
''If  a  man  buy  of  a  draper  twenty  yards  of  cloth,  the  bargain 
is  void  if  he  do  not  pay  the  money,  at  the  price  agreed  upon, 
immediately,"  when  the  day  of  payment  is  not  limited.  ''  But 
when  nothing  is  specified  as  to  delivery  or  pajrment,  although 
everything  may  be  done  to  divest  the  property  out  of  the  ven- 
dor, so  as  to  throw  the  risk  on  the  vendee,  still  there  results  to 
the  vendor,  out  of  the  original  contract,  a  right  to  retain  the 
goods  until  payment  of  the  price:"  Id. 

In  order  to  satisfy  the  statute  of  frauds,  there  must  be  a  de- 
livery of  the  goods  by  the  vendor,  with  an  intention  of  vesting 
the  right  of  possession  of  the  whole  in  the  vendee,  and  there 
must  be  an  actual  acceptance  by  the  latter,  with  an  intention 
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of  taking  the  possession  as  owner:  Chit.  Con.  890;  PhilUpB  ▼. 
BistoUij  2  Bam.  &  Cress.  513. 

Upon  a  full  consideration  of  the  authorities,  it  seems  to  us 
that  there  was  no  sufficient  delivery  shown  in  the  present  oaee 
to  enable  the  plaintiff  to  maintain  his  action  for  go(rds  sold 
and  delivered. 

The  hay  in  the  bay,  that  was  struck  off  to  the  defendant, 
was  sold  by  the  ton,  and  was  a  part  only  of  a  larger  quantity, 
and  was  never  separated  from  the  residue.  According  to  the 
case  of  Davis  v.  Hall,  8  N.  H.  882  [14  Am.  Dec.  878],  it  is  clear 
that  the  property  in  that  portion  did  not  pass  to  the  defendant. 
The  mere  offer,  by  the  plaintiff,  to  weigh  off  the  hay,  did  not 
amount  to  a  separation  or  delivery  of  any  portion  of  it  to  the 
defendant. 

In  order  to  complete  the  sale  and  delivery  of  the  portion 
sold,  it  was  necessary  that  the  same  should  be  separated  from 
the  residue,  and  offered  to  the  defendant,  and  accepted  by  him. 
And  so  long  as,  according  to  the  agreement,  anything  remained 
to  be  done  to  ascertain  the  quantity,  there  could  be  no  sufficient 
delivery  to  pass  the  property,  unless  such  condition  preoedent 
was  waived,  of  which  there  is  no  pretense  in  this  case. 

There  is  a  further  reason,  according  to  the  authorities,  why 
the  hay  cannot  be  regarded  as  delivered  to  the  defendant. 
There  must  be  an  acceptance  on  the  part  of  the  buyer,  as  well 
as  an  assent  on  the  part  of  the  seller,  to  constitute  a  valid  de« 
livery.  Here  was  neither.  In  the  present  case  the  seller 
offered  to  weigh  and  deliver  the  hay,  provided  the  defendant 
would  either  pay  the  price  or  secure  its  payment.  The  defend- 
ant reftised  to  do  either,  and  also  reftised  to  accept  a  delivery 
of  the  hay  from  the  plaintiff.  Here,  then,  was  no  offer  by  the 
plaintiff  to  deliver  the  hay  discharged  of  his  lien  or  right  to 
the  possession  of  it,  until  payment  or  security  should  be  made. 
In  so  doing,  the  plaintiff,  it  is  true,  asserted  only  a  clear  right, 
which  the  law  secured  to  him,  to  retain  the  possession  of  the 
property  until  the  price  should  be  paid.  This  is  a  right  which 
always  remains  in  the  seller  when  no  credit  is  stipulated  to  be 
given.  But  at  the  same  time,  in  order  to  an  effectual  delivery, 
such  as  wiU  pass  the  property,  and  entitle  the  seller  to  treat 
the  property  as  sold  and  deUvered,  and  to  recover  the  price 
thereof  in  an  action  for  goods  sold  and  delivered,  the  delivery 
must  be  such  as  will  amount  to  a  waiver  or  discharge,  of  any 
such  right  of  lien,  in  the  vendor.  The  refusal  of  the  defendant 
io  acoept  the  hay,  at  the  hands  of  the  plaintiff,  and  the  claim 
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of  lien  on  the  part  of  the  plaintiff,  are  as  dedsiye  of  the  qnee* 
tion  of  the  delivery  of  the  hay  sold,  that  was  upon  the  scaffoldy 
which  was  sold  in  a  separate  lot,  as  of  that  in  the  bay. 

The  £Bkct  that  the  hay  was  in  the  bam  of  the  de£Bndant  can- 
not alter  the  case.  It  was  there  before  the  sale,  and  the  mere 
fact  that  it  remained  there  without  any  exerciBe  of  acts  of 
ownership  over  it  afterwards,  in  connection  with  the  distinct 
refusal  of  the  defendant  to  accept  the  delivery,  can  add  noth* 
ing  to  the  claim  of  the  plaintiff  to  a  recovery  in  the  action. 

For  these  reasons,  we  are  of  the  opinion  that  the  motion  of 
the  defendant  for  a  nonsuit  should  have  been  granted,  and 
that  the  ruling  of  the  court  below,  denying  the  motion,  was 
erroneous.  The  verdict  must  therefore  be  set  aside,  and  a  new 
trial  granted. 

What  n  Svwwkoebt  Dkuvsrt  to  Pass  Tetli:  See  JeweU  ▼•  Lkieokt^  Ml 
Am.  Deo,  86^  and  note  39,  where  prior  oaaee  in  thie  leriet  ere  oolleoted. 

SiPAaATioH  AND  DsLxvxBT  OF  Abtiolis  Esskmtial  TO  GovsmaiATiov^ 
end  effect  of  Tendoir  retaining  poeeewion;  See  JSagU  ▼.  Skhdberffert  81  Abl 
Deo.  449,  end  note.  Bat  eee  i7oo5ait  ▼.  ^teitesjj;  47  Id.  SSS.  And  ee  betweea 
the  parties  to  the  sale  only,  see  Cottar  ▼.  Dcariea,  46  Id.  811. 

Dbuvkbt  n  SunxoDDnF  though  SoicnHnro  BBMAnm  to  be  done  by  the 
Tondee,  if  the  vendor  has  done  all  that  ia  inonmbent  on  him:  Hunt  ▼.  Thtr* 
man,  40  Am.  Deo.  688. 

Ths  FBorciPAL  OASB  IB  omD  to  the  point  that  where  anything  remaiaa 
to  be  done  npon  the  sale  of  ehattels,  a  present  right  of  property  does  not  ai- 
tMh  in  the  Tendeob  in  Wnia»  ^  ifoifoni  ▼.  iRfl;  86  N.  H.  820L 
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Mini  OoimtAOTOBa  abb  hot  Liablb  »  ABSUKraiT  iob  Mohst  indosed  in 
a  letter,  handed  to  and  lost  by  the  mail-carrier  employed  by  them,  and 
through  his  n^eot. 

Assumpsit  for  one  hundred  dollars  for  neglect  to  carry  and 
deliver  a  certain  letter.  Plea,  general  issue.  Defendants  had 
a  contract  with  the  govemment  for  carrying  the  mail  on  the 
route  on  which  the  letter  was  sent  and  lost.  Plaintiff  directed 
a  letter  containing  one  hundred  dollars,  and  finding  the  poetr 
ofSce  closed,  handed  it  to  Smith,  the  mail-carrier,  who  had  ro 
ceived  the  mail-bag,  and  was  on  the  coach-box  ready  to  start. 
The  next  post-office  was  at  Lisbon,  six  miles  distant.  It  was 
agreed  that  neither  the  money  nor  letter  was  delivered  by 
Smith  at  the  post-office  at  Lisbon  or  elsewhere,  and  tliat  he 
had  not  accounted  for  it. 
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8.  H.  Ooodallf  for  the  plaintifEl 
Hibbardj  for  the  defendanta. 

By  Court,  Pbblst,  J.  The  oounsel  for  the  defendant  ha^ 
contended  that  Smith,  the  carrier  of  the  mail,  was  prohibited 
by  the  poet-office  laws  of  the  United  States  fipom  receiving  the 
letter  in  question  at  the  post-office  in  Bath,  under  the  cironm- 
stances  stated  in  this  case,  to  be  carried  to  the  next  post-offioe; 
and  that  consequently,  the  receiving  and  carrying  of  the  letter 
being  in  violation  of  the  law,  no  action  can  be  maintained  on 
the  contract  relied  on  by  the  plaintiff.  We  do  not  find  it 
necessary  to  determine  this  point,  and  shall  take  it  for  granted 
that  Smith  had  a  right  to  take  the  letter  at  Bath,  under  the 
circumstances  stated  in  the  case,  and  carry  it  to  the  poet- 
office  at  Lisbon,  and  that  in  receiving  the  letter  to  be  so  car- 
ried, he  was  acting  according  to  his  duty,  under  the  post-office 
laws. 

There  is  no  evidence  stated  of  any  express  contract  tocany, 
or  of  any  particular  instructions  by  the  plaintiff.  But  Smith 
was  the  carrier  of  the  mail;  he  was  starting  when  he  received 
the  letter,  on  the  route  witii  the  mail;  it  was  his  duty  to  re* 
oeive  a  way-letter  and  deposit  it  in  the  next  post-office,  and  it 
was  a  violation  of  his  duty,  for  which  he  was  punishable  by 
fine,  to  carry  the  letter  beyond  the  next  office.  It  may,  there- 
fore, well  be  presumed,  in  the  absence  of  proof  to  the  contrary, 
that  the  plaintiff  delivered  and  Smith  received  the  letter  to  be 
carried  and  put  in  the  next  post-office,  and  that  it  was  the 
duty  of  Smith  so  to  carry  and  deliver  the  letter. 

The  general  question  then  arises,  whether  contractors  for  the 
transportation  of  the  public  mails  are  liable  in  assumpsit  for 
the  neglect  of  mail-carriers,  employed  by  them  on  their  routes, 
to  carry  and  deliver  way-letters,  according  to  their  duty  and 
the  regulations  of  the  post-office. 

The  leading  case  on  this  subject  is  Lane  v.  Cotton^  decided 
in  1701,  and  reported  1  Ld.  Raym.  646;  S.  C,  12  Mod.  472, 
and  1  Salk.  17.  That  action  was  case  against  the  defendants 
as  postmaster-general  of  England,  for  negligence  in  the  exe- 
cution of  their  office,  by  which  a  letter  containing  divers  ex- 
chequer bills  of  the  plaintiff,  being  delivered  into  the  office  at 
London,  to  be  sent  by  post  to  Worcester,  was  opened  in  the 
office,  and  the  exchequer  bills  inclosed  taken  away. 

It  appeared,  in  a  special  verdict,  that  a  letter  of  the  plain- 
tiffs, containing  eight  exchequer  bills,  was  depositefl  in  the 
{ostoffice  in  London,  which  was  in  charge  of  the  defendant's 
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deputy,  and  the  letter  opened  in  the  office,  by  some  peraon 
unknown,  and  the  bills  taken  away.  It  was  held  by  three 
judges,  against  an  elaborate  dissenting  opinion  of  Lord  Holt, 
that  the  defendants  were  not  liable  for  the  defaults  of  the  other 
officers  and  agents  of  the  post-office;  on  the  ground  that  the 
post-office  was  an  institution  of  the  government,  established 
and  regulated  by  law;  that  all  the  officers  and  agents  of  the 
post-office  were  officers  and  agents  of  the  govemment,  and  not 
the  agents  and  servants  of  the  postmaster;  that  no  contract 
was  made  by  the  postmaster,  or  any  officer  or  agent  of  the 
post-office,  with  those  who  use  the  public  accommodation  of 
the  office;  that  each  officer  and  agent  was  liable  in  a  proper 
form  of  action  to  any  individual  who  had  suffered  by  his  ne* 
gleet  of  duty;  but  that  no  officer  or  agent  was  liable  for  the  de- 
fault of  another.  It  is  related  by  Lord  Campbell,  in  his  Lives 
of  the  Chief  Justices,  vol.  2,  p.  141,  as  a  remarkable  instance 
of  the  overwhelming  weight  of  Lord  Holt's  opinion,  even  when 
in  the  wrong,  that  in  this  case  of  Lane  v.  Cotton^  dupra^  the  de- 
fendants, notwithstanding  the  judgment  of  the  court  in  their 
favor,  were  so  alarmed  by  the  threat  of  a  writ  of  error,  that 
they  paid  the  whole  demand. 

The  same  point  was  incidentally  discussed  in  Bouming  v. 
OoodchUd^  2  W.  Black.  906,  but  does  not  appear  to  have  been 
drawn  directiy  in  question  again,  imtil  the  case  of  Whitfield  v. 
Lord  Le  Despencer^  2  Cowp.  754,  decided  in  1778,  in  which  the 
doctrine  of  Lane  v.  Cotton^  euprUj  was  confirmed,  and  the  point 
appears  never  to  have  been  questioned  since  in  England^ 

The  doctrine  of  these  English  cases  has  been  recognized  in 
this  country,  and  applied  to  the  post-office  establishment  of 
the  United  States:  Dunlop  v.  Munroej  7  Cranch,  242;  Schroyer 
V.  Lynchj  8  Watts,  453;  Canmli  v.  Voarhees,  13  Ohio,  523  [42 
Am.  Dec.  206]. 

In  Conwell  v.  VoarJieeSy  it  was  decided  that  a  mail  contractor 
is  not  liable  to  the  owner  of  a  letter  containing  money  trans- 
mitted by  mail,  and  lost  by  the  carelessness  of  the  contiractor's 
agent  in  carridng  the  mail. 

That  action  was  case,  and  the  declaration  alleged  that  the 
plaintiff  put  in  the  poet-office  at  Liberty  a  letter  containing 
four  hundred  dollars,  directed  to  Cincinnati;  that  the  letter 
came  to  the  possession  of  the  defendants,  as  mail-carriers,  and 
was  lost  by  their  negligence. 

The  letter  was  lost  from  the  mail  carried  by  a  coachman  em- 
ployed by  the  defendant.    The  court  say:  "A  mail-carrier  has 
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DO  contract  with  thoee  who  transmit  articles  by  the  public 
mail;  he  receives  no  fee  or  reward  from  thenu  His  contract 
is  with  the  government  of  the  United  States,  for  the  perform- 
ance of  acts  in  the  execution  of  a  public  function;  he  is 
remunerated  by  the  government.  So  far,  then,  as  the  trsnp- 
mission  of  the  mail  is  concerned,  a  mail-carrier  is  a  public 
agent,  and  as  such,  only  responsible.  HencCi  the  defendants, 
being  public  agents,  are  not  responsible  for  the  n^igence  or 
misfeasance  of  the  drivers.^' 

We  are  not  able  to  distinguish  ConweU  v.  Voarheea  from  this 
case.  Smith  could  not  lawfully  carry  the  letter,  except  as  a 
way-letter  in  the  mail,  and  as  the  agent  of  the  post-office.  It 
can  make  no  difference  whether  he  carried  the  letter  in  the 
mail-bag,  or,  as  a  way-letter,  in  his  pocket.  In  both  cases  the 
mail-carrier  acts  as  a  public  agent,  in  the  dischage  of  a  public 
duty,  and  not  as  the  mere  servant  of  the  contractor  who  em- 
ploys him.  He  takes  an  oath  for  the  faithfrd  discharge  of  his 
duty,  and  is  subject  by  law  to  various  penalties  for  violation 
of  it:  Act  of  congress,  March  8, 1825,  U.  S.  Stat.  103, 104, 106, 
107. 

We  are  therefore  of  opinion  that  the  defendants  cannot  be 
charged  in  this  action,  because  they  are  not  liable  for  the  de- 
faults of  Smith,  their  subordinate  public  agent  in  the  post- 
office.  Smith  would  himself  be  liable,  if  the  plaintiff  hiad 
suffered  from  his  negligence  in  the  discharge  of  his  duty,  as 
carrier  of  the  mail;  but  not  in  this  form  of  action,  as  no  con- 
tract is  implied  on  the  part  of  the  poet-office  department,  or 
any  of  its  officers  or  agents,  with  individuals  who  send  letters 
or  money  through  the  office.  There  must  be  judgment  for  the 
defendants. 
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PiNLBY  V.  Simpson. 

fS  ZaBBZIXXS,  SIL] 

Aomui  ov  OomusT  oak  ohlt  u  Subtaikid  where  tfae  tnatnuneot  npoa 
which  the  Mtioa  in  broaght  haa  been  aetoally  eigned  and  aeeled  by  the 
party,  or  by  hia  anthority ;  thia  ia  a  general  principle  which  ia  abundantly 
aoatained  by  the  anthoritiea,  bat  ia  aabjeot  to  certain  exceptiona. 

Id. — Lmduitujix  of  Bargain  akd  Sali,  purporting  to  be  uUer  partes,  by 
which  an  eatate  ia  conveyed  to  the  grantee,  ia  the  grantee'a  deed  aa  well 
aa  the  deed  of  the  grantor,  if  the  grantee  accept  it  and  the  eatate  therein 
conveyed,  althongh  the  indentore  be  not  aigned  and  aealed  by  him;  and 
the  grantor  can  maintain  an  action  of  covenant  on  the  inatroment  against 
the  grantee  for  breachea  of  covenanta  contained  in  it. 

Covenant.  Plea,  non  est  factum.  The  declaration  alleged 
substantially  that  the  plaintiff,  being  owner  of  a  piece  of  land, 
conveyed  the  same  by  deed  of  bargain  and  sale  to  the  defend- 
ant; that  the  conveyance  was  subject  to  a  mortgage,  which  the 
defendant,  by  a  covenant  contained  in  the  deed,  agreed  to  pay; 
that  the  defendant  failed  to  pay  the  mortgage,  and  the  plain- 
tiff was  compelled  to  pay  it.  This  action  was  brought  for  the 
breach  of  that  covenant.  The  plaintiff  proved  his  seisin  of  the 
land;  that  the  defendant  accepted  the  deed  and  became  seised 
and  possessed  of  the  said  land  under  it.  He  also  offered  in 
evidence  the  record  of  the  deed;  it  contained  the  covenant  al- 
leged, and  was  signed  and  sealed  by  the  plaintiff,  but  not  by 
the  defendant.  The  defendant  moved  for  a  nonsuit;  the  mo- 
rion was  overruled  and  a  verdict  directed  for  the  plaintiff,  sub- 
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ject  to  the  opinion  of  the  supreme  court  on  the-  admissibility 
of  the  deed  in  evidence. 
Hubbdly  for  the  defendant 

Bradlsyj  contra. 

By  Court,  Obbsn,  C.  J.  The  general  principle  that  an  action 
of  covenant  can  only  be  sustained  where  the  instrument  upon 
which  the  action  is  brought  has  been  actually  signed  and  sealed 
by  the  party,  or  by  his  authority,  is  abundantly  sustained  by 
the  authorities  cited  by  the  counsel  of  the  defendant.  There 
are,  however,  exceptions,  of  which  actions  upon  the  custom  of 
London,  actions  against  the  king's  lessee  by  patent,  and  against 
remaindermen,  are  admitted  instances. 

The  only  inquiry  is,  whether  and  indenture  of  bargain  and 
sale,  purporting  to  be  inter  parieSj  by  which  an  estate  is  con* 
veyed  to  the  grantee,  if  the  grantee  accept  the  deed,  and  the 
estate  therein  conveyed,  though  the  indenture  be  not  sealed 
and  delivered  by  him,  is  not  his  deed,  as  well  as  the  deed  of 
the  grantor.  The  affirmative  of  the  proposition  is  sustained  by 
the  following  authorities,  dted  with  many  others,  in  the  brief 
of  the  plaintiff's  counsel:  Ck>.  Lit.  231  a,  230,  C,  note  1;  Shep. 
Touch.  177;  4  Cru.  Dig.  893,  Deed,  tit  82,  c.  25,  sec.  4;  8  Com. 
Dig.,  Covenant,  A,  1,  Fait,  A,  2,  C,  2;  Vin.  Abr.,  C,  Condition, 
I,  a,  2;  Burnett  v.  Lyneh^  5  Bam.  A  Cress.  689;  Dyer,  18,  C, 
pi.  66. 

A  modem  elementary  writer  of  high  reputation  denies  the 
doctrine  deduced  from  these  cases,  and  insists  that  the  action 
of  covenant,  unless  it  be  founded  on  the  custom  of  London,  or 
on  a  contract  between  the  king  and  a  subject,  can  only  be  sup- 
ported against  a  person  who,  by  himself  or  some  other  person 
acting  on  his  behalf,  has  executed  a  deed  under  seal:  Piatt  on 
Gov.  18.  He  admits,  however,  that  the  contrary  doctrine  has 
been  received  without  scruple  by  the  profession,  has  been  adop- 
ted by  writers  distinguished  for  their  legal  attainments,  and 
that,  perhaps,  it  has  been  too  long  established  to  be  now  re- 
versed. There  is  in  our  judgment  no  reason  why  the  doctrine 
should  be  reversed. 

Li  the  present  case  the  verdict  ought  not  to  be  disturbed,  if 
it  can  be  sustained  consistently  with  legal  principle.  It  is 
manifestly  in  accordance  with  the  truth  and  justice  of  the 
case.  The  objection  goes  to  the  form  of  the  remedy,  rather 
than  to  the  substantial  right  of  the  party  or  to  the  title  of  the 
plaintiff  to  redress.    The  nature  of  the  covenant,  moreover^  is 
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fully  stated  upon  the  face  of  the  declaration.  Whether  the 
facts  there  stated  did  or  did  not  constitate  a  covenant  on  the 
part  of  the  defendant,  was  a  question  of  law,  which  might  well 
have  been  raised  by  demurrer.  To  give  the  defendant  the 
benefit  of  the  exception  now  may  operate  utterly  to  defeat 
the  claim  of  the  plaintiff.  It  is  consistent  neither  with  law 
nor  justice  that  the  defendant  should  hold  the  title  without 
paying  the  price.  These  considerations  cannot  affect  the  legal 
principle,  but  if  the  verdict  be  in  accordance  with  a  doctrine 
long  established,  and  often  recognized,  they  afford  strong  rea- 
sons why  that  doctrine  should  not  lightly  be  disturbed. 
The  rule  to  show  cause  must  be  discharged. 


Dbid  not  810VSD  BT  Qramtxb,  BviBor  ov.— Hie  prinolpel  cam  wms  cited 
in  Earle  v.  Moyor  etc  qf  New  Brmuwidt,  9  Vroom,  02;  to  the  point  that  a 
grantee  in  a  deed  hUer  partes,  whereby  an  estate  ia  oonveyedy  ia  bound  hy  the 
conditions,  coTenanta,  and  stipulations  therein  on  his  part^  although  it  is 
signed  only  by  the  grantor;  his  acceptance  of  the  deed  is  snch  assent  to  its 
terms  as  wiU  render  it  binding  on  hhn.  FkU^  ▼.  Simpson  was  also  cited  to 
the  point  that  ooyenant  would  lie  on  such  an  instrument^  in  Samger  ▼.  CTjuAm, 
13  Kat.  Bank.  B^.  234;  and  as  showing  that  this  was  an  exception  to  the 
general  rule  that  an  action  of  covenant  could  only  be  sustained  where  the  in- 
strument upon  which  the  action  was  founded  was  actually  signed  and  sealed 
by  the  parly  or  by  his  anthority,  in  Harrison  ▼.  Vreekaid,  9  Vroom,  367. 

OovxNAiiT  L1B8  OH  SpaoiAUTr  ExGLiTBrvBLT,  and  not  on  a  specialty  modi- 
fied or  enlarged  by  idmpla  contract:  Vkary  v.  Moore,  27  Am.  Dec  323;  as  to 
when  it  may  be  maintained  on  a  written  ocntraot»  though  not  fully  performsdv 
■•e  Ligget  v.  Smith,  Id.  358;  see  also  the  dtations  of  the  principal  case  under 
the  preceding  head. 


Princeton  Bane  v.  Gbozbb. 

r3  Zabbisxib,  88S.] 
LbTT  of  BSJEODnOR  SHOULD  HAVE  SufflGZXNT  CkBTAOTY  Ain>  PUBUORT; 

and  for  the  purpose  of  a  sale  and  conaequent  delivery,  the  officer  ahould 
have  the  property  actually  or  constructiyely  under  his  ocntrdL 
Smoonr  nr  Lkytdio  ufom  Oafital  Stock  of  Bank  should  inform  the  de- 
fendant, if  within  his  jurisdiction^  that  he  takea  his  stock  under  the  writ; 
and  also,  by  giving  notice  of  his  execution  at  the  bank  and  requiring  a 
certificate  of  the  stock,  obtain  oontrol  over  the  shares  and  demonstrate 
his  intention  to  appropriate  them;  merely  entering  upon  an  inventory 
of  the  property  levied  on  "six  shares  capital  stock,"  without  informing 
the  defendant  that  he  had  levied  upon  his  stock,  or  seeking  a  delivery 
over  of  his  certificate,  is  insufficient. 

Cbbtiorari  to  reverse  a  judgment  of  the  ooort  of  commoiB 
pleas.    The  opinion  states  the  case. 
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By  Court,  Ogdex,  J.  This  controversy  originated  in  the 
court  for  the  trial  of  small  causes.  Crozer  &  Moore  prosecute 
the  Princeton  Bank,  before  Samuel  Evans,  esq.,  a  justice  of 
the  peace  in  the  county  of  Mercer,  to  recover  from  them  certain 
semi-annual  dividends  that  had  been  declared  upon  six  shares 
of  the  capital  stock  of  the  bank,  from  the  first  of  November, 
1845,  to  the  first  of  May,  1847,  both  inclusive.  The  justice 
rendered  a  judgment  in  favor  of  the  plaintifBi,  for  the  amount 
of  the  dividends.  The  bank  appealeil  to  the  court  of  oommcm 
pleas,  and  upon  a  retrial,  that  court  also  rendered  judgment 
against  them.  The  eeriiorari  is  brought  to  reverse  the  judg* 
ment  of  the  court  of  common  pleas. 

A  state  of  facts  agreed  upon  by  the  parties  compresses  the 
question  in  dispute  within  a  small  compass.  It  appears  by  it 
that  Henry  Clow,  of  Princeton,  on  or  before  the  twelfth  day 
of  April,  1846,  owned  six  shares  of  the  stock  of  the  Princeton 
Bank,  on  each  of  which  the  sum  of  thirty  dollars  had  been 
paid.  That  in  the  term  of  March,  1845,  of  the  Meroer  county 
circuit  court,  one  Richard  Warren  had  recovered  against  Clow 
a  judgment  for  six  hundred  and  forfy-one  dollars  and  fiffy- 
four  cents,  and  that  an  execution  was  issued  thereon  against 
his  goods  and  chattels,  lands  and  tenements,  and  was  deliy- 
ered  to  the  sheriff  on  the  fifth  day  of  April,  1845;  that  on  the 
twelfth  of  April,  a  levy  was  made  by  the  sheriff  on  the  real 
and  personal  property  of  the  defendant,  Clow,  and  an  inven- 
tory thereof  made  and  annexed  to  the  execution,  and  returned 
witii  it,  in  which  inventory  is,  among  other  things,  the  follow- 
ing description:  '^  Six  shares  capital  stock  of  the  Princeton 
Bank,  value,  thirty  dollars  per  share."  ^'  That  a  diort  time 
after  the  date  of  the  levy,  a  salcwas  duly  made,  by  the  sheriff, 
of  the  property  of  the  defendant,  and  ttiat  the  six  shares  of 
stock  in  question  were  purchased  by  the  said  Richard  Warren 
for  twenty-five  dollars  a  share,  and  a  receipt  for  the  amount 
was  given  by  him  to  the  sheriff,  on  account  of  the  said  execu- 
tion; and  that  a  notice,  in  writing,  was  subsequently  given  by 
the  said  Warren  to  the  bank,  not  to  pay  the  dividends  to 
CixMEer  &  Moore." 

It  was  also  agreed  that  no  notice  of  the  levy  or  of  the  sale 
was  given  to  the  cashier  of  the  bank  until  some  time  after  a 
transfer  of  the  shares  had  been  made  by  Clow  to  Crozer  A 
Moore. 

It  does  not  appear  in  the  case  whether  the  sale  by  the  sheriff 
took  place  before  or  after  the  said  transfer.    The 
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facts  exhibit  the  ground  upon  which  the  bank  relied  in  refus- 
ing  to  pay  over  the  diyidends  to  Groser  &  Moore. 

The  caee  also  shows  ^'  that  Crozer  &  Moore's  cLiim  to  the 
stock  and  to  the  dividends  in  qnestion  arose  in  this  wise:  One 
of  the  firm,  before  the  tenth  of  May,  1845,  called  at  the  bank, 
haying  in  his  possession  a  certificate  for  six  shares  of  their 
•stock  in  favor  of  Henry  Glow,  and  inquired  of  the  cashier  if 
the  stock  was  clear,  and  could  be  transferred.  The  cashier 
examined,  and  found  no  lien  against  it  on  the  part  of  the  bank; 
and  not  having  then  received  notice  or  information,  in  any  way, 
that  there  was  any  bar  to  its  being  legally  transferred  by  Clow, 
responded  accordingly;  that  shortly  after  this,  and  on  the 
tenth  of  May,  1845,  Henry  Glow  appeared  in  person  at  the  bank, 
and  transferred,  upon  the  transfer  book  thereof  to  Grocer  & 
Moore  six  shares  of  the  capital  stock  of  the  bank;  and  on  the 
same  day  the  cashier  issued  a  certificate  for  the  same  to  the 
said  Grocer  A  Moore." 

"It  was  agreed  between  the  parties  that  if,  upon  the  forego- 
ing state  of  the  case,  this  court  shall  be  of  opinion  that  the 
levy  was  insufficient,  and  the  plaintifBi  below  were  entitled  to 
recover,  then  the  judgment  of  the  court  of  oonmum  pleas  shall 
be  affirmed;  but  if  the  court  shall  be  of  opinion  that  the  levy 
was  sufficient,  and  the  plaintifb  were  not  entitled  to  recover, 
then  the  judgment  shall  be  reversed.'' 

It  wiU  be  readily  perceived  that  the  case  turns  upon  the 
point  whether  Warren,  in  virtue  of  his  execution  against  Glow, 
and  of  the  proceedings  thereon  by  the  sheriff,  acquired  such 
a  lien  upon  and  right  to  the  stock  as  should  in  law  prevail 
against  the  transfer  made  by  Glow  to  Grozer  &  Moore. 

In  New  Jersey,  that  species  of  property  was  first  subjected 
to  levy  upon  an  execution  at  common  law,  by  an  act  of  the 
legislature,  passed  on  the  ninth  of  March,  1842,  entitled  ^*An 
act  to  abolish  imprisonment  for  debt."  It  is  enacted  in  the 
fifth  section  that  any  share  or  interest  of  a  defendant  in  any 
bank,  insurance  company,  or  other  joint-stock  company,  that 
is  or  may  be  incorporated  under  the  authority  of  this  state, 
may  be  taken  and  sold  under  the  writ  of  ^./a.,  in  the  same 
manner  as  in  the  case  of  goods  and  chattels.  In  the  sixth 
section  it  is  provided  that  if  the  person  having  the  charge  of 
the  books  of  any  such  company  be  shown  the  writ  by  an  ofBcer, 
he  shall  be  bound  to  give  to  the  officer  a  true  certificate  of  the 
number  of  shares  or  amount  of  interest  held  by  a  defendant 
in  such  company. 

How  did  tiie  sheriff  take  the  stock  in  this  instance?    He  did 
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not  go  to  the  banking-house  to  make  a  levy,  and  there,  under 
the  authority  of  the  act,  obtain  a  certificate,  or  notify  any 
officer  of  the  institution  that  he  claimed  to  have  a  lien  on  those 
shares.  He  did  not  inform  the  defendant  in  execution  that  he 
bad  levied  upon  his  stock,  or  seek  a  delivery  over  of  the  certifi- 
cate, but  he  simply  entered  "  six  shares  of  the  stock  "  upon 
his  inventory,  and  made  a  return  thereof  with  the  execution. 

Could  that  act  constitute  a  sufficient  levy  upon  the  stock  ? 
My  opinion  is,  thpt  it  could  not  Stock  is  an  intangible  right 
or  property,  the  shares  being  distinguishable  from  each  other, 
only,  by  their  respective  owners.  A  certificate  is  usually 
issued  by  the  company,  showing  the  number  of  shares  held  by 
a  person,  and  the  amount  paid  thereon,  which  paper  is  recog- 
nized in  mercantile  transactions  as  evidence  of  the  property  it 
represents,  and  is  surrendered  when  a  transfer  or  sale  is  made. 

Although  the  strictness  of  some  of  the  rules  of  common  law 
respecting  levies  upon  goods  and  chattels  has  been  relaxed  in 
ibis  state  by  courts  considering  defendants  in  execution  as 
agents  or  storekeepers  of  the  sherifiT,  yet  neither  the  reason  for 
such  lenity,  nor  its  practicability,  can  be  applied  to  property 
of  this  nature.  The  interests  of  justice  demand  that  levies 
should  have  sufiBcient  certainty  and  publicity,  and  that,  for  the 
purposes  of  a  sale  and  consequent  delivery,  the  ofiScer  should 
have  the  property  actually  or  constructively  under  his  control. 

In  cases  like  that  now  under  examination,  public  policy  and 
commercial  convenience  plainly  require  that  the  officer  should 
inform  a  defendant,  if  within  his  jurisdiction,  that  he  takes 
bis  stock  under  the  writ;  also,  that  he  should  go  to  the  office 
of  the  company,  and,  by  giving  notice  of  his  execution  there 
to  some  officer,  and  requiring  a  certificate,  as  secured  to  him 
by  the  fifth  section  of  the  act,  he  should  obtain  a  control  over 
the  shares,  and  should  demonstrate  his  intention  from  that 
time  forward  to  appropriate  them,  in  obedience  to  the  com- 
mand of  his  writ. 

Without  such  ostensible  and  certain  appropriation  of  the 
property,  an  inventory  and  return  would  not  sufficiently  indi- 
cate a  levy  upon  this  species  of  efiects.  They  might  lead  to 
great  losses  and  to  frauds,  and  materially  embarrass  the  sales 
and  transfers  of  stock.  Such  would  not  be  a  taking  of  the 
property,  within  cither  the  letter  or  the  spirit  of  the  act. 

The  revised  statutes  of  1846  make  bank  notes  belonging  to 
a  defendant  in  execution  liable  to  be  taken  upon  a  fi,  fa 
Would  an  officer  make  a  sufficient  levy  upon  a  one-hundred' 

Ax.  Dbc.  Vou  Un— 17 
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dollar  bank  bill,  so  as  to  hold  it  against  a  transferee  of  the 
debtor,  by  an  inventory  and  return,  the  money  remaining  in 
the  debtor's  possession,  sjcibject  to  his  control  ?  Such  a  doc- 
trine could  not  be  gravely  insisted  on. 

In  the  case  before  us,  the  sheriff  having  omitted  to  do  those 
acts  which  were  requisite  to  make  his  levy  sufficient,  I  am  of 
opinion  that  Crozer  &  Moore  were  entitled  to  recover  the  divi- 
dends declared  upon  the  six  shares  of  stock,  after  their  pur- 
chase  of  them  from  Clow. 

Let  the  judgment  of  the  common  pleas  be  affirmed,  with  costs. 

Kboibsitt  of  TAKnrG  Possnsioir  on  Lkvt  bt  Shuuiv:  See  ffiUv,  Ear- 
rii,  50  Am.  Deo.  542,  and  note.  In  CaldweU  ▼.  FyUH  4  Zab.  160,  Green, 
O.  J.,  said:  "  It  ia  well  aettled  in  thia  atate  that  it  ia  not  neceaaary  that  the 
gooda  ahonld  be  taken  into  the  aotual  coatody  of  the  aherif^  or  that  they 
ahould  be  removed  out  of  the  poaaeeaion  of  the  defendant.  It  ia  enoo^  if 
there  be  an  inventory  made  by  the  aheriff  having  the  property  in  hia  view  or 

under  hia  oontrol The  deciaion  of  thia  oourt  in  7^  Princeion  Bank  v. 

Cromr  <£r  Moort,  2  Zab.  383  [principal  oaae],  ia  limited  to  a  particular  apeciea 
of  property;  it  doea  not  at  aU  conflict  with  the  viewa  now  ezpreaaed.** 

Lbvt,  whsv  Von>  tor  UNCERTAnvTT:  See  Ta^Ior^s  Xesaee  v.  CoaorC,  40 
Am.  Deo.  655,  and  note. 

Stock,  LiABnjrr  of,  to  ExBCtmoN:  See  CocmbB  v.  Jordan,  22  Am.  Deo. 
236.  The  principal  oaae  waa  dted  in  BUxir  v.  CompUm,  33  Mich.  424,  to  the 
point  that  the  common  law  that  ooiporate  aharea  were  not  anbject  to  levy  and 
lale  upon  execution  had  been  changed  in  many  8tatea»  and  that  wherever 
anch  a  change  had  been  made,  the  aathoritiea  aU  a^^reed  that  if  the  atatate 
anthoriaing  anch  a  levy  and  aale  had  not  been  anbatantially  complied  with, 
then  the  aale  waa  nnauthoriaed  and  void,  and  oannot  be  ratified,  aa  in  oaae  of 
a  aale  being  voidable  merely  on  aoooant  of  aome  irregolartty 
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Chuboh. 

13  ZABBiaKia,  424.1 
JUDOMXHT  OF  SUPEDCB  COUBT  AS  TO  VaLIDITT  OF  AMKBBMinfT  IB  GONCLU- 

8IVX  in  a  anbeeqnent  action  on  the  aame  aaaeaament,  where  the  oanae  waa 
virtoally  between  the  aame  partiea,  although  ita  title  waa  different. 
Si02nN0  IB  NOT  Nbcesbabt  TO  VALiDiTr  OF  AasBSBMEMT  made  by  the  direct- 
era  of  a  corporation. 

VaBXANCB    BETWBXN    ALLBQATIOlf  AND   PbOOF    III    ACTION    ON    ASBBSSKXNT 

doea  not  eziat  where  the  proof  ahowa  that  an  aaaeaament  alleged  to  have 
been  made  by  three  directora  waa  aigned  by  but  two  direotora. 

Books  and  MzNum  of  Ck>BFOBATiON  arx  OoMFanNT  Etidknoi  of  the 
prooeedinga  of  the  corporation. 

Altxration  Afparxnt  upon  Fags  of  Assbssmxnt  ia  preaumed  to  be  made 
before  the  aaaeaament  waa  aigned;  and  it  ia  incumbent  upon  the  partjf 
charging  the  inatrument  to  be  void  by  reason  of  an  alteration  anbee< 
quentiy  made  to  anatain  the  averment  by  dear  prooL 
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Act  Chanoixo  Rate  of  Intkkrst  Operated  Only  on  Contracts  IIadb 

and  debts  incurred  after  the  law  went  into  operation. 
iHTKREirr   o.N    Assessment    ca:«not    be    Recovered  under  Count  vor 

Monet  Loanbi>,  as  to  support  a  count  for  money  loaned  there  shoold 

have  been  a  loan  of  money. 
Form  of  Verdict  Given  for  Debt  and  Interest  slioold  not  be  for  tbm 

whole  amount  as  a  debt,  but  the  verdict  should  be  given  for  the  debt» 

and  the  residne  of  the  amount,  being  the  interest  recovered,  should  be  ia 

the  shape  of  damages  for  the  detention  of  the  debt. 

Debt  to  recover  assessments  levied  under  plaintiffs'  charter 
npon  defendant's  lands.  The  plaintiffs,  against  the  defend- 
ant's objection,  introduced  the  book  of  minutes  and  the  book 
of  assessments  of  the  managers  in  evidence,  and  the  record  of 
a  decision  in  the  supreme  court  and  the  court  of  errors,  con- 
firming the  assessment  as  valid;  the  certiorari  upon  which  the 
judgment  was  rendered  having  been  prosecuted  by  the  defend- 
ant in  this  cause.  The  defendant  moved  for  a  nonsuit  on  the 
ground  of  a  variance  between  the  allegations  in  the  declara- 
tions and  the  proof,  as  the  plaintiffs  declared  the  assessment  to 
have  been  made  by  the  three  directors,  whereas  it  was  signed 
by  but  two  directors.  The  motion  was  overruled.  The  court 
also  refused  to  admit  evidence  on  the  part  of  the  defendant 
that  the  land  was  not  benefited  by  the  improvements,  on  the 
ground  that  the  judgment  on  the  certiorari  concluded  this 
I)oint,  and  charged  the  jury  that  this  decision  was'  conclusive 
upon  the  validity  of  the  assessment,  and  that  the  assessment 
would  carry  interest  at  seven  per  cent,  as  it  was  made  in  1823. 
Verdict  for  plaintiff.  The  case  was  brought  here  on  a  rule  to 
show  cause  why  a  new  trial  should  not  be  granted;  the  grounds 
for  the  new  trial  are  stated  in  the  opinion. 

Wall  and  Vroom^  for  the  rule. 

Vredenburgh  and  Daytonj  contra. 

By  Court,  Gbeen,  C.  J.  Several  of  the  reasons  assigned  for 
a  new  trial  in  this  cause  relate  to  the  validity  of  the  law 
organizing  the  Meadow  company,  and  the  regularity  of  the 
proceedings  under  it.  Another  reason  relied  upon  is,  that  the 
record  of  the  proceedings  and  judgment  upon  a  writ  of  cer- 
tiorarij  prosecuted  by  the  defendants  in  this  cause  in  the  name 
of  the  state,  directed  to  the  plaintiffs,  were  improperly  admit- 
ted in  evidence. 

The  certiorari  referred  to  in  the  reasons  assigned  was  prose- 
cuted for  the  purpose  of  testing  directly  the  validity  of  the 
proceedings  under  the  act  incorporating  the  Meadow  company. 
The  constitutionality  and  validity  of  the  law  itself,  the  regU" 
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larity  of  the  proceedings  under  it,  and  their  binding  operation 
upon  the  defendants  in  this  cause,  are  all  put  directly  in  issue 
by  the  proceeding.  The  return  made  by  the  Meadow  com- 
pany to  the  certiorari  sets  out  those  proceedings  at  length. 
The  reasons  assigned  by  the  Shrewsbury  church  for  vacating 
and  making  void  the  assessments  concerning  the  church  lands, 
embrace  all  the  points  of  objection  suggested  upon  the  trial  ojf 
this  cause,  and  now  urged  as  reasons  for  a  new  trial.  The 
proceedings  were  in  all  things  affirmed  by  this  court,  and  that 
judgment  was,  upon  writ  of  error,  affirmed  in  the  court  of  ap- 
peals. That  decision  necessarily  involved  the  adjudication 
of  all  the  reasons  assigned  for  reversal.  It  must  have  pro- 
ceeded upon  the  ground  that  there  was  no  error  in  the  proceed- 
ings. These  points  must  be  considered  as  authoritatively 
setUed,  and  no  longer  open  for  litigation. 

The  record  in  that  cause  was  virtually  between  the  same  par- 
ties in  relation  to  the  same  subject-matter  now  sought,  in  a 
collateral  way,  to  be  inquired  into.  It  is  true  that  in  the  tiUe 
of  the  cause  the  church  appears  both  as  prosecutor  and  as  de- 
fendant. This,  however,  is  a  mere  formal  matter.  It  might 
have  been  entitled  between  the  parties  in  this  cause  without 
affecting  the  regularity  or  the  substance  of  the  proceeding: 
State  V.  Hanfordy  6  Halst  71. 

If  it  were  otherwise,  upon  principle,  the  record  would  be 
competent  to  show  that  the  validity  of  the  statute  and  the 
regularity  of  the  proceedings  under  it,  had  been  expressly  ad- 
judicated by  the  court  in  the  last  resort.  The  decision  of  that 
court  upon  all  the  questions  of  law  involved  in  the  case  was 
justly  held  to  be  conclusive  upon  the  court  and  jury  at  the 
trial.  It  is' equally  binding  upon  this  court.  This  disposes  of 
the  most  material  and  embarrassing  questions  involved  in  the 
controversy,  and  leaves  but  two  or  three  points  of  minor  im- 
portance to  be  disposed  of  here. 

One  of  the  reasons  relied  upon  for  a  new  trial  is,  that  the 
assessment  set  forth  in  the  declaration  is  alleged  to  be  made 
by  three  commissioners,  whereas  the  assessment  offered  in  evi- 
dence is  signed  by  two  commissioners  only.  This,  it  is  in- 
sisted, is  a  fatal  variance  between  the  allegation  and  the  proof. 

The  declaration  avers  the  assessment  to  have  been  made  by 
Reuben  Shreve,  William  Truex,  and  John  Taylor.  The  assess- 
ment offered  in  evidence  was  in  writing,  with  the  following 
caption  prefixed:  *' Assessment  made  this  twenty-first  day  of 
November,  1820,  by  Reuben  Shreve,  William  Truex,  and  John 
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A.  Taylor,  managera  of  the  North  River  Meadow  Company,  as 
follows,  to  wit^  It  is  signed  by  two  of  the  managers  only, 
and  hence  it  is  insisted  that  it  was  made  by  two  only.  But 
this  conclusion  is  not  warranted.  The  assessment  upon  its 
face  purports  to  have  been  made  by  all  the  commissioners.  It 
is  signed,  it  is  true,  out  by  two.  But  signing  is  no  essential 
part  of  the  making  of  the  assessment.  It  would  have  been 
valid  though  but  one  name  had  been  signed,  or  even  if  it  were 
entirely  without  signature.  The  law  does  not  require  that  it 
should  be  signed  at  all.  If  the  law  had  directed  that  the 
assessment  should  be  signed,  by  the  managers,  or  a  majority 
of  them,  it  would  then  have  been  deemed  the  act  only  of  those 
who  signed  it.  But  the  statute  contains  no  such  direction, 
and  the  assessment  must  be  deemed  to  have  been  made,  as  it 
purports  to  be,  by  all  three  managers.  The  case  is  clearly 
distinguishable  from  the  case  of  a  promissory  note,  an  award, 
or  the  return  of  a  road,  to  which  it  was  likened  upon  the  argu- 
ment. The  signing  of  a  note  is  technically  and  essentially  the 
making  of  it;  ah  award  is  usually  required  to  be  under  the 
hands  of  the  arbitrators;  the  return  of  a  road  is  required  to  be 
signed  by  the  persons  making  it.  In  either  case,  the  signing 
is  an  essential  ingredient  of  the  act  done,  and  the  award  or  the 
return  can  be  deemed  the  act  of  those  only  who  sign  it  The 
declaration  does  not  aver  that  the  assessment  was  signed  by 
three  managers,  but  that  it  was  made  by  three,  and  so  is  the 
proof.  In  this  respect  there  is  no  variance  between  the  allega- 
tion and  the  proof. 

2.  Another  ground  of  exception  is,  that  the  books  containing 
the  assessments  of  the  managers,  and  the  book  of  minutes  of 
the  company,  were  incompetent  and  inadmissible  as  evidence. 
The  assessment  is  expressly  declared  by  the  act  to  be  admis- 
sible in  evidence.  That  it  was  written  in  a  book  cannot  impair 
its  validity,  and  the  book,  it  is  to  be  presumed,  was  offered 
merely  for  the  purpose  of  showing  the  assessment.  The  books 
and  minutes  of  a  corporation,  though  not  usually  evidence 
against  third  persons,  are  competent  evidence  of  the  proceed- 
ings of  the  corporation.  In  Highland  Turnpike  Company  v. 
McKean,  10  Johns.  162  [6  Am.  Dec.  824],  the  court  say:  "The 
general  rule  is  (and  it  is  a  rule  of  evidence  essential  to  public 
convenience),  that  corporation  books  are  evidence  of  the  pro- 
ceedings of  the  corporation:"  Owings  v.  Speedy  6  Wheat.  420; 
Wood  V.  Jeffenon  County  Bank,  9  Cow.  194. 

8.  It  was  not  incumbent  upon  the  plaintiffs  to  prove  that  the 
alteration  apparent  upon  the  face  of  the  assessment  was  made 
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before  the  aBsessment  was  signed.  The  presumption  is  not 
against,  but  in  favor  of,  the  validity  of  the  writing.  It  is  in- 
cumbent upon  the  party  charging  the  instrument  to  be  void, 
by  reason  of  an  alteration  subsequently  made,  to  sustain  the 
averment  by  clear  proof. 

4.  The  only  remaining  exception  is,  that  the  judge  erred  in 
cjiarging  the  jury  to  allow  seven  per  cent  interest  after  the 
fourth  of  July,  1824.  The  charge,  in  regard  to  the  rate  of 
interest,  was  correct.  The  assessment,  when  made,  imposed 
a  debt  upon  the  defendante,  to  be  sued  for  and  recovered  iis 
such.  The  act  of  1823,  changing  the  rate  of  interest,  operated 
only  upon  contracte  made  and  debte  incurrred  after  the  law 
went  into  operation.  It  did  not  affect  the  rate  of  interest 
upon  debte  subsisting  previous  to  the  fourth  of  July,  1824. 
The  statute,  though  in  terms  purporting  to  regulate  the  rate 
of  interest  upon  contracts  only,  regulates  the  interest  upon 
all  debte  due,  whether  by  statute,  judgment,  or  agreement  of 
parties:   Verree  v.  Hughes^  6  Halst.  91. 

The  rule  to  show  cause  must  be  discharged.  The  form  of 
the  verdict,  as  returned  upon  the  posteaj  is  erroneous.  The 
first  two  counte  of  the  plaintiffs'  declaration  are  for  the  two 
assessmente  specifically,  amounting  together  to  one  hundred 
and  ninety-one  dollars  and  forty-seven  and  three  fourths 
cente.  The  third  count  is  for  three  hundred  and  eight  dol- 
lars and  fifty-three  cente,  money  borrowed,  being  the  balance 
of  five  hundred  dollars,  the  entire  debt  demanded.  There 
was  no  evidence  to  support  the  last  count.  Interest,  as  such, 
cannot  be  recovered  under  it  To  support  a  count  for  money 
lent,  there  must  have  been  a  loan  of  money:  1  Ch.  PI.,  7th 
ed.,  384.  The  verdict  appears  to  have  been  rendered  for  four 
hundred  and  sixty-two  dollars  and  twenty-eight  and  one 
fourth  cento  debt.  It  should  have  been  for  one  liundred 
and  ninety-one  dollars  and  forty-seven  and  tliree  fourth  cents 
of  debt,  and  the  residue  of  the  amount,  being  the  interest  re- 
covered, should  be  in  the  shape  of  damages  for  the  detention 
of  the  debt:  Mounson  v.  EedshaWj  1  Saund.  201  a,  note  r; 
Osbaume  v.  Hosier,  6  Mod.  167;  Watbins  v.  Morgan,  6  Car.  & 
P.  661;  Sayre  v.  Austin,  3  Wend.  496. 

The  postea  should  be  amended  accordingly. 

Rule  refused. 

Nbvius  and  Carpenter,  JJ.,  concurred. 

JUDOMBNT  U  Ck>NCL178IVB  OKLT  AS  AGAINST   PaBTDBS  AND  FRIVm:    Vom 

V.  i/biiofi»  50  Am.  Deo.  7{X)»  and  note;  ilfeniiM2er  y.  (Toftflr,  Id.  688»  and  notoi 
■nd  Me  J>oe  a  dem,  Sndtk  v.  T^gppert  48  Id.  488^  and  note. 
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FOBMXB   JinMHBBT   n   OOKOLVSEVB   ONLY  MB  TO   llftRSBS  I>IB10!rLT  Ol 

lasus  in  fomier  niii^  aad  not  m  to  oollstaral  mattan:  King  t.  Chate^  41  Am. 
Dea  675,  and  note  682. 

PniwuMPTioN  AB  TO  Tdcb  ov  Aufkbation  ov  iNSTBUiaiiT:  See  Wikomv. 
ffmiermm,  48  Am.  Deo.  716;  Beamm  ▼•  ^utitfti;  49  Id.  775;  Woodworih  r, 
Btmk  4ifAmeriea,  10  Id.  239,  and  note  273.  The  principal  oaie  was  cited  in 
Putnam  ▼.  Claris  6  Stew.  843,  to  the  point  that  no  prenunption  arieee  to  in* 
validate  an  inatramant  becaimae^  from  an  inapeotion,  an  alteration  appaara  to 
have  been  matlift. 

CoBFQBATiON  BoOKS  MB  SviDavoi  t  See  CammomoeaUk  ▼•  Wcdper,  8  Am. 
Dea  628^  and  note. 


BOLLBS    V.   BbAOH. 

[a  Zabbuku,  680.] 

Durr  flv  AnmLuaM  Coubt  upoa  Wbit  of  Bbbob  ia  aimply  to  review  the 
mlmg  of  the  Jndge  aa  aabjeoted  to  their  revision  by  the  bOla  of  exception 
taken  hi  the  progreaa  of  the  triaL  It  will  be  aaaomed  that  the  facta 
atated  are  tme,  and  no  inquiry  will  be  attempted  aa  to  the  weight  of  the 
evidence  or  aa  to  the  propriety  of  the  Terdict. 

Shduv'b  Dxbd  ib  Apmtmtwt.k,  withoitt  Jusomint  and  BzaounoN  npon 
which  it  ia  f oonded,  to  ahow  the  amount  of  money  raiaed  by  the  aheriC 

ObIXTOR  in  DxXD  IB  NOT  ESTOFFSD,  BT  Ck>YBNANT  AGAINST  INOI71CBBANOB8, 

from  ahowing,  in  an  action  against  the  grantee,  that  the  deed  waa  giTon 
by  him  and  accepted  by  the  grantee,  subject  to  the  lien  and  incumbrance 
of  a  mortgage,  and  upon  an  express  verbal  stipulation  between  the  par- 
ties, that  the  grantee,  in  consideration  of  the  delivery  of  the  deed,  would 
assume  the  payment  of  the  mortgage  and  indemnify  the  grantor  against  it. 
If  Gbantbb  Failb  to  Pat  Mobtgaob  Hb  has  AQBinn>  to  Pat  as  a  pari 
of  the  conaideration  for  the  deed,  and  the  grantor  dischaigea  the  mort- 
gage by  giving  a  new  aecurity,  he  ia  damnified  to  the  whole  extent  of  the 
failure  by  the  grantee  to  discharge  the  mortgage. 

JmxmXNT  WILL  NOT  BB  BeVBBBBD  FOB  VaBIANGB  UNLOS  BbBOB  IB  VbBT 


Assumpsit.  The  main  facts  are  stated  in  the  opinion.  The 
deed  of  Sheriff  Bnmet,  mentioned  in  the  opinion,  was  offered 
to  show'that  the  mortgaged  premises  had  been  sold  for  a  sum 
much  less  than  the  fSftce  of  the  mortgage;  in  consequence  of 
which  the  plaintiff  was  compelled  to  settle  for  the  balance  by 
giving  a  new  bond  for  the  same.  Verdict  and  judgment  for 
the  plaintiff    The  defendant  brought  error. 


R.  Van  Andale  and  A.  Whitehead^  for  the  plaintiff  in  eraor. 
A.  (7.  if.  Pennington^  contra. 

By  Coarty  Cabpxntxb,  J.  Beach  brought  suit  against  Bolki 
for  the  recovery  of  damages  consequent  upon  the  breaeh  of  a 
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special  agreement.  The  case  set  up  by  the  plaintiff  below  is 
ehorily  this:  In  1835,  Beach  conveyed  to  BoUes  certain  lots  of 
land,  in  the  city  of  Newark,  for  the  consideration  of  fourteen 
thousand  two  hundred  and  seventy-four  dollars.  The  deed 
acknowledged  the  receipt  of  the  purchase-money,  and  contained 
the  usual  form  of  acquittance;  it  also  contained  full  covenants 
of  title  and  against  incumbrances.  At  the  time,  however,  of 
the  execution  and  delivery  of  this  deed,  a  part  of  the  premises 
conveyed  was  subject  to  a  mortgage  of  one  thousand  dollars, 
given  by  Beach  and  wife  to  the  executors  of  one  John  Douglass, 
deceased.  It  is  alleged  that  the  deed  was  given  by  Beach,  and 
accepted  by  BoUes,  subject  to  the  lien  and  incumbrance  of  the 
mortgage,  and  upon  an  express  verbal  stipulation  between  the 
parties  that  Belles,  the  defendant,  in  consideration  of  the  de^ 
livery  of  that  deed,  would  assume  the  payment  of  the  Doug- 
lass bond  and  mortgage,  and  would  indemnify  the  plaintiff 
against  them.  Bolles  did  not  discharge  the  bond  and  mort- 
gage, and  Beach  having  been  compelled  to  pay  eight  hundred 
and  eighteen  dollars  and  seventy-eight  cents  of  the  sum  so 
alleged  to  have  been  assumed  by  the  defendant,  sued  for  that 
amount  and  the  interest 

Much  has  been  said  as  to  the  sufficiency  of  the  evidence 
offered  by  the  plaintiff  to  sustain  his  case  upon  this  point.  It 
is  sufficient  to  say  that  if  the  verdict  was  not  supported  by  the 
evidence,  the  remedy  was  in  another  mode.  We  are  upon  a 
writ  of  error,  and  our  duty  is  simply  to  review  the  ruling  of  the 
judge,  as  subjected  to  our  revision  by  the  bills  of  exception 
taken  in  the  progress  of  the  trial.  It  will  be  assumed  that  the 
facts  stated  are  true,  and  no  inquiry  will  be  attempted  as  to 
the  weight  of  the  evidence  or  as  to  the  propriety  of  the  verdict. 
Indeed,  how  can  we  judge  as  to  the  weight  of  the  evidence, 
when  we  do  not  know  that  all  the  evidence  before  the  jury  has 
been  embodied  in  the  bills  of  exception? 

The  first  error  assigned  is  the  admission  of  the  deed  of  Sheriff 
Burnet,  without  the  judgment  or  decree  and  execution  upon 
which  that  deed  was  founded,  so  as  to  show  the  authority  of 
the  sheriff  to  make  the  deed.  But  the  deed  was  not  offered  to 
prove  title  or  to  show  any  fact  which  was  dependent  on  the 
authority  of  the  sheriff  for  its  effect  or  validity.  It  was  simply 
offered  to  show  the  amount  of  money  raised  by  the  sheriff,  a 
mere  collateral  fact,  for  which  purpose  the  deed  was  sufficient. 

The  next  question  is  one  of  more  difficulty.  It  is  insisted, 
on  the  part  of  the  defendant  below,  that  the  plaintiff  was 
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estopped  by  his  deed,  and  the  covenants  which  it  contains, 
from  proving  that  a  part  of  the  premises  charged  was  incom- 
bered  by  mortgage,  or  that  the  defendant  undertook  and  prom- 
ised  to  pay  off  and  diiicharge  that  mortgage,  as  part  of  the 
consideration  expressed  in  the  deed. 

In  England,  the  doctrine  of  estoppel,  that  a  man  shall  not 
be  permitted  to  deny  facts  which  he  has  admitted  by  the 
solemnity  of  a  deed,  has  been  applied  to  the  consideration 
clause  in  a  deed  of  conveyance  when  the  question  of  payment 
has  arisen  between  the  parties  to  the  conveyance.  When  that 
clause  contained  an  acknowledgment  in  the  usual  formal  terms, 
the  grantor  has  been  held  to  be  estopped  from  showing  that  no 
money  in  fact  passed:  Rowniree  v.  Jacohy  2  Taunt.  141;  Baker 
V.  Dew&y^  1  Bam.  &  Cress.  704.  It  does  not  appear  that  it  was 
there  ever  held  otherwise.  Rex  v.  Scammonden^  3  T.  R.  474,  a 
case  so  often  cited  in  support  of  a  contrary  course  of  decision 
elsewhere,  did  not  involve  the  doctrine  of  estoppel,  not  being 
between  parties  or  privies  to  the  deed.  It  was  a  mere  settle- 
ment case,  in  which  the  question  depended  upcm  the  fetct  of 
the  purchase  of  any  estate  in  the  parish,  and  the  payment  of 
thirty  pounds  therefor;  and  parol  evidence  was  offered,  not  to 
contradict  the  deed,  but  to  ascertain  this  independent  collateral 
fact  But  a  different  rule  has  been  generally  adftptod  in  this 
country,  and  the  course  of  decision,  for  the  most  part,  has  been 
in  favor  of  free  inquiry  in  regard  to  the  fSEU^t  of  payment  in 
actions  for  purchase-money,  ete.  Many  of  the  cases  on  tiie 
subject  are  collected  in  Cowen's  notes  to  Phillips'  Evidence, 
217,  218, 1441,  ete.  (ed.  1843).  It  is  there  said  tiiat  when  the 
intention  in  regard  to  the  estete  is  not  disputed,  nor  the  opera- 
tion of  the  conveyance,  as  such,  sought  to  be  changed,  this 
clause  is  regarded  as  formal  merely,  like  the  date,  and  open 
for  explanation  by  parol.  Thus,  when  the  deed  acknowledges 
tiie  payment  of  the  consideration,  it  cannot  be  denied  by  the 
grantor  for  the  purpose  of  destroying  the  effect  and  operation 
of  the  deed,  though  it  may  be  denied  for  the  purpose  of  re- 
covering the  consideration  money:  Orcui  v.  Townsendj  2  Hill 
(N.  Y.),  667.  This  doctrine  is  now  in  this  country  supported 
by  such  a  weight  of  authority  as  not  readily  to  be  disturbed. 

But  this  case  goes  somewhat  further,  and  has  its  peculiar 
difficulties.  The  counsel  of  the  defendant  below  have  not  con- 
tested the  doctrine  that  the  payment  of  the  purchase- money 
is  open  to  inquiry,  notwithstanding  the  consideration  clause; 
but  they  deny  that  the  plaintiff  can  prove  the  existence  of  an 
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inoambrance  oa  the  premiseSy  as  part  of  his  case,  when  he 
expressly  covenants  by  his  deed  that  the  premises  were  free  of 
incmnbrances. 

In  England,  the  iigostice  which  sometimes  results  from  the 
strict  doctrine  of  estoppel,  applied  to  a  clause  merely  formal, 
has  been  so  strongly  felt,  that  courts  have  obviously  been  ready 
to  use  any  distinction  or  ambiguity  to  escape  it,  and  reach  the 
justice  of  the  case.  Lampon  v.  Corkej  6  Bam.  &  Aid.  606,  is 
an  instance.  In  Baker  v.  Dewey y  1  Bam.  &  Cress.  704,  already 
dted,  the  court  held  that  the  grantor  was  estopped  from  deny« 
ing  iJiat  the  purchase-money  had  been  paid;  but  intimated 
that  a  part,  which  had  been  retained  by  the  grantee  to  be 
worked  out  in  his  business  as  a  plumber  and  glazier,  might 
have  been  recovered  in  another  mode.  Baker  conveyed  land 
to  Dewey  in  consideration  of  a  given  price,  but  it  was  stipulated 
that  the  latter  should  retain  sixty  pounds  out  of  the  purchase- 
money,  to  be  paid  in  work.  While  it  was  held  that  Baker  was 
precluded  from  saying  that  any  part  of  the  money  remained 
due  as  purchase-money,  yet  it  was  said  that  the  consideration 
might  have  been  paid,  and  a  part  returned,  on  condition  that 
the  grantee  would  do  certain  work  for  the  grantor.  The  court 
placed  the  transaction  upon  the  ground  of  an  independent  or 
qucLsi  subse<Itient  agreement.  The  plaintiff  failed  because  there 
was  no  count  in  the  declaration  to  meet  such  a  case.  In  Schilr 
linger  v.  MeCanUy  6  Me.  364,  the  supreme  court  of  Maine  adopted 
the  same  view,  and  apjdied  it  to  another  state  of  facts.  S. 
owned  two  lots  in  the  same  town,  one  being  lot  No.  60,  other- 
wise known  as  the  Hall  farm,  and  lot  No.  66.  Being  indebted 
to  W.,  he  mortgaged  to  him  lot  No.  66,  without  any  other  de- 
scription, supposing  it  to  be  the  Hall  £Eirm.  Afterwards  S.  sold 
the  Hall  farm  to  M.,  taking,  as  part  of  the  consideration,  his 
obligation  ''to  cancel  the  mortgage  given  by  S.  to  W.,  of  the 
Hall  farm,"  which  obligation  he  assigned  to  W.,  the  mortgagee. 
In  a  suit  brought  on  this  undertaking  by  W.,  in  the  name  of 
S.,  he  declared,  first  for  money  had  and  received;  and  in  two 
other  counts  on  the  promise  to  cancel  a  mortgage,  first  as  on 
the  Hall  farm,  called  by  mistake  lot  No.  66;  and  secondly,  as 
on  lot  No.  66,  called  by  mistake  the  Hall  farm.  The  plaintil? 
proved  that  about  four  hundred  dollars,  being  part  of  the  con- 
sideration for  the  conveyance,  was  left  in  the  hands  of  the 
defendant  to  pay  the  mortgage  on  the  Hall  farm,  who  signed 
an  agreement  to  that  effect.  Thus  the  whole  transaction  in 
relation  to  the  conveyance  of  the  title,  and  the  payment  of  part 
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and  the  security  of  the  residue  of  the  consideration,  was  closed 
at  the  same  time.  The  construction  given  to  the  transaction 
Tras,  that  the  agreement  to  cancel  or  pay  off  the  mortgage  was 
received  as  part  payment  of  the  consideration,  so  much  being 
left  in  the  hands  of  the  grantee  for  that  purpose.  That  as  the 
grantee  might  have  proved  in  his  defense  that  the  agreement 
had  been  so  received,  had  he  been  sued  for  the  unpaid  part  of 
the  consideration,  so  on  the  other  hand  the  grantor  might 
prove,  as  he  did  the  foregoing  facts,  for  the  purpose  of  showing 
his  claim  to  the  four  hundred  dollars,  as  a  sum  left  in  the  de- 
fendant's hands  for  a  purpose  which  had  failed.  This  sum 
was  left  to  pay  off  a  mortgage  which  did  not  in  fact  exist,  and, 
the  purpose  having  CEuled,  was  so  much  in  the  hands  of  the 
grantee,  who  was  the  defendant,  and  recoverable  under  the 
count  for  money  had  and  received  to  the  use  of  the  plaintiff. 
These  cases  have  been  refen*ed  to  for  the  principle,  by 
which,  in  order  to  reach  the  justice  of  the  case,  the  effect  of  the 
consideration  clause,  as  held  in  those  courts,  was  avoided.  The 
collateral  and  independent  character  attributed  to  the  agree- 
ment, by  which  a  part  of  the  conEideration  was  left  in  the  hands 
of  tlie  grantee  to  be  specially  applied,  may  be  here  similarly 
adopted,  in  order  to  escape  the  supposed  effect  of  the  covenant 
against  incumbrances.  In  the  time  of  Lord  Mansfield,  it  was 
ruled  that  if  a  man  covenant  under  seal  that  another  shall 
enjoy  certain  premises,  he  shall  not  maintain  ejectment  against 
that  person  during  the  term  specified  in  the  covenant,  the  cove- 
nant by  estoppel  operating  as  a  lease:  Right  v.  Proctor j  4  Burr. 
2208.  It  would  probably  be  so  held  at  the  present  day.  How- 
ever, therefore,  the  covenant  in  the  present  case  might  estop 
the  grantor  in  an  action  between  the  parties  to  the  deed,  brought 
on  the  deed  or  defended  by  title  or  justification  under  the  deed, 
yet  can  it  have  thoX  effect  in  an  action  not  founded  on  the  deed, 
but  upon  an  agreement  merely  collateral?  In  Carpenter  v. 
Duller^  8  Mee.  &  W.  209,  it  was  held  that  though  as  between 
the  parties  to  an  instrument  under  seal,  in  an  action  upon  it, 
it  is  not  competent  for  the  party  bound  to  deny  a  matter  of 
recital,  yet  it  was  held  that  such  party  is  not  estopped  in  an 
action  by  the  other  party  not  founded  on  the  deed,  but  wholly 
collateral  to  it  Among  the  cases  referred  to,  to  exemplify  the 
doctrine  of  estoppel,  was  that  of  Lainaon  v.  Tremerej  1  Ad.  &  El. 
792.  In  that  case,  the  action  was  upon  a  bond  to  secure  the 
payment  of  rent  under  a  lease,  in  which  it  was  recited  that  the 
lease  was  at  a  rent  of  one  hundred  and  seventy  pounds;  and 
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the  defendant  was  estopped  from  pleading  that  it  was  one 
hundred  and  forfy  pounds  only,  and  that  sudi  amount  had 
been  paid.  The  court  said,  in  citing  the  case,  that  if  in  another 
suit,  though  between  the  same  parties,  the  question  should 
arise  collaterally  as  to  the  amount  of  the  rent,  it  could  not  be 
held  that  the  recital  in  the  bond  was  conclusive  evidence  as  to 
the  fact.  We  incline  to  think,  therefore,  that  in  this  action 
the  plaintiff  is  not  estopped  by  his  covenants  against  incum- 
branoes,  the  question  presented  being  collateral  to  the  deed 
merely. 

But,  independent  of  this  technical  answer  to  the  objection, 
if  the  consideration  clause,  under  the  course  of  adju<^cation 
in  this  country,  is  made  an  exception  to  the  general  doctrine 
of  estoppel,  why  should  not  the  exception  be  extended  to  the 
question  of  payment  in  this  instance,  coming  as  it  does  within 
the  same  reason?  The  evidence,  as  to  the  agreement  to  pay 
off  the  mortgage,  did  not  go  to  affect  the  operation  of  the  deed, 
but  simply  to  show  the  character  and  extent  of  the  payment 
of  the  consideration;  and  the  same  reasons  which  persuade  to 
the  free  admission  of  extrinsic  inquiry  in  the  one  case,  equally 
apply  to  the  other.  We  are  not  willing  to  reverse  on  account 
of  the  admission  of  the  evidence  in  this  instance. 

Another  ground  of  error,  predicated  upon  the  exceptions 
taken  at  the  trial,  is,  that  Beach  was  not  legally  damnified, 
not  having  discharged  the  original  liability  by  a  payment  in 
money,  but  merely  by  giving  a  new  security.  It  is  said  that 
the  giving  the  new  security  to  the  holder  of  the  Douglass 
mortgage  did  not  support  the  allegation  of  payment. 

Assuming,  in  this  form,  that  the  contract  charged  was 
proved,  the  defendant  was  obviously  damnified  to  the  whole 
extent  of  the  failure  by  the  defendant  to  appropriate  to  the 
discharge  of  the  Douglass  mortgage,  the  consideration  money 
left  in  his  hands  for  that  purpose.  As  the  giving  the  new  se- 
curity, received  as  payment,  extinguished  the  Douglass  bond 
and  mortgage,  perhaps  it  is  not  clear  that  this  case  comes 
within  the  range  of  cases  cited,  or  that  the  plaintiff  might  not 
recover  under  the  first  count.  But  however  this  may  be,  we 
do  not  perceive  any  difficulty.  The  second  count  expressly 
sets  out  the  giving  the  new  security  as  the  damnification  con- 
sequent upon  the  default  of  the  defendant,  and  the  evidence 
oertainly  supported  that  count. 

The  only  other  error  assigned,  necessary  to  be  poticed,  is  the 
alleged  variance,  as  to  the  mortgage,  between  the  declaration 
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and  the  evidence.  We  do  not,  however,  understand  the  lan- 
guage of  the  declaration  to  be  as  supposed  by  the  counsel  of 
the  defendant  below.  It  is  not  an  exception  for  which  we 
should  be  inclined  to .  reverse,  unless  the  error  were  very 
apparent. 

It  has  been  before  said  that  we  do  not  feel  called  upon  to  ex- 
amine those  objections  which  are  based  upon  the  supposed 
defect  of  evidence.  It  may  be  proper  to  say  that,  notwith- 
standing the  intervention  of  a  committee  of  speculators  be- 
tween BoUes  and  Beach,  yet  that  the  purchase-money  was  to 
be  paid  to  the  latter  for  his  own  benefit;  he  was  therefore  the 
party  in  interest,  and  entitled  to  sue,  though  it  is  true,  when 
paid,  it  became  also  so  much  paid  on  account  of  that  com- 
mittee. 

We  think  (though  I  hesitated  on  one  or  two  points)  that  the 
judgment  ought  to  be  affirmed. 

Halsted,  Chancellor,  delivered  a  dissenting  opinion. 

For  affirmance:  Justices  Carpenter,  Randolph,  and  Ogden, 
and  Judges  Porter,  Schenck,  and  McCarter — 6. 

For  reversal:  The  Chancellor,  Justice  Nevius,  and  Judges 
Speer  and  Wall— 4. 

Judgment  affirmed. 

AmiiLATB  CkMTRT,  DUTT  OF,  IS  TO  RSVIEW  LlOALITr  OF  PlIOCXBDnrQfl  of 

th«  ooort  below:  Phnien'  Bank  v.  CtUvU^  41  Am.  Deo.  616.  A  InU  of  ezoep- 
tiooa  Urings  vp  only  errors  in  the  opinion,  direotion,  or  jndgment  of  the 
court:  Staie  v.  SomervUkf  3S  Id.  248;  and  where  the  biU  of  ezoeptions  etatee 
that  oertain  facta  appeared,  the  appellate  conrt  most  take  it  that  theae 
facts  were  nndispnted,  or  conceded  by  both  parties:  Beach  v.  Padbard^  83  Id. 
185. 

Parol  Bvioknob  to  Show  Real  Ck)NSiDKRATioy  of  Deed,  when  and  when 
not  admissible:  See  Bullard  v.  Brigtjii,  19  Am.  Dec  292;  Btrnkt  ▼.  Brown,  36 
Id.  380;  Sdiermerfiom  v.  Vander/tejfUen,  3  Id.  304;  Duval  ▼.  BOb,  4  Id.  606; 
Betit  V.  Union  Bank,  18  Id.  283. 

JVDOlfENT    RbWRSSD  ONLY  FOR  ErROR  APPARSNT  IN  DlCIBION:  StoU  Y. 

8coU,  42  Am.  Dec  148. 

Parol  Assumption  by  Purchaser  of  Land  of  Mobtoagb  thbrbok  u 
▼aliil,  and  may  be  enforced:  MomU  v.  Van  A'est,  6  Stew.  263,  citing  the  prin- 
cipal case  BolUi  v.  Beach  was  also  cited  in  Stroftauer  v.  Voltx,  42  Mich.  448^ 
as  supporting  a  similar  position,  and  the  court  said  that  this  case  was 
not  opposed  to  other  cases,  or  out  of  harmony  with  the  general  rale 
which  excludes  parol  evidence  to  control  writings.  The  principal  case  waa 
also  referred  to  in  Wileon  y.  King,  8  C.  K  Green,  162,  on  the  point  that  a 
covenant  in  a  deed  that  premises  were  free  from  incnuibrances,  will  not  eatop 
the  complainant  from  recovering  on  a  parol  agreement  by  the  grantee  to  pay 
er  assame  a  mortgage  on  the  premises,  as  part  of  the  oonsideration. 
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fS  ZABBI8K1S,  49.J 

<hr  Appuoatuui  to  Quash  Iia>icnfKirr  fob  Pebjubt,  It  ib  DxacRKnoii- 
ABT  whether  the  oooit  will  qnaah  the  indictment,  or  pat  the  party  to  hie 
plee  or  demurrer,  or  leave  him  to  a  motion  in  arreet  of  jndgment 

PiBJUBT  IB  LrniTBD  EzcLnsTTBLT  TO  Oaths  ADMnrmsBSD  Df  Son  Jusff- 
oia;:  Proobidinq  at  the  common  law. 

Mbahiko  or  WoBD  "  Defosittoii,'*  ab  Used  in  Twbntt-thibd  Sbotiobof 
Act  lOB  TusiSHXXQ  Cbimes,  is  limited  to  the  written  teetimonj  of  a 
witneat  given  in  the  oonrse  of  a  judicial  proceeding,  eitlier  at  law  or  in 
eqvity,  and  it  is  not  need  as  synonymoos  with  ** affidavit  **  or  ''oath.'* 

Takzho  09  Falbb  AfmiAViT  IS  PxRJUBT  withm  the  provisions  of  the  act 
relative  to  oaths  and  affirmations:  R.  S.  871. 

iRDIOnCBNT  NOT  FOIIND  UPON  PBODUGTION  OF  LbOAL  AKD  Ck>lCFnjDrr  Eti- 

DBNCB  before  the  grand  jury  is  not  essentially  vicious,  so  as  to  give  the 
defendant  a  right  to  have  it  quashed;  the  constitutional  right  of  a  de- 
fendant that  he  shall  be  presented  by  a  grand  jury  does  not  reqnire  that 
the  presentment  be  founded  only  upon  l^gal  and  competent  evidence. 

MATBBiALnr  OF  Affidavit  upon  Which  Pkrjubt  is  Assignbd  must  ap- 
pear with  convenient  certainty.  It  may  be  shown  by  direct  averment, 
or  may  appear  from  the  matter  shown  upon  the  record. 

AiFmATiT  is  Matxbial  so  as  to  Sustain  Indictmbnt  fob  Pbbjubt  under 
it  when  taken  under  an  act  providing  that  a  certain  bank  that  had  sus- 
pended shall  not  resume  operations  until  the  affidavit  as  to  its  capita] 
had  been  filed. 

Falsi  Affidavit  mat  Sustain  Indictmbnt  fob  Pbbjubt,  though  U.n- 
AVAiLcro  from  other  causes,  if  the  oath  was  material  when  it  was  taken 

Affidavit  Diffbbino  fbom  PmLAsaoLOOT  of  Statutb  Fbbsgbibino  It  wiu. 
if  false,  sustain  an  indictment  for  perjury  where  it  is  identical  in  mean- 
ing with  the  statute  and  was  filed  to  comply  with  the  law. 

AUTHOBTTT  OF  OfHOBB  TaJLINO   OaTH  NBBD  NOT  BB  AVBBBBD  WITH  TTMM 

AND  Placb,  in  an  indictment  of  the  affiant  for  perjury,  if  every  materia 
act  done  to  constitute  the  offmse  is  averred  with  time  and  place. 

Conclusion  of  Indictmbnt,  whbbb  thbbb  is  Mobb  than  Onb  Statute. 
need  not  be  against  the  form  of  the  statutee. 

OBJBcnoNs  that  Namb  of  Jubob  in  Caption  did  not  Cobbispond  wivr 
the  name  in  the  panel,  and  that  the  indictment  is  averred  to  have  been 
presented  upon  the  oaths  and  not  upon  the  oath  of  the  grand  juxor%  cibA- 
not  be 


Motion  to  quash  an  indictment  for  peijuiy  for  takinir  a 
false  affidavit.    The  opinion  states  the  case. 

Elmefy  attomey-generaly  for  the  state. 

F.  T.  Frdinghuysen  and  A.  C.  M.  Pennington j  contra. 

By  Court,  Gbeen,  C.  J.  This  is  an  application  on  the  pav^ 
of  the  defendant  to  quash  an  indictment  for  perjury.  It  is  in 
all  cases  a  matter  of  discretion  whether  the  court  will  quash 
an  indictment,  or  put  the  party  to  his  plea  or  demurrer,  u^ 
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leave  him  to  a  motion  in  arrest  of  judgment:  Rex  v.  Wheady^ 
2  Burr.  1127;  Com.  Dig.,  tit.  Indictment,  H;  1  Ch.  Crim.  L. 
299;  StaU  v.  Hageman,  1  Green,  314;  Wharton's  Cr.  L.  131. 

The  application  is  almost  uniformly  denied  by  the  English 
^M>urt8  in  cases  of  treason,  felony,  and  other  high  crimes.  In 
Rex  v.  Bdiouy  1  Salk.  372,  Holt,  C.  J.,  said  we  never  quash 
indictments  for  perjury:  Com.  Dig.,  tit.  Indictment,  H;  1  Ch. 
Crim.  L.  300. 

In  this  country,  the  courts  have  lent  a  more  ready  ear  to 
applic4itions  to  quash,  as  being  less  dilatory  and  expensive 
than  other  modes  of  proceeding.  But  still  they  are  by  no 
means  ex  debito  jvstitiXj  and  there  are  strong  considerations  of 
public  policy  why  they  should  not  be  granted  in  the  higher 
grade  of  crimes,  except  for  substantial  reasons,  and  then  only 
in  cases  entirely  clear  of  doubt:  State  v.  Hageman^  1  Green, 
323;  People  v.  Eckfard,  7  Cow.  535;  Wharton's  Cr.  L.  131;  1 
Chit  Crim.  L.  300. 

Where  the  facts  charged  in  the  indictment  clearly  constitute 
no  crime;  where  the  court  in  which  the  indictment  is  found 
have  no  jurisdiction  of  the  offense;  where  it  appears  upon  the 
face  of  the  indictment  that  the  prosecution  is  barred  by  lapse 
of  time;  or  where,  for  any  cause,  it  is  manifest  that  no  judg- 
ment can  be  rendered  on  the  indictment,  there  is  obvious  pro- 
priety in  not  putting  the  defendant  to  the  expense  and  vexation 
of  a  trial.  But  when  the  exception  is  purely  technical,  in  no 
wise  affecting  the  merits  of  the  controversy,  there  would  seem 
to  be  no  good  reason  why  the  court  should  exercise  its  discre- 
tionary power  in  aid  of  the  defendant  Some  of  the  objections 
relied  upon  in  this  case  do  not  call  for  the  interference  of  the 
court  But  inasmuch  as  the  counsel  of  the  state  not  only 
waived  all  objection  to  the  application,  but  united  with  the 
defendant's  counsel  in  desiring  that  all  the  points  should  be  * 
summarily  disposed  of,  all  the  grounds  of  objection  to  the  in- 
dictment will  be  now  considered  and  decided.  The  suggestion 
is  necessary  to  guard  against  the  action  of  the  court  being 
drawn  into  precedent 

Pexjury,  in  this  case,  is  assigned  upon  an  affidavit  made  by 
the  defendant,  as  cashier  of  the  State  Bank  at  Morris,  under 
the  fourth  section  of  an  act  for  the  relief  of  ^^  the  president, 
directors,  and  company  of  the  State  Bank  at  Morris,"  approved 
the  fourteenth  of  February,  1849:  Pamph.  L.  51.  The  section 
enacts  that  the  said  bank  shall  not  resume  or  carry  on  any 
banking  operations  or  business  until  the  president  and  cashier 
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of  the  said  bank  shall  make  and  file  in  the  office  of  the  secre- 
tary of  this  state  their  affidavit  or  solemn  affirmation  that  said 
bank  has  bona  fide  a  cash  capital  for  banking  purposes  amomii- 
ing  to  at  least  forty  thousand  dollars.  There  Is  no  provision 
in  the  act  that  false  swearing  in  taking  the  affidavit  shall  con- 
stitute perjury.  It  is  insisted  that  even  if  the  affidavit  be  false, 
the  person  taking  it  is  not  guilty  of  peijuiy. 

The  taking  of  a  false  affidavit  under  the  act  most  clearly 
does  not  constitute  perjury  at  the  common  law,  which  is  limited 
exclusively  to  oaths  admhiistered  in  some  judicial  proceeding: 
8  Inst.  164;  Ex  parte  Beeching^  4  Bam.  &  Cress.  187;  1  Hawk. 
P.  C,  b.  1,  c.  69,  sec.  1. 

Nor  does  it  appear  to  come  within  the  provision  of  the 
twenty-third  section  of  the  act  for  the  punishment  of  crimes: 
R.  S.  262,  sec.  28.  The  term  ''  deposition,"  it  is  true,  is  some- 
times used  both  in  common  parlance  and  in  legislative  enact- 
ments as  sjnionymous  with  ^'  affidavit "  or  "  oath."  It  is  thus 
defined  by  Webster.  It  is  obviously  so  used  by  the  legislature 
in  the  act  to  authorize  the  president  of  the  council  of  proprie- 
tors in  West  Jersey,  to  administer  oaths  and  affirmations  to 
witnesses  in  certain  cases:  R.  S.  787,  sec.  2.  But  in  its  more 
technical  and  appropriate  sense  it  is  limited  to  the  written 
testimony  of  a  witness  given  in  the  course  of  a  judicial  pro- 
ceeding,-either  at  law  or  in  equity:  Jac.  Law  Diet.,  Deposition; 
Bouvier's  Law  Diet.,  Deposition. 

In  this  restricted  sense,  it  appears,  firom  the  context,  to  have 
been  used  by  the  legislating  in  the  definition  of  the  crime  of 
perjury,  in  the  act  for  the  punishment  of  crimes.  To  give  to 
the  word  '*  deposition,"  as  used  in  that  act,  its  more  compre- 
hensive sense,  would  extend  the  crime  of  perjury  even  to 
official  oaths,  which  could  never  have  been  within  the  contem- 
plation of  the  legislature.  If  the  legal  criminality  of  the  de- 
fendant depended  upon  the  provisions  of  this  act  alone,  the 
indictment  could  not  be  sustained.  But  the  provisions  of  the 
act  relative  to  oaths  and  affirmations  (R.  S.  871)  are  much 
more  comprehensive.  The  act  designates  the  officers  before 
whom  may  be  taken  ^'  all  oaths,  affirmations,  and  affidavits 
required  to  be  made  or  taken  by  any  statute  of  this  state,  or 
necessary  or  proper  to  be  made,  taken,  or  used  in  any  court  of 
this  state,  or  for  any  lawful  purpose  whatever,  excepting  offi- 
cial oaths,  oaths  required  to  be  taken  in  open  court  or  upon 
notice."  The  second  section  then  provides  that  if  any  person 
shall  willfully  and  corruptly  swear  or  affirm  falsely,  in  or  by 
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any  oath,  aflSrmation,  or  affidaTit,  made  or  taken  in  poisoance 
of  ibis  act,  Biich  person  shall  be  deemed  guilty  of  pexjoiy,  and 
pimished  accordingly.  The  primary  design  of  the  act  was 
imdonbtedly  to  ascertain  the  officers  before  whom  oaths,  affir- 
mations, and  affidavits  might  lawfully  be  taken,  and  to  sub- 
ject persons  taking  false  oaths  or  affirmations  before  such 
officers  to  the  penalties  of  peijury.  It  may  not  have  been 
within  the  contemplation  of  the  legislature  either  to  define  the 
crime  of  peijury  or  to  extend  or  limit  its  application.  Yet 
such,  it  cannot  be  denied,  is  the  necessary  effect  of  the  lan- 
guage they  have  used;  and  such  must  be  the  construction  of 
the  act^  unless  such  construction  leads  to  consequences  which 
it  is  manifest  the  legislature  never  could  have  contemplated. 
We  see  no  ground  upon  which  the  court  can  avoid  the  plain 
and  literal  construction  of  the  act.  Indeed,  some  countenance 
la  given  to  the  idea  that  the  legislature  contemplated  such 
comrtruetion  by  the  fact  that  they  have  exempted  from  its 
operation  official  oaths,  apparently  for  the  sole  purpose  of 
exempting  them  from  the  penalties  of  peijury.  The  oath  in 
question  is  clearly  within  the  provisions  of  this  statute.  It  is 
made  necessary  by  a  statute  of  this  state,  and  is  taken  before 
one  of  the  officers  designated  in  the  act 

2.  It  is  further  objected  that  the  indictment  is  not  found 
upon  evidence  produced  before  the  grand  jury.  In  support  of 
the  objection,  two  affidavits,  taken  in  pursuance  of  notice, 
have  been  laid  before  the  court;  one  made  by  the  officer  befixre 
whom  the  affidavit  upon  which  the  peijury  is  assigned  purports 
to  have  been  taken,  stating  that  he  was  not  a  witness  before  the 
grand  jury;  the  other  made  by  the  secretary  of  state,  stating 
that  the  original  affidavit  was  filed  in  his  office  on  the  twenty- 
first  of  August,  1849,  and  has  not  been  off  the  files  since  that 
time;  that  he  had  not  been  subpoenaed  to  produce  the  original 
era  sworn  copy  before  the  grand  jury  of  the  county  of  Morris, 
and  that,  to  his  knowledge  or  belief,  the  original  affidavit  was 
not  before  the  grand  jury. 

These  affidavits  are  incompetent  upon  this  motion,  and  were 
so  held  by  this  court  in  the  case  of  State  v.  Rickey ^  4  Halst 
296.  But  in  compliance  with  the  request  of  counsel,  we  do 
not  place  our  opinion  upon  this  ground. 

Admitting  the  evidence  to  be  competent,  they  do  not  estab* 
lish  the  proposition  upon  which  the  defendant  rests,  viz.,  that 
there  was  no  legal  evidence  before  the  grand  jury  in  support  of 
the  indictment.    They  show  that  neither  the  original  affidavit 
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nor  the  officer  before  whom  it  was  taken  was  before  the  grand 
jury.  But  it  is  easy  to  conceive  of  other  competent  evidence 
upon  which  the  grand  jury  may  have  acted.  If  a  copy  of  the 
affidavit  had  been  produced  before  the  grand  jury,  coupled 
with  proof  of  the  admission  of  the  defendant  that  he  took  the 
affidavit,  of  which  the  paper  produced  was  a  true  copy,  would 
not  that  have  been  sufficient  to  warrant  the  finding  of  the 
grand  jury?  But  conceding  that  the  proposition  is  fully  es- 
tablished, that  there  was  not  legal  and  competent  evidence 
before  the  grand  jury,  does  that  afford  the  subject-matter  to 
sustain  either  a  motion  to  quash  or  a  plea  in  abatement?  We 
are  clearly  of  opinion  that  in  this  state,  at  least,  it  does  not. 

If  the  position  be  sound,  that  every  indictment  not  found 
upon  the  production  of  legal  and  competent  evidence  before 
the  grand  jury  is  essentially  vicious,  it  follows  that  in  all  cases 
where  the  witnesses  produced  before  the  grand  jury  are  from 
any  cause  legally  disqualified  or  incompetent  to  testify,  or 
where  any  essential  link  in  the  chain  of  testimony  is  sustained 
by  evidence  not  in  itself  legal,  the  indictment  cannot  be  sus- 
tained, although  there  be  ample  competent  testimony,  not  pro- 
duced before  the  grand  ;ury,  to  sustain  the  charges  of  the 
indictment.  If  it  be  true,  as  insisted  for  the  defense,  that  it  is 
the  constitutional  right  of  every  defendant,  not  only  that  he 
shall  be  presented  by  a  grand  jury,  but  that  such  presentment 
shall  be  founded  only  upon  legal  and  competent  evidence,  it 
would  seem  to  fpllow  that  in  all  cases  he  should  have  an  op- 
portunity of  availing  himself  of  the  objection,  and,  as  a  neces- 
sary consequence,  that  the  witnesses  should  be  examined  in 
open  court,  that  the  defendant  might  know  not  only  by  whom, 
but  by  what  evidence,  the  indictment  is  sustained.  It  would 
neither  be  consistent  with  law  nor  with  justice  to  deprive  the 
party  of  a  legal  objection,  by  permitting  the  witnesses  to  be 
sworn,  and  the  evidence  to  be  taken  in  private,  so  that  the  de- 
fendant shall  rarely  have  the  opportunity  of  availing  himself 
of  his  legal  rights.  If  the  law  recognized  it  as  a  right  of  the 
defendant  to  avail  himself  of  the  objection  that  the  indictment 
was  found  by  the  grand  jury  upon  evidence  not  strictly  legal 
or  competent,  it  would  be  consistent  neither  with  law  nor  jus- 
tice to  deprive  any  defendant  of  the  opportunity  of  making 
the  objection.  The  constitution  provides  that  no  person  shall 
be  held  to  answer  for  a  criminal  offense,  unless  on  the  present- 
ment or  indictment  of  a  grand  jury;  but  it  neither  provides  the 
mode  of  presentment,  nor  the  evidence  upon  which  it  shall 
rest    Nor  can  it  with  propriety  be  said  to  be  a  right  of  the  de- 
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fendant  to  be  informed  of  the  evidence  upon  which  the  grand 
jury  acted,  or  to  avail  himself  of  its  legal  incompetency.  The 
case  of  2209?  v.  Diekinsarij  Russ.  &  Ry.  401,  so  far  as  it  regards 
the  right  of  the  defendant  to  avail  himself  of  the  objection,  most 
rest,  it  is  presumed,  upon  the  authority  of  the  English  statute, 
and  not  upon  any  rule  of  the  common  law.  It  is  in  reality, 
however,  merely  an  exerdse  of  discretion  on  the  part  of  the 
court,  which  the  court  may  certainly  exercise  in  the  disposi* 
tion  of  an  indictment  in  all  cases  where  the  grand  jury  nave 
been  guilty  of  any  misconduct,  or  where,  fiom  any  cause,  pub* 
lie  justice  will  be  better  promoted  by  a  discharge  of  the  de* 
fendant  than  by  an  acquittal. 

The  case  of  United  States  v.  CooUdge^  2  GalL  864,  is  ap- 
parently an  authority  in  point  in  support  of  the  motion;  but 
with  the  highest  respect  for  the  tribunal  by  whom  it  was  de* 
dded,  we  cannot  recognise  its  authority.  The  case  is  in  more 
respects  than  one  anomalous,  viewed  in  regard  to  our  law  and 
mode  of  practice.  The  cause  had  been  partly  tried,  and  was 
postponed  in  consequence  of  a  witness  on  the  part  of  the  state, 
who  had  also  been  before  the  grand  jury,  declaring  that  he 
was  conscientiously  scrapxilous  of  taking  an  oath,  as  required 
by  law,  in  consequence  of  which  the  prosecution  fiEdled,  and  the 
witness  was  committed  for  a  contempt.  The  counsel  of  the 
defendant  thereupon  moved  that  the  indictment  be  quashed, 
on  the  ground  that  the  witness  had  not  been  sworn  before  the 
grand  jury.  The  affidavit  of  the  witness  was  taken  to  prove 
the  fact  that  he  was  not  sworn.  Counter-affidavits  were  pro- 
duced  on  the  part  of  the  prosecution;  but  the  court,  taking 
the  fiEUst  to  be  true  that  the  witness  was  not  sworn,  quae^ed  the 
indictment.  It  is  worthy  of  notice  that  the  motion  to  quash, 
so  fiar  as  appears  by  the  law,  was  entertained  without  obtain- 
ing leave  to  withdraw  the  defendant's  plea  of  not  guilty,  and 
that,  for  all  that  appeared  to  the  court,  there  might  have  been 
other  and  competent  evidence  before  the  grand  jury  of  the 
facts  testified  to  by  the  witness.  The  case  then  amounts  to 
this,  that  if  a  witness  be  examined  before  the  grand  jury  with- 
out being  sworn,  the  indictment  would  be  quashed,  though  the 
charges  be  fully  sustained  by  other  testimony  before  the  grand 
jury.  It  is  not  denied  that  the  court  may,  in  the  exercise  of 
a  sound  discretion,  in  order  to  promote  the  purity  of  the  ad- 
ministration of  justice  and  for  the  greater  security  of  the  rights 
of  the  citisen,  quash  an  indictment  by  reason  of  the  miscon- 
duct of  the  grand  jury.  But  if  it  be  meant  to  assert  that  thai 
is  a  right  on  the  part  of  the  defendant,  of  which  he  may  avail 
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himself  by  plea,  we  apprehend  the  proposition  is  totally  inde* 
fensible.  It  is  founded  in  a  misapprehension  of  the  office  of 
the  grand  jnryi  who  are  not  to  try  or  convict  the  defendanti 
bat  merely  to  authorize  the  accusation  upon  which  he  may  be 
put  upon  trial.  To  permit  every  defendant  to  question  the 
competency  and  qualification  of  every  witness  before  the  grand 
jury  would  lead  to  the  obstruction  of  the  administration,  if 
not  the  defeat  of  the  ends,  of  justice;  and  to  make  the  right 
at  all  valuable,  the  doors  of  the  grand-jury  room  must  be 
thrown  open,  and  the  defendant  pennitted  to  scrutinixe  not 
only  the  evidence  upon  which  he  is  to  be  tried,  but  also  the 
evidence  upon  which  he  was  indicted.  The  right  has  never 
been  recognized  in  New  Jersey,  and  it  is  obvious  that  serious 
evils,  without  corresponding  benefit,  must  result  firom  its 
xeoognition* 

8.  It  is  further  objected  that  the  affidavit  upon  which  perjury 
10  assigned  does  not  appear  by  the  indictment  to  be  material. 
The  materiality  of  the  oath  taken  must  appear  with  oovenient 
certainty.  It  may  be  shown  either  by  direct  averment  or  may 
appear  firom  the  matter  shown  upon  the  record:  Sharp^s  Cate^ 
Cro.  Car.  852;  Lan^B  Casej  Cro.  Elis.  148;  Rex  v.  AyleU,  1  T. 
R.  69;  Rex  v.  DauHin^  6  Id.  818;  Rex  v.  NiehoUf  1  Bam.  A  AdoL 
21;  Commonmalth  v.  Knight^  12  Mass.  274  [7  Am.  Dec.  72]. 

In  the  present  case,  it  appears  with  convenient  certainty,  both 
by  cbrect  averment  and  firom  the  facts  set  forth  in  the  indict- 
ment, that  the  affidavit  was  material  It  is  expressly  averred 
that  the  affidavit  was  material  to  resume  banking  operations 
under  the  act  The  affidavit,  moreover,  is  made  material  by 
the  very  terms  of  the  act  set  forth  in  the  indictment  It  was 
not  necessary  to  aver  expressly  that  the  bank  had  suspended, 
or  that  it  wished  to  resume,  or  that  it  authorized  the  affidavit 
to  be  made  and  filed.  These  matters,  so  far  as  they  are  at  all 
material,  appear  with  sufficient  certainty  from  the  face  of  the 
indictment  It  was  certainly  material  that  the  affidavit  should 
be  made  and  filed  in  order  to  enable  the  bank  to  resume  its 
operations,  and  if  the  cashier  made  the  affidavit  without  the 
order  or  direction  of  the  directors,  it  is  not  the  less  material, 
nor  is  he  the  less  guilty. 

4.  It  is  farther  objected  that  the  oath  is  not  in  compliance 
with  the  requirements  of  the  statute,  and  is  therefore  extra- 
judicial. 

The  statute  requires  that,  to  enable  the  bank  to  resume  opera- 
tions, the  president  and  cashier  shall  make  and  file  their  affi- 
davit that  the  bank  ^'  has  bona  fide  a  cash  capital  for  banking 
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ptirpoeeB  amounting  to  at  least  forty  thooBand  dollars."  The 
affidavit  of  the  president  and  cashier  is,  and  of  necessity  must 
be,  essentially  several.  Whether  it  be  contained  in  one  paper, 
or  in  two,  is  quite  immaterial.  The  parties  are  sworn,  and 
testify  severally,  though  there  be  but  one  written  affidavit 
Nor  does  it  at  all  affect  the  materiality  of  the  oath  of  the 
cashier,  or  his  culpability,  if^  firom  any  cause,  the  president 
fidled  to  take  the  oath.  The  oath  was  material  when  taken, 
and  if,  finom  any  cause,  it  was  rendered  unavailing,  its  materi- 
ality was  not  thereby  affected.  Two  witnesses,  or  at  least  one 
corroborated  by  circumstances,  are  essential  to  sustain  an  in- 
dictment for  perjury.  If  one  witness  should  testify  to  the  tajd 
of  perjury,  and  the  testimony  should  prove  unavailing  for  want 
of  a  second  witness,  the  first  would  not  thereby  be  rendered 
immaterial,  nor  the  witness  relieved  firom  the  crime  of  pegury 
because  all  the  evidence  which  the  law  required  had  not  been 
produced. 

Nor  is  the  objection  well  founded,  that  the  language  of  ihe 
affidavit  is  not  sanctioned  by  the  law.  The  legislation  did 
not  design  to  prescribe  the  precise  form  of  an  oath,  the  slight- 
est deviation  firom  the  phraseology  of  which  should  prove  fatal. 
The  affidavit  filed  appears  to  us  identical  in  meaning  with 
that  prescribed  by  the  statute.  An  averment  that  a  bank  has 
boTia  fide  a  cash  capital,  or  a  bona  fide  cash  capital,  or  a  cash 
capital  bona  fide^  seems  to  us  to  vary  rather  in  sound  than  in 
sense.  We  must  presume  that  the  defendant  so  understood 
it,  and  that  the  affidavit  was  filed  in  good  fcdth,  to  comply 
with  the  law,  and  not  with  a  design  to  escape  the  penalty  of 
perjury  by  a  mere  verbal  transposition. 

5.  It  is  objected  that  the  indictment  is  defective  in  the 
averment  of  the  authority  of  the  officer  to  take  the  affidavit. 
The  indictment,  in  this  respect,  conforms  to  the  precedents 
found  in  the  books,  except  that  it  omits  the  phrase  ''then  and 
there."  The  precedents  usually,  though  not  universally,  in 
averring  the  authority  of  the  officer,  aver  it  with  circumstance 
of  time  and  place.  Exceptions  to  the  practice  are  to  be 
found:  Stubbs's  Cr.  Cir.  520. 

The  general  rule  is,  that  in  indictments  for  offenses  of  com- 
mission, every  act  which  is  a  necessary  ingredient  in  the 
offense  must  be  laid  with  time  and  place.  In  cases  of  felony 
in  favorem  vit»j  the  rule  is  strictly  enforced;  but  in  indict- 
ments for  misdemeanors,  if  time  and  place  be  added  to  the 
first  act,  it  will  be  construed  to  refer  equally  to  all  the  ensuing 
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acts,  although  in  practice  it  is  usual  to  repeat  the  averment: 
2  Hale's  P.  C.  178;  Banders  Caae^  Cro.  Jac.  41;  Arch.  Cr. 
PI.  11. 

In  the  present  case,  it  is  not  denied  that  time  and  place  are 
added  to  every  material  act  done  to  constitute  the  offense. 
The  indictment  charges  that  the  defendant,  on  the  twentieth 
of  August,  1849,  at  the  township  of  Morris,  appeared  before  C. 
E.  S.,  then  and  still  being  one  of  the  masters  in  chancery,  and 
then  and  there,  before  the  said  C.  E.  8.,  master  of  chancery  as 
aforesaid,  in  due  form  of  law  was  sworn,  and  did  then  and 
there  take  and  subscribe  his  solenm  oath  in  writing,  before  the 
said  C.  E.  S.,  master  as  aforesaid  (the  said  C.  E.  S.  havhig 
competent  power  and  authority,  as  such  master  in  chancery, 
to  administer  the  oath  to  the  said  H.  D.  in  that  behalf).  The 
addition  of  time  and  place  extends  as  well  to  the  authority  of 
the  officer  as  to  the  fact  of  taking  the  oath.  The  plain  and 
obvious  reading  of  the  sentence  is,  that  the  master  had  the 
authority  at  the  time  and  place  of  administering  the  oath. 
The  indictment^  therefore,  is  sufficiently  certain. 

6.  It  is  further  objected  that  the  indictment  should  have 
concluded  ^* against  the  form  of  the  statutes,"  and  not  "against 
the  form  of  the  statute."  Whatever  may  have  been  the  tech- 
nical refinements  in  the  ancient  cases  upon  this  point,  the 
modern  authorities  do  not  countenance  the  objection.  The  de- 
cisions in  New  Jersey  are  against  it:  Tovndey  ads.  Staie^  3 
Harr.  (N.  J.)  311;  CruiBer  v.  State^  Id.  206;  State  v.  Berry,  4 
Halst.  374. 

The  objections  that  the  name  of  one  of  the  jurors  contained 
in  the  caption  did  not  correspond  with  the  name  in  the  panel, 
and  that  the  indictment  is  averred  to  have  been  presented 
upon  the  oaths,  and  not  upon  the  oath  of  the  grand  jurors, 
have  been  considered  and  overruled  in  the  case  of  State  v.  Nor^ 
ton,  3  Zab.  33,  decided  at  the  present  term. 

The  motion  to  quash  must  be  overruled. 

Randolph  and  Ogden,  JJ.,  concurred. 

The  like  order  will  be  made  in  the  case  of  State  v.  Lambert 
Norton,  for  perjury,  which  involves  the  same  points,  and  was 
submitted  by  counsel  upon  the  same  argument. 


Motion  to  Quash  Indictmknt  is  Addbissid  to  Somro  DiscRxnov  of 
Court,  and  its  refusal  is  no  groond  of  ezoeption:  ComTnomoeaUk  ▼.  Eagimam, 
48  Am.  Dec.  596,  and  note. 
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What  Ck>N3TiT0TES  Perjuby:  See  People  ▼.  Cottier^  48  Am.  Deo.  099,  and 
note. 

Indictment  for  PssjuitY,  What  must  Stati:  See  People  ▼.  Cottier,  48 
Am.  Deo.  699,  and  note. 

Statutory  Offense,  Indictment  fob,  must  CoNCLnDB  '^Oontra  Fobmam 
Statuti:  *'  Chapman  ▼.  Commonwealth,  34  Am.  Deo.  665;  Warner  ▼.  Com- 
momoeatlh,  44  Id.  114;  Hpas  ▼.  State,  22  Id.  767;  People  ▼.  Bnoeh,  27  Id.  197; 
Jieed  V.  Nortltfield,  23  Id.  662;  CommomoeaUh  v.  Searle,  4  Id.  446;  and  an  in- 
dictment which  ooncludes  "  a^;ainst  the  form  of  the  statate  "  will  rapport  a 
conviction,  although  the  offense  charged  ia  the  creation  of  aoYeral  atatatea: 
Slate  V.  Wilbor,  36  Id.  245,  and  note. 

Characfeb  of  Evxdenob  befobb  Gband  Jvbt  No  Gbouvd  iob  Quaeb* 
ma  Ikdictmbnt:  8km  ▼.  Hoyd;  27  Am.  Dee.  S7C 
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NEW  YORK. 


Union  Bane  of  Louisiana  v.  Gostbil 

[S  Niw  YoBX  (S  ComrooK).  VLl 

QvARAVTEBi  ABM  SvBJBOT  TO  Samb  Ritlib  OF  OofigrituugiON,  eridaooe^  mod 
snifioieiicy  of  ooiiad«rmtio&  m  are  applied  to  otlwr  eontract^  exoept  iltal 
(in  New  York)  the  statate  of  fraadi  reqniiee  that  they  ahoold  be  in  writ- 
ing, sabeoribed  by  the  party  to  be  charged,  and  ezprewing  the  ooniid« 
eration* 

OoorsiDSBATiOK  BxpBiasu)  nr  Prutcipal  Oohtkaot  will  Susiain  Oujb- 
ijriT  of  performance  of  it»  whereof  both  are  in  tribute  and  are  givwi  ae 
parte  of  the  nme  tranaaotion. 

GuARAiTTT  WuTTiN  XTTOV  LRTDt  ow  Obmdti,  and  delhrered  with  it^  en* 
gaging  that  drafts  to  be  drawn  upon  the  faith  of  the  letter  ahall  be  paid, 
•officiently  ezpreaaea  the  oonaideration;  for  the  letter  may  be  read  with 
the  guaranty,  and  when  ao  read,  ahdws  that  the  money  or  other  valne  to 
be  given  for  the  drafts  ia  the  oonaideration. 

VonoB  or  Aooeptakob  or  Quabahtt  abaolate  in  ita  terma,  need  not  bo 
given,  in  order  to  charge  the  gnarantor. 

SuBBTT  roB  AooBPTAKcni  AND  Patmbnt  or  Bill  oajt  OoMPLAnr  or  Want 
or  NoTiOB  of  ita  diahonor,  only  in  caae  and  to  the  extent  that  he  haa 
aoffered  loaa  through  anch  want  of  notice. 

QmnMAL  Lbttbr  Pubtobtino  to  Authobieb  Opbn  and  CoNTnnno)  Cbbdit 
ia  not  limited  to  dealinga  with  a  aingle  indiridiial,  but  may  be  preaented 
to  aeveral;  and  each  of  thoae  who  made  advanoea  on  the  faith  of  it  (ontil 
any  amoont  to  wnioh  it  ia  limited  ia  reached)  ia  entitled  to  ana  upon  it 
for  reimbnraement. 

Ebbob  to  review  a  judgment  of  the  New  York  superior  court 
on  a  verdict  taken  subject  to  opinion.  The  action  was  asaump^ 
9U  on  a  guaranty.  The  proof  showed  that  Heckscher  &  Coster, 
in  New  York,  gave  to  Eohn,  Daron,  &  Co.,  of  New  Orleans,  a 
letter  of  credit  in  these  words:  "Sir — ^We  hereby  agree  to  ac- 
cept and  pay  at  maturity  any  draft  or  drafts  on  us,  at  sixty 
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days'  sight,  issued  by  Messrs.  Kohn,  Daron,  &  Co.,  of  your  city, 
to  the  extent  of  twenty-five  thousand  dollars,  and  negotiated 
through  your  bank."  Directly  underneath  it,  on  the  sheet. 
Coster  gave  the  guaranty  on  which  this  action  was  founded,  atf 
follows:  '^I  hereby  agree  to  guarantee  the  due  acceptance  and 
payment  of  any  draft  or  drafts  issued  in  virtue  of  the  above 
•credit.  (Signed)  John  G.  Coster."  These  writings  were  not 
addressed  to  any  particular  person;  but  upon  the  faith  of  them 
the  City  Bank  of  New  Orleans  bought  from  Kohn,  Daron,  &  Co. 
one  draft  such  as  the  letter  described,  without,  however,  noting 
tipon  the  letter  the  fact  that  it  had  thus  been  used.  Later,  the 
Union  Bank  of  Louisiana,  on  the  faith  of  the  letter  and  guar- 
anty, purchased  two  more  drafts,  aggregating  nearly  ten  thou- 
sand dollars,  both  of  which  were  duly  accepted  and  paid. 
Later  yet,  the  same  bank,  still  holding  the  letter  and  guaranty, 
bought  a  third  draft  for  four  thousand  dollars,  which  was  pro- 
tested, and  they  then  brought  this  action  on  the  guaranty 
(against  Gerard  H.  Coster  and  others,  the  executors  of  John  G. 
-Coster,  he  having  meantime  died).  The  grounds  of  defense 
taken  on  the  trial  werie:  That  the  guaranty  was  insufficient 
under  the  statute  of  frauds,  because  not  expressing  any  consid- 
•eration  or  any  name  or  description  of  a  promisee;  that  the 
Union  Bank  ought  to  have  given  Coster  notice  of  their  inten- 
tion to  act  on  his  guaranty,  and  afterward,  of  the  dishonor  of 
the  draft;  that  the  use  of  the  letter  with  the  City  Bank  fixed 
it  as  a  contract  with  that  bank,  and  it  could  not  afterwards  be 
used  with  another.  As  to  these  points,  the  judge  ruled  in  favor 
of  the  plaintiff.  The  defendants  also  alleged  a  revocation  of  the 
guaranty,  as  to  which  the  judge  charged  that  if  Coster  revoked 
his  guaranty,  and  gave  the  Union  Bank  notice  of  the  revoca- 
tion, before  the  bank  purchased  the  draft  in  suit,  the  action 
could  not  be  maintained,  otherwise  it  could  be;  and  he  left  the 
questions  of  revocation  and  notice  to  the  jury  as  matters  of 
tact.  The  jury  found  a  verdict  for  plaintifis  for  the  amount 
claimed,  and  the  general  term  ordered  judgment  on  the  verdict. 

BuAer  and  EvartSj  and  J.  Prescott  HaUy  for  the  plaintifis  in 
error,  the  executors  of  Coster. 

Charles  8.  Roe^  attorney,  and  Benjamin  W.  Bonneyj  of  coun- 
sel for  defendants  in  error,  the  Union  Bank. 

By  Court,  Pratt,  J.  Contracts  of  guaranty  difier  from  other 
ordinary  simple  contracts  only  in  the  nature  of  the  evidence 
required  to  establish  their  validity.    The  statute  requires  every 
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special  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  to  be  in  writing,  subscribed  by  the  jiarty  to  be 
charged  thereby,  and  expressing  therein  the  consideration; 
and  no  parol  evidence  will  be  allowed  as  a  substitute  for  these 
requirements  of  the  statute.  But  in  other  respects,  the  same 
ndes  of  construction  and  evidence  apply  to  contracts  of  this 
character  which  apply  to  other  ordinary  contracts.  Hence  the 
consideration  which  will  support  a  contract  of  this  character, 
as  in  other  cases,  may  consist  in  some  benefit  to  the  promisor, 
or  some  other  person  at  his  request,  or  some  trouble  or  detri- 
ment  to  the  promisee:  Smith  v.  Weed^  20  Wend.  184  [32  Am. 
Dec.  525];  Watson  v.  RandaU,  Id.  201;  Theobald  on  Principal 
and  Surety,  3,  4;  Pullin  v.  Stokes,  2  H.  Black.  312.  Nor  is 
any  particular  form  of  words  necessary  to  be  used  for  express- 
ing the  consideration;  but  it  is  enough  if  firom  the  whole  in- 
strument the  consideration  expressly  or  by  necessary  inference 
appears;  so  that  it  be  clear  that  such  and  no  other  was  the 
consideration  upon  which  the  promise  was  made:  Douglass  v. 
Howlandf  24  Wend.  85;  Allen  v.  Jaquish,  21  Id.  628;  Walrath 
Y.  Thompson^  4  Hill  (N.  Y.),  200;  Raikes  v.  Todd,  8  Ad.  &  £L 
846;  James  v.  WiUiainSj  5  Bam.  &  AdoL  1109.  And  the  rule 
allowing  two  or  more  instruments  given  at  the  same  time  and 
relating  to  the  same  subject-matter  to  be  construed  together  as 
one  instrument,  applies  also  to  this  class  of  contracts;  so  that 
when  a  guaranty  is  given  at  the  same  time  with  the  principal 
contract  and  forms  a  part  of  the  entire  transaction,  if  the  con- 
sideration be  stated  in  the  principal  contract,  though  none  be 
stated  in  the  guaranty,  it  will  suffice:  Leonard  v.  Vredenburgh, 
8  Johns.  35  [5  Am,  Dec.  317];  Rogers  v.  Kneeland,  10  Wend. 
218;  S.  C,  13  Id.  114.  So  also  as  in  other  cases,  parol  evidence 
of  the  circumstances  under  which  the  contract  was  made  may 
be  given,  to  aid  the  court  in  giving  a  true  construction  to  am- 
biguous terms  therein,  or  to  show  that  separate  contracts  Mlate 
to  the  same  subject-matter. 

It  should  also  be  observed  here,  that  our  statute  in  terms 
only  requires  the  contract  to  express  therein  what  it  had  been 
well  settled  the  statute  of  Elizabeth  required  it  to  contain,  and 
the  same  rules  of  construction  should,  therefore,  be  applied  in 
cases  under  both  statutes:  Douglass  v.  Howland,  24  Wend.  35. 

With  these  observations  in  relation  to  the  law  governing 
cases  of  this  kind,  we  come  to  the  consideration  of  the  contract 
in  question. 

The  letter  of  credit  of  Ileckscher  &  Coster  is  an  original 
undertaking  on  the  face  of  it  to  accept  any  drafts  to  be  drawn 
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upon  them  at  idxty  days  by  Kohn,  Daron,  &  Co.  to  the  extant 
of  twenty-five  thousand  dollars,  and  negotiated  by  the  bank  to 
whom  it  is  addressed.  The  consideration  of  their  undertaking 
appears  very  plainly  from  the  instrument.  It  is  an  open  propo- 
sition to  the  bank  to  which  it  is  addressed,  that  if  it  will  pur- 
chase the  drafts  drawn  by  Kohn,  Daron,  &  Co.,  they  will  accept 
and  pay  the  same.  As  soon,  therefore,  as  the  bank  complied 
with  the  propodticMi,  the  contract  was  closed,  and  the  rights 
and  liabilities  of  the  parties  became  fixed.  Upon  this  part  of 
the  contract,  there  can  be  no  question  that  a  sufficient  consid- 
eration  appears  upon  the  face  of  the  contract  to  uphold  it. 
But  it  requires  no  greater  or  different  consideration  to  support 
a  guaranty  than  to  support  an  original  promise.  The  only 
difiierence  in  the  two  cases  consists  in  the  former  requiring  the 
consideration  to  appear  upon  the  contract  itself,  whereas  the 
consideration  to  support  the  latter  may  be  proved  by  paroL 
The  question,  therefore,  in  this  case  is  whether  the  consideration 
of  the  imdertaking  of  the  defendants'  testatcur  appears  upon 
the  instrument  itself,  or  rather  whether  the  two  instruments 
may  be  read  together  so  that  the  same  consideration  shall  sup- 
port both. 

The  guaranty  is  without  date,  and  at  the  foot  of  the  letter 
of  credit  Independent  of  the  parol  testimony,  it  should  be 
deemed  to  have  been  made  at  the  same  time.  It  is  addressed 
to  the  same  person,  and  relates  to  the  same  subject-matter.  It 
should,  therefore,  within  every  rule  of  construction,  be  deemed 
part  of  the  same  transaction,  and  the  two  instruments  should 
be  read  together  as  one  contract.  The  two  would  read  thus: 
''  In  consideration  that  you,  the  Union  Bank  of  Louisiana,  will 
purchase  any  draft  or  drafts  to  be  issued  by  Kohn,  Daron,  A 
Co.,  upon  Heckscher  &  Coster,  at  sixty  days,  not  exceeding 
twenty-five  thousand  dollars,  we,  the  said  Heckscher  &  Coster, 
will  accept  and  pay  the  same;  and  I,  the  said  John  G.  Coster, 
agree  that  Heckscher  &  Coster  shall  accept  and  pay  the  same." 
Now,  it  seems  to  me  clear  that  such  is  the  CEur  reading  of  the 
two  contracts  taken  together;  and  although  the  contract  of 
John  O.  Coster  may  be  deemed  collateral,  yet  had  the  two 
been  drawn  in  the  above  form,  no  question  could  have  been 
raised  upon  the  statute  of  frauds.  But  what  may  be  CEurly 
inferred  from  the  terms  of  a  contract  should  be  considered, 
for  the  purpose  of  giving  it  efiect,  as  contained  in  it;  and  this 
rule  applies  as  well  to  collateral  as  to  original  undertakings: 
PatUr  V.  Ontario  eU.  Ins.  Co.,  6  Hill  (N.  Y.),  147. 

There  is  a  wide  di£ferenoe  between  the  guaranty  of  an  existf* 
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ing  debt  and  the  goaranty  of  a  debt  to  be  contracted  upon  the 
credit  of  the  guaranty.  It  is  the  difference  between  a  past  and 
future  consideration.  A  past  consideration^  unless  done  at  the 
request  of  the  promisor,  is  not  sufficient  to  support  anj  prom- 
ise. But  a  promise  to  do  an  act  in  consideration  of  some  act 
to  be  done  by  the  promisee  implies  a  request,  and  a  compli- 
ance on  the  part  of  the  latter  closes  the  contract  and  makes  it 
binding.  And  altihough  it  may  be  necessary  firom  the  nature 
of  the  case  to  prove  performance  by  parol,  yet  such  evidence 
is  no  violation  of  the  statute  requiring  the  consideration  to  be 
in  writing.  The  consideration  of  the  promise  is  expressed^ 
and  the  parol  evidence  is  only  used  to  show,  not  what  the  con- 
sideration is,  but  that  the  act  which  constitutes  that  considera- 
tion has  been  performed.  Any  other  rule  would  require  every 
person  to  whom  a  letter  of  credit  is  directed  to  accept  the 
same  in  writing  before  the  drawer  would  be  bound.  For  in- 
stance, a  letter  drawn  in  the  country  and  addressed  to  a  mer- 
chant in  the  city,  guaranteeing  the  responsibility  of  the  person 
for  whose  benefit  the  same  was  drawn  for  a  given  bill  of  goods 
to  be  sold  to  him,  would  require  a  written  acceptance  by  the 
city  merchant  before  it  would  be  binding  upon  the  drawer. 
No  such  strict  rule  can  be  found  supported  by  any  adjudica- 
tion. I  am  therefore  satisfied  that  the  consideration  of  the 
guaranty  in  the  case  at  bar  sufficiently  appears  in  the  contract, 
and  that  the  same  was  valid  and  binding  upon  the  defendant's 
testator.  I  have  not  been  able  to  find  a  case  in  our  own  or 
the  English  courts  which  would  conflict  with  the  doctrine 
above  advanced;  but  on  the  contrary,  the  books  are  full  of 
cases  similar  in  their  circumstances  to  this  case,  where  the 
guaranty  has  been  sustained:  Leonard  y.  Vrede^ibwrghj  8  Johns, 
85  [6  Am.  Dec.  817];  Bailey  v.  Freeman^  11  Id.  221  [6  Am. 
Dec.  871];  Rogers  v.  Kneeland,  10  Wend.  218;  S.  C.  in  error, 
13  Id.  114;  Marquarhd  v.  Hipper^  12  Id.  620;  DouglcM  v.  How- 
land,  24  Id.  86;  Walrath  v.  Thompson,  4  Hill  (N.  Y.),  200; 
Stoats  V.  Howlett,  4  Denio,  669;  Shortrede  v.  Cheek,  1  Ad.  & 
El.  67;  Lysaght  v.  Walker,  6  Bli.  N.  R.  1;  Jartris  v.  WUkins,  7 
Mee.  &  W.  410;  Stadt  v.  LiU,  9  East,  848;  S.  C,  sub  nom.  Stapp 
T.  Lill,  1  Camp.  242;  Russell  v.  Moseley,  8  Brod.  &  B.  211; 
Newbery  v.  Armstrong,  4  Car.  &  P.  69;  Ryder  v.  Curtis,  8  Dow. 
&Ry  62. 

The  next  question  raised  in  the  case  is  as  to  notice  of  ao- 
ceptance.  We  must  hold  the  law  to  be  settled  in  this  state 
that  where  the  guaranty  is  absolute  no  notice  of  acceptance  is 
necessary.    Judge  Cowen,  in  Douglass  v.  Howland^  24  Wend. 
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85,  and  Judge  BronsoQ,  in  Smith  y.  Damij  6  Hill  (N.  Y.),  548, 
examined  the  cases  at  length  upon  this  question,  and  they 
showed  conclusively  that  by  the  common  law  no  notice  of 
the  acceptance  of  any  contract  was  necessary  to  make  it  bind- 
ing,  unless  it  be  made  a  condition  of  the  contract  itself^  and 
that  contracts  of  guaranty  do  not  differ  in  that  respect  from 
other  contracts.  In  this  case,  the  only  condition  of  Coster's 
xmdertaking  was  that  the  bank  should  purchase  the  drafts  to 
be  issued  by  Eohn,  Daron,  &  Co.,  and  upon  complying  with 
that  condition  the  rights  of  the  parties  became  fixed,  and  the 
contract  binding.  There  is  nothing  in  the  contract  from  which 
we  can  infer  that  it  was  the  intention  of  the  parties  that  notice 
should  be  given  in  order  to  fix  the  guarantor.  No  more  is  re* 
quired  to  make  the  guarantor  liable  than  to  make  Heckscher 
A  Coster,  and  the  only  notice  to  them  necessary  was  the  pre* 
sentment  of  the  drafts  for  their  acceptance  within  a  reason* 
able  time:  Allen  v.  Rightmerey  20  Johns.  866  [11  Am.  Dec. 
288];  Clark  v.  Burdetty  2  Hall,  197;  SomenaU  v.  Bamebyy  Cro. 
Jac.  287;  Brootbanl  v.  Taylovy  Id.  685;  Smith  v.  Go/,  2  Salk. 
457;  Vin.  Abr.,  tit.  Notice,  A,  8;  Com.  Dig.,  tit.  Pleading,  C^ 
75;  AtHnmm  v.  Cartery  2  Chit.  403. 

As  to  notice  of  non-acceptance  and  non-payment  of  the  bills 
by  the  drawees,  that  can  only  involve  the  subject  of  laches  on 
the  part  of  the  holders  of  the  drafts,  and  all  the  cases,  both  in 
England  and  in  this  coimtry,  concur  in  holding  that  this  de^ 
fenee  can  only  be  set  up  to  an  action  against  the  surety  in 
cases  where  he  has  suffered  damage  thereby,  and  then  only  to 
the  extent  of  such  damage:  Dimglasa  v.  Reynoldsy  7  Pet.  117; 
ReynoldB  v.  DtmglasSy  12  Id.  497;  Cremer  v.  Sigginaofty  1  Mason, 
323;  RusseU  y.PerkinSy  Id.  868;  Wildes  v.  Savagey  1  Story,  22; 
Craft  V.  Ishaniy  13  Conn.  28;  Hitchcock  v.  Humfreyy  5  Man.  & 
O.  559;  Walton  v.  MaecaUy  13  Mee.  &  W.  452;  3  Kent's  Com. 
122.  If,  therefore,  it  were  necessary  in  this  case  to  give  any 
notice,  no  evidence  has  been  given  showing  that  the  defend- 
ants, or  the  guarantor,  suffered  any  loss  in  consequence  of  the 
want  of  such  notice. 

The  only  remaining  question,  therefore,  worthy  of  cousidera- 
tion  in  this  case  arises  out  of  the  fact  that  another  bank  had 
previously  purchased  drafts  drawn  in  pursuance  of  the  letter 
of  credit  and  guaranty.  It  is  claimed  that  by  such  purchase 
the  contract  became  a  fixed  and  binding  contract  between 
such  bank  and  the  promisor,  and  thereby  lost  its  negotiable 
character,  and  became  located  so  that  no  other  person  or  bank 
oould  purchase  drafts  upon  the  credit  of  it. 
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The  gaarantj  in  this  case  was  manifestlj  intended  to  ac- 
company the  letter  of  credit,  and  is  satqect,  in  this  respect,  to 
the  same  construction.  I^  therefore,  it  was  competent  for 
Kohn,  Daron,  &  Co.  to  draw  sereral  drafts  not  exceeding  the 
limit  in  the  bill  of  credit  specified,  and  to  negotiate  them  at 
different  banks,  and  Heokscher  A  Coster  would  be  bound  by 
their  letter  of  credit  to  accept  and  pay  them,  the  guarantor 
would  also  be  liable  to  the  same  extent.  As  a  general  rule, 
the  surety  is  liable  to  the  same  extent  as  the  principal,  unless 
he  expressly  limits  his  liability:  Theobald  on  Principal  and 
Surety,  46.  It  iheie£are  only  becomes  necessary  to  examine 
the  letter  of  credit,  and  ascertain  whether  it  was  intended  to 
be  limited  to  one  particular  bank,  or  is  a  general  letter  of  credit 
to  any  and  all  persons  who  may  advance  money  upon  it  It 
is  somewhat  singular  that  we  find  so  few  adjudications  in  our 
courts  upon  a  class  of  commercial  instruments  which  enter  so 
largely  into  the  commerce  and  business  of  this  country,  and 
of  the  world. 

In  England,  it  seems  to  be  at  this  time  questionable  whether 
a  party  who  advances  money  upon  a  general  letter  of  credit 
can  sustain  an  action  upon  it:  Bussell  v.  Wiggin^  2  Story,  214; 
Bank  of  Ireland  v.  Archer^  11  Mee.  &  W.  383.  The  reason 
assigned  is  that  there  is  no  privity  of  contract  between  them. 
It  is  there  assumed  that  it  is  only  a  contract  between  the 
drawer  of  the  letter  and  the  person  for  whose  benefit  it  is 
drawn.  But  in  this  country  the  contrary  doctrine  is  well  set* 
tied.  Letters  of  credit  are  of  two  kinds,  general  and  special. 
A  special  letter  of  credit  is  addressed  to  a  particular  individual 
by  name,  and  is  confined  to  1^,  and  gives  no  other  person  a 
right  to  act  upon  it.  A  general  letter,  on  the  contrary,  is  ad- 
dressed to  any  and  every  person,  and  therefore  gives  any  per- 
son to  whom  it  may  be  shown  authority  to  advance  upon  its 
credit.  A  privity  of  contract  springs  up  between  him  and  the 
drawer  of  the  letter,  and  it  becomes  in  legal  effect  the  same  as 
if  addressed  to  him  by  name:  SusuU  v.  Wiggin^  2  Story,  214; 
DwhU  v.  Trask^  12  Mass.  154;  Carnegie  v.  Jlforrwcm,  2  Met.  881; 
Ontario  Bank  v.  Worthingtony  12  Wend.  693;  Adams  v.  Jones^ 
12  Pet.  207;  Birekhead  v.  Brown,  6  Hill,  641;  Story  on  Bills; 
see  Beawes's  Lex  Merc.  444. 

But  these  general  letters  of  credit  may  be  subdivided  into 
two  kinds,  those  that  contemplate  a  single  transaction,  and 
those  that  contemplate  an  open  and  continued  credit,  em* 
bracing  several  transactions.  In  the  latter  case,  they  are  not 
generally  confined  to  transactions  with  a  single  individual,  but 
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If  the  nature  of  the  business  which  the  letter  of  credit  was 
intended  to  facilitate  requires  it,  different  individuals  are  au- 
thorised to  make  advances  upon  it,  and  it  then  becomes  a 
several  contract  with  each  individual  to  the  amount  advanced 
by  him.  Thus  a  general  letter  of  credit  may  be  issued  to  a  per- 
son to  enable  him  to  purchase  goods  in  the  city  of  New  York, 
fiir  a  country  store.  The  very  nature  of  the  business  requires 
him  to  deal  with  different  individuals  and  houses  in  order  to 
obtain  the  necessary  assortment.  It  has  never,  as  I  am  aware, 
been  questioned  that  the  guarantor  might  be  bound  to  several 
persons  who  should  furnish  goods  upon  the  credit  of  the  letter. 

So,  letters  are  issued  by  commission  houses  in  the  city,  to 
enable  persons  to  purchase  produce  in  the  western  states.  The 
money  is  obtained  from  the  local  banks  in  those  states  by 
drafts  drawn  upon  those  houses,  and  upon  the  fSedth  of  the  let- 
ters of  credit  It  may  often  happen  that  a  single  bank  cannot 
furnish  the  requisite  amount,  or  it  may  be  necessary  to  use 
money  in  different  and  distant  localities.  I  am  not  aware  of 
any  question  ever  having  been  raised  as  to  the  authority  of 
different  banks  to  act  upon  the  same  letter  of  credit.  It  is 
absolutely  necessary  that  such  should  be  the  effect  of  them 
in  order  to  fSEtdlitate  the  commerce  of  the  country,  and  to  carry 
out  the  object  of  the  parties  in  issuing  the  letters  of  credit: 
Birethead  v.  Browny  5  Hill,  641 ;  Rw$M  v.  Wigging  2  Story,  214. 

The  letter  of  credit  in  this  case  was  evidently  intended  to  be 
general;  it  did  not  contemplate  a  single  transaction,  or  draft 
for  the  whole  amount,  but  several  drafts  limited  in  the  aggre- 
gate to  twenty-five  thousand  dollars.  Although  the  address, 
^  sir,"  and  ''your  bank,''  is  in  the  singular  number,  yet  I  think 
it  was  intended  to  be  used  in  a  distributive  sense,  and  apply 
to  any  bank  or  banks  who  should  purchase  the  drafts.  I  can 
see  no  object  which  the  drawers  should  have  for  limiting  the 
party  for  whose  benefit  the  letter  was  issued  to  a  single  bank. 
It  is  said  that  it  would  enable  them  more  readily  to  revoke  the 
authority.  But  these  letters  are  not  issued  without  either  un- 
doubted confidence  in  the  persons  for  whose  benefit  they  are 
drawn,  or  upon  ample  security.  The  idea  of  giving  notice  of 
revocation  to  any  party  but  that  for  whose  benefit  they  are 
drawn,  is  never  entertained  by  the  guarantors  in  cases  of  gen- 
eral letters.  When  they  wish  to  provide  for  any  such  contin- 
gency, the  letters  are  framed  accordingly.  Again,  in  this 
case,  the  parties  themselves  have  treated  tlds  letter  as  not  lim- 
ited to  a  single  bank,  for  they  accepted  bills  which  had  been 
discounted  by  the  plaintiffs. 
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I  am  therefore  satiBfied  that  the  plainliffB  were  anthoiiied 
to  purohaee  bills  upon  the  faith  of  the  letter  and  aooompanj- 
ing  goarantjy  and  that  the  previoos  pnrchaee  of  failla  by 
another  bank  is  no  defense. 

Whether  the  letters  had  been  revoked  with  the  knowledge 
of  the  plaintiffs  before  the  draft  was  discounted  by  them,  was 
a  question  of  &ct  for  the  jury.  It  would  clearly  constitute  no 
defense  unless  the  plaintiffs  had  notice  of  it  The  judgment 
of  the  superior  court  must  therefeire  be  aflkmed  with  costs. 

Judgment  affirmed. 

Tmanam  to  Airawxa  loa  Dm  or  AjraoDB,  wbmk  wqnired  to  be  in 
writang;  wTrrwifag  tfao  ooniidoration,  and  wbMk  luit;  800  Bmhar  t.  BrnMrn^ 
48  Am.  Deo.  726;  apemm  t.  BaMU.  46  Id.  346;  Dmham  r.Arieiffe,  47  Id. 
644;  n^dai  t.  TtmM&rryt  40  Id.  (O^;  Beamm  t.  Rumaif  Id.  778^  and  oaoei 
oited  m  the  notee  tiMEeta  In  Ktig/er  t.  Bank  qf  ChOem,  64  DL  SSO^  it  b 
haldt  oiting  ilie  prineipal  oaoe»  that  diafti  dzawn  under  a  letter  of  oredit  aio 
lOgMded  as  aooepted  drafti^  and  the  aooeptor  la  primarilj  liaUe^  bat  a  prom- 
lee  bj  eay  otber  penon  to  pay  tfaem  le  &  ooUiiteral  promiN^  and  mast  be 
pntfod  to  be  made  In  writing. 

Sumuiasur  or  XznuHDoir  or  CknsiinDtAnoir  ni  GvimAarr.— In  WVmm 
▼.  BAerU^  6  Boiw.  100,  tiie  prmeipel  oaae  ia  dted  to  the  point  tbat  nnder 
the  etatate  of  fnmdi  the  promiae  to  answer  for  anoiiier'a  engigaoMnt  mnat 
either  state  the  oonaideration  in  direot  and  intitlligihle  language^  or  its  tarme 
mnat  be  aooh  aa  to  import  whftt  the  preoiie  ooudderatua  1%  aa  dearij  aa  if 
formally  and  dixeolly  ateted.  Upon  the  point  that  where  a  goaran^  la  eze- 
oated  at  the  aame  time  with  the  prinoipal  oontraot,  aa  part  of  the  aame 
teanaaotioB,  and  &  oonaideration  ia  egpieeMd  in  the  prino^^  oontraot^  it  la 
aaffioiBnt  to  aapport  the  goaranty,  the  oaae  la  followed  In  Monk  t.  Okmifter- 
tote,  2Lana.  208;  ^iraiilT. HotekUtt,  16  How.  Pr.  204;  &  C,  26  Barb.  66; 
DuimiiigY.BtibertMtZ&  Id.  460.  Bat  in  Drojper  y.  8mow^  6  Daer,  664^  666, 
8.  O.  affirmed  In  20  N.  Y.  337,  it  waa  held  that  a  goaranty  of  a  oontraot 
for  the  pnxohaae  of  atodk  deliTerable  at  &  fatare  day,  thoogh  made  at  tiie 
aame  time  ae  the  original  oontraoti  waa  not  aapported  by  the  oonaideration 
ezpreoeed  in  aaoh  original  oontraoti  and  waa  void  beoanae  it  did  not  ezpreae 
the  oonaidaration»  and  the  principal  oaae  waa  explained  and  diatingniahed. 
In  Chmxh  t.  Brwmt  20  Barb.  486,  400^  a  goaranty  indoroed  npon  an  agree* 
ment  for  the  aale  of  gooda  at  the  time  of  ita  ezeoatioDy  aa  foOowa:  "  I  will 
be  reapooaiUe  for  all  aach  gooda  as  Mr.  White  ahaU  bay  of  the  Meeara. 
Ghoroh  within  one  year  from  date^  which  ahaU  not  be  paid  for  aooording  to 
the  terma  of  the  within  contract^*'  waa  heldToid»  aa  not  orprfiMing  the  oon- 
aideratioiiy  and  the  principal  caae  waa  referred  to  aa  being  overroled  <m  thia 
point  by  Brtw&terY.  SUence^  8  N.  T.  207.  Bat  thia  deeiaion  waa  reveraed  in 
Church  y.  BrowHf  21  DL  816,  316,  and  the  goaranty  waa  held  aaffioiently  to 
ezpreoa  the  oonaideratioa,  without  reference  to  the  prinoipal  contract,  and 
the  doctrine  of  Union  Bcmk  v.  Cotier,  aa  to  what  ia  to  be  deemed  a  aofficient 
expreaaion  of  the  oonaideration  to  satisfy  the  statute^  waa  commented  on  and 
approved;  and  on  the  other  hand,  Brewster  ▼.  Silence  waa  disapproved  by 
Ckmistock,  O.  J.,  who  deliTered  one  of  the  opiniona.  In  Speyere  ▼.  Lcunherl, 
1  Sweeny,  344^  S.  C,  6  Abb.  Rr.  K.  8.  317,  37  How.  Pr.  323,  in  diaonssing 
the  object  of  the  atatate  of  1863^  which  amended  the  seotion  of  the  atatai* 
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of  frandB  relating  to  penonal  contraots  by  omitting  the  words  **e»pioMing 
the  oonwderatJon,"  Freedman,  J.,  comments  on  the  principal  esse,  as  well  aa 
Draper  ▼.  Snow,  ChMnth  ▼.  Brown,  Breumter  t.  SUenee,  Mfpra,  and  other  New 
York  eases,  as  showing  how  the  law  was  before  that  amendment.  As  to 
when  a  guaranty  may  be  upheld  by  the  consideration  of  the  principal  cod* 
tract,  see  Beed  ▼.  Cutt$,  22  Am.  Dec.  184. 

CoRTBAora  EzjiboTiD  AT  Sams  Timx  Co98tsuxd  Tookthkb,  wBSf :  See 
Scwellr.  BoweU,  47  Am.  Dea  835,  and  note  referring  to  prior  oases  in  this 
oerisa.  In  Draperr,  Snow,  20  N.  T.  335,  Selden,  J.,  says  that  the  dedsion 
in  Union  Bank  ▼.  Corter,  cannot  be  sustained  "  upon  the  doctrine  that  dif- 
ferent instruments  made  at  the  same  time,  in  respect  to  the  same  matter,  are 
to  be  read  and  construed  together,"  because  "  one  essential  droumstanoe  was 
wanting;  vis.,  an  identity  of  parties.** 

Nionarrr  ov  Komn  ow  AoaxnAsoB  or  Quarajstt,  or  of  demand  and 
notice  of  non-payment^  by  principal  to  charge  guarantor;  See  Bapaljfe  ▼• 
BaO^,  8  Am.  Dea  199;  AUen  ▼.  Bightmere,  11  Id.  288;  QiUm  ▼.  Oamion,  Id. 
699;  WooOeg  r.  Sergeant,  14  Id.  419;  ^ncheloe  y.  JSobnea,  45  Id.  41;  WMkm 
T.  Meare,  Id.  233;  HoCAeios  ▼.  Chrieman,  51  Id.  124^  and  oases  cited  in  the 
notes  thereto.  Hist  notice  of  acceptance  of  an  abeolnte  guaranty,  not  stipn* 
lating  for  notice^  is  not  necessary  to  charge  the  guarantor,  is  held,  citing 
Unkm  Bank  r,  Coeter,  and  many  other  cases,  in  WtXtM,  Fargo,  S  Oo,  v.  DqhU, 
2  Utah,  414b  To  the  point  that  upon  an  absolute  guaranty  the  guarantor  is 
liaUe  upon  the  original  debtor's  defanlt^  without  proof  of  demand  or  notice^ 
the  principal  ease  is  cited  with  approval  in  fRncAeff  t.  Deltg,  15  Hun,  4,  and 
^temsT.  Marht,  85 Barb.  571,  uAHaweMaMmCo.v.  Fanington,  82 N.  Y. 
181.  The  ease  is  referred  to^  also^  in  Barhgdt  t.  EOie,  45  Id.  Ill,  as  an  au- 
thority for  the  doctrine  that  in  any  case  a  guarantor  is  not  discharged  bj 
want  of  notice,  unless  he  has  suiSared  loss  or  damage^  and  only  to  the  coctent 
of  such  loss  or  damage.  In  MeKmde  t.  Ward,  58  Id.  553^  it  is  held,  citiqg 
Union  Bank  ▼.  Cotter,  that  even  in  the  case  of  a  continuing  guaranty  it  is  not 
Bsoessary  to  give  the  guarantor  notide  of  the  advances  made  from  time  to 
time  upon  the  oontzact^  and  that  no  notice  is  required  until  a  reasonable  time 
after  the  principal's  default,  or  after  the  whole  trunsaotion  is  dosed,  ezoept 
in  particular  cases,  as  where  doubtful  oontingendeo  are  contemplated,  and 
there  is  no  liability  until  they  occur. 

That  Lrter  of  Cbxdit  ADBBuasD  to  PABTiouitA&  Pxbson  is  limited 
to  him,  and  that  the  writer  must  be  held  to  have  granted  it  in  rdiance  aa  his 
prudence  and  discretion,  that  such  a  letter  contains  no  general  power  to  in- 
teipoee  the  writer's  credit  or  transmit  his  guaranty,  and  that  this  is  specially 
to  be  observed  where  the  general  terms  of  the  letter  make  the  personal  limi- 
tation the  only  restraint  on  the  writer's  responsibiHty — ^is  a  principle  to 
which  Unkm  Bank  v.  CoeUr  is  dted  in  Bame  ▼.  Borrow,  61  N.  Y.  43.  But 
in  Bkaett  t.  Lewie,  4  Mich.  467,  the  case  is  hdd  not  to  support  the  doctrine 
that  a  letter  of  credit  addressed  to  one  by  name  is  confined  to  him,  and  gives 
no  one  dse  a  right  to  act  under  it.  In  BvanniQe  National  Bank  ▼.  Kasefman, 
24  Hun,  614^  where  a  letter  of  credit  was  to  the  following  eflfoct:  "  Any  drafts 
that  you  may  draw  on  Mr.  A.  F.,  of  our  dty,  we  guarantee  to  be  paid  at 
maturity,"  and  the  letter,  with  certain  drafts  drawn  thereunder,  was  pre- 
sented by  the  parties  to  whom  the  letter  was  addressed  to  a  certain  bank 
which  discounted  the  drafts,  it  was  hdd,  citing  the  prindpal  case,  that  the 
guaranty  was  thereby  attadied  to  these  specific  drafts,  and  the  gencval  prom- 
iie  was,  pro  hoc  vice,  reduced  to  one  of  personal  undertaking  with  the 
counting  bank  for  their  payment,  if  duly  presented. 
AM.  Dae.  Vol.  un— 19 
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Glare  v.  Eowlino. 

ft  NlW  YOBK  (t  C0M8T00K)p  SIA.  J 

Dbmseabob  ni  Bahkboptot  Appuxs  to  Jttdgmzht  RaooriBBD  bdobi  Dnh 
CBABoa  WM  granted,  though  alter  the  petition  filed,  if  the  debt  oawfaidh 
it  is  foanded  would  haire  been  bazred  by  the  diachaige.  Thib  judgment 
is  not  deemed  a  new  indebtedness  created  since  the  p^tttion,  bat  only  a 
novation:  so  held  under  the  benknipt  law  of  1841. 

EinotuFT  MAT  Sktup  DncHABOB  AS  DcFBNBBTO  Suit  nr  Natobb  of  Gbbdi* 
T0B*8  Bill  to  obtain  satisfaction  of  the  judgment;  he  is  not  confined  to 
his  remedy  by  motion. 

Oosn  Iholvdid  nr  Judoiobnt  abb  ohlt  AooBflsOBr,  and  are  discharged  if 
the  principal  debt  is  discharged:  so  held  as  between  the  parties,  not 
against  the  attorney. 

Appeal  from  a  judgment  of  the  supieme  court  revendi^  a 
decree  of  a  vice-cliancellor.  The  suit  was  a  creditor's  bill,  to 
which  the  defense  was  a  discharge  in  bankruptcy.  This  dis- 
charge was  granted  after  the  indebtedness  of  defendant  to 
complainants  was  incurred,  and  after  his  action  at  law  upon 
it  had  been  begun;  but  as  it  was  granted  before  recovery  of  the 
judgment  on  it,  which  was  the  foundation  of  this  suit,  tiie  vice- 
chancellor  refused  to  recognize  it  as  a  defense,  for  he  considered 
the  judgment  as  a  new  debt,  created  after  the  discharge.  The 
supreme  court  reversed  his  decision,  adoptmg  the  opinion  in 
Drewer  v.  Brooks^  8  Barb.  429,  as  stating  the  grounds  of  de- 
cision. 

WiUard  CrtrfiSj  for  the  appellants,  the  complaining  creditors. 

H.  C  Van  Schaachj  for  the  respondent,  the  discharged  debtor. 

By  Court,  Hublbut,  J.  In  the  year  1840,  the  defendants, 
John  and  Joseph  BowUng,  who  were  partners  in  the  milling 
business  in  Madison  county  in  this  state,  were  indebted  to  the 
plaintiff  and  others  in  various  sums,  which  were  secured  by 
seven  promissory  notes.  In  the  year  1841,  the  plaintiff  insti- 
tuted a  suit  upon  these  notes,  and  after  some  litigation,  finally 
obtained  a  verdict  upon  them  on  the  eighteenth  day  of  April, 
1843,  for  the  sum  of  nine  hundred  and  twenty-nine  dollars  and 
twenty-seven  cents,  upon  which  a  judgment  was  perfected  on 
the  thirteenth  day  of  May  of  that  year  for  one  thousand  and 
fifty-two  dollars  and  seventy-five  cents,  including  one  hundred 
and  twenty-three  dollars  and  forty-eight  cents  as  costs  of  suit; 
and  execution  was  returned  unsatisfied  in  the  month  of  August 
thereafter. 

The  present  suit  was  commenced  in  the  late  court  of  chan- 
cery on  the  seventh  day  of  February,  1845,  by  bill  in  the  usual 
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form  of  a  creditor's  bill,  for  the  purpose  of  obtaining  satisfao- 
tion  of  the  judgment  out  of  the  property  of  the  defendatits, 
which  the  plaintiff  had  not  been  able  to  reach  by  execution  at 
law. 

The  defendant  John  Bowling,  jun.,  set  up  in  his  answer  that 
on  the  twenty-ninth  day  of  December,  1842,  he  duly  presented 
his  petition  to  the  district  court  of  the  United  States  for  the 
northern  district  of  New  York,  and  applied  for  the  benefit  of 
the  bankrupt  act  of  1841.  That  such  proceedings  were  there- 
upon had,  that  he  was  duly  declared  a  bankrupt,  and  after* 
wards  on  the  tenth  day  of  July,  1843,  a  decree  was  made  by 
that  court  whereby  he  was  fully  discharged  from  all  the  debts 
owing  by  him  at  the  time  of  the  presentation  of  his  petition, 
and  a  certificate  of  such  discharge  was  duly  granted  him. 
A  like  defense  was  set  up  by  the  answer  of  Joseph  Rowling, 
except  that  his  petition  in  bankruptcy  was  presented  on  the 
twentyHseventh  day  of  January,  1843,  and  his  discharge  was 
granted  on  the  twenty-fifth  day  of  August  of  the  same  year. 

It  therefore  appears  from  these  answers,  that  the  suit  at  law 
was  pending  on  the  notes  when  the  defendants  respectively  pre- 
sented their  petition  in  bankruptcy,  and  that  their  certificates 
of  discharge  were  granted,  the  one  in  about  two  and  the  other 
in  about  three  months  after  the  judgment  was  perfected. 
There  was  no  opportunity  for  them  to  plead  their  discharge 
during  the  pendency  of  the  suit  at  law;  and  the  question  now 
presented  is,  whether  in  answer  to  this  bill,  which  is  a  species 
of  equitable  suit  upon  the  judgment,  the  defendants  can  set  up 
their  discharge  with  the  same  effect  as  in  an  action  on  the 
notes  upon  which  the  judgment  was  founded;  it  not  being  de- 
nied that  the  discharge  operated  upon  the  debt  which  was 
secured  by  the  notes — ^the  same  being  provable  under  the  pro- 
ceedings in  bankruptcy — ^but  the  plaintiff  contending  that  the 
notes  were  merged  in  the  judgment;  that  the  latter  is  a  new 
debt  which  did  not  exist  at  the  time  the  bankrupts  petitioned, 
and  that  therefore  it  ought  not  to  be  affected  by  their  discharge. 

It  is  true  that  the  notes  as  evidence  of  an  indebtedness  were 
merged  in  the  judgment;  which  being  greater  security,  operated 
to  extinguish  the  lesser;  but  does  it  therefore  follow  tiiat  the 
judgment  to  all  intents  became  a  new  debt,  and  that  the  merger 
or  extinguishment  of  the  notes  was  so  complete  as  that  for  the 
purpose  of  protecting  the  defendants  in  an  equity  connected 
with  their  original  indebtedness,  we  may  not  look  behind  the 
judgment  and  see  upon  what  it  was  founded?    A  judgment,  in- 
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Bteajd  of  being  regarded  strictly  as  a  new  debt,  is  sometiines 
held  to  be  merely  the  old  debt  in  a  new  form,  so  as  to  prevent 
a  technical  merger  from  working  injustice.  And  this  excep- 
tion to  the  doctrine  contended  for  by  the  plaintiff  has  obtained, 
especially  in  cases  of  insolvency  and  bankruptcy,  for  the  pro- 
tection as  well  of  the  creditor  as  of  the  debtor,  and  has  been  ap- 
plied impartially  for  the  benefit  of  both.  An  example  in  favor 
of  the  creditor  is  found  in  the  case  of  Wyman  v.  MiteheUj  1  Cow. 
816.  This  was  an  action  of  debt  on  a  judgment  of  the  supreme 
ootirt  of  this  state,  of  August  term,  1816;  the  plea  was  that  the 
defendant,  on  the  thirtieth  day  of  December,  1817,  was  dis- 
charged under  the  insolvent  act  of  this  state  of  1813;  to  which 
there  was  a  replication  that  the  judgment  declared  on  was 
rendered  on  a  judgment  obtained  in  the  year  1814,  in  the  court 
of  common  pleas  of  Cumberland,  in  the  state  of  Maine,  which 
last  judgment  was  rendered  upon  certain  notes  made  by  the 
defendant  to  the  plaintiff,  in  the  state  of  Maine,  prior  to  the 
New  York  insolvent  act  of  1818.  And  the  court  held  that  al- 
though the  original  undertaking  of  the  defendant  was  so  merged 
in  the  judgment  that  no  suit  could  be  maintained  upon  it,  yet 
that  it  was  proper  to  inquire  into  the  time  and  cireumstanceB 
of  the  contract  upon  which  the  first  judgment  was  founded,  for 
the  purpose  of  taking  the  case  out  of  the  operation  of  the  de- 
fendant's discharge.  See  also  Raymond  v.  Mercliant^  8  Cow.  147« 
An  example  of  a  similar  kind,  but  in  favor  of  the  debtor,  may 
be  found  in  the  case  of  Betta  v.  Bagley^  12  Pick.  672,  which  was 
an  action  of  debt  on  a  judgment  recovered  in  October,  1828,  in 
the  court  of  common  pleas  of  Berkshire  county,  in  the  state  of 
Massachusetts.  The  defendant  pleaded,  with  proper  aver- 
ments, a  discharge  under  the  insolvent  laws  of  the  state  of 
New  York  of  1813,  which  was  granted  on  the  seventeenth  day 
of  May,  1828,  but  which  could  not  have  operated  upon  a  judg- 
ment in  the  state  of  Massachusetts,  unless  the  court  had  in- 
quired into  the  circumstances  of  the  case  and  the  nature  of  the 
debt  upon  which  the  judgment  was  founded.  Upon  such  in- 
quiry, it  appeared  that  when  the  suit  was  commenced  in  the 
common  pleas  of  Berkshire,  and  the  original  judgment  was 
rendered,  both  parties  were  citizens  of  this  state,  and  that  the 
judgment  was  upon  promises  made  and  to  be  executed  here; 
and  under  these  circumstances  the  court  gave  effect  to  the  de- 
fendant's discharge,  refusing  to  carry  the  technical  doctrine  of 
merger  to  such  extent  as  to  defeat  the  equities  of  the  defend- 
ant arising  from  the  nature  and  circumstances  of  the  original 
debt 
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Wa  haye  been  refened  to  cases  of  bankraptcy  in  Bngland, 
wheie  the  judgment  was  obtained  before  the  certificate  on  a 
debt  which  existed  previous  to.  the  bankruptcy,  so  that  the 
defendant  had  no  opportunity  to  plead  his  discharge,  and 
where  the  courts  have  given  effect  to  the  discharge  on  motion. 
But  as  this  practice  was  expressly  enjoined  by  the  thirteenth 
section  of  the  statute  of  6  Geo.  n.,  entitled  an  ''act  to  prevent 
the  committing  of  firauds  by  bankrupts,''  and  other  bankrupt 
acts,  many  of  the  cases  dted  do  not  come  with  the  same 
authority  as  if  they  had  been  determined  in  administering  the 
common-law  powers  of  the  British  courts.  Some  of  these 
cases,  however,  base  the  relief  which  is  granted  to  the  bank- 
rupt, under  such  circumstances,  upon  broader  ground:  See 
LkUr  V.  MwndeUf'l  Bos.  A  Pul.  427.  This  was  an  application 
to  have  a  writ  otfierifaciaa  set  aside  and  the  goods  and  money 
levied  under  it  restored  to  the  defendant,  on  the  ground  of  his 
having  become  a  bankrupt  subsequent  to  the  time  when  the 
cause  of  action  accrued,  and  having  obtained  his  discharge 
after  the  fi.  fa.  was  issued.  The  court  entertained  the  motion 
rather  than  drive  the  defendant  to  his  audita  querelaj  saying 
that  by  the  modem  practice,  the  defendant  might  obtain  the 
same  relief  as  by  an.  quer.  in  a  summary  way.  But  upon  its 
beiDg  suggested  by  counsel  that  for  a  particular  cause  stated 
the  defendant  was  deprived  of  the  benefit  of  the  bankrupt  act, 
and  that  he  had  frequently  promised  payment  since  his  certifi- 
cate; the  court  said  that  when  they  entertained  summary 
jurisdiction,  in  order  to  relieve  a  party  firom  the  necessity  of 
having  recourse  to  an  at*,  quer.^  they  would  look  into  the  cir- 
cumstances of  the  case,  and  see  whether  there  was  anything 
to  prevent  the  au.  quer.  from  taking  effect;  and  ordered  the 
rule  to  stand  over,  the  plaintiff  to  deliver  a  declaration,  and 
the  defendant  to  plead  his  certificate;  and  the  parties  to  go  to 
trial  at  the  ensuing  assizes. 

An  audita  querela  lay  in  behalf  of  a  defendant  in  a  judg- 
ment to  be  relieved  upon  good  matter  of  discharge  which  hap- 
pened after  the  judgment,  but  which  he  had  no  opportunity 
of  pleading.  It  was  in  the  nature  of  a  bill  in  equity,  and  was 
a  writ  of  the  most  remedial  nature, ''  and  seems  to  have  been 
invented,"  says  Blackstone, ''  lest  in  any  case  there  should  be 
an  oppressive  defect  of  justice  where  a  party  who  hath  a  good 
defense  is  too  late  to  make  it  in  the  ordinary  forms  of  law: " 
8  Bla.  Com.  406,  407.  The  relief  formerly  procured  by  this 
writ  is  now  obtained  summarily  by  motion;  and  yet  it  often 
happens  that  complete  justice  cannot  be  administered  in  this 
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Bmnmary  maimer,  and  the  courts  are  compelled  to  frame  an 
issue,  or  to  direct  an  action  to  be  brought,  in  order  to  deter- 
mine the  rights  of  the  parties,  as  was  done  in  the  case  of  Lister 
v.  MundeUj  1  Bos.  &  Pul.  427.  But  an  issue  thus  joined  has 
no  higher  merit  than  if  it  were  framed  by  the  voluntary  act 
of  the  parties  themselves;  and  if  in  a  suit  upon  a  judgment, 
they  frame  an  issue  presenting  the  identical  questions  which 
might  be  raised  upon  a  summary  application,  it  is  difiScult  to 
perceive  any  well-founded  objection  to  their  determination  in 
such  suit. 

The  defendants  in  the  present  case,  instead  of  moving  sum- 
marily for  the  relief,  to  which  it  appears  they  would  have  been 
entitled,  awaited  the  action  of  the  plaintiff;  and  when  he  in- 
stituted an  equitable  suit  upon  the  judgment,  they  set  up  in 
their  answer  by  way  of  defense  the  very  matter  upon  which 
they  might  formerly  have  been  relieved  by  au.  quer.  or  accord^ 
ing  to  the  present  practice,  by  motion.  The  court  was  thus 
relieved  from  the  burden  of  framing  an  issue  to  determine  the 
validity  of  the  discharge — ^it  was  presented  to  them  by  the 
pleadings  in  this  suit — ^the  plaintiff  having  asserted  by  his  bill 
that  the  debt  secured  by  his  judgment  was  a  valid  and  sub- 
sisting demand  agamst  the  defendant,  and  of  which  he  was 
entitled  to  satisfaction  out  of  their  assets;  and  the  defendant 
having  answered  that  the  judgment  was  discharged  by  the 
decree  in  bankruptcy. 

The  issue  thus  presented  was  as  complete  as  could  be  framed 
for  the  purpose  of  testing  the  effect  of  the  defendant's  discharge, 
and  I  am  satisfied  that  the  court  below  were  correct  in  enter- 
taining it. 

The  leading  cases  to  which  we  were  referred  in  support  of 
the  plaintiff's  case  do  not  uphold  it.  In  Birch  v.  Sharlandy  1 
T.  R.  716,  the  bankrupt,  after  his  bankruptcy,  gave  a  bond 
and  warrant  of  attorney  to  confess  judgment,  which  was  held 
not  to  be  barred  by  his  certificate,  although  the  original  debt 
was  contracted  before;  because  the  judgment  was  regarded  as 
a  new  debt,  arising  upon  a  new  consideration,  the  bond  and 
warrant  of  attorney  having  been  given  in  order  to  procure  the 
defendant's  liberty. 

In  Thompson  v.  Hewitty  6  Hill,  254,  the  defendant  moved  for 
a  perpetual  stay  of  execution  upon  the  judgment  in  that  suit, 
on  the  ground  that  he  had  obtained  a  discharge  as  a  voluntary 
bankrupt.  The  action  was  commenced  in  May,  1842,  to  re- 
cover the  amount  of  a  promissory  note;  on  the  ninth  of  January, 
1843,  the  defendant  presented  his  petition  in  bankruptcy;  on 
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the  sixth  of  May  followmg,  his  attorney  gaTO  a  rdieta  and  cog* 
novitj  and  judgment  was  perfected  on  the  twenty-ninth  of  July. 
On  tiie  seventh  of  August  following,  the  defendant  obtained 
his  discharge.  It  appeared,  however,  that  the  cogrumt  was 
given  and  received  as  a  compromise  for  a  less  sum  than  was 
claimed  to  be  due,  and  upon  the  express  understanding  that 
any  discharge  in  bankruptcy  which  the  defendant  might  ob- 
tain should  not  affect  the  judgment.  And  the  court  refused  to 
grant  the  defendant  a  favor  in  direct  violation  of  his  agree- 
ment, and  under  the  circumstances  of  the  case,  treated  the 
judgment  which  was  entered  on  the  cognovit  as  a  new  debt 
which  was  not  affected  by  the  discharge;  and  it  would  seem 
there  was  enough  in  the  case  to  enable  the  court  to  do  so,  upon 
the  principle  which  obtained  in  Birch  v.  Shariandf  without  de- 
termining that  the  judgment,  divested  of  the  circumstances 
under  which  it  was  rendered,  was,  of  itself,  a  new  debt. 

The  case  of  Kellogg  v.  Schuyler,  2  Denio,  78,  in  strictness  de- 
cided no  more  than  that  a  cause  of  action  in  trespass  was  not 
affected  by  a  discharge  in  bankruptcy,  although  a  verdict  had 
been  rendered  before  the  presentation  of  the  petition  to  be  de- 
dared  a  bankrupt;  which  is  in  harmony  with  all  the  cases. 

The  case  of  Steward  v.  Oreen  &  Bannister,  11  Paige,  635, 
arose  upon  a  creditor's  bill,  and  the  chancellor  intimated, 
although  he  did  not  definitely  pass  upon  the  point,  that  the 
bankrupt's  discharge  of  the  defendant  Bannister,  which  was 
obtained  more  than  a  month  before  the  recovery  of  the  judg- 
ment against  him,  could  not  avail  him  in  the  court  of  chan- 
cery while  that  judgment  remained  in  fiill  force;  and  that  he 
ought  to  have  pleaded  his  discharge  in  bar  of  the  further 
maintenance  of  the  suit  at  law.  And  this  may  be  conceded 
where  the  defendant  has  an  opportunity  for  that  purpose, 
which  was  not  the  case  of  the  defendants  in  this  suit.  It 
seems,  however,  from  subsequent  decisions  in  the  late  court 
of  chancery,  that  but  for  such  opportunity  of  Bannister  to 
plead  his  discharge  at  law,  it  would  have  been  held  a  good 
answer  to  the  plaintiff's  bUl  in  the  suit  referred  to.  For  in 
Johmon  T.  FUzhughj  8  Barb.  Ch.  860,  the  chancellor  held  that 
although  to  a  certain  extent  a  judgment  technically  changed 
the  nature  of  a  debt,  yet  its  identity  still  remained,  so  far  as 
that,  if  contracted  previously  to  the  institution  of  proceedings 
in  bankruptcy  against  the  debtor,  it  would  be  barred  by  a  dis* 
charge  obtained  after  the  entry  of  the  judgment:  See  also  Pen* 
wiman  y.  iVbrton,  1  Barb.  Ch.  246. 

As  to  the  costs  which  were  added  to  the  origiDal  debt  by  the 
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plaintiff's  proceeding  to  judgment,  these  haye  always,  in  cases 
of  bankruptcy,  been  regarded  as  accessory  to  the  debt,  and  as 
standing  upon  the  same  foundation  in  reference  to  the  dis- 
charge: Bla/ndford  y.  Fooie^  Cowp.  138;  Oraham  v.  Benton^  1 
Wils.  41. 

On  the  whole,  I  think  it  may  be  held,  both  upon  principle 
and  authority,  tiiat  the  bankrupt  discharges  which  the  defend- 
ants have  set  up  in  their  answers,  are  available  as  a  defense 
to  this  suit.    The  decree  of  the  supreme  oourt  must  be  affirmed. 

Bbonson,  C.  J.,  delivered  a  dissenting  opinion. 

WHnHXB   JUDOKINT    RSOOVXBSD   AOAIH8T   BaUXSHTPT    ATOB.   PRmOll 

▲ND  Buou  DiBCHABOB  X8  Babbxd  by  the  dlMharga,  is  a  question  apon 
which  there  has  been  considerable  difierenoe  of  opinion.  The  solution  of  this 
question  depends  in  a  great  measure  upon  the  extent  to  which  the  doctrine 
of  merger  ii  permitted  to  operate  uponaoanseol  action  which  has  psssed 
Into  judgment.  The  general  rule  is,  that  "  every  judgment  is,  for  most  pur- 
poses^ to  be  regarded  as  a  new  debt;  the  chief,  and  perhaps  the  only,  exoep> 
tion  being  in  cases  where  the  technical  operation  of  the  doctrine  i^  merger 
would  produoe  manifest  hardship^  and  even  those  cases  are  by  no  means  uni- 
versally excepted: "  Freeman  on  Judgments,  sec.  217.  If  this  doctrine  is 
allowed  its  full  force  in  such  cases,  and  if  the  effect  of  the  disohaxge  is  limited 
to  provable  debts  ATiafing  at  the  time  of  the  petitioD,  it  is  obvious  that  a 
judgment  recovered  after  the  petition  is  not  barred,  whether  the  original  debt 
existed  at  the  time  of  the  petition  or  not,  becanse  the  debt  is  lost  in  the  judg- 
ment, and  the  judgment  did  not  then  exirt.  To  avoid  this  result  resort  ha% 
in  many  instances,  been  had  to  the  expedient  adopted  in  the  principal  case  of 
holding  a  judgment  not  to  be  an  absolute  merger  of  the  original  debt^  not  a 
new  debt,  but  a  new  security  for  the  old  debt.  *'In  no  class  of  cases  has  the 
technical  operation  of  the  doctrine  of  merger  been  so  frequently  limited  as  in 
those  where  the  effect  of  a  discharge  of  a  debtor  under  laws  for  the  relief  of 
insolyents  had  to  be  determined:'*  Id.,  sea  2iS. 

In  Sxvxral  States,  Baitkbupt's  Dibohabob  xs  Hbld  No  Bab  to  JinDO- 
MBzm  Rbootbbbd  avteb  PBimoN  filed  and  before  discharge,  though  founded 
on  provable  debts  antedating  the  petition,  adhering  to  tiie  rigid  rule  of 
merger  above  mentioned,  in  oases  arising  not  only  under  the  United  States 
bankrupt  act  of  1841,  but  also  under  that  of  18S7:  Woodbury  ▼.  Perkma^  5l 
Am.  Dec  51,  and  note;  HoQgerty  ▼.  Amorjft  7  Allen,  460;  CftUerY.  Bvaau^ 
116  Mass.  27;  i^A^  v. /Vmc,  30  Me.  459;  POv  v.  JfcZ>OfiaU,  32  Id.  418;  CTmii 
▼.  JBandlette,  36  Id.  15;  Palmer  y.  MerriU,  57  Id.  29;  JHeOartkyy.  Goodwin,  8 
Mo.  App.  880;  In  re  Oalliaon,  5  Nat.  Bank.  Reg.  853.  In  MeCairthy  ▼.  Good- 
win,  tuprct,  the  principal  case  is  referred  to  as  not  having  "conmumded  gen- 
eral assent,"  and  the  doctrine  of  the  Massachusetts  cases  above  dted  is 
preferred.  The  Massachusetts  dedsions  on  this  point  are  founded  not  only 
on  the  operation  of  the  principle  of  merger,  but  also  upon  the  fact  that  under 
the  practice  of  the  courts  in  that  state  the  institution  of  proceedings  in 
bankruptcy  or  insolvency  may  be  suggested  in  a  pending  suit  and  the  suit 
stayed  on  motion  until  the  defendant  can  obtain  his  discharge,  so  that  he 
has  his  "day  in  court:"  Haggtrtyy.  Amory,  7  Allen,  460;  In  re  OaJOimm,  5 
Nat.  Bank.  Beg.  353.  The  latter  reason  operates  with  especial  force  in 
under  the  bankrupt  act  of  1867,  because  that  act  expressly  pro- 
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fidad  for  a  itay  of  propeedingi  in  pending  raits  against  tho  baakrnpl 
until  tho  qnestioa  of  discharge  ooold  be  determined.  And  it  was  hidd  in 
PemnifY.  Tartar,  10  Id.  200,  that  in  raoh  a  case  the  bankropt  ooart  ooold 
enjoin  prooeedings  in  a  pending  soit  in  a  state  ooort 

The  reasons  for  the  ICassachnsetts  doctrine,  that  a  judgment  reoorered 
against  a  hankmpt  between  the  petition  and  discharge  for  a  provable  debt  is 
not  barred,  are  yery  clearly  stated  by  Mr.  Justice  LoweU  in  a  case  aiisiag 
under  the  act  of  1807:  In  re  Oattiafm,  6  Nat.  Bank.  Beg.  858.  In  that  case» 
it  was  held  that  upon  the  recovery  of  such  a  Judgment  neither  the  debt  nor 
the  Judgment  oould  be  proved,  nor  would  be  baxred  by  the  discharge,  and  that 
the  creditor  oould  not^  therefore,  oppose  the  discharge,  and  Judge  Lowell  said: 
**Kot  only  the  technioal  doctrine  of  merger  is  involyed,  but  the  defendant 
has  had  his  day  in  court  and  one  opportunity  to  plead  this  defense;  and  I 
take  it  to  be  a  rule  of  the  highest  importance  that  a  defense  whidh  mi^^t  have 
been  made  to  the  original  cause  of  action  can  nevoc  be  made  to  the  judgment. 
Kow  the  bankrupt  act  provides  most  carefnlly  for  a  stay  of  rait  until  the 
defendant's  discharge  is  passed  upon;  giving,  by  fair  implication,  a  power  to 
the  district  court  even  to  enjoin  actions  in  the  state  courts,  contrary  to  the 
general  practice.  All  this  is  for  the  very  pnrpoee  of  enabling  the  bankrupt 
to  plead  his  discharge,  If  he  does  not  ohooee  to  avail  himself  of  this  rights 
what  possible  ground  is  there  for  saying  that  the  judgment  shall  not  bind 
him?  Are  we  to  inquire  in  each  case  why  his  plea  was  not  set  up^  or  why  it 
was  overruled  T  It  may  be  that  the  state  court  was  of  opinion  that  the  dis- 
charge, if  granted,  would  be  no  bar.  We  cannot  impeach  their  decision  col- 
laterally. It  may  be  that  the  bankrupt  intended  not  to  set  up  the  diKsharge 
against  this  creditor.  We  cannot  authorise  him  to  reccnsider  this  determi- 
nation; it  may  be  that  he  was  suxprised.  If  there  were  any  failure  of  justice 
in  the  particular  case^  the  remedy  must  of  course  be  found  with  the  tribunals 
ef  the  ftame  jurisdiction.  Until  they  have  reversed  or  set  aside  the  judg- 
ment it  operates  as  a  new  ccntraot^  and  cannot  be  barred  by  a  discharge 
which  distinctly  relates,  as  does  this,  to  a  date  two  years  earlier." 

Bven  where  the  debt  upon  whidh  the  judgment  was  recovered  was  actually 
proved  in  the  bankrupt^  proceedings,  and  one  of  the  creditor's  attccneya 
was  chosen  assignee,  and  tiiough  the  bankruptcy  was  raggested  on  the  docket 
of  the  court  in  whidh  the  suit  was  pending^  it  was  held  that  the  judgment 
was  not  barred  by  the  discharge,  if  the  bankruptcy  proceedings,  the  proof  ef 
the  debt,  etc.,  were  not  actually  pleaded  in  the  rait,  and  no  stay  of  proceed- 
ings was  had,  when  the  soit  was  brou^^t  before  the  bankruptcy,  and  in  the 
abeenoe  of  frand  and  ooHusion  the  judgment  was  decided  to  be  oonolusivej 
OiMer  V.  Evam,  115  Mass.  27.  Ihe  jurisdiction  of  a  state  or  territorial  court 
in  a  pending  suit  is  not  divested  by  bankruptcy  proceedings,  and  the  court 
in  which  the  suit  is  pending  is  not  required  to  take  notioe  of  those  prooeed- 
ings unless  they  are  properly  pleaded:  Ep&ter  ▼.  Ootf,  91  U.  S.  621;  Baber  v. 
KXanberfft  8  Ma  App.  842. 

Where  a  judgment  recovered  in  another  state  before  the  debtor's  discharge 
in  bankruptcy,  but  after  the  filing  of  the  petition,  either  under  the  act  of  18il, 
or  under  that  of  1867,  is  sued  on  in  Massachusetts,  the  discharge  is  no  bar 
unless  it  is  shown  that  the  law  of  the  state  where  the  judgment  was  recov- 
ered is  diffeitait  from  that  of  Massachusetts;  Brodfofrd  v.  iZCoe,  102  Mass. 
472.  But  iHiere  it  appears  that  the  judgment  would  have  been  held  haired 
in  the  state  where  it  was  recovered,  it  will  be  held  barred  alw  in  Massachn- 
setts:  Haggeiiif  ▼.  Amory,  7  Allen,  458. 

OuAT  Prspoitdbrancb  of  AuTHOBirr  IB  m  Favob  of  Dootbins  oi 
Pbixcipal  Casi,  that  where  a  judgment  is  recovered  against  a  bankrupt  ct 
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Inaolyant  between  the  petition  and  disofaaii^  for  a  pxovable  debt  existing  at 
the  time  of  the  petition,  whether  the  dieeharge  be  under  a  state  inaolvent 
law  or  nnder  the  bankmpt  aot  of  1841,  or  that  of  1807,  the  jndgnient  does 
not  merge  the  original  oanae  of  action,  ao  aa  to  oonatitate  a  new  debt^  but  ia 
merely  a  new  aeeority  for  the  old  debt,  and  the  f onner  debt  being  barred  by 
the  diflohazge^  the  Judgment  ia  alao  barred,  indnding  ooeti:  MeDcmgaHi  t. 
RM^  5  Ala.  810;  /m£ay  t.  OofTpentier^  14  CU.  173;  BlaJx  w.  Bigdom,  5  Gk. 
487;  Atid&mm  t.  Aniermm,  66  Id.  618;  8.  C,  88  Am.  Bep.  707;  Bogen  t, 
Wuimm  ete.  Ina.  (7a,  1  La.  Ann.  161;  McDomM  t.  Imgraham^  80  Miaa.  880^ 
ThmipmmT.  HtwUl,  6  Hill,  264;  Johnmm  t.  Bitiamgh,  8  Barb.  Ch.  360;  Dru- 
mrT.  Bnoht  8 Barb.  429;  Fox w.  Woodrtff,  9  Id.  498;  OrcmweUY.  OeObip,  17 
Hon,  69;  Monroe  ▼.  Upton,  6  Lena.  256,  256;  8.  0.  affirmed  in  the  coort  of 
appeala,  50  K.  T.  693,  697;  Dawmm  v.  Haft^/idd,  79  N.  O.  884;  2Hdb  t. 
PoweSt  2  Swan,  682;  Stratton  ▼.  Pony,  2  Tenn.  Gh.  633;  Harrkiffton  v.  Me- 
NtmghUm,  20  Vt.  293;  Domer  ▼.  BoweU,  26  Id.  897;  StodomUy,  Woodward, 
62  Id.  234.  So  nndar  the  Wngliah  bankrapt  acti  aaoh  a  Judgment  ia  dis- 
eharged:  Dkudab  t.  Borneo,  4  Moore,  860;  8.  a,  2  Brod.  ft  &  &  And  the 
original  debt  ia  proraUe  notwithetanding  the  Judgment:  In  r$  Broum^  8  Nat. 
Bank.  Beg.  684;  a  C,  6Ben.  1;  In  re  Vidoerif,  SKat  Bank.  Beg.  696;  Inro 
Steoeni,^J±  867;  InroBooe^,  6  Ben.  607;  S.  C,  8Nat.  Bank.  Beg.  609;  In 
re  VeUorkin,  13  Blatdhi  44;  eontra:  In  re  WiUkmu,  2  Kat.  Bank.  Beg.  78. 
Kor  18  it  neoeeaary  to  yacate  the  Judgment  before  proving  the  debt:  In  re 
Sieoens,  4  Id.  867.  Indeed,  the  Judgment  itself  may  be  proved:  In  re  Stanh 
Jidd,  4  Saw.  834;  Bas  foHe  Bkr<^  7  Dow.  k  By.  436;  &  0.,  4  Bam.  k  Gross. 
880.  And  the  creditor  has  such  standing  that  he  may  oppose  the  debtor'a 
discharge:  In  re  Skmofidd,  stfpra. 

The  fact  that  the  pendency  of  the  bankruptcy  or  insolvenoy  proceedingi  ia 
not  pleaded  or  suggested  in  the  action  in  which  tike  Judgment  ia  recovered 
will  not  prevent  the  discharge  from  being  a  bar:  Bogon  ▼.  Weotom  etc.  Ina, 
Oo,,  I  La.  Ann.  161;  Anderaon  y.  Anderoon,  65  Ga.  618;  &  G.,  88  Am.  Bep. 
797.  To  avail  himself  of  the  benefit  of  the  discharge,  tiie  debtor  may  plead 
it  to  an  action  on  the  judgment  in  the  same  or  another  state:  Drouer  v. 
Brooki,  8  Barb.  429;  Aniier&on  v.  Anderaon,  aupra;  or  to  a  bill  to  enforce  the 
judgment:  McDonald  v.  Ingraham,  30  Miss.  389;  or  to  a  motion  for  leave  to 
issue  execution  thereon:  Dawaon  ▼.  HairiafiM,  79  N.  G.  334;  or  may  have  a 
perpetual  stay  of  execution:  Inda^  ▼.  CfarpenUer,  14  GaL  173;  Modiaiakd  ete. 
Am^n  V.  LoMoroMia,  1  Sandf.  659;  or  an  execution  issued  on  the  judgment  may 
be  quashed  or  set  aside  on  motion:  Qo^jbwm  v.  Bfonot,  50  Am.  Dec  140;  Mor 
JhngaidY,  Rdd,  6  Ala.  810;  Bwtngr.  Pod:,  17  Id.  839;  Imloff  ▼.  Corpanfier, 
14  Gal.  173.  In  the  case  bst  cited,  it  is  held  alao  that  the  Judgment  itself 
may  be  discharged  on  motion,  but  the  contrary  is  held  in  Mochamof  etc  Aa^% 
V.  Laaoreiaoe,  1  Sandf.  659.  In  ImJtaif  v.  Caapenliar,  atapra,  it  ia  further  held 
that  equity  haa  no  Jurisdiction  in  such  a  case  to  enable  the  debtor  to  avail 
himself  of  his  discharge,  because  his  legal  remedies  are  ample.  But  in  Stral- 
ton  ▼.  Perry,  2  Tenn.  Gh.  633,  it  ia  decided  that  the  debtor  may  have  an  in* 
Junction  against  the  judgment.  Under  the  Knglish  bankrupt  act,  24  ft  26 
Vic.,  c  134^  sec.  162,  it  is  expressly  provided  that  a  bankrupt  arrested  or 
detained  in  custody  after  his  discharge  under  a  judgment,  recovered  before 
the  discharge  takes  efibct,  for  a  provable  demand,  may  be  discharged,  with* 
out  fee^  by  the  court  or  by  a  judge  of  any  superior  court  of  law  upon  proof  of 
the  order  of  discharge,  unless  good  cause  appears  to  the  contrary:  6  Jao.  Fiah. 
Dig.  7246.  So  the  court  could  thus  discharge  a  debtor  taken  in  execution 
on  such  a  Judgment  under  the  act  of  5  Gea  IL,  o.  30,  sec.  13;  and  subsequent 
acts:  In  re  QoXImom,  6  Nat  Bank.  Beg.  366;  Sadkr  t.  Okamr,  7  Bing.  769^ 
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&  C,  5  Moo.  k  P.  706;  Holding  v.  Imftey,  7  Moore,  614;  S.  C,  1  Bing.  189i 
Rdnnaon  ▼.  Ka/e,  4  Dow.  &  Rj.  430;  S.  C,  2  Bam.  &  Creas.  769;  Simf&m  v. 
MmMa,  L.  R.  4  Q.  B.  257;  S.  O.,  10  B.  &  S.  77;  88  L.  J.  Q.  B.  76;  20  L. 
T.  N.  S.  275.  Or  the  oourt  could  stay  prooeedings  before  judgment  to  await 
the  determinatioii  of  the  queetum  of  dischatge:  Sadler  ▼.  Clutver^  7  Bing. 
760;  &  C,  5  Moo.  k  P.  706. 

A  decree  of  loreoloeiire  of  a  mortgage,  after  an  adjndioation  of  bankmptey 
and  the  appointment  of  an  awignee,  bat  before  dieoharge,  in  a  snit  pending 
at  the  time  of  the  petition,  where  the  assignee  does  not  apply  to  be  made  a 
party  and  is  not  made  a  party  to  the  suit,  is  nevertheless  binding,  and  a  pur- 
chaser thereunder  acquires  a  good  title:  Jfytier  ▼.  Gqf^  91  U.  8.  521.  So 
where  a  degree  of  foreclosure  was  rendered  pending  proceedings  in  beak* 
mptcy,  the  assignee  not  intervening,  it  was  held  that  he  thereby  agreed  to 
that  mode  of  ascertaining  the  value  of  the  property,  and  the  amount  of  the 
debt,  and  the  creditor  was  permitted  to  prove  for  the  balance  after  applying 
the  proceeds  of  the  sale:  In  re  Stansfield,  4  Saw.  334.  So  a  judgment  in  an 
attachment  suit,  where  the  attachment  was  Uid  more  than  four  months  before 
the  baakrupti^  proceedings,  under  the  act  of  1867,  where  the  assignee  inter- 
posed no  defense  and  took  no  steps  to  transfer  the  proceeding  to  the  bank* 
mptcy  courts  the  judgment  was  held  binding,  and  a  purchaser  thereunder 
was  protected:  I>oe  v.  CkUdrtaa^  21  Wall.  642.  But  where  a  creditor  laid 
his  attachment  within  four  months  of  the  bankruptcy  proceedings,  and  ob- 
tained his  judgment  before  the  discharge,  it  was  held  that  he  acquired  no 
additional  rights  by  his  judgment:  Oromwdl  v.  OaOmp,  17  Hun,  59,  citing 
the  principal  case.  It  is  obvious  that,  in  cases  of  this  sort,  where  the  pro- 
ceeding is  in  rem,  a  decree  or  judgment  may  be  held  binding,  so  far  as  the 
property  is  concerned,  without  militating  against  the  rule  of  the  principal 
case,  that  the  debtor  is  personally  discharged  from  a  judgment  recovered  for 
a  provable  debt  recovered  after  the  petition  and  before  his  discharge. 

Where  a  judgment  is  taken  by  way  of  a  compromise  for  a  less  sum  than  the 
plaintifiTs  demand,  pending  bankruptcy  proceedings,'  with  an  agreement  that 
the  dischaige  shall  not  affect  it,  the  debtor,  after  his  dischaige,  will  not  be 
relieved  against  such  judgment  by  a  perpetual  stay  of  executitn:  Thomptim 
V.  HewiUf  6  Hill,  254.  Where  a  suit  is  stayed  pending  bankruptcy  proceed- 
ings on  the  part  of  the  defendant,  and  the  stay  £b  afterwards  vacated  on  the 
application  of  the  plaintiff  to  the  court  of  bankruptcy,  on  the  ground  of  the 
defendant's  laches  in  not  applying  for  his  discharge  within  the  time  pre- 
scribed by  law,  and  the  suit  is  then  prosecuted  to  judgment,  such  judgment 
will  not  be  affected  by  the  subsequent  discharge,  being  deemed  excepted 
from  its  operation  by  the  order  vacating  the  stay:  McDomaM  v.  DcboU,  26 
Hun,  63. 

If  a  judgment  recovered  before  the  defendant's  discharge  is  set  aside  and  a 
new  trisl  granted,  no  doubt  the  discharge  may  then  be  pleaded  in  bar:  Hum' 
ide  V.  ObrMm,  12  Nat.  Bank.  Beg.  84.  But  where  a  defendant  having  appealed 
(rom  a  judgment  against  him  afterwards  obtains  his  discharge  in  bankruptcy, 
it  is  hdd,  in  BmmeU  v.  WaddeU,  54  Tez.  562,  that  he  cannot  have  the  suit 
dismissed  on  motion;  eontrtv  Haggerty  v.  Iforriaem,  59  Mo.  324.  A  default 
entered  against  a  bankrupt  before  his  discharge,  it  is  held  in  New  Haimipthim 
«As.  BcmkT.  Webder,  48  N.  H.  21,  will  be  set  aside  on  terms  to  enable  him  to 
plead  his  diseharge.  But  the  contrary  is  held  in  Park  v.  Ca&ey,  35  Tez.  636. 
If  the  default  is  not  set  aside,  and  judgment  is  entered  thereon  after  the  dis- 
ehaig^  it  is  held,  in  HoOktar  v.  AUnU,  31  K.  H.  442,  to  be  conclusive 
vaoated  or  set  aside. 
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Dnuim  1C98T  be  Pikotablv  at  Tm  ov  Pmnov  oe  JusoicBirT  wnx 
SOT  BE  Rakbbo  wliioh  is  TCOOfvered  thneaii  after  the  petitioD  and  before  the 
diadharge.  A  Jadgmant  ao  recovered  tor  a  debt  oontraoted  after  the  petitkn 
IB  not  barred.  So  hdd  under  the  act  of  1841,  in  ife^eC%  ▼•  Adhoniioiip  4 
Cow.  607.  Henoe  a  Judgment  recovered  after  the  petitioii  is  filed  and  before 
diacharge  for  a  tort  or  dafan  eao  deUeio  ezistfaig  before  the  filing  of  the  petitian 
ia  not  diaoharged»  beoanae  until  anoh  olaim  ia  reduced  to  Judgment  it  it  not  a 
provable  debt:  Btemp'a  Bankniptoy,  9th  ed.,  076;  I»  rs  HmmoeMw^  6  Ben. 
160;  7  &  0.,  Nat  BanlL.  Beg.  87;  SUi§  v.  ifam,  28Me.  886.  8o^  even  though 
a  verdict  it  obtained  before  the  oommiaaioa  of  the  act  of  bankmptej,  or  the 
0ommenoement  of  the  bankruptqr  prooeedingi  where  the  Judgment  ia  not 
rendered  until  afterwarda»  becanae  a  verdict  doea  not  conatitnte  a  debt:  Kel' 
hgg  V.  Sckufler^  2  Denio,  73;  Namam  v.  Porfav  2  Penn.  L.  J.  298;  Blmck  v. 
MeCkUa$id,  12 Nat.  Bank.  Beg.  481;  lur^Ckarim,  UEaat,  198;  Bwmy.  00- 
h»i,  2  Man.  ft  SeL  70;  /a  re  Neiaman^  L.  R.  8  Gh.  Div.  494;  bat  aee  RMn' 
mm  V.  Vok^  4  Dow.  ft  By.  480;  a  C,  2  Bam.  ft  Greaa.  762;  and  BemUrn  v. 
WkiU,  7  Price,  209.  So^  where  the  canae  ia  tried  before  refwoca  and  the  re- 
port iaagreed  on»  bat  not  aigned  before  petitioa;  Orfmtk  v.  Oridhif^  6  Hill, 
260.  Of  ooaxae  if  the  Jadgment  aa  well  aa  the  verdict  ia  obtained  in  an  aotico 
of  tort  before  the  commencement  of  the  bankmptcy  proceedings,  it  ia  barred 
hf  the  diacharge,  becanae  the  judgment  mergea  the  tort  and  beccmea  a  debt 
of  record:  /»  rs  iSicOs,  2  Kat.  Bank.  Beg.  220;  Omifloeft  ▼.  Ofrtwi;  17  Vt.  612; 
/fi  re  Obmitodfc^  22  Id.  642;  6^niton  ▼.  Plonoii,  6  Hill,  247. 

A  Judgment  for  cci^  againat  the  plaiutiff  in  an  action  pending  at  the  time 
of  hia  petition  in  bankrupt^,  recovered  afterthe  petition  and  before  the  dia- 
charge, ianotbaxred,  there  being  no  provable  debt  at  the  time  of  the  petitioni 
Ckurdfuer  ▼.  Lag^  2  Daly,  118;  VTiZU^  v.  W<jmrmi,  27  Me.  488.  So^  alao^  onder 
the  Engliah  bankrnpt  acta  prior  to  the  act  of  1869:  Bobeon  on  Bankmptcy, 
200;  HomMt.  Thorogood^  7  Bam.  ft  Greaa.  705;  even  though  the Terdictwaa 
retomed  before  the  bankmptqy:  Osolade  v.  Narih  JBaaiem  R.  Co.,  83  L.  J.  G. 
P.  171,  a  caae  arinng  nnder  the  act  of  1861.  But  where  there  was  Judgment 
of  nooanit  againat  the  plaintiff  before  his  bankruptcy,  though  the  ooeta  were 
not  taxed  nntQ  after  the  commission  issued,  they  were  held  to  conatitate  a 
provable  debti  and  therefore  to  be  disohar^:  HwrH  v.  Jfeod,  6  T.  R.  865| 
HMing  ▼•  /mp^,  7  Moore,  614;  S.  G.,  1  Bing.  189.  We  do  not  intend,  how- 
ever,  to  discuss  tiie  various  and  conflicting  decisions  under  the  different  Eng- 
lish bankrapt  acts,  aa  to  when  a  daim  for  costs  is  to  be  deemed  barred  1^  the 
bankrupfa  diacharge. 

Bven  though  the  canae  of  action  upon  which  a  Judgment  is  recovered  agaioBt 
a  bankrnpt^  intermediate  the  petition  and  diacharge,  ia  of  such  a  natare  that 
the  discharge  will  not  bar  it,  the  plaintiff  may  neverthdeas,  ^y  the  form  of 
his  action,  estop  himself  from  showing  that  &et  so  that  the  Jadgment  will 
be  barred.  Thua  iHiere  a  debt  waa  created  by  fraud,  ao  aa  to  be  excepted 
from  tike  operation  of  the  bankrapt  act  of  1867,  bat  the  creditor  sued  in  os- 
sumjoiil,  not  Ml^p^g  the  fraud,  and  recovered  Jadgment  after  the  debtor'a 
petition  bat  before  hia  diacharge  in  bankraptoy,  and  after  the  discharge 
moved  for  leave  to  iaaue  execution  when  the  debtor  pleaded  hia  diacharge,  it 
waa  held,  notwithstanding  the  doctrine  of  the  principal  caae^  that  the  creditor 
waa  estopped  to  go  behind  the  jadgment  and  ahow  the  fraud  in  the  origina] 
transaction:  Skmnmr.  Stroum^  2  Jonea  ft  8.  9. 

MxBont  ov  Gaubb  ov  AonoH  nr  Judoxutt:  See  Napier  t.  Oidiere^  49 
Am.  Deo.  618;  Warn  ▼.  ifcJITiO^,  48  Id.  68;  MaihMM  v.  Lawrmoe^  Id.  666; 
SeattM  Adm*r  T.  TVifAw^a  ifcftnV,  44  Id.  898;  Wood  v.  Waikumm,  Id.  669^  and 
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CMM  died  in  th«  nota  thflroto.  In  OmhSn  r.  ^Md,  87  How.  P)r.  466,  the 
principal  caw  is  cited  to  the  point  that  a  jndgment  upon  a  contraot  debt 
marges  it»  but  not  ao  completely  that  courts  cannot  look  behind  the  jndg* 
ment  to  the  original  cause  of  action  for  the  purpose  of  protecting  the  rights 
of  parties.  Thus  where  a  plaintiff  sues  for  part  of  a  note  only,  erroneously 
supposing  the  rest  to  have  been  paid,  and  recovers  judgment,  it  is  held  in 
that  case  that  such  judgment  will  not  prevent  a  subsequent  suit  for  the  resi* 
due.  Ihe  case  is  cited  also,  and  its  doctrine  applied,  in  Waimer  v.  De  Satm, 
2  B.  D.  Smith,  263,  as  to  the  right  of  a  court  to  look  behind  the  judgment  to 
thtt  origin  of  a  transaction  for  the  protection  of  the  rights  of  parties.  But  in 
I/amnumd  v.  IIqfina$i,  2  Redl  93,  it  is  held  that  this  principle  cannot  be 
applied  'vdiere  the  judgment  is  for  a  tort,  but  that  the  judgment  completely 
merges  the  cause  of  action. 

WmotB  Facts  Abzsx  avtkb  JuDoicurr,  or  before  such  judgment  but  after 
the  time  has  passed  in  which  the  party  can  avail  himself  of  them,  which  are 
of  such  a  nature  that  the  judgment  ought  not  to  be  enforced,  rdief  may  be 
had  by  motion  to  vacate  or  stay  the  judgment:  Wetmore  v.  Lam,  22  How.  Pr. 
1301,  132;  Smiik  v.  MdOhtAey,  45  Barb.  617,  both  citing  the  principal  case. 
Belief  was  fcnnerly  granted  in  such  caaea  by  amiita  gnerridi  and  a  suit  in 
equity  in  the  nature  of  amiiUa  qimrda  is  still  neoasssry  in  some  instMMMSt 
chnUk  T«  JioOhui^f  supra* 


Williams  u  Hutchinbon. 

[8  NBW  TOBK  (8  CklMSTOCK),  ttSL] 

Srp>vaxbie  Who  Adopts  Child  of  his  Wm  by  her  former  hnsband^  and 
maintains  it  asa  member  of  the  family,  is  not  BaUe  for  wages  forservioes 
which  the  chfld  may  have  rendered  during  such  relation,  except  en  an 
express  promise  to  pay. 

Pbomisb  to  Pat  ion  Sxrvigis  Rxndbrxd  bstwiui  Mikbkbb  ov  Sams 
Faxilt  will  not  be  presumed. 

FiBflON  Stakdino  in  Logo  PARums  is  ExtrrrLED  to  RioaTS  and  snbjeot 
to  the  liabilities  of  an  actual  parent,  though  not  legally  compelled  te 
aasume  that  relation. 

In FAifT  MAT  Bind  Hti««i.>  bt  Contract  Cliablt  Benvticial  to  him. 

Appeal  fix>m  a  judgment  of  the  supreme  court  in  an  action 
for  wages.  The  defendant,  having  married  the  mother  of 
minor  sons  (Charles  and  Daniel  Williams),  received  the  sons 
into  his  household  and  maintained  them  as  members  of  the 
same  family  with  children  of  his  own  by  a  former  wife,  and 
they  rendered  services  to  him  in  the  management  of  his  feurm, 
etc.  They  afterward  brought  suit  for  wages  for  these  services, 
and  referees,  to  whom  the  suits  were  referred,  made  reports  in 
their  favor;  but  the  court  set  the  reports  aside,  delivering  in 
one  of  the  suits  the  opinion  reported  in  5  Barb.  122,  and  refer- 
ring in  the  present  case  to  that  opinion  as  giving  the  reasons 
for  rendering  the  same  judgment  in  this. 
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Evert  Van  Buren^  for  the  appellant,  the  son. 

/•  N.  Whiting^  attorney,  and  Theron  R,  Strong^  of  counsel, 
for  the  respondent,  the  step-father. 

By  Court,  Pratt,  J.  It  is  well  settled  that  a  person  is  not 
entitled  to  the  custody  or  earnings  of  the  children  of  his  wife 
by  a  former  husband,  nor  is  he  bound  by  law  to  maintain 
ihem;  but  these  principles  alone  are  by  no  means  decisive  of 
the  question  now  before  us.  The  parent  is  not  legally  entitled 
to  the  custody  or  earnings  of  his  children  after  they  arrive  at 
the  age  of  twenty-one;  nor  is  he  entitled  to  the  earnings  of,  or 
bound  to  maintain,  his  nephews  or  nieces;  yet  if  they  live  with 
him  as  members  of  his  family,  without  any  contract  or  under- 
standing that  he  shall  pay  for  their  services  or  receive  pay  for 
their  maintenance,  the  law  will  not  imply  a  promise  to  pay  on 
either  side:  Robimfm  v.  CushmaUj  2  Denio,  149;  Andrus  and 
Wife  V.  Fostetj  17  \  1 556;  Fitch  v.  Peckhamy  16  Id.  150;  Swires 
V.  Parsotw,  5  Watts  A  8.  857;  Candar*8  Appeal^  Id.  513;  Weir 
T.  Weir,  3  B.  Mon.  645  [89  Am.  Dec.  487]. 

The  learned  judgo  who  wrote  a  dissenting  opinion  in  the 
case  of  Williams  v.  Hutehinsctij  5  Barb.  122,  a  younger  child 
against  the  same  defendant,  conceded  the  law  to  be  as  held  in 
those  cases,  when  applied  to  adults;  but  he  contended  that 
when  applied  to  cases  of  inCeuits,  who  were  not  competent  to 
contract  or  bind  themselves,  a  different  rule  should  prevail; 
that  those  cases  proceed  upon  the  principle  that  there  is  an 
understanding  or  assent  to  the  arrangement,  and  a  waiver  of 
those  legal  rights  which  would  otherwise  exist;  that  as  no 
such  understanding  or  assent  can  be  implied  in  the  case  of  an 
infant,  the  law  will  imply  a  promise  to  pay  whenever  a  benefit 
has  been  received.  I  cannot  concur  in  the  conclusion  to  which 
the  learned  judge  arrived  in  that  case. 

1.  A  conlroct  or  promise  to  pay,  as  a  matter  of  fact,  requires 
affirmative  proof  to  establish  it  •  Under  certain  circumstances, 
when  one  man  labors  for  another,  a  presumption  of  fact  will 
arise  that  the  person  for  whom  he  labors  is  to  pay  him  the 
value  of  his  services.  It  is  a  conclusion  to  which  the  mind 
readily  comes  from  a  knowledge  of  the  circumstances  of  the 
particular  case,  and  the  ordinary  dealings  between  man  and 
man.  But  where  the  services  are  rendered  between  members 
of  the  same  family,  no  such  presumption  will  arise.  We  find 
other  motives  than  the  desire  of  gain  which  may  prompt  the 
exchange  of  mutual  benefits  between  them,  and  hence  no  right 
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^f  action  will  accrue  to  either  party,  although  the  services  or 
benefits  received  may  be  very  valuable.  And  this  does  not  so 
much  depend  upon  an  implied  contract  that  the  services  are 
to  be  gratuitous,  as  upon  the  absence  of  any  contract  or  prom- 
ise that  a  reward  should  be  paid.  So  £Eur,  then,  as  it  depends 
upon  any  presumption  of  fact,  the  difficulty  is  as  great  or 
greater  in  the  case  of  an  infant  than  an  adult. 

2.  But  it  is  insisted  that  the  law  will  imply  a  promise  to  pay 
in  many  cases,  even  against  the  will  of  the  person  sought  to  be 
charged,  when  reason  and  justice  dictate  that  he  should  pay, 
and  the  reasoning  of  the  dissenting  judge  is  mainly  based  upon 
this  proposition.  The  proposition  is  undoubtedly  correct,  but 
the  difficulty  is  that  it  is  not  applicable  to  the  circumstances 
of  this  case.  If  the  facts  of  this  case  show  that  the  defendant 
has  received  the  valuable  services  of  the  plaintifT  for  which  he 
has  rendered  no  corresponding,  benefit,  different  considerations 
might  arise.  But  is  that  so?  Is  the  calculation  in  dollars 
and  cents  the  only  consideration  which  this  court  is  authorized 
to  take  of  this  case?  The  plaintiff,  at  the  tender  age  of  eleven 
years,  was  adopted  into  the  family  of  the  defendant,  and  treated 
in  all  respects  as  one  of  his  own  children.  Suppose  at  that 
time  the  alternative  had  been  presented  to  some  friend  of  the 
child,  whether  he  should  be  cast  into  the  world  to  take  care  of 
himself,  or  follow  his  mother  into  the  family  of  the  defendant, 
to  be  clothed,  educated,  and  cared  for;  nay  more:  suppose  the 
alternative  had  been  presented  to  that  friend,  whether  the  child 
should  follow  his  mother  and  live  in  the  family  of  the  defend- 
ant until  the  age  of  nineteen,  and  be  treated  in  all  respects  as 
the  finding  of  the  referee  in  this  case  shows  he  was  treated,  or 
go  into  the  family  of  a  stranger  under  an  arrangement  that  he 
should  receive  pay  for  the  value  of  his  services,  and  be  charged 
for  everything  which  he  received,  would  that  friend  have  hesi- 
tated recommending  the  arrangement  and  disposition  of  the 
child  which  was  actually  made  in  this  case,  in  preference  to 
the  one  above  supposed? 

If  we  look  at  the  actual  result,  the  case  is  not  changed.  The 
referee,  it  is  true,  has  found  that  in  dollars  and  cents  the  value 
of  the  services  exceeds  the  cost  of  maintenance;  but  these  are 
not  the  only  benefits  which  the  plaintiff  has  received.  There 
are  considerations  growing  out  of  the  relation  which  the  parties 
sustain  to  each  other  which  cannot  be  computed  in  money. 
To  say  nothing  of  the  benefits  derived  from  a  father's  care  and 
a  mother's  love,  of  the  thousand  joys  which  can  only  be  found 
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by  fhe  datifal  child  in  that  sacred  sanctuary  called  home,  is  it 
nothing  to  be  trained  up  in  those  habits  of  industry,  in  that 
knowledge  of  business  which  fits  a  child  for  the  actual  duties 
of  life?  I  should  feel  much  more  inclined  to  hold  a  man 
standing  in  loco  parentis  responsible,  who  had  furnished  his 
adopted  child  with  all  needfiil  food,  clothing  and  education, 
and  had  neglected  to  train  him  up  in  habits  of  industry;  and 
yet,  according  to  the  doctrine  contended  for  by  the  counsel  for 
the  appellant,  the  assumed  parent  could  recover  for  necessaries 
famished  under  these  circumstances.  **A  parent,"  says  a 
coinmentator  no  less  renowned  for  his  great  legal  learning  than 
for  his  just  appreciation  of  the  duties  growing  out  of  the  family 
relations,  ''who  sends  his  son  into  the  world  uneducated  and 
without  skill  in  any  art  or  science,  does  a  great  injury  to  man- 
kind as  well  as  to  his  family,  and  defrauds  the  community  of 
a  useful  dtisen  and  bequeaths  .to  it  a  nuisance;  and  it  is  said 
that  Solon  was  so  deeply  impressed  with  the  force  of  the  obliga- 
tion, that  he  even  excused  the  children  of  Athens  from  main- 
taining their  parents  if  they  had  neglected  to  train  them  up 
to  some  art  or  profession:"  2  Kent's  Com.  195. 

We  therefore  fail  to  find  in  this  case  that  want  of  reciprocity 
in  the  benefits  enjoyed  by  the  parties  growing  out  of  the  rela- 
tion which  existed  between  them,  which  would  from  dictates 
of  reason  and  justice  imply  a  promise  to  pay.  It  is  not  to  be 
implied  bom  the  fact  that  the  defendant  has  been  benefited 
and  not  injured  by  his  generosity;  for  it  is  a  subject  of  grati- 
fication rather  than  regret  that  both  parties  have  probably 
been  benefited  by  the  relation  which  has  existed  between  them. 

It  is  said  that  injustice  might  in  some  cases  be  done  by  one 
claiming  the  benefit  of  the  parental  relation,  that  he  might 
receive  the  services  of  the  child  so  long  as  he  continued  in 
health,  but  if  sickness  should  overtake  him,  or  if  for  any 
cause  he  should  be  unable  to  render  services  which  would  be 
profitable  to  the  parent,  the  latter  might  dissolve  the  relation, 
and  compel  the  child  to  take  care  of  himself.  It  will  be  time 
enough  to  decide  that  case  when  it  ariises.  Our  views  in  this 
case  are  based  upon  the  assumption  that  the  defendant  stood 
in  loco  parentis^  and  has  faithfully  discharged  the  duties  ap- 
pertaining to  that  relation.  Had  he  been  guilty  of  flagrant 
injustice,  had  he  fedled  to  discharge  fEuthfiilly  the  duties 
which  he  had  assumed,  different  considerations  would  arise; 
but  the  case  shows  that  the  plaintiff  was  during  the  whole 
time  treated  in  all  respects  the  same  as  the  other  children  of 
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the  defendant,  and  there  is  no  evidence  that  he  did  not,  in  all 
respects,  discharge  the  duties  of  a  father  faithftilly  and  honestly. 

8.  The  counsel  for  the  appellant  assumes  that  the  plaintiff, 
because  he  was  an  infant,  could  not  consent  to  any  arrange- 
ment by  which  he  should  waive  the  right  to  claim  wages  for 
bis  services.  This  is  not  correct.  An  in&nt  may  enter  into 
a  binding  contract  which  is  clearly. for  his  benefit:  2  Kent's 
Com.  286;  United  States  v.  Bainbridgej  1  Mason,  82;  Keane  v. 
Boycott  J  2  H.  Black.  511;  Maddon  v.  WhiUj  2  T.  R.  161.  He 
may  contract  for  necessaries,  or  bind  himself  as  an  apprentice, 
and  will  not  be  allowed  to  avoid  his  contract:  Rex  v.  Inhabir 
taints  of  Oreat  Wigston^  8  Bam.  A  Cress.  484.  It  being  clearly 
for  the  benefit  of  the  infant  that  he  should  be  provided  with  a 
h<»ne,  any  contract  beneficial  to  himself  which  he  might  make 
for  that  purpose  would  be  binding.  This  case  would  therefore 
come  directly  within  the  principle  decided  in  the  cases  first 
cited,  and  which  are  conceded  by  the  counsel  for  the  appellant 
to  be  founded  in  correct  legal  principles. 

4.  The  authorities  sustain  the  positions  we  have  taken.  It 
has  been  frequently  held  that  where  a  man  stands  in  loco 
parentis^  he  is  entitled  to  the  rights  and  subject  to  the  liabili- 
ties of  an  actual  parent,  although  he  was  not  legally  compelled 
to  assume  that  relation.  Thus  he  can  sustain  an  action  for 
■eduction,  and  is  not  restricted  to  the  actual  damages  sustained 
for  the  loss  of  service,  but  the  same  rule  of  damages  applies  as 
in  the  case  of  an  actual  parent. 

So  he  is  liable  for  necessaries  furnished  to  a  child  standing 
in  that  relation,  to  the  same  extent  that  he  is  liable  for  neoes* 
saries  furnished  to  his  own. 

The  policy  of  the  law  seems  to  be  to  encourage  and  protect 
that  relation — to  encourage  an  extension  of  the  circle  and 
influence  of  the  domestic  fireside. .  And  unless  compelled  by 
some  rigid  rule  of  law,  we  should  not  by  our  decision  estab- 
lish a  rule  calculated  to  deter  the  husband  fix>m  adopting  his 
wife's  children,  by  a  former  marriage,  into  his  family.  The 
marriage  with  the  mother,  it  has  been  held,  severs  the  relation 
which  would  otherwise  exist  between  her  and  her  children,  as 
guardian  of  their  persons.  If,  therefore,  the  husband  volun- 
tarily adopts  them  into  his  family,  educates  and  supports  them, 
and  discharges  his  whole  duty  towards  them  as  a  parent  and 
a  good  citizen,  the  law  should  be  liberally  construed  in  hi8 
favor.     It  is  a  disposition  of  the  children  which  must  add 

vastly  to  the  happiness  of  the  mother,  and  to  the  children  its 
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advantages  can  scarcely  be  estimated.  In  the  language  of 
the  same  learned  commentator  cited  above, ''  mider  the  thou* 
sand  pains  and  perils  of  human  life,  the  home  of  the  parents 
is  to  the  children  a  sure  refuge  from  evil  and  a  consolation  in 
distress." 

We  are  of  opinion,  therefore,  that  the  judgment  of  the  sa-. 
preme  court  should  be  affirmed. 

Judgment  affirmed. 

Snp-FATHXBS,  RiOBTS  AtTD  LiABiLTms  OFi  See  (Toy  ▼.  Ballom,  21  Am. 
Deo.  168;  and  note.  See  alio  Bartley  ▼.  Bidiiniifert  jmm^  p.  838;  and  note  die- 
eoMing  thia  snbject.  That  a  8tep-£ather  taking  a  child  of  hia  wife  by  a 
former  hiuband  into  his  own  family  atanda  In  loeo  peurttUi$  to  snch  ohild*  and 
in  the  abaenoe  of  any  ezpresa  agreement  to  the  contrary  ia  entitled  to  ita 
aerricea  and  liable  for  ita  maintenanoe,  ia  a  point  upon  which  WUBams  ▼. 
ffuiehhucm  ia  cited  with  approval  in  Mulhem  ▼.  McDavlU,  16  Gray,  406; 
Cferdei  ▼.  Weiaer,  54  Iowa,  693;  Rusaeil  ▼.  SwUur,  63  Ck.  723.  The  caae  ia 
diatingoished  on  the  same  point  in  JUll  ▼.  Hai%ford,  11  Hnn»  638^  where  ita 
doctrine  ia  admitted  to  be  aonnd. 

SiBVicBS  DsBMSD  Oratuftous,  AND  Ko  Pboici8B  Ikplzxd  to  pay  there- 
for»  when:  See  James  v,  O'Drkcoll  1  Am.  Dec  632;  Jaeolb$  ▼.  UrmUhu  Nwu^ 
6  Id.  730;  BarihoUmew  ▼.  Jackaon,  11  Id.  237;  Weir  ▼.  Web's  Adm'r,  39  Id. 
487.  That  servicea  rendered  by  a  son  to  hia  father  will  not  be  deemed  gratni* 
tona  where  there  waa  an  anderstanding  that  they  were  to  be  paid  for,  and  no 
proviaion  waa  made  for  the  aon  in  the  father's  will,  aee  Prke  ▼.  PrieSf  34  Id. 
606.  So^  that  aenrioea  rendered  under  a  mntoal  nnderatanding  that  the  party 
rendering  them  ia  to  receive  a  legacy,  will  not  be  deemed  gratnitooa  where  no 
legacy  ia  given:  See  Martin  v.  Wrights  AdnCrs,  28  Id.  468,  and  note;  aee  also 
Boberts  v.  Swifts  1  Id.  295.  To  the  point  that  where  aervioea  are  rendered 
between  members  of  the  same  family,  living  together,  aa  by  a  eon  or  danghter 
to  a  father,  or  the  like,  they  are  in  general  deemed  to  be  grataitona^  and  the 
law  will  not  imply  a  promise  to  pay  for  them,  the  principal  case  ia  cited  and 
approved  in  Keller  v.  Stuck,  4  Redf.  297;  JRtel  v.  Walter,  2  Bradt  290;  Bawen 
V.  Bowen,  Id.  868;  Slurky  v.  Vail,  38  How.  Pr.  408;  Van  Kwren  ▼.  Saaekm,  5 
Thomp.  ft  O.  667;  S.  C,  3  Hun,  547;  Sullimn  v.  Sullivan,  6  Id.  668;  Xtmf  v. 
Sullestadt,  21  Id.  366;  Bobinsm  v.  Radnor,  28  K.  Y.  606^  jwr  Mullin,  J., 
dissenting;  In  re  Kelly's  Estate,  Tuck.  30.  And  the  same  principle  applies 
where  support  or  maintenance  is  furnished  by  one  member  of  a  tiunily  to  other 
members  of  the  same  family,  all  living  togeUier:  In  re  Teyn,  2  Redf.  308.  In 
Radnor  ▼.  Babins(m,  36  Barb.  131,  it  waa  held,  citing  the  principal  case,  that 
where  an  aged  mother,  abandoned  by  her  husband,  waa  for  twenty-five  years 
taken  care  cl  by  her  eon  and  his  family,  who  resided  near  her,  they  supplying 
her  with  provisions  and  performing  various  services  for  her,  no  account  being 
kept  or  rendered  therefor  until  after  the  death  of  the  father  and  mother,  the 
law  would  imply  no  promise  to  pay  therefor  which  would  enable  the  son  to 
daim  compensation  out  of  the  father'a  estate.  But  thia  decision  waa  reversed 
in  Bobinson  v.  Bajfnor,  28  K.  Y.  494^  on  the  ground  that  the  evidence  showed 
that  there  was  an  understanding  between  the  father  and  son  that  the  latter 
was  to  be  compensated  by  a  devise  cl  the  family  homestead,  and  that  no  de- 
vise having  been  made,  the  aon  waa  entitled  to  compensation.  The  principal 
case  is  cited  and  commented  on  in  MalUfy  v.  ffarwood,  12  Barb.  478^  as  an 
amthority  for  the  general  doctrine  that  the  law  will  not  imply  a  promiae  of 
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yiymmt  for  wfrioM  wpdared  under  drcanMtineeB  fadi<mHngtiiat  tfaqr  ww 
faitandad  not  to  bo  poid  for;  as  in  omo  oI  a  minor  rendoring  ■tfriooo  under 
indontoioo  of  opprentiooohip  whidi  wwooftorwardo  deciarodvoid.  So^wfaoro 
a  phjnoiaa  rendon  profaiiional  aorriooo  to  hia  father'a  family,  wittumt  in- 
tmding  to  ohasgo  lor  tfamn,  and  afterwarda  preoenta  a  daam  against  the 
fafliar'a  ortato:  jBow  ▼.  Jfofi^  6  Hnn,  18S.  JjiShatetpearer.MariAamt  10  Id. 
ill,  828^  it  ii  hold,  oiting  tho  prinoipal  oaao,  that  wliero  aorrioeo  aro  lendarod 
in  OKpeotatioQ  of  rooeiTinga  legacy,  and  no  l^gat^  is  givoii,  oomponaation 
not  bo  obtained  therefor  out  of  the  deoedenfa  estate^  without  proof  of  a 
tnot  or  underatanding,  eiproaa  or  implied,  between  the  daoedent  and  the 
otainwmt  that  the  legacy  ii  to  be  given.  Thb  oaae  ii  alao  dted  and  oonif- 
mmted  on  bkOaOagkBrr.  VorngM^S  Id.  80;  and  it  is  held  that  the  only  ez- 
eeption  to  the  general  role  that  where  aenrioea  are  rendered  by  one  person  to 
anoifaer  without  an  eiproaa  agreement  to  pay  for  them,  the  law  will  inq^  a 
promise  to  pay  their  reasonable  yalue^  as  where  the  partiea  are  near  relatives 
and  msmbers  of  the  same  family,  and  thia  ezoeption  is  said  not  to  apply 
where  the  only  relationship  between  the  partiea  is  that  the  plaintiff'a  wife 
and  the  def endant'a  mother  are  oousms.  The  prinoipal  ease  is  disttngoiahed 
alao  in  IsMli  ▼.  2Vfdhy,  20  Barb.  891,  and  ita  doctrine  is  held  not  to  be  ap- 
plioable  where  a  minor  renders  servioe  as  a  hired  aervant^  and  that  it  is  no 
defense  to  the  employer  that  he  agreed  to  make  payment  to  one  who  had  no 
lifl^t  to  the  minor'a  senrioes.  The  doctrine  waa  held  not  to  be  appUoaUe  also 
where  a  soB*in-law  waa  empk^yed  by  hia  father-in-law  at  stipulated  monthly 
wages  for  ei^t  months^  and  oontinued  to  work  for  eight  years  without  any 
further  agreement^  and  it  waa  decided  that  he  oould  recover  the  reasonabls 
value  of  the  asrvices:  Cbi^^er  v.  Vam  Aenmm^  43  Barb.  007.  In  Baifrmmd  v. 
Z«y(  10  Id.  486^  the  case  is  referred  to  as  not  raishig  the  question  as  to  the 
liability  of  parent  to  a  third  person  for  neoessariea  fnznidied  to  hia  child 
without  a  sontraot 

Fauoir  SEAHnarainr  Looo  PABDnm^  bbvo  Subjmv  to  the  liaUBtiss  and 
entitled  to  the  ri^ts  of  an  aotual  parent^  cannot  sue  the  child  or  its  parent 
for  the  ehild'a  aupport^  and  is  not  liable  for  aervicea  rendered  by  it:  CkUeaU 
V.  TrMbk,  13  Barb.  007,  oiting  the  prinoipal  case.  In  CMmwOv.  Ha^  • 
Hun,  881,  the  prinoipal  case  is  dted  to  the  point  that  one  standing  la  Imp 
flOMeifit  to  a  oednoed  female  mav  sue  for  her  eednetion:  See  on  that  — iM*"*! 
the  note  to  ITiCMar  T.  AMftert;  44  Am.  Dee.  167. 


SiLSBUBY   V.   MoGoON. 

[I  Haw  TOIX  (I  OOMSTOOK),  879L] 

10  Gbarbu  n  HOT  Ohahoxd  bt  Bhiowai*  ov  Labok  or  skill 
tiisn^  by  a  wiOfol  wrong-doer,  in  manufacturing  them  or  dianging  thsui 
into  a  oommodity  of  another  Idnd.  No  matter  how  great  the  transforma- 
tion may  be^  the  true  owner  may  follow  and  reclaim  hia  materials  as  far 
as  he  oan  prove  their  identity. 
WuLfui*  TBnpiflBnui  Takiho  Oobh  ahb  Makiho  It  dito  Whihkt  AoqmBH 
Ko  TnEL%  and  oan  maintain  no  action  against  an  oAoer  seising  end  sell- 
ing the  whisky  in  their  distillery,  on  an  ezeontion  agamst  the  owner  of 
the 


Bbbob  to  review  a  judgment  of  the  Bnpreme  ooart  in  &T0f 
ef  pUdntifb  in  trover.    The  action  was  brought  by  Samuel  W. 
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SilBbiiry  and  Mortimer  Calkins  against  Cornelius  McCoon  and 
Benjamin  B.  Sherman.  The  evidence  on  behalf  of  plaintiffs 
showed  that  a  deputy  sheriff,  holding  an  execution  in  favor  of 
defendants  and  against  one  Wood,  came  to  plaintiffs'  distillery, 
seized  a  quantity  of  whisky  as  belonging  to  Wood,  which  he 
finmd  there  in  plaintiffs'  possession,  and  which  they  claimed 
as  their  own,  and  in  spite  of  their  objection  sold  it  to  defend- 
ants, who  took  it  away.  The  defendants  offered  to  prove  that 
the  whisky  in  question  was  made  from  corn  which  belonged  to 
Wood,  and  which  plaintiffs  had  taken  with  knowledge  that  it 
was  his,  and  had  manufactured  without  authority  from  him. 
The  judge  excluded  this  defense,  holding  that  Wood's  title  to 
the  com  must  be  deemed  extinguished  by  its  being  transformed 
into  whisky,  and  the  plaintiffs  had  a  verdict  On  a  motion 
far  a  new  trial,  the  court  sustained  this  ruling. 

Nidujloi  jEKU,  /ttfi.,  for  the  plaintiffs  in  error. 
Mafeu$  21  Aaynokb,  for  the  defendants  in  error. 

By  Court,  Ruqglbs,  J.  It  is  an  elementary  principle  in  the 
law  of  all  civilized  communities,  that  no  man  can  be  deprived  of 
his  property,  except  by  his  own  voluntary  act  or  by  operation 
of  law.  The  thief  who  steals  a  chattel,  or  the  trespasser  who 
takes  it  by  force,  acquires  no  title  by  such  wrongful  taking. 
The  subsequent  possession  by  the  thief  or  the  trespasser  is  a 
continuing  trespass;  and  i^  during  its  continuance,  the  wrong- 
doer enhances  the  value  of  the  chattel  by  labor  and  skill  be- 
stowed upon  it,  as  by  sawing  logs  into  boards,  splitting  timber 
into  rails,  making  leather  into  shoes,  or  iron  into  bars  or  into 
a  tool,  the  manufactured  article  still  belongs  to  the  owner  of 
the  original  material,  and  he  may  retake  it  or  recover  its  im- 
proved value  in  an  action  for  damages.  And  if  the  wrong-doer 
sell  the  chattel  to  an  honest  purchaser  having  no  notice  of  the 
firaud  by  which  it  was  acquired,  the  purchaser  obtains  no  title 
from  the  trespasser,  because  the  traspasser  had  none  to  give. 
The  owner  of  the  original  material  may  still  retake  it  in  its 
improved  state,  or  he  may  recover  its  improved  value.  The 
right  to  the  improved  value  in  damages  is  a  consequence  of 
the  continued  ownership.  It  would  be  absurd  to  say  that  the 
original  owner  may  retake  the  thing  by  an  action  of  replevin 
in  its  improved  state,  and  yet  that  he  may  not,  if  put  to  his 
action  of  trespass  or  trover,  recover  its  improved  value  in  dam* 
ages.  Thus  far,  it  is  conceded  that  the  common  law  agrees 
with  the  civil. 

They  agree  in  another  respect,  to  wit,  that  if  the  chattel 
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wrongfully  taken  afterwards  come  into  the  hands  of  an  inno- 
cent holder,  who,  believing  himself  to  be  the  owner,  converts 
the  chattel  into  a  thing  of  different  species,  so  that  its  identity 
Is  destroyed,  the  original  owner  cannot  reclaim  it.  Such  a 
change  is  said  to  be  wrought  when  wheat  is  made  into  bread, 
cdives  into  oil,  or  grapes  into  wine.  In  a  case  of  this  kind, 
the  change  in  the  species  of  the  chattel  is  not  an  intentional 
wrong  to  the  original  owner.  It  is  therefore  regarded  as  a  de- 
struction or  consumption  of  the  original  materials,  and  the 
true  owner  is  not  permitted  to  trace  their  identity  into  the 
manufactured  article,  for  the  purpose  of  appropriating  to  his 
own  use  the  labor  and  skill  of  the  innocent  occupant  who 
wrought  the  change;  but  he  is  put  to  his  action  for  damages  as 
finr  a  thing  consumed,  and  may  recover  its  value  as  it  was 
when  the  conversion  or  consumption  took  place. 

There  is  great  confusion  in  the  books  upon  the  question  what 
constitutes  change  of  identity.  In  one  case,  5  Hen.  Vn.,  folio 
15,  it  is  said  that  the  owner  may  reclaim  the  goods  so  long  as 
they  may  be  known,  or  in  other  words,  ascertained  by  inspec- 
tion. But  this  in  many  cases  is  by  no  means  the  best  evidence 
of  identity,  and  the  examples  put  by  way  of  illustratioi:  serve 
rather  to  disprove  than  to  establish  the  rule.  The  court  say 
that  if  grain  be  made  into  malt,  it  cannot  be  reclaimed  by  the 
owner,  because  it  cannot  be  known.  But  if  cloth  be  made  into 
a  coat^  a  tree  into  square  timber,  or  iron  into  a  tool,  it  may. 
Now,  as  to  the  cases  of  the  coat  and  the  timber,  they  may  or 
may  not  be  capable  of  identification  by  the  senses  merely;  and 
the  rule  is  entirely  uncertain  in  its  application;  and  as  to  the 
iron  tool,  it  certainly  cannot  be  identified  as  made  of  the 
original  material,  without  other  evidence.  This  illustration, 
therefore,  contradicts  the  rule.  In  another  case,  Moore,  20, 
trees  were  made  into  timber,  and  it  was  adjudged  that 
the  owner  of  the  trees  might  reclaim  the  timber,  "  because  the 
greater  part  of  the  substance  remained."  But  if  this  were  the 
true  criterion,  it  would  embrace  the  cases  of  wheat  made  into 
bread,  milk  into  cheese,  grain  into  malt,  and  others  which  are 
put  in  the  books  as  examples  of  a  change  of  identity.  Other 
writers  say  that  when  the  thing  is  so  changed  that  it  cannot 
be  reduced  from  its  new  form  to  its  former  state,  its  identity  is 
gone.  But  this  would  include  many  cases  in  which  it  has  been 
said  by  the  courts  that  the  identity  is  not  gone;  as  the  case  of 
leather  made  into  a  garment,  logs  into  timber  or  boards,  cloth 
into  a  coat,  etc.  There  is  therefore  no  definite  settled  rule  on 
this  question;  and  although  the  want  of  such  a  rule  may 
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create  embarrassment  in  a  case  in  which  the  owner  seeks  to 
reclaim  his  property  from  the  hands  of  an  honest  possessor,  it 
presents  no  difficulty  where  he  seeks  to  obtain  it  fix>m  the 
wrong-doer;  provided  the  common  law  agrees  with  the  civfl  in 
the  principle  applicable  to  such  a  case. 

The  acknowledged  principle  of  the  civil  law  is,  that  a  willfol 
wrong-doer  acquires  no  property  in  the  goods  of  another,  either 
by  the  wrongful  taking  or  by  any  change  wrought  in  them  by 
his  labor  or  skill,  however  great  that  change  may  be.  The 
new  product,  in  its  improved  state,  belongs  to  the  owner  of  the 
original  materials,  provided  it  be  proved  to  have  been  made 
from  them;  the  trespasser  loses  Ms  labor,  and  that  change 
which  is  regarded  as  a  destruction  of  the  goods,  or  an  altera- 
tion of  their  identity,  in  favor  of  an  honest  possessor,  is  not  so 
regarded  as  between  the  original  owner  and  a  willfiQ  violator 
of  his  right  of  property. 

These  principles  are  to  be  found  in  the  digest  of  Justinian, 
lib.  10,  tit.  4,  leg.  12,  sec.  8:  ''  If  any  one  shall  make  wine 
with  my  grapes,  oil  with  my  olives,  or  garments  with  my  wool, 
knowing  they  are  not  his  own,  he  shall  be  compelled  by  action 
to  produce  the  said  wine,  oil,  or  garments."  So  in  Vinnius's 
Institutes,  tit.  1,  pi.  25:  ''  He  who  knows  the  material  is  an- 
other's ought  to  be  considered  in  the  same  light  as  if  he  had 
made  the  species  in  the  name  of  the  owner,  to  whom  also  he 
is  to  be  underiteod  to  have  given  his  labor." 

The  same  principle  is  stated  by  Puffendor^  in  his  Law  of 
Nature  and  of  Nations,  b.  4,  c.  7,  sec.  10,  and  in  Wood's  In- 
stitutes of  the  Civil  Law,  p.  92,  which  are  cited  at  large  in 
the  opinion  of  Jewett,  J.,  delivered  in  this  case  in  the  supreme 
court,  SiUbury  v.  McCoon^  4  Denio,  338,  and  which  it  is  un- 
necessary here  to  repeat.  In  Brown's  Civil  and  Admiralty 
Law,  p.  240,  the  writer  states  the  civil  law  to  be  that  the 
original  owner  of  anything  improved  by  the  act  of  another, 
retained  his  ownership  in  the  thing  so  improved,  unless  it 
was  changed  into  a  different  species;  as  if  his  grapes  were 
made  into  wine,  the  wine  belonged  to  the  maker,  who  was  only 
obliged  to  pay  the  owner  for  the  value  of  his  grapes.  The 
species,  however,  must  be  incapable  of  being  restored  to  its 
ancient  form;  and  the  materials  must  have  been  taken  in 
ignorance  of  their  being  the  property  of  another. 

But  it  was  thought  in  the  court  below  that  this  doctrine  had 
never  been  adopted  into  the  common  law,  either  in  England 
or  here;  and  the  distinction  between  a  willful  and  an  involuD« 
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tary  wroDg-doer  hereinbefore  mentioned,  was  rejected  not  only 
on  that  ground,  but  also  because  the  rule  was  supposed  to  be 
too  harsh  and  rigorous  against  the  wrong-doer. 

It  is  true  that  no  case  has  been  found  in  the  English  books 
in  which  that  distinction  has  been  expressly  recognized;  but 
it  is  equally  true  that  in  no  case  until  the  present  has  it  been 
repudiated  or  denied.  The  common  law  on  this  subject  was 
evidently  borrowed  from  the  Roman  at  an  early  day;  and  at 
a  period  when  the  common  law  furnished  no  ruler  whatever  in 
a  case  of  this  kind.  Bracton,  in  his  treatise,  compiled  in  the 
reign  of  Henry  III.,  adopted  a  portion  of  Justinian's  Institutes 
on  this  subject,  without  noticing  the  distinction;  and  Black- 
stone,  in  his  Commentaries,  vol.  2,  p.  404,  in  stating  what  the 
Roman  law  was,  follows  Bracton,  but  neither  of  these  writers 
intimates  that  on  the  point  in  question  there  is  any  difference 
between  the  civil  and  the  common  law.  The  authorities  re- 
ferred to  by  Blackstone  in  support  of  his  text  are  three  only. 
The  first  in  Brooks's  Abridgment,  tit.  Property,  23,  is  the  case 
from  the  Year  Book,  5  Hen.  VIL,  fol.  15  (translated  in  a  note 
to  4  Denio,  835),  in  which  the  owner  of  leather  brought  tres- 
pass for  taking  slippers  and  boots,  and  the  defendant  pleaded 
that  he  was  the  owner  of  the  leather,  and  bailed  it  to  J.  S., 
who  gave  it  to  the  plaintiff,  who  manufactured  it  into  slippers 
and  boots,  and  the  defendant  took  them,  as  he  lawftQly  might. 
The  plea  was  held  good,  and  the  title  of  the  owner  of  the  leather 
unchanged. 

The  second  reference  is  to  a  case  in  Sir  Francis  Moore's 
reports,  p.  20,  in  which  the  action  was  trespass  for  taking  tim- 
ber, and  the  defendant  justified  on  the  ground  that  A.  entered 
on  his  land  and  cut  down  trees  and  made  timber  thereof,  and 
carried  it  to  the  place  where  the  trespass  was  alleged  to  have 
been  committed,  and  afterwards  gave  it  to  the  plaintiff,  and 
that  the  defendant  therefore  took  the  timber  as  he  lawfcQly 
might.  In  these  cases,  the  chattels  had  passed  from  the  hands 
of  the  original  trespasser  into  the  hands  of  a  third  person;  in 
both,  it  was  held  thai  the  title  of  the  original  owner  was  un- 
changed, and  that  he  had  a  right  to  the  property  in  its  im- 
proved state  against  the  third  person  in  possession.  They  are 
in  conformity  with  the  rule  of  the  civil  law;  and  certainly  fail 
to  prove  any  difference  between  the  civil  and  the  common  law 
on  the  point  in  question.  The  third  case  cited  is  from  Pop- 
ham's  reports,  p.  38,  and  was  a  case  of  confusion  of  good^. 
The  plaintiff  voluntarily  mixed  his  own  hay  with  the  hay  of 
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the  defendant,  who  carried  the  whole  away,  for  which  he  was 
sued  in  trespass;  and  it  was  adjudged  that  the  whole  should 
go  to  the  defendant;  and  Blackstone  refers  to  this  case  in  sup- 
port of  his  text,  that  ^'  our  law  to  guard  against  fraud  gives 
the  entire  property,  without  any  account  to  him  whose  original 
dominion  is  invaded  and  endeavored  to  be  rendered  uncertain 
without  his  own  consent."  The  civil  law  in  such  a  case  would 
have  required  him  who  retained  the  whole  of  the  mingled 
goods  to  account  to  the  other  for  his  share:  Just.  Inst.,  lib.  2, 
tit.  1,  see.  28;  and  the  common  law  in  this  particular  appears 
to  be  more  rigorous  than  the  civil;  and  there  is  no  good  reason 
why  it  should  be  less  so  in  a  case  like  that  now  in  hand,  where 
the  necessity  of  guarding  against  fraud  is  even  greater  than 
in  the  case  of  a  mingling  of  goods,  because  the  cases  are  likely 
to  be  of  more  frequent  occurrence.  Even  this  liability  to  ac« 
count  to  him  whose  conduct  is  fraudulent,  seems  by  the  civil 
law  to  be  limited  to  cases  in  which  the  goods  are  of  such  a 
nature  that  they  may  be  divided  into  shares  or  portions,  ac- 
cording to  the  original  right  of  the  parties;  for  by  that  law, 
if  A  obtain  by  fraud  the  parchment  of  B  and  write  upon  it  a 
poem,  or  wrongfully  take  his  tablet  and  paint  thereon  a  pic- 
ture, B  is  entitled  to  the  written  parchment  and  to  the  painted 
tablet,  without  accounting  for  the  value  of  the  writing'or  of 
the  picture:  Just.  Inst.,  lib.  2,  tit.  1,  sees.  23,  24.  Neither 
Bracton  nor  Blackstone  has  pointed  out  any  difference  except 
in  the  case  of  confusion  of  goods  between  the  common  law  and 
the  Roman,  from  which  on  this  subject  our  law  has  mainly 
derived  its  principles. 

So  long  as  property  wrongfrdly  taken  retains  its  original 
form  and  substance,  or  may  be  reduced  to  its  original  mate- 
rials, it  belongs,  according  to  the  admitted  principles  of  the 
common  law,  to  the  original  owner,  without  reference  to  the 
degree  of  improvement,  or  the  additional  value  given  to  it  by 
the  labor  of  the  wrong-doer.  Nay,  more:  this  rule  holds  good 
against  an  innocent  purchaser  from  the  wrong-doer,  although 
its  value  be  increased  a  hundred  fold  by  the  labor  of  the  pur^ 
chaser.  This  is  a  necessary  consequence  of  the  continuance  of 
the  original  ownership. 

There  is  no  satisfactory  reason  why  the  wrongful  conversion 
of  the  original  materials  into  an  article  of  a  different  name  or 
a  different  species  should  work  a  transfer  of  the  title  from  the 
true  owner  to  the  trespasser,  provided  the  real  identity  of  the 
thing  can  be  traced  by  evidence.  The  difficulty  of  proving 
the  identity  is  not  a  good  reason.    It  relates  merely  to  the 
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Gonyexdence  of  the  remedy,  and  not  at  all  to  the  right  There 
is  no  more  difficulty  or  uncertainly  in  proving  that  the  whisky 
in  question  was  made  of  Wood's  com,  than  there  would  have 
be«n  in  proving  that  the  plaintiff  had  made  a  cup  of  his  gold, 
cr  a  tool  of  his  iron;  and  yet  in  those  instances,  according  to 
the  English  cases,  the  proof  would  have  been  unobjectionable. 
In  all  cases  where  the  new  product  cannot  be  identified  by 
mere  inspection,  the  original  material  must  be  traced  by  the 
testimony  of  witnesses  from  hand  to  hand  through  the  process 
of  transformation. 

Again:  the  court  below  seem  to  have  rejected  the  rule  of 
the  civil  law  applicable  to  this  case,  and  to  have  adopted  a 
principle  not  heretofore  known  to  the  conunon  law;  and  for 
the  reason  that  the  rule  of  the  civil  law  was  too  rigorous  upon 
the  wrong-doer,  in  depriving  him  of  the  benefit  of  his  labor 
bestowed  upon  the  goods  wrongfully  taken.  But  we  think  the 
'Civil  law  in  this  respect  is  in  conformity  not  only  with  plain 
principles  of  morality,  but  supported  by  cogent  reasons  of  pub- 
lic policy;  while  the  rule  adopted  by  the  court  below  leads  to 
the  absurdity  of  treating  the  willful  trespasser  with  greater 
kindness  and  mercy  than  it  shows  to  the  innocent  possessor  of 
another  man's  goods.  A  single  example  may  suffice  to  prove 
this  to  be  so.  A  trespasser  takes  a  quantity  of  iron  ore  belong- 
ing to  another  and  converts  it  into  iron,  thus  changing  the 
spedes  and  identity  of  the  article:  the  owner  of  the  ore  may 
recover  its  value;  in  trover  or  trespass;  but  not  the  value  of 
the  iron,  because  under  the  rule  of  the  court  below  it  would  be 
unjust  and  rigorous  to  deprive  the  trespasser  of  the  value  of 
his  labor  in  the  transmutation.  But  if  the  same  trespasser 
steals  the  iron  and  sells  it  to  an  innocent  purchaser,  who  works 
it  into  cutlery,  the  owner  of  the  iron  may  recover  of  the  pur- 
chaser the  value  of  the  cutlery,  because  by  this  process  the 
original  material  is  not  destroyed,  but  remains,  and  may  be 
reduced  to  its  former  state;  and  according  to  the  rule  adopted 
by  the  court  below  as  to  the  change  of  identity  the  original 
ownership  remains.  Thus  the  innocent  purchaser  is  deprived 
of  the  value  of  his  labor,  while  the  guilty  trespasser  is  not. 

The  rule  adopted  by  the  court  below  seems,  therefore,  to  be 
objectionable,  because  it  operates  unequally  and  unjustly.  It 
not  only  divests  the  true  owner  of  his  title,  without  his  consent; 
but  it  obliterates  the  distinction  maintained  by  the  civil  law, 
and  as  we  think  by  the  common  law,  between  the  guilty  and 
the  innocent;  and  abolishes  a  salutary  check  against  violence 
and  fraud  upon  the  rights  of  property. 
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We  think,  moreover,  that  the  law  on  this  subject  has  been 
settled  by  judicial  decisions  in  this  oountiy.  In  BetU  y.  Lee^ 
5  Johns.  849  [4  Am.  Dec.  868],  it  was  decided  that  as  against 
a  trespasser,  the  original  owner  of  the  property  may  seize  it  in 
its  new  shape,  whatever  alteration  of  form  it  may  have  under- 
gone, if  he  can  prove  the  identity  of  the  original  materials. 
That  was  a  case  in  which  the  defendant  had  cut  down  the 
plaintiff's  trees  and  made  them  into  shingles.  The  property 
oould  neither  be  identified  by  inspection  nor  restored  to  its 
original  form;  but  the  plaintiff  recovered  the  value  of  the 
shingles.  So  in  CuHia  v.  Oroatj  6  Id.  169  [5  Am.  Dec.  204],  a 
trespasser  cut  wood  on  another's  land  and  converted  it  into 
charcoal.  It  was  held  that  the  charcoal  still  belonged  to  the 
owner  of  the  wood.  Here  was  a  change  of  the  wood  into  an 
article  of  different  kind  and  species.  No  part  of  the  substance 
of  the  wood  remained  in  its  original  state;  its  identity  could 
not  be  ascertained  by  the  senses,  nor  could  it  be  restored  to 
what  it  originally  was.  That  case  distinctly  recognizes  the 
principle  that  a  willful  trespasser  cannot  acquire  a  title  to 
property  merely  by  changing  it  from  one  species  to  another. 
And  the  late  Chancellor  Kent,  in  his  Commentaries,  vol.  2,  p. 
363,  declares  that  the  English  law  will  not  allow  one  man  to 
gain  a  title  to  the  property  of  another  upon  the  principle  of 
accession,  if  he  took  the  other's  property  willfully  as  a  tres- 
passer; and  that  it  was  settled  as  early  as  the  time  of  the 
Year  Books,  that  whatever  alteration  of  form  any  property 
had  undergone,  the  owner  might  seize  it  in  its  new  shape,  if 
he  could  prove  the  identity  of  the  original  materials. 

The  same  rule  has  been  adopted  in  Pennsylvania:  Snyder 
V.  VauZy  2  Rawle,  427  [21  Am.  Dec.  460].  And  in  Maine  and 
Massachusetts  it  has  been  applied  to  a  willful  intermixture  of 
goods:  Ryder  v.  Hathaway^  21  Pick.  304, 305;  Wingaie  v.  Smithy 
20  Me.  287;  WiUard  v.  Rice,  11  Met.  493  [45  Am.  Dec.  226]. 

We  are  therefore  of  opinion  that  if  the  plaintiffs  below,  in 
converting  the  com  into  whisky,  knew  that  it  belonged  to 
Wood,  and  that  they  were  thus  using  it  in  violation  of  his 
i.'ght,  they  acquired  no  title  to  the  manufactured  article,  which, 
although  changed  from  the  original  material  into  another  of 
different  nature,  yet  being  the  actual  product  of  the  com,  still 
belonged  to  Wood.  The  evidence  offered  by  the  defendants 
and  rejected  by  the  circuit  judge  ought  to  have  been  admitted. 

The  right  of  Wood's  creditors  to  seize  the  whisky  by  their 
execution  is  a  necessary  consequence  of  Wood's  ownership. 
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Their  right  is  paramount  to  his,  and,  of  course,  to  his  eleotion 
(o  sue  in  trover  or  trespass  for  the  com. 

The  judgment  of  the  suixreme  conrt  should  be  reversed,  and 
a  new  trial  ordered. 

Judgment  reversed. 

Gabdinbb,  Jewett,  Hublbut,  and  Pbatt,  JJ.,  conourred. 

Bbonson,  C.  J.,  delivered  a  dissenting  opinion. 

Taylob,  J.,  did  not  hear  the  argument,  and  gave  no  opinion. 

Whsibeb  WBOKo-DOBaTAKnro  PBOPnrr  AHBGHAnonro  Fobm  AoQuzBiti 
TrtLK»  aee  SiUbmry  ▼.  McCwn^  41  Am.  Deo.  76S;  and  note  referring  to  prior 
eeaee  and  notes  in  thia  aeriee;  see  alao  Cron  v.  M<vnUmt  44  Id.  363.  8ee» 
aa  to  oanfnaion  of  gooda  by  a  wrong-doer,  Sms  ▼.  QUnenert  48  Id.  120;  HaU 
T.  Page,  Id.  236;  ffemUine  v.  StodaotU,  50  Id.  627.  That  a  willful  treapaaaer 
thns  taking  another'a  property  and  ohanging  ita  form,  as  by  oonverting  oom 
into  whisky,  wheat  into  floor,  or  the  like,  aoqnires  no  title,  bat  that  the  new 
article  belongs  to  the  original  owner,  is  a  point  to  whiofa  the  principal  case  is 
dtsdin  ITtboiiT.  ^a«m,  4Bo8W.  167;  Benedkt y. Naikmal BaiUs <if  0(nnmtnh 
weaUh,  4  Daly,  177;  Barry  ▼.  Brum,  8  Hnn,  399;  Newton  ▼.  Porter,  6  Lena. 
425;  8.  0.  in  the  oonrt  of  appeal,  69  N.  Y.  137;  Wetherbee  t.  Often,  22 
Midi.  319.  And  in  an  action  by  the  tnie  owner  against  the  wrong-doer,  for 
the  taking  and  oonyersion,  the  latter  is  liable  for  the  enhanced  valae  of  the 
article  in  its  new  form  withoat  any  dednction  for  the  labor  and  expense  be- 
stowed upon  it:  lUee  ▼.  HoHenbeck,  19  Barb.  664;  Joeiin  ▼.  (Jowee,  60  Id.  55; 
Spicer  ▼.  Waten,  65  Id.  234;  Fimdn  ▼.  Fhrmin,  9  Hnn,  572;  Cftieheaheiimer  ▼. 
Anffevbie,  81  N.  Y.  397.  See  on  that  point  the  note  to  Baier  ▼.  fTheeier,  24 
Am.  Dec  70.  So  generally,  where  expense  has  been  bestowed  by  a  wrong- 
doer npon  another's  property  withoat  dianging  its  form,  aa  by  paying  freight 
on  it^  or  the  like,  he  is  entitled  to  no  dednction  therefor:  Kineey  ▼.  LeggeU, 
71  N.  Y.  395.  So  in  case  of  a  oonfasion  of  goods  by  a  wrong-doer,  the  rale 
of  damages  is  the  utmost  yalne  the  article  will  bear:  Starr  v,  Wimogasr,  3  Hon, 
494;  8.  C,  6  Thomp.  ft  C.  36.  In  all  these  cases  SUAurp  ▼.  MeOoon  is  re- 
ferred to  with  approvaL  It  is  cited  also  in  ScaUergood  ▼.  Wood,  14  Hon,  273» 
to  the  point  that  a  wrong-doer  may  be  held  liable  in  damages  for  taking 
another's  property,  for  conseqaences  qnite  remote  from  the  original  act.  In 
Boekwell  ▼.  Saumdere,  19  Barb.  483,  the  case  is  referred  to  aa  correctly  laying 
down  the  dirtinction  between  a  willful  wrong-doer  and  a  honajide  porohaser 
from  him  aa  to  their  respective  liability  where  one's  goods  are  taken  and 
changed  into  a  new  form.  In  Wetherbee  ▼.  Oreen,  22  Mich.  315,  also^  the 
language  of  Rnggles,  J.,  in  the  principal  case,  to  the  effact  that  where  a  chat- 
tel, wrongfully  taken,  comes  into  the  hands  of  an  innocent  holder  who 
changes  it  into  a  thing  of  a  different  spedes,  the  owner  cannot  reclaim  it, 
is  quoted  with  approvaL  In  Clemewt  ▼.  D^jfy,  54  Iowa,  635,  it  is  also  held, 
dting  SiUtmry  v.  M<Coon,  that  the  doctrine  that  one  bestowing  labor  upon 
another's  property,  aa  by  taking  his  grain  and  thrashing  it,  is  not  entitled  to 
compensation  for  his  labor  in  an  action  for  the  taking,  should  be  limited  to 
willful  wrong-doers.  Even  though  one  is  not  a  willful  trespasser,  he  acquires 
no  property  in  another's  goodi  by  changing  their  form  where  the  diange  is  not 
sufficient  to  destroy  their  identity,  aa  where  trees  are  felled  and  made  into 
logs:  Fkmdm  v.  Firmhi,  9  Hun»  572.    Bat  where  part  of  the  materials  of  a 
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▼mmI  are  Imilt  into  a  new  Teasel,  the  owner  of  the  materiaU  aoqnlzea  no  in- 
tereet  in  the  Teisel:  Andrew  v.  Ntw  Jtmey  Steamboai  Co.,  11  Id.  490^  492; 
refevring  to  the  principal  oaie  aa  not  lanotiomng  the  claim  of  the  owner  of 
the  material!  to  a  ahaie  in  the  new  veasel. 


BooHBSTEB  White  Lead  Go.  v.  Gut  of 

ROOEESTEB. 

[t  Kbw  YOBK  (8  COMSTOCK),  488.] 

MnnaiPAL  OoBPORAiioira  abb  Holdsn  iob  Bzbbcdb  of  Dub  Qakb  and 
gldll  hy  offioen,  agenti,  and  servants  employed  in  the  ooustruotion  ol 
pablio  works  anthorized  or  undertaken  in  the  ezerdse  of  ootporate  pow- 
ers^ and  are  liable  in  damages  for  the  natural  oonseqaences  of  nnskiflfal- 
ness  or  negligenoe  of  each  employees. 

Oirr  n  Lxablb  iob  Fldooino  Lot  bt  Imfbopbb  CoNSTBUOTKur  of  Cul- 
VBBTy  and  by  not  making  it  large  enough,  whore  it  anthoriies  the  con- 
stmotion  of  snch  oolTert  for  the  purpose  of  oanying  away  surface  water. 

PoBUio  OmoBBfl^  OB  B0DIB8  WHO8B  Dftibs  abb  Judigiai^  abb  not  Liablb 
oivilly  for  miscondnot  in  their  performance;  otherwise  where  they  violate 
a  ministerial  duty,  even  though  their  chief  functions  are  judiciaL 

Appeal  from  a  judgment  for  plaintiffB  in  trespass  on  the 
case.  The  plaintiffs  were  owners  of  a  feictory  in  the  cily  of 
Rochester,  near  which  ran  a  small  natural  stream.  The  com* 
mon  council  directed  that  the  grade  of  a  street  crossed  by  this 
stream  should  be  raised,  and  that  a  culvert  should  be  built  to 
carry  the  water.  The  work  was  done,  and  the  culvert  was 
su£5cient  for  the  ordinary  flow;  but  an  unusual  flood  occurred, 
for  which  it  was  not  adequate,  and  the  water  was  set  back 
upon  plaintiffs'  premises,  doing  damage,  for  which  this  action 
was  brought  It  appeared  that  the  city  surveyor  had  advised 
the  construction  of  the  culvert  in  the  manner  adopted,  and 
that  it  was  even  larger  than  he  had  directed;  but  that  he  was 
not  a  professional  engineer,  and  that  skillful  engineers  would 
have  planned  it  on  a  larger  scale,  in  anticipation  of  possible 
floods.  The  referees  to  whom  the  issue  was  sent  for  trial  re- 
ported in  favor  of  the  plaintiffs,  and  the  city  moved  to  set 
aside  the  report.  The  supreme  court  denied  the  motion, 
holding,  in  an  opinion  not  reported,  that  a  city  is  liable  for 
damage  caused  by  the  construction  of  new  works  ap  well  as 
for  that  resulting  from  the  repair  of  old,  when  it  is  not  the 
necessary  consequence  of  a  municipal  work  lawfully  under- 
taken, but  is  attributable  to  unskillfulness  of  officers  or  agents 
in  their  performance  of  the  ministerial  acts  incident  to  the  con- 
struction of  the  work.    The  plaintiff  therefore  had  judgment 
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NichoUu  HiU^  jun,^  for  the  appellants,  the  city. 

E.  Darwia  Smithy  for  the  respondents,  the  owners  of  the 
damaged  land. 

B7  Court,  Taylor,  J.  A  preliminary  question  is,  whether 
all  reasonable  precaution  against  possible  or  contmgent  inju- 
ries was  taken;  and  whether  the  culvert  was  buiU  in  a  manner 
BO  skillful  as  to  shield,  the  corporation  of  Rochester  from  the 
charge  of  malfeasance  in  the  execution  of  their  duty.  In  the 
construction  of  a  work  like  this,  they  were  bound  to  exercise 
that  care  and  prudence  which  a  discreet  and  cautious  individu- 
al would  or  ought  to  use,  if  the  whole  loss  or  risk  were  to  be 
his  alone.  The  counsel  for  the  city  contends  that  as  it  was 
larger  than  the  city  surveyor  though  necessary,  there  could  no 
blame  attach  to  the  city  authorities.  The  city  had  seen  fit  to 
select  for  the  responsible  duty  of  adviser  in  these  important 
matters  a  man  who  laid  no  claim  to  the  skill  of  a  professional 
engineer.  He  was  their  agent;  and  it  will  not  answer  for  an 
individual  or  a  corporation  to  select  an  incompetent  agent,  and 
then  shield  themselves  from  the  consequences  of  his  injudicious 
acts  by  justifying  under  his  advice.  No  careful  and  prudent 
man  would  employ  an  agent  to  direct  so  important  a  work 
destitute  alike  of  education  and  skill  in  his  particular  depart- 
ment of  professional  science.  It  seems  from  the  testimony 
that  a  skillful  engineer  would  have  so  directed  the  construc- 
tion of  the  culvert  as  to  have  prevented  the  injury  to  the  plain- 
tiff's, for  which  they  prosecute  this  suit  I  have  no  doubt  of 
the  insufficiency  of  this  ground  of  defense:  Bailey  v.  Mayor  oj 
N.  r.,  8  HiU  (N.  Y.),  631  [38  Am.  Dec.  669]. 

The  principal  question  is,  whether  the  corporation  of  a  city 
are  exempt,  in  consequence  of  any  immunity  inherent  in  their 
municipal  character,  from  those  liabilities  for  malfeasance  for 
which  individuals  and  other  corporations  would  be  liable  in  a 
civil  action  by  the  party  injured. 

A  good  deal  of  obscurity  has,  in  times  past,  rested  upon  this 
subject,  arising  from  the  incident  that  some  duties  of  such  cor- 
porations are  judicial  in  their  nature,  while  others  purely 
ministerial  have  to  be  executed  by  them;  and  these  duties 
sometimes  so  mingle  as  not  to  be  easily  distinguished  from 
each  other.  Wherever  duties  of  a  judicial  nature  are  imposed 
upon  a  public  officer,  the  due  execution  of  which  depends  upon 
his  own  judgment,  he  is  exempt  from  all  responsibility,  by  ac- 
tion, for  the  motives  which  influence  him,  and  the  manner  in 
which  such  duties  are  performed.    If  corrupt,  he  may  be  im- 
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peached  or  indicted;  but  he  cannot  be  proeecated  by  an  in- 
dividual to  obtain  redress  for  the  wrong  which  may  have  been 
done. 

But  this  judicial  immunity  can  be  extended  no  further.  The 
civil  remedy  depends  exclusively  upon  the  nature  of  the  duty 
which  has  been  violated.  When  duties  which  >are  purely 
ministerial  are  cast  upon  officers  whose  chief  functions  are 
judicial,  and  the  ministerial  daty  is  violated,  the  officer, 
although  for  most  purposes  a  judge,  is  still  civilly  responsible 
for  such  misconduct:  Wilton  v.  Mayor  of  New  Yorkj  1  Denio, 
599  [43  Am.  Dec.  719]. 

The  charter  of  the  city  of  Rochester  confers  upon  the  com- 
mon council  ''power  to  cause  common  sewers,  drains,  vaults, 
and  bridges  to  be  made  in  any  part  of  the  city."  The  ordi- 
nance of  the  common  council  directing  such  public  improve- 
ments is  judicial  in  its  nature,  and  extends  immunity  from 
private  action  for  damages  to  those  who  perform  the  duty. 
But  there  this  immunity  ends.  The  further  prosecution  of  the 
work  is  purely  of  a  ministerial  character;  the  agents  to  per- 
form it  are  of  their  own  selection,  and  they  are  bound  to  see 
that  it  is  done  in  a  safe  and  skillful  manner. 

On  the  argument,  the  counsel  for  the  appellants  cited  Stede 
V.  Watem  Inland  Loch  Nav.  Co.,,  2  Johns.  286.  This  was  an 
action  not  against  a  municipal  corporation,  but  against  the 
Western  Inland  Lock  Navigation  Company.  It  was  decided 
that  as  damages  had  already  been  awarded  and  compen8ati<m 
made  to  the  plaintiff  in  the  first  instance,  for  running  the  canal 
through  his  land,  no  cause  of  action  existed  on  that  ground. 
The  other  point  decided  was  that  the  law  necessarily  imposes 
on  the  company  the  duty  of  keeping  this  canal  in  repair;  and 
in  all  such  cases,  where  an  injury  has  been  sustained  by  the 
want  of  due  care  and  caution  of  another,  such  person  must 
be  responsible  for  the  damage  occasioned  by  his  neglect  and 
omission.  In  Martin  v.  Mayor  etc.  of  Brooklyn^  1  Hill  (N.  Y.), 
645,  the  decision  is  placed  by  the  judge  upon  the  {pt>und  that 
the  act  complained  of  was  judicial,  and  not  ministerial.  In 
the  course  of  his  opinion,  Cowen,  J.,  says:  ''I  speak  not  of 
private  corporations,  nor  of  tumpUce  companies,  who  are  cer- 
tainly liable  for  their  agents'  omissions  to  keep  their  road  in 
repair.  I  concede  the  liability  also  of  municipEd  corporations 
for  like  omissions,  where  the  duty  of  repair,  or  the  like,  is 
absolute,  and  due  from  them  as  a  corporation:  Mayor  of  Lynn 
V.  Turner,  1  Cowp.  86." 

IniheoBBOot  Bailey  v»  Mayor  etc.  of  New  Kbrifc,  8  Hill  (N.Y.), 


.--H 
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631  [88  Am.  Doc.  GC9],  the  principal  ground  taken  at  the  cir- 
cuit, and  upon  which  the  cause  is  supposed  to  have  turned 
there,  was  that  the  defendants  were  not  chargeable  for  negli* 
gence  or  unskillfdhiess  in  the  construction  of  the  dam,  inas- 
much as  the  water  commissioners  were  not  appointed  hj  them, 
nor  subject  to  their  direction  or  control.  In  other  words,  the 
commissioners  not  being  their  agents  in  the  construction  of 
the  dam,  the  rule  respondeat  euperior  could  not  properly  be 
applied.  But  Nelson,  C.  J.,  says:  '*  If  a  public  officer  be  guilty 
of  negligence  in  the  discharge  of  duties  to  be  performed  by 
himself,  he  will  be  held  responsible."  ^^  Municipal  corpora- 
tions, in  their  private  character  as  owners  and  occupiers  of 
lands  and  houses,  are  regarded  in  the  same  light  as  individual 
owners  and  occupiers,  and  are  dealt  with  accordingly.''  As 
such,  they  are  bound  to  repair  bridges  and  highways,  and  to 
the  discharge  of  any  other  duty  or  obligation  to  which  an 
individual  owner  would  be  subject:  Bailey  v.  Mayor  etc.  of 
New  York^  eupra^  and  authorities  there  referred  to.  In  the 
same  case  in  the  court  of  errors,  2  Denio,  433,  the  chancellor 
remarks  that  ''although  it  was  once  doubted  whether  an 
action  of  trespass,  or  trover,  or  an  action  on  the  case  for  mal- 
feasance would  lie  against  a  corporation,  it  is  now  settled  in 
England  as  well  as  in  this  state  that  such  an  action  may  be 
maintained.  It  is  well  settled  that  a  municipal  corporation 
may  be  made  liable  eiviUter  in  certain  cases,  like  any  other 
corporation  or  associate  person,  though  it  is  created  mainly 
for  the  purpose  of  local  government,  and  is  for  that  purpose 
intrusted  with  some  of  the  ordinary  attributes  of  sovereignty/' 
In  the  case  of  Mayor  etc.  of  Ifew  York  v.  Furze^  8  Hill 
(N.  Y.),  612,  Nelson,  C.  J.,  says:  ''The  sewers  in  question 
were  oonstructed  by  the  corporation  under  the  power  conferred 
by  the  section  of  the  statute  [substantially  the  same  as  that 
in  the  charter  of  Rochester]  already  mentioned.  If,  therefore, 
we  concede  that  the  exercise  of  the  power  was  in  the  first 
instance  optional  on  the  part  of  the  corporation,  yet  having 
elected  to  act  under  it,  they  must  be  held  responsible  for  a 
complete  and  perfect  execution."  "  It  would  be  highly  unjust 
to  allow,  that  after  constructing  these  works  the  corporation 
might  refuse  to  keep  them  in  repair,  and  thus  leave  the  street 
on  which  they  have  been  placed  in  a  worse  condition  than 
before  they  were  put  there.  The  owners  and  occupants  of 
houses  and  lots  in  the  neighborhood,  having  been  charged  with 
the  expense  of  the  sewers,  acquired  a  right  to  the  conmion  use 
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of  them;  and  a  corresponding  duty  devolved  upon  the  oorpo* 
ration  to  keep  them  in  proper  condition  and  repair/' 

By  parity  of  reason,  the  corporation  having  undertaken  to 
build  sewers,  in  pursuance  of  the  power  conferred  by  the  char- 
ter, they  were  bound  to  exercise  such  skill  in  the  construction, 
and  to  give  such  sufficiency  of  capacity  to  the  drain,  as  that  it 
should  not  become  a  nuisance  to  the  property  of  those  persons 
who  resided  in  the  neighborhood.  Or,  in  otiier  words,  having 
elected  to  act  under  the  power  granted  by  charter,  they  must 
be  held  responsible  Ibr  a  complete  and  perfect  execution:  See 
Hefdy  v.  Mayor  etc.  of  Lyme  Regie^  5  Bing.  91.  In  principle, 
there  can  be  no  possible  di£brence.  It  is  the  duty  of  a  munici- 
pal corporation  to  build  a  sewer  so  that  it  shall  not  become  a 
nuisance  to  the  neighborhood,  as  much  as  it  is  to  avoid  the 
same  result  by  keeping  it  in  repair  after  it  has  been  built: 
PwfUe  V.  Corforaiion  of  AVbawyy  11  Wend.  648  [27  Am.  Dec 
95].  I  have  not  deemed  it  necesary  to  rely  upon  the  oases  in 
point  decided  in  the  supreme  court  of  Ohio.  In  MeCombs  v. 
Town  Council  of  Akrorij  15  Ohio,  476  (and  see  cases  there 
dted),  the  court  hold  that  a  municipal  corporation  can  be  held 
liable  for  an  iiqury  resulting  to  the  property  of  another  by  an 
act  of  such  corporaftion,  strictiy  within  the  scope  of  its  corpo- 
rate authority,  and  unattended  by  any  circumstance  of  negli- 
gence or  malice.  It  is  not  necessary  to  take  that  extreme 
ground  in  the  decision  of  the  case  before  us.  The  doctrines 
heretofore  held  by  eminent  judges  in  our  own  courts  are  suffi- 
cient, and  we  must  affirm  the  judgment  of  the  court  below. 

Judgment  affirmed. 

LuBnjTT  or  MirniOEPAL  OoBToaATioN  lOB  KaauoBicB  ob  UmaaLLVUL- 
ms  or  AoxMTB  in  the  perfomiaaoe  of  a  work  anthoriaBd  by  law,  etc:  See 
Hkhix  V.  Cleveland^  32  Am.  Dec  730;  Bailey  ▼.  Maifor  qf  New  York,  38  Id. 
ee9;  J2oMT.  JfadliiOfs48Id.361;  (knmiiaaknenv.  ITood;  49  Id.  582;  JTearetv. 
Comnduiofnen,  Id.  412i  and  notes.  Ab  to  the  liabili^  of  each  a  oozporatioa 
for  injuries  from  grading  streets  or  changing  the  grade  thereof  see  Mayor  qf 
PhOoMphia  ▼.  Bandoi^  39  Id.  102;  WUsoh  ▼.  Mayor  tic  qf  New  York,  43 
Id.  719;  MeartB  v.  Commieekmera,  49  Id.  412;  Akron  ▼.  McComb,  51  Id.  453, 
endnotes.  As  to  liability  for  neglect  to  construct  proper  sewers  and  drains, 
see  WHmm  ▼.  Mayor  etc,  cf  New  York,  43  Id.  719,  and  note  That  a 
munidpal  corporation  nndertaking  to  perform  a  work  antfaoriaed  by  law, 
sachas  the  oonstroction  of  a  sewer,  the  grading  of  a  street,  or  the  like,  acts 
ministerially  in  the  performance  of  such  work,  and  is  boond  to  exeroise 
the  care  and  pradence  of  a  discreet  and  cantioos  man  to  provent  injuries 
to  others,  and  is  thereforo  liable  for  damage  occasioned  by  the  negligence, 
nnskillfiilness,  or  improper  conduct  of  its  agents  and  servants  in  doing  the 
workt  ^  ^  doctrine  for  which  the  principal  case  is  frequently  recognized  as 
a  leading  authority  in  New  York  and  elsewhero:  Barton  ▼.  Byraatm^  37 
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Barb.  296;  8.  C.  in  court  of  appeals,  3G  N.  Y.  55;  Kancmagh  v.  Brooklyn,  38 
Barb.  237;  dark  ▼.  Miller,  47  Id.  40;  Laeom  ▼.  Mayor  ef&  </  ^tfw  Forifc^  8 
Dner,  414;  Batiable  v.  Syraeuae,  8  Hun,  587,  593;  Radcl^U  Eain  ▼.  Mayw 
etc  €/ Brooklyn,  4  N.  Y.  200,  /xm^  p.  357;  HuUon  v.  Mayor  etc  qfNew  Tori,  6 
Sandf.  103;  &  G.  in  court  of  appeals,  9  N.  Y.  169;  MiUi  ▼.  Brooklyn,  82  Id. 
499;  B^falo  eCe.  T.  Co.  ▼.  Bt^ralo,  1  Thomp.  ft  C.  540;  Ninu  ▼.  iloyor  ete.  qf 
NewTork,31d.7;  8. C.  affirmed,  59  N.  Y.  508;  ITevku  y.  Peoria, 41  HI.  612, 
513;  OiOeon  ▼.  CAorfetftm,  16  W.  Va.  296;  Emery  t.  XoweO;  104  MaM.  16. 
llierefore,  where  a  city  sewer  is  so  imperfectly  ooastmoted  that  it  bunts  and 
floods  adjacent  premises,  the  city  is  liable:  Lewenthal  v.  Mayw  efe.  ^  Nmo 
York,  5  Lans.  535;  S.  C,  61  Barb.  520;  so  where  the  sewer  has  not  a  sufficient 
outlet,  by  reason  of  which  the  water  is  backed  up  on  the  plaintifrs  lot:  Donclhbe 
▼.  Mayor  etc.  of  Nem  York,  8  Daly,  65,  67;  so,  where  the  sewer  is  so  ne|{li- 
gently  and  unskillfnUy  constmcted  as  to  flood  the  plaintiff's  ferry-dip:  Sldjjfki 
Y.  JBngekm,  11  Hun,  597;  so  where  in  grading  a  street  a  large  body  of  sor&oe 
water  is  unneoessarily  and  improvidently  cast  on  the  plaint^s  Umd:  Boiiable 
Y.  Syraaue,  8  Hun,  587;  Gillieon  v.  Oharleaion,  16  W.  Va.  296.  And  a  dtj 
haYVig  oonstmoted  a  street  or  sidewalk,  is  under  obligation  to  keep  it  in  re- 
pair, and  is  equally  liable  for  injuries  from  neglect  to  repair  as  for  injuries 
from  ne^igenoe  in  oonstmotion:  Wendell  ▼.  Mayor  ele.  qf  Troy,  89  Barb. 
836;  Ikteeiiori  ▼.  Buekman,  10  Bosw.  28;  &  C,  16  Abb.  P^.  43;  WaOaee  ▼. 
Mayor  eie.  qf  Kem  York,  2  Hilt.  450;  &  0.,  18  How.  Pr.  174;  8.  C,  9  Abb. 
P^.  43;  Hvteon t.  JToyor  ele.  qf  New  York,  9  N.  Y.  169;  OlemeneeY.  AtOmm, 
66Id.841.  But  in  Pedb  ▼.  J^dCdiiia,  32  Barb.  637,  it  is  held  that  a  village  is 
not  liable  for  an  injury  from  non-repair  of  a  sidewalk' where  the  law  does  not 
make  it  its  absolute  duty  to  keep  the  sidewalks  in  repair.  And  where  the 
trustees  of  a  yillage  were  by  statute  made  highway  commissioners  for  the  vil- 
lage, which  was  created  a  separate  road  district,  it  was  held  that  the  village 
was  not  liable  for  an  injury  from  their  neglect  of  duty  as  such  commissioners, 
because  that  was  an  independent  and  distinct  duty  imposed  upon  them: 
Bkhok  V.  PUtUiAuryh,  15  Barb.  442.  This  dedsion  was  reversed,  however,  in 
the  court  of  appeals,  and  the  village  was  held  liable:  See  Conrad  v.  Ithaoa,  16 
K.  Y.  161,  and  note.  The  decision  of  the  court  of  appeals  was  approved  and 
followed  in  a  similar  case  in  IlyaU  v.  Bondout,  44  Barb.  393.  Where  the 
servants  of  a  municipal  corporation  impound  an  animal  in  the  ezerdse  of  a 
lawful  authority,  in  aii  iuclu<turo  which  is  not  Mgh  enough,  and  tie  it  improp- 
erly so  that  it  is  injured  without  the  oMmer  d  fault,  a  complaint  showing  these 
&ots  states  a  good  cause  of  action  against  the  corporation:  Oreenoattle  v. 
MarUn,  74  Ind.  453. 

The  gist  of  liability  in  all  cases  of  this  sort  is  negligence:  Congreve  v.  Mot" 
gan,  4  Duer,  446;  Bellinger  v.  New  York  CenL  B.  B.  Co,,  23  N.  Y.  49.  Hence^ 
where  there  is  no  evidence  of  negligence  or  of  unskill  fulness  (which  is  n^li- 
gence),  a  municipal  corporation  cannot  be  held  liable.  Thus  where  the 
plaintiff  was  injured  by  the  breaking  of  a  plank  on  a  city  pier,  and  there  was 
no  proof  that  the  plank  was  decayed  or  otherwise  defective,  and  that  the  cor- 
poration through  its  officers  had  notice  thereof,  the  city  was  held  not  to  be 
liable:  Oarrieon  v.  Mayor  etc  qf  New  York,  5  Boew.  503. 

Where  a  municipal  corporation  neglects  a  duty  which  is  judicial  or  disore- 
tionaxy  in  its  native,  no  action  will  lie  for  an  injury  resulting  therefrom,  as 
for  a  neglect  to  provide  sufficient  sewers  and  drains:  Wileon  v.  Mayor  etc  qf 
New  York,  43  Am.  Dec  719,  and  note;  MdU  v.  Brooklyn,  32  K.  Y.  497;  or 
for  a  neglect  to  enact  an  ordinance  as  authorized  by  the  charter  providing  for 
the  repair  of  sidewalks  at  the  expense  of  adjacent  property  holders  who  neglect 
Au.  DC.:-  Vol.  Lin— 21 
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to  repair:  Cole  t.  Uedimt,  27  Barb.  221,  dintingniahing  tha  prindpal 
Kor  ia  the  oorporatioD  liable  for  an  injury  from  an  error  of  judgment  in  ea> 
taWinhing  the  grade  of  a  street:  Clemenee  t.  Aubrnn,  4  Hun,  888.  In  Lloifd  t. 
Mayor  etc  qf  Nem  York,  6  N.  Y.  374,  the  principal  ease  ia  cited  as  reoog* 
nixing  and  eatahliahing  the  correct  distinction  between  the  govenunentd 
powers  of  a  municipal  corporation  and  its  private  powers  as  a  "corporate 
l^gal  individnaL" 

CORFORATI02T8  HOT  MmndPAL,    AND    IlfDmDVALS,  AXM  AUO  LlABLB  fOT 

injories  resulting  from  the  neg^ent  or  unskillful  performanoe  of  a  work 
anthoriaed  by  law:  Brown  ▼.  Cayuga  etc  B,  R,  Co.,  12  K.  Y.  492;  MeCqfaiy 
T.  Spfiyten  DupffUete.  B,  B.  Co.^  61  IdL  200;  Seabrook  ▼.  Bkber,  2  Rdbt  ZM, 
But  there  must  be  proof  of  negligence  or  nnskillfnlneas  cansing  the  injury: 
BeOmffer  t.  New  York  CenL  B.  B,,  23  K.  Y.  49;  Cotiffrtm  t.  Morgcm,  4  Duer, 
44A. 

LxABiLirr  OF  Public  Oivicsbs  io&  Misoohduct  whbui  DomB  arm 
JjuaaiAL  on  MiinsnBiAL:  See  Stone  ▼.  Orowee,  40  Am.  Dec  181;  Comodl'9, 
Voorkeei,  42  Id.  206;  WiUon  v.  Mayor  etc  qf  New  Tori,  43. Id.  719;  TooBy, 
FeUon,  49  Id.  862;  Stewart  v.  SoMthard,  Id.  463,  and  notes.  That  a  public 
offioer  whose  duties  are  judicial  in  their  nature  is  not  liable  to  a  civil  action 
for  corrupt  motives,  error  of  judgment^  n^ligenoe,  or  other  misconduot^  so 
long  as  he  acts  within  his  jurisdiction,  is  a  point  to  which  the  principal 
Is  cited  in  Wade  v.  MaOeaon,  4  Lans.  162;  Lange  v.  Benedict^  8  Hun, 
Foiter  v.  Van  Wyck,  2  Abb.  App.  Deo.  172;  S.  C,  4  Abb.  Vr.,  N.  S.,  475; 
S.  C,  41  How.  P^.  497;  People  v.  Supenieore  qf  Chenango,  11  K.  Y.  673;  Bar- 
hyU  V.  Shepherd,  35  Id.  247;  OUlkon  v.  Charleaton,  16  W.  Va.  296;  othn'wise, 
where  his  duties  axe  ministerial,  although  he  may  have  a  discretion  as  to  the 
method  of  performance:  JTSdb  v.Dora,  1  Lans.  87;  S.  C,  64  Barb.  178;  S.a 
in  court  of  appeals,  42  K.  Y.  63;  9  Abb.  P^.,  N.  &,  66;  BariyU  r.  Shepherd, 
86K.  Y.  247;  (XBtaM  v.  OAoriBiftMs  16  W.  Va.  296. 


Lbavitt  V.  Putnam. 

LB  Naw  ToBK  (8  CoKsrocx),  4BL] 

DmHoiroBmD  Nbgotllbli  Ken  Rnunis  NaoaixABL^  avd  SoBuqum 
Inix)B8IIIBNT  has  Sams  Bivbot  as  an  indorsement  before  dae,  except 
that  a  demand  must  be  made  in  a  reaeonabie  time  to  charge  the  indorser. 

IWDOBHlMBItT  OV  OVBBDUB  NbOOTIABLB  NoTB  OmUTINO  WOBDS   "OB  Ob- 

dbb"  nevertheless  makes  it  payable  to  the  indorser's  order,  and  his 
indorsee  may  sue  him  thereon. 

Ebbob  to  review  a  judgment  of  the  New  York  superior  oourt 
in  favor  of  indorsers.  On  the  trial,  the  judge  directed  a  non- 
suit on  the  ground  that  the  indorsement  of  the  note,  on  which 
the  plaintiff,  who  sued  as  president  of  the  American  Ex- 
change Bank,  relied,  as  vesting  title  to  the  note  in  the  bank, 
liaving  been  made  alter  the  maturity  of  the  note,  did  not  enti- 
tle the  holder  to  sue.    The  general  term  sustained  this  ruling. 

James  W,  Oerardy  tor  the  plaintiff  in  error,  the  bank. 
Samuel  Sherwood^  for  the  defendants  in'  error,  the  indoraara 
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By  Court,  Hurlbut,  J.  On  the  twenty-ninth  day  of  Au- 
gust, 1844,  Messrs.  J.  W.  &  R.  Leavitt  made  their  note  for  one 
thousand  five  hundred  and  seventy  dollars  and  fifty-two  cents, 
payable  to  the  order  of  T.  Putnam  &  Co.  (the  defendants) 
eight  months  after  date.  A  few  days  after  the  maturity  of  the 
note,  the  defendants  indorsed  it  as  follows:  ''Pay  the  within 
to  A.  Thacher,  value  received.  May  21, 1845.  T.  Putnam  & 
Co."  Thacher  indorsed  without  recourse,  and  delivered  the 
note  for  a  valuable  consideration  to  the  American  Exchange 
Bank,  in  whose  behalf  this  action  is  brought. 

On  the  trial,  the  defendants  urged,  among  other  grounds  of 
objection  to  the  plaintiff's  recovery,  that  the  defendants'  in- 
dorsement was  in  effect  a  new  draft  payable  to  Thacher  only, 
and  not  negotiable,  so  that  no  action  could  be  maintained  upon 
it  in  the  name  of  the  plaintiff.  In  this  they  were  sustained 
by  the  court,  and  the  plaintiff  was  nonsuited. 

The  other  objections  taken  by  the  defendants  on  their  mo- 
tion for  a  nonsuit  were  not  considered  by  the  court  below,  and 
under  the  circumstances  of  the  case  cannot  be  noticed  on  this 
appeal;  so  that  the  only  thing  for  us  to  consider  is,  whether 
the  indorsement  of  a  note  made  after  due  differs  from  one 
made  before  maturity  in  respect  to  its  negotiability.  It  was 
conceded  on  the  argument  that  no  express  authority  could  be 
found  sustaining  the  distinction  upon  which  the  decision  of 
the  superior  court  was  based,  but  it  was  urged  that  the  defense 
could  be  sustained  upon  the  principle  that  a  dishonored  note 
loses  its  mercantile  character,  and  its  indorsement  becomes 
an  original  contract  which  must  be  made  expressly  negotiable 
in  terms,  or  it  could  not  be  held  to  possess  the  character  of 
negotiability.  There  is  unquestionably  a  difference  between 
the  indorsement  of  a  note  after  due  and  one  while  it  is  run- 
ning to  maturity,  but  this  relates  only  to  a  single  point  arising 
firom  the  necessity  of  the  case,  to  wit,  the  time  of  payment, 
which,  in  the  latter  indorsement,  is  fixed  at  a  future  day  by 
the  express  agreement  of  the  parties,  while  in  the  former,  it  is 
declared  by  law  to  be  within  a  reasonable  time,  upon  demand. 
But  in  all  other  respects  the  contract  is  the  same  as  an  indorse- 
ment in  the  usual  course  of  trade;  and  it  is  difficult  to  per- 
ceive how  the  single  difference  referred  to  can  at  all  affect  the 
negotiability  of  the  indorsement. 

A  bill  or  note  does  not  lose  its  negotiable  character  by  being 
dishonored.  If  originally  negotiable,  it  may  still  pass  from 
hand  to  hand  ad  infinitum  until  paid  by  the  drawer.  Moreover, 
the  indorser  after  maturity  writes  in  the  same  form  and  is 
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bound  only  upon  the  same  condition  of  demand  upon  the 
drawer  and  notice  of  non*payment  as  any  other  indorser. 
Thu»  the  paper  preserves  its  mercantile  existence  and  retains 
the  main  attributes  of  a  proper  bill  or  note,  and  circulates  as 
such  in  the  commercial  community.  Exceptions  to  a  general 
rule  affecting  so  important  and  numerous  a  class  of  transac- 
tions as  the  one  under  consideration  must  be  productive  of 
great  inconvenience,  and  will  not  be  indulged  except  for  urgent 
reasons;  and  nothing  has  been  made  to  appear  in  the  argument 
or  seems  to  exist  in  the  case,  which  warrants  the  court  in  treat- 
ing the  ordinary  indorsement  of  a  dishonored  bill  or  note  as 
without  the  law  merchant  and  not  negotiable.  While  it  was 
questioned  whether  such  a  note  was  negotiable,  and  whether 
the  indorser  was  chargeable  except  upon  the  usual  condition  of 
demand  and  notice,  there  was  perhaps  reason  enough  to  sustain 
the  decision  of  the  court  below.  But  since  both  the  note  and 
its  indorsement,  by  a  long  course  of  decisions,  have  been  treated 
as  within  the  law  merchant  in  respect  to  their  main  attributes, 
the  indorsement  ought  to  be  regarded  as  negotiable  to  the  same 
extent  as  an  indorsement  before  maturity.  The  latter  follows 
the  nature  of  the  original  bill  and  is  equally  negotiable:  Edie 
V.  East  India  Company^  2  Burr.  1216;  Mutjord  v.  Walcotj  1 
Ld.  Raym.  574;  Allwood  v.  Haseldon,  2  Bailey,  457;  Bishop  v. 
Dexter^  2  Conn.  419;  Berry  v.  Robinson^  9  Johns.  121  [6  Am. 
Dec.  267]. 

The  note  in  the  present  case  was  upon  its  face  transferable^ 
and  its  character  in  respect  to  negotiability  could  only  have 
been  changed  by  an  indorsement  containing  express  words  of 
restriction.  The  defendants'  indorsement  was  a  full  one,  con- 
taining the  name  of  the  person  in  whose  favor  it  was  made, 
but  omitting  the  words  ''or  order,"  the  legal  effect  of  which 
was,  nevertheless,  to  make  the  note  payable  to  him  or  his  order, 
and  his  indorsement  therefore  was  effectual  to  transfer  the  note 
to  the  plaintiff:  Ch.  Bills,  136;  Story  on  Prom.  Notes,  sec.  139. 

I  am  of  opinion  that  the  judgment  of  the  superior  court 
should  be  reversed,  and  a  new  trial  awarded. 

Judgment  reversed. 

OvERDim  NoTB  OovTEHXTBA  NsooTiABLE:  AwM  V.  Houck,  45  Am.  Dee.  133» 
ft&d  note.  So  held  also  in  ScoU  v.  First  National  Bakk^  71  Ind.  i4S,  qnoting 
mith  approval  the  language  of  the  prinoipal  case  as  to  the  distinction  between 
an  indorsement  of  a  note  not  yet  due  and  one  overdue.  Where  an  indorser 
of  a  note  pays  it  after  maturity  and  before  judgment  thereon,  he  may  recover 
on  it  against  the  maker  or  put  it  again  in  circulation:  Keliey  v.  Dradbwryt  12 
K.  Y.  Leg.  Obs.  223»  also  citing  the  principal  case. 
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« 

InNwna  ov  OmDim  Kon  a  hot  Liablb  wmwuT  Dbuitd  within  » 
HMonabla  time  upoii  the  makflr  and  doe  notioe  of  diihooflri  Kktpatriek  r, 
JMWbiVA,  S9  Am.  Deo.  158;  SanbomY.  SmOhard,  43  Id.  888;  OrajfT.  BOI, 
44  U.  277,  and  notei.  To  the  nme  cffset  are  8U  John  t.  Itelbert$,  6  Boew.  099; 
a  a  in  ooai  d  iHnMi»  '^  ^*  ^-  4^;  AmAwvIt.  DUloAadh  15  Hon,  26^ 
ettbig  the  prinoipal  oaae. 

QMUBBni  ov  "or  OBraB"  nr  IxwaoMmn  of  a  negotiable  note  doee  nol 
Impair  ito  n^gotiabilitji  Bker.  SimrmBt  ^  Am.  Deo.  128;  Hodgmr.  Admm^ 
46Id.l81.    8ohdd,aIao^in2MiMT.i2amDislOBoeir.«l,€itfBgXmMT. 


EmBUBT  V.    GONKBB. 

[t  Vnw  Toaft  (t  Oomtocn),  811.] 

Xaxmo  PuTAn  PBAPnerr  ton  PuTikni  Un  a  irov  AuwnuuD  by  the 

ii|^it  of  eminent  domain* 
XBAHiHa  ov  Tnon  "Dun  Pboobb  of  Law,"  in eeotlon  7t  artiole 7  of  eon- 

etitntion  of  New  York,  diioniied. 
Bzaarun  AumoBinxo  Takiho  of  PfiZFAn  PaopsBTr  sr  Oomiirv  of  the 

owner  ie  Talid,  notwithstanding  the  nee  for  whioh  it  is  taken  ie  private. 
Pastt  mat  Bavouvon  OoHsriTUTiONAL  FlM>FmoH  made  for  hie  benefit. 
Dbd>  OB  Wbirin  DnaLABATiOH  OF  CkuraiHT  TO  Tahvo  of  Lahb  ie  not 

neoeamry  to  efUBCtnate  a  transfer  of  the  title^  l^  meane  of  prooeedings  for 

aoqiiiring  it  taken  nnder  a  statute  whioh  does  not  require  aneh  deed  or 

writing.    The  Tarions  papers  nsed  in  the  pmwwwiings  may  be  referred  te 

M  fumiahing  eridenoe  of  oonsent  in  &ot. 
LanHywsaB  n  BwoFym^  sr  Aooxftxho  OoiiFBraAnDv  Foa  Lasd  Takbi 

puaaant  to  a  etatnte^  from  afterwards  denying  that  he  oonsented  to  the 


JUMOOHT  OB  DMBBB  OF  GCfUKl  OF  OOMFBTBIT  JURIBDIOnOV  D  FOTAL  as  a 

general  mH  not  only  aa  to  the  snbjeet-matter  aotoally  detsnninecl»  bat 
also  aa  to  every  other  matter  whioh  the  perties  might  haTO  Utigated  and 
have  had  deftidi?d  in  the  fimse- 
FowxBOFKxwToBKSuFBBiiBCouBTiirPBOGBiniiraeToOoHixBar  Lahim^ 
vndsr  the  etatnte^  althoagh  jndieial,  is  limited  to  determining  the  fitneas 
of  the  persona  named  aeoommissioners,  the  regnlarity  of  their  prooeed- 
ingi  to  ssleot  the  lands  reqoired  and  to  estimate  the  oompensatJon,  eta» 
and  the  fsimem  of  their  assessment;  and  dose  not  extend  to  determining 
whether  the  title  is  transferred.  Henoe  this  qnestiont  wh&a  raised  in 
any  snbeeqnent  litigation^  is  not  oondnded  hj  the  orders  q^pointing  the 
eomnuasiooere  and  oonfirming  their  report. 

Appeal  from  &  jadgment  of  the  New  York  superior  court  in 
fitTor  of  plaintiflh  in  ejectment.  The  land  in  dispute  was  the 
greater  portion  of  a  lot  lying  along  the  northerly  side  of  Ann 
street  in  the  city  of  New  York,  which  was  formerly  the  undis- 
puted property  of  Daniel  Aymar,  and  was  by  his  heirs  and 
executors,  after  his  death,  conveyed  to  Philip  Embury,  and  was 
by  Philip  Embury,  in  1821,  conveyed  to  Peter  Embury,  Han- 
nah Aymar,  and  Margaret  Jacot    The  conveyance  to  Philip 
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Embury  was  apparently  made  for  the  purpose  of  carrying  into 
effect  some  devise  in  the  will  of  Aymar.  In  1828,  the  city 
authorities  determined  upon  widening  Ann  street  on  the  side 
bounded  by  the  Aymar  lot.  Commissioners  were  appointed  to 
conduct  the  necessary  proceedings,  and  they  ascertained  that 
it  would  be  necessary  to  take  for  the  street  a  strip  of  this  lot, 
which  they  described  as  the  property  of  ''  devisees  of  Daniel 
Aymar,"  tliough  before  this  date  it  had  been  conveyed  to  the 
plaintiffs,  as  already  stated.  The  street-opening  law  for  the 
dty  then  in  force,  act  of  April  9,  1818,  2  Rev.  Laws,  1813,  p. 
416,  contained  provisions  authorizing  the  city,  in  cases  where 
part  of  a  lot  might  be  needed  for  a  street  improvement,  and  the 
owners  should  consent,  to  acquire  title  to  the  whole.  Peter 
Embury  appeared  before  the  commissioners  on  behalf  of  the 
<<  devisees  of  Daniel  Aymar,''  and  urged  their  taking  the  entire 
Aymar  lot;  he  also  objected  to  their  valuation  as  too  low.  The 
commissioners  thereupon  reported,  recommending  that  the  city 
should  take  the  entire  lot,  and  also  slightly  increasing  their 
valuation.  Their  report  was  duly  confirmed.  A  draft  for  the 
amount  awarded,  drawn  in  fietvor  of  the  '^  devisees  of  Daniel 
Aymar,"  was  delivered  to  Peter  Embury,  Hannah  Aymar,  and 
the  husband  of  Margaret  Jacot,  who  signed  receipts  for  it,  and 
the  city  conveyed  that  portion  of  the  lot  which  was  not  needed 
tor  widening  the  street,  to  the  defendant,  Conner.  The  plain- 
tiffs subsequently  brought  this  action,  claiming  that  the  act  of 
1818  was  unconstitutional,  and  therefore  the  proceedings  taken 
under  it  could  not  divest  their  title.  The  chief  ground  of  de- 
fense was  that  the  request  made  for  the  taking  of  the  whole 
lot,  and  the  payment  and  acceptance  of  the  damages  awarded, 
estopped  the  plaintiff  from  claiming  the  land.  Upon  the  trial, 
a  verdict  was  taken  for  plaintiffs,  subject  to  opinion,  and  the 
general  term  directed  judgment  on  ttie  verdict:  2  Sandf.  98. 

WiUiam  Kenty  for  appeUante,  the  city. 

Edward  Sandf ord^  for  respondente,  the  claimants  of  the  land. 

By  Court,  Jewett,  J.  On  the  part  of  the  defendants  it  is 
claimed  that  the  facts  show  that  the  corporation  of  New  York 
acquired  the  title  to  the  premises  in  question,  and  legally  con- 
veyed them  to  James  Conner,  thereby  showing  an  outstanding 
Utle  adverse  and  paramount  to  that  set  up  by  the  plaintiffs. 
On  the  other  hand,  it  is  contended  that  the  corporation  of  New 
York  did  not,  by  said  proceedings,  acquire  any  title  to  the 
premises  in  question,  on  the  ground  that  section  179  of  the  act 
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of  April  0, 1818,  entitled  ^'An  act  to  reduce  the  eeveral  laws 
relating  {Murticnlarly  to  the  city  of  New  York,  into  one  act; " 
2  B.  L.  416,  contains  the  only  authority  attempted  to  be  con- 
ferred by  law  upon  the  commissioners  of  estimate  and  assess- 
ment to  include  parts  of  lots  not  required  to  be  taken  for 
widening  or  opening  streets  in  their  estimate  and  assessment, 
and  to  vest  the  title  thereto  in  the  corporation  of  the  city  oif 
New  York,  in  fee,  and  that  this  section  of  the  statute  is  void, 
because  the  legislature  assumed  to  confer  a  power  to  take  the 
property  of  one,  without  his  consent,  and  apply  it  to  the  use  of 
another. 

By  that  section  it  is  enacted  that  it  shall  be  lawful  for  the 
commissioners,  so  to  be  appointed  by  the  court,  for  any  of  the 
purposes  a£Dresaid,  in  all  cases  where  part  onljr  of  any  lot  or 
lots,  imrcel  or  parcels  of  land,  or  of  any  other  tenements,  here- 
ditaments, or  premises,  shall  be  required  for  any  of  the  afore- 
said purposes,  leaving  a  residue  of  such  lot  or  lots,  parcel  or 
parcels  of  land,  or  other  premises  belonging  to  the  same  owner 
or  owners,  or  parties  in  interest,  to  whom  the  said  part  thereof 
so  required  for  such  purpose  shall  belong,  and  they,  the  said 
commissioners,  shall  deem  it  expedient  and  proper  so  to  dc^ 
to  include  and  comprise  in  their  said  estimate  and  assessment 
the  whole  or  any  part  of  such  said  residue  of  such  lot  or  lots, 
or  parcel  or  parcels  of  land  or  other  premises  along  with  the 
part  of  the  same  so  required  for  the  said  purpose  of  the  said 
intended  operation  and  improvement,  in  like  manner  as  if  the 
said  residue,  or  the  part  thereof  so  to  be  included  in  the  said 
estimate  and  assessment,  was  required  for  the  purpose  of  mak- 
ing the  said  operation  and  improvement  so  to  be  made,  and  all 
the  said  part  and  residue  of  the  said  lot  or  lots,  parcel  or 
parcels  of  land  or  other  premises  so  included  in  the  said  esti- 
mate and  assessment,  and  not  required  tor  the  purpose  of 
making  such  said  operation  and  improvement,  shall,  on  the 
confirmation  by  the  said  court  of  the  said  report  of  the  com- 
missioners, or  such  further  report  as  may  be  made  in  the 
premises,  become  and  be  vested  in  the  said  mayor,  aldermen, 
and  commonalty  of  the  dty  of  New  York,  and  their  successors, 
in  fee-simple,  who  may  appropriate  the  same,  or  any  part 
thereof,  to  public  uses,  and  shall  and  may  sell  and  dispose  of 
the  residue  thereof  or  the  whole  in  case  of  no  appropriation 
of  any  part  thereof  for  public  uses;  and  in  case  of  the  sale  of 
the  same,  or  any  part  thereof  the  proceeds  shall  be  disposed 
of  in  the  manner  and  for  the  purposes  as  provided  fixr  by  the 
next  section. 
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It  needs  no  argument  to  show  that  the  end  and  design  of 
this  section  was  not  to  take  private  property  for  the  use  of  the 
public.  It  manifestly  goes  upon  the  ground  that  the  property 
BO  authorized  to  be  taken  is  not  wanted  for  the  purpose  of 
forming  or  improving  a  street,  the  object  in  view  for  which  the 
piviceedings  are  instituted.  In  the  Matter  of  Albany  Streety  11 
Wend.  148  [25  Am.  Dec.  618],  the  constitutionality  of  this 
enactment  came  directly  under  the  consideration  of  the  supreme 
court,  on  application  to  confirm  the  report  of  the  commissioners 
in  that  matter.  The  court  then  held  that  if  that  provision 
was  intended  merely  to  give  to  the  corporation  capacity  to 
take  property  under  such  circumstances,  with  the  consent  of 
the  owner,  and  then  to  dispose  of  it,  there  could  be  no  objec- 
tion to  it.  But  if  it  was  to  be  taken  literally,  that  the  com- 
missioners might,  against  the  consent  of  the  owner,  take  the 
whole  lot,  when  only  a  part  was  required  for  public  use,  and 
the  residue  to  be  applied  to  private  use,  it  assumed  a  power 
which  the  legislature  did  not  possess.  This  decision  went 
mainly  upon  the  implication  contained  in  the  last  member  of 
the  clause  of  section  7  of  article  7  of  the  constitution  of  1821, 
^that ''  no  person  shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation."  Chief  Justice 
Savage  said:  "The  constitution,  by  authorizing  the  appropria- 
tion of  private  property  to  public  use,  impliedly  declares,  that 
for  any  other  use,  private  property  shall  not  be  taken  from 
one  and  applied  to  the  private  use  of  another."  In  Bloodgood 
V.  Mohawk  and  Hudson  R,  R.  Co.y  18  Wend.  59  [81  Am.  Dec. 
818],  Mr.  Senator  Tracy  said  the  words  should  be  construed 
"as  equivalent  to  a  constitutional  declaration  that  private 
property,  without  the  consent  of  the  owner,  shall  be  taken  only 
for  the  public  use,  and  then  only  upon  a  just  compensation." 
Bronson,  J.,  in  Taylor  v.  PorUr,  4  Hill,  147  [  40  Am.  Dec.  274], 
in  reference  to  this  question,  said,  that  although  he  felt  no  dis- 
position to  question  the  soundness  of  these  views,  yet  that  it 
seemed  to  him  that  the  case  stood  stronger  upon  the  first 
member  of  the  clause,  "  No  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law."  That  the 
words  "  due  process  of  law  "  in  that  plac^  could  not  mean  less 
than  a  prosecution  or  suit  instituted  and  conducted  according 
to  the  prescribed  forms  and  solemnities  for  ascertaining  guilt, 
or  determining  the  title  to  property. 

The  same  doctrine  wab  held  In  the  McMer  of  John  and  Cherry 
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StreelBy  19  Wend.  659,  and  by  the  chancellor  in  Variek  v.  Smithy 
6  Paige,  137  [28  Am.  Dec.  417],  and  was  admitted  by  all  the 
members  of  tlie  court  for  the  correction  of  errors,  whose  opin- 
ions have  been  reported  in  the  case  referred  to  of  Bloodgood  t. 
Mohawk  and  Hudson  R.  R.  Co.j  supra. 

I  think  these  decisions  should  be  r^arded  as  having  settled 
the  point  that  a  statute  is  unconstitutional  and  void  which 
authoruses  the  transfer  of  one  man's  property  to  another  with- 
out the  consent  of  the  owner,  although  compensation  is  made. 
The  late  Chancellor  Kent,  in  reference  to  the  decision  in  Tay- 
lor V.  Porter  J  supra^  says:  "  I  apprehend  that  the  decisfon  of 
the  court  was  founded  on  just  principles,  and  that  taking  pri- 
vate property  for  private  uses,  without  the  consent  of  the  owner, 
is  an  abuse  of  the  right  of  eminent  domain^  and  contrary  to 
fundamental  and  constitutional  doctrine  in  the  English  and 
American  law:  2  Kent's  Com.,  5th  ed.,  840,  note  c. 

But  it  is  insisted  that  as  the  enactment  is  only  held  to  be 
void  on  the  groimd  that  it  takes  private  property  for  private 
uses  against  the  owner's  consent,  if  the  consent  be  given,  all 
objection  on  the  ground  of  imconstitution^lity  is  removed. 
The  decisions  to  which  I  have  referred  proceed  upon  that 
principle;  and  Mr.  Justice  Bionson,  in  Taylor  v.  Porter^  supra^ 
in  terms  concedes  that  the  objection  has  no  application  when 
the  owner  consents.  If  we  lead  the  statute  in  question  with 
a  proviso  that  the  owner  consent,  and  I  think  we  should, 
that  consent  removes  all  obstacle,  and  lets  the  statute  in 
to  operate  the  same  as  if  it  had  in  terms  contained  the  con- 
dition. 

But  it  is  said  that  even  then  the  statute  of  firauds,  2  R.  S. 
134,  sec.  6,  creates  an  insuperable  difficulty  in  the  way  of  the 
defendants,  on  the  ground  tiiat  such  consent,  not  being  in  writ- 
ing, the  tiUe  would  still  be  void  under  it  But  I  think  not 
If  the  principles  held  in  the  case  of  Baker  v.  Braman,  6  Hill, 
47  [40  Am.  Dec.  887],  are  sound — and  I  think  that  they  are 
— ^they  may  be  properly  applied  in  this  case.  It  was  there 
held  that  the  owner's  consent  took  away  all  objection  to  the 
statute  in  relation  to  private  roads;  although  the  road  was  an 
incorporeal  hereditament,  and  could  not  therefore  be  granted 
even  at  common  law  without  a  deed,  as  it  was  comi)etent  for 
the  legislature  to  create  an  exception  both  to  the  common-law 
rule  and  the  statute  of  frauds;  and  that  the  legislature  had 
done  so  by  the  statute  then  in  question.  The  action  in  that 
case  was  brought  to  recover  the  damages  assessed  by  a  jury, 
for  a  private  road,  which  the  commissioners  of  highways  had 
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laid  oat  through  the  plaintiff's  lands  poraoant  to  1  R.  8.  517, 
aecs.  77,  78.  It  was  there  held  that  a  person  might  renounce 
a  constitutional  provision  made  for  his  benefit,  and  that  if  a 
private  road  be  laid  out  pursuant  to  the  statute,  with  the  con- 
sent of  the  owner  of  the  land,  the  proceeding  was  valid,  and 
that  such  consent  need  not  be  in  writing;  that  a  parol  consent 
was  sufficient;  and  that  the  bringing  of  an  action  after  the 
road  was  so  laid  out  and  his  damages  had  been  assessed,  was 
a  sufficient  manifestation  of  consent,  and  an  adoption  of  the 
machinery  provided  by  the  statute  for  effectuating  the  grant 
Im  v.  SnOfetoon,  24  Wend.  887  [86  Am.  Dec.  624],  and  PeapU 
V.  Murrayj  5  Hill,  472,  are  cases  to  show  that  a  party  may 
waive  a  constitutional  as  well  as  a  statute  provision  made  for 
his  own  benefit 

As  it  respects  the  evidence  to  show  the  consent  of  the  own- 
ers of  the  premises  in  question,  to  the  taking  thereof  by  the 
commissioners,  under  section  179,  we  have  in  proof  their  re- 
port and  additional  report,  in  each  of  which  that  teuct  in  sub- 
stance is  asserted.  In  the  report  it  is  as  follows:  ^^  We  have 
estimated  and  assessed  the  loss  and  damage  to  the  said  devi- 
sees of  Daniel  Aymar,  firom  the  said  widening  and  improving 
of  Ann  street,  by  and  in  consequence  of  their  relinquishing 
their  interest  in  the  last-described  piece  or  parcel  of  land, 
which  is  required  for  that  purpose,  and  also  in  the  said  residue 
BO  included  and  comprised  as  aforesaid,  and  in  the  buildings 
situated  on  said  two  pieces  of  land,  to  amount  to  the  sum  of 
eleven  thousand  two  hundred  and  twenty  dollars."  This  re- 
port was  made  and  signed  by  the  commissioners  on  the  eighth 
day  of  July,  1829.  And  having  deposited  a  copy  thereof  and 
given  the  notice  required  by  law  for  bringing  in  written  objec- 
tions, and  that  the  same  would  be  presented  to  the  court  for 
confirmation,  the  commissioners,  on  the  thirty-first  day  of 
July,  1829,  made  an  additional  report,  in  which,  after  reciting 
the  making  of  their  report,  the  fact  of  depositing  a  copy  thereof 
in  the  clerk's  office  and  of  giving  said  notice,  they  ftirther  re- 
ported that  the  objections,  papers,  and  documents  thereunto 
annexed,  and  none  others,  had  been  presented  to  them  against 
their  said  assessment  and  estimate  in  the  premises.  That 
after  the  receipt  thereof  they  reconsidered  their  estimate,  etc., 
in  the  premises,  and  were  of  opinion  that  the  same  required 
correction,  and  that  they  did  accordingly  correct  the  same  by 
increasing  the  said  sum  of  eleven  thousand  two  hundred  and 
twenty  dollars  to  eleven  thousand  three  hundred  and  seventy 
dollars.    These  reports,  pursuant  to  the  notice,  were  presented 
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to  the  supreme  court  for  confirmation,  annexed  to  which  were 
several  affidavits  showing  the  due  publication  of  the  notice,  of 
the  signing  of  the  reports  by  the  commissioners,  the  notice, 
the  written  objections  of  Peter  Embury,  bearing  date  the  thir- 
teenth day  of  July,  1829,  and  several  affidavits  showing  the 
value  of  the  premises  taken  by  the  commissioners,  and  an  affi« 
davit  of  J.  SUdell,  one  of  the  commissioners,  made  on  the  first 
day  of  August,  1829,  showing  that  when  the  conmiissioners 
first  met  in  reference  to  the  matter  of  widening  and  improving 
Ann  street,  Peter  Embury  appeared  before  them  in  behalf  of 
the  devisees  of  Daniel  Aymar,  and  stated  that  as  the  house 
and  lot  were  undivided  among  the  heirs,  it  would  be  better  for 
the  commissioners  to  take  the  whole  lot  and  not  leave  the  gore 
of  land  remaining,  which  would  belong,  in  undivided  shares, 
to  said  heirs;  that  the  commissioners  endeavored  to  persuade 
Mr.  Embury  to  retain  the  gore,  but  that  he  persisted,  and  the 
commissioners  finally  concluded  that  under  all  the  circum- 
stances it  was  expedient  to  include  and  comprise  the  whole  lot 
in  the  assessment. 

Upon  the  presentation  of  these  papers,  and  after  hearing 
counsel  on  both  sides,  the  court  confirmed  the  report  of  the 
commissioners.  The  authority  to  do  so  is  contained  in  2  B. 
L.  409,  sec.  178,  and  declares  that  such  report,  when  so  con- 
firmed by  the  said  court,  shall  be  final  and  conclusive  upon 
all  persons  and  parties  whatsoever.  Upon  the  confirmation 
being  made,  the  papers  on  which  the  application  was  founded 
were  filed,  and  became  records  of  the  court  in  that  matter, 
and  as  such  it  was  competent  to  read  in  evidence  on  the  trial 
certified  copies  of  any  and  each  of  them.  The  judge  on  the 
trial,  therefore,  erred  in  refiising  to  permit  the  reading  in 
evidenoe  on  the  trial,  Embury's  objections  presented  to  the  com- 
missioners, and  the  affidavit  of  Slidell.  I  know  of  no  prin- 
ciple that  will  shut  out,  as  incompetent  evidence  on  the  trial, 
documents  which  were  competent  to  be  used  and  were  used  in 
the  proceedings  and  on  the  application  for  confirmation  before 
the  supreme  court,  and  were  placed  on  the  files  and  records 
o{  the  court,  as  part  of  the  proceedings,  etc.,  in  that  matter. 
All  the  necessary  or  proper  documents  and  papers  used  in 
summary  proceedings  in  a  matter  pending  before  a  court  of 
record,  Although  not  proceeding  according  to  the  course  of 
the  common  law,  in  that  particular  matter,  unless  otherwise 
declared  by  law,  are  competent  as  evidence  in  an  action  where 
the  validity  of  such  proceedings  is  questioned,  and  they  become 
material  to  sustain  tibe  acUudication  in  such  matter. 
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Theee  papen,  if  they  had  been  admitted  in  evidence,  would 
have  shown,  satisfactorily,  as  I  think,  that  Peter  Embury  at 
least  consented  and  was  desirous  that  the  commissioners 
should  take  the  premises  in  question  under  the  authority 
conferred  by  section  179,  believing  that  the  interests  of  the 
owners  would  be  thereby  promoted;  and  if  it  be  shown  that 
he  was  authorized  to  represent  Hannah  Aymor,  and  David 
Jacot  and  Margaret,  his  wife,  before  the  commissioners  in 
that  matter,  it  seems  to  me  that  it  would  be  enough  to  show 
their  consent  also;  especially,  when  connected  with  the  fact 
that  he,  together  with  Hannah  Aymar  and  David  Jacot,  subse- 
quently received  from  the  corporation  the  full  amount  of  the 
estimated  loss  and  damage  (eleven  thousand  th^ee  hundred 
and  seventy  dollars),  knowing  that  it  included  the  whole 
estimated  loss  and  damage  for  both  pieces  of  land,  which  the 
commissioners  took.  It  is  quite  as  clear  a  manifestation  of  the 
consent  of  the  three  to  the  taking  of  the  premises  in  ques- 
tion, by  them,  and  an  adoption  of  the  statute  machinery  for 
efTectuating  the  grant  of  that  land,  as  the  manifestation  of 
the  consent  was  held  to  be  in  Baker  v.  Braman^  by  bringing 
an  action  for  the  recovery  of  the  damages  assessed.  These 
proceedings  being  taken  with  the  consent  of  the  owners  and 
duly  confirmed  by  the  court,  and  the  damages  paid  pursuant 
to  the  statute,  operate  as  a  conveyance  of  the  land  by  the 
owner,  and  vest  the  title  in  the  corporation:  Amot  v.  McClure, 
i  Denio,  45. 

Should  it  be  objected  that  Margaret  Jacot,  being  a  feme 
covert  at  the  time,  was  legally  incompetent  to  give  consent; 
the  answer  is,  the  legislature  had  power  to  remove  that  dis- 
ability, and  that  it  has  done  so,  if  we  read  the  statute  as  con- 
taining  the  proviso  or  condition  upon  which  the  commissioners 
might  take  such  lands,  that  the  owners  consent,  without 
making  any  exception.  The  evidence  in  this  case  was  not 
sufficient  to  show  that  Mrs.  Jacot  ever  gave  her  consent; 
there  is  nothing,  in  fact,  beyond  the  assertion  in  the  reports 
of  the  commissioners  that  the  owners  relinquished,  etc.  There 
is  no  evidence  that  she  authorized  Peter  Embury  to  represent 
her  before  the  commissioners,  or  that  she  ever  received  any 
portion  of  the  money  awarded  as  the  loss  and  damage  sus- 
tained by  the  owners,  by  the  taking  of  the  premises  in  ques- 
tion. She  owned  the  fee  of  the  one-fifth  part  thereof  subject 
to  the  life  estate  of  David  Jacot,  her  husband  therein.  It  was 
as  necessary  to  the  transfer  of  her  estate  to  the  corporation. 
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that  she  sboxild  have  consented,  as  it  was  that  her  husband 
should  consent  to  effect  a  transfer  of  his  interest  therein. 

But  the  defendants  have  made  another  point.  It  is  insisted 
that  the  proceedings  for  widening  Ann  street  by  the  corpora- 
tion, and  their  confirmation,  after  discussion,  by  the  judgment 
of  the  8UT)reme  court,  are  conclusive  upon  the  plaintiffs,  as  an 
adjudication  in  respect  to  their  title  to  the  premises  taken  by 
the  corporation  under  these  proceedings,  pursuant  to  the  pro- 
viRions  of  the  statutes  referred  to,  not  having  been  reversed  on 
certiorari  or  writ  of  error;  and  that  they  are  estopped,  by  such 
proceedings  and  judgment,  from  claiming  title  to  any  portion 
of  the  said  premises,  upon  the  ground  that  the  title  to  the 
premises  has  been  adjudged  to  be  in  the  corporation,  the 
grantor  of  the  defendants,  by  a  court  having  jurisdiction  to 
adjudicate  in  a  proceeding  between  the  corporation  and  the 
plaintiffs,  in  which  the  question  as  to  which  had  or  was  en- 
titled to  the  title  to  the  premises,  was  directly  put  in  issue 
and  determined. 

That  the  judgment  or  decree  of  a  court  possessing  competent 
jurisdiction  is,  as  a  general  rule,  final,  not  only  as  to  the  sub- 
ject-matter thereby  actually  determined,  but  as  to  every  other 
matter  which  the  parties  might  litigate  in  the  cause,  and  which 
they  might  have  had  decided,  can  admit  of  no  doubt:  Voorhee$ 
V.  Dank  of  the  United  States,  10  Pet.  449;  Le  Guen  v.  Oauver* 
firur,  1  Johns.  Cas»  436  [1  Am.  Dec.  121];  2d  ed.,  note  a,  492; 
2  Smith's  L.  Cas.,  tit.  Estoppel,  455,  note;  Outramy,  Morewood^ 
8  East,  34G;  E.heridge  v.  Osbomj  12  Wend.  399;  Dwhesi  oj 
Ki,i(j8ton'8  Casey  11  St  Tr.  261;  1  Phill.  Ev.  223. 

The  general  rule  is,  that  an  allegation  on  record,  upon  which 
issne  has  been  once  taken  and  found,  and  a  judgment  has  been* 
rendered,  is,  between  the  parties  taking  it  and  their  privies, 
conclusive,  according  to  the  finding  thereof,  so  as  to  estop  the 
parties  respectively  from  again  litigating  that  fact  once  so  tried 
and  found,  whether  it  is  pleaded  in  bar,  or  given  in  evidence, 
when  it  is  proper  to  be  given  in  evidence:  2  Cowen  &  Hill's 
Notes  to  Phill.  Ev.  804-810,  971;  Gardner  v.  Buekbee,  3  Cow. 
120  [15  Am.  Dec.  256];  Burt  v.  Stemburghy  4  Id.  559  [15  Am. 
Dec.  402];  Wood  v.  Jackson^  8  Wend.  1  [22  Am.  Dec.  603]; 
Yotmg  V.  Black,  7  Cranch,  565;  Wright  v.  Butler,  6  Wend.  284 
[21  Am.  Dec.  323];  Lawrence  v.  Eunt^  10  Id.  80  [25  Am.  Dec. 
639];  Eastman  v.  Cooper,  15  Pick.  276  [26  Am.  Dec.  600]. 

That  the  supreme  court,  under  the  provisions  of  the  New 
York  street  law,  exercises  its  powers  as  a  court  and  not  a» 
commissioners  appointed  by  the  legislature,  and  that  its  decis- 
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ions  in  such  matters  are  judgments  of  that  court,  and  as  such 
subject  to  review  in  the  appellate  court,  must  be  regarded  as 
settled:  Striker  v.  Kelly,  7  Hill,  9;  S.  C.  in  error,  2  Denio,  323. 
But  as  its  powers  in  such  matters  are  wholly  derived  from  the 
statutes,  and  do  not  belong  to  it  as  a  court  of  general  jurisdic- 
tion, its  decisions  must  be  treated  like  those  of  a  court  of 
special  and  limited  jurisdiction:  2  Cowen  &  Hill's  Notes,  946. 

It  is,  however,  of  no  consequence,  in  determining  the  ques- 
tion under  consideration,  to  decide  whether  the  supreme  court, 
in  such  cases,  is  to  be  regarded  as  acting  as  a  court  of  general 
or  of  limited  jurisdiction.  For  a  judgment,  whether  rendered 
by  a  court  possessing  one  or  the  other  jurisdiction,  if  acting 
within  the  scope  of  its  lawful  authority,  duly  observing  all 
the  prescribed  modes  of  proceeding,  is  equally  conclusive,  not 
only  against  future  litigation  of  the  same  matters,  but  in  all 
other  respects. 

To  determine  the  question  involved  by  this  point,  it  becomes 
necessary  to  see  what  matters  are  referred  to  the  supreme 
court,  in  street  cases  under  the  laws,  for  its  adjudication,  and 
what  are  the  issues  between  the  parties,  because,  ordinarily, 
the  parties  or  their  privies  are  only  concluded  by  a  judgment 
of  a  court  upon  such  matters  as  are  in  issue  between  them  in 
the  cause  or  proceeding  referred  to  it  for  determination,  and 
such  as  they  might  litigate  in  the  cause  and  might  have  had 
decided. 

Under  these  statutes,  there  is  nothing  submitted  to  the  su- 
preme court  for  its  consideration  but  the  appointment  of  the 
commissioners  and  the  confirmation  of  their  report,  when  pre- 
sented. This  involves  only  the  question  of  the  fitness  of  the 
persons  named  for  the  appointment  as  commissioners,  and  the 
regularity  of  the  proceedings  of  the  corporation  and  commis- 
sioners, and  the  justness  of  the  estimate  and  assessment,  made 
and  reported  by  the  commissioners.  The  question  whether 
the  statute  (the  proceedings  being  regular  and  a  proper  esti- 
mate and  assessment  having  been  made,  reported,  and  a  rule 
or  order  entered  of  confirmation  by  the  court)  has  the  legal 
effect  to  transfer  to  the  corporation  the  legal  title  of  the  owner 
of  the  lands  proposed  to  be  taken  for  the  purpose  of  opening, 
etc.,  or  laying  out,  etc.,  or  as  a  residue,  etc.,  under  sections  178 
and  179,  is  not  made,  and  cannot,  from  the  nature  of  the  case 
as  presented  for  the  consideration  of  the  court,  be  determined. 
Tlie  corporation,  when  it  takes  these  proceedings,  assumes  that 
when  completed  the  title  of  the  owner  of  the  lands  will  be 
thereby  transferred  from  the  owner  and  become  vested  in  the 
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corporation;  but  if  questioned  by  the  owner,  it  remains,  as  it 
seemp  tn  me,  to  be  made  whenever  the  corporation,  or  its 
grantee,  undertakes  to  assert  a  right  of  possession  to  the  prem- 
ises so  taken.  Although  the  statute  declares  that  '^  such  report 
when  so  confirmed  by  the  said  court  shall  be  final  and  con- 
clusive, as  well  upon  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York,  as  upon  the  owners,  lessees,  persons, 
and  parties  interested  in  and  entitled  unto  the  lands,  tene- 
ments, hereditaments,  and  premises  mentioned  in  the  said 
report;  and  also  upon  all  other  persons  whomsoever;  and  on 
such  final  confirmation  of  such  report  by  the  said  court,  the 
said  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York  shall  become  and  be  seised  in  fee  of  all  the  said  lands, 
tenements,  hereditaments,  and  premises  in  the  said  report 
mentioned,  that  shall  or  may  be  so  required,  for  the  purpose 
of  opening,"  etc.,  "  and  [as  in  section  179]  all  the  said  part 
and  residue  of  the  said  lot  or  lots,  etc.,  so  included  in  the  said 
estimate  and  assessment,  and  not  required  for  the  purpose  of 
making  such  said  operation  and  improvement,  shall,  on  con- 
firmation by  the  said  court  of  the  said  report  of  the  commis- 
sioners, or  such  further  report  as  may  be  made  in  the  premises, 
become  and  be  vested  in  the  said  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York  and  their  successors,  in  fee- 
simple;  "  yet  it  seems  to  me  that  if  the  corporation,  in  the  one 
case,  becomes  seised,  and  in  the  other  becomes  vested  in  fee- 
simple  of  the  lands  mentioned,  it  is  by  force  of  the  statute  (its 
provisions  being  complied  with),  and  not  by  the  confirmation 
of  the  report  of  the  commissioners  by  the  court  as  an  adjudica- 
tion upon  that  question. 

The  whole  proceeding  is  but  a  mode  adopted  by  the  state  to 
exercise  its  right  of  eminent  domain,  though  a  power  confided 
to  the'  corporation  of  the  city  of  New  York  or  its  officers.  The 
confirmation  of  the  proceedings  taken  under  the  statute  in  no 
sense  can  be  deemed  an  adjudication  upon  the  effect  of  these 
proceedings.  The  order  of  confirmation  has  the  effect  merely 
to  conclude  the  parties  in  respect  to  the  regularity  of  the  pro- 
ceedings taken  preliminarily,  in  order  to  transfer  the  title  of 
the  owner  of  the  lands  proposed  to  be  taken,  to  the  corpora- 
tion, and  does  not,  as  I  have  before  remarked,  conclude  either 
party  in  respect  to  the  question  as  to  the  effect.  Whether  the 
statute  which  provides  for  divesting  the  title  of  the  owners  of 
the  premises  in  question,  and  transferring  it  to  the  corporation, 
is  or  not  constitutional  and  valid,  has  not  been,  and  could  not 
properly  have  been,  determined  by  the  court,  so  as  to  estop  the 
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owners  from  making  the  question  in  the  action  brought  for  the 
recovery  of  the  possession  of  them. 

The  judgment  of  the  superior  court  should  be  reversed,  and 
a  new  trial  had,  costs  to  abide  the  event. 

Ordered  accordingly. 

LioiaLATuas  caknot  Authoeizb  Takdto  ov  Puvaxs  PftopEBrr  worn 
pRnrATB  Vol,  or  the  traaifer  of  one  man's  property  to  another  without  the 
owner's  consent^  though  full  oompensation  be  made:  Bteknum  t.  Saraioga 
eU.  R.  R.  Co.,  22  Am.-D^  879;  Seudder  t.  Trmkm  JML  F.  Go.,  23  Id.  766; 
ffardiHg r.  ChodkU,  24 Id.  646;  VarUsky.  SmUh,  28 Id.  417;  TmB^v. Dda^ 
ware  de.  CamU  Co.,  87  Id.  233;  Taghr  ▼.  Porter,  40  Id.  274;  Baker  ▼•  Bra- 
man.  Id.  387;  Pear€e*$  Hek%  ▼.  PaJtUm,  46  Id.  61,  and  oaaes  dted  in  the  notes 
thereta  To  the  same  efifoot,  citing  the  principal  case  and  variously  applying 
ito  doctrine,  are  Ifewktnd  ▼•  Jiarah,  19  JH  385;  Cromie  ▼.  Wabtuh  and  Brk 
Canal,  71  Ind.  224;  Pwnpettif  ▼.  Oiwego,  45  How.  Pr.  247;  Pmple  ▼.  Kerr,  27 
N.  Y.  198;  Nw  TorkeieB.  R.  Co.  ▼.  Van  Horn,  57  Id.  477;  In  rt  DmtuviUe 
Cemetery,  66  Id.  571;  People  ▼.  Deyoe,  2  Thomp.  k  C.  148.  Kor  can  the 
taking  of  more  land  than  is  necessary  for  a  pablic  nse  be  constitationally 
anthorised:  Cooper  ▼.  WiUiame,  24  Am.  Doc.  299.  So  held,  citing  the  princi- 
pal case,  in  Seyward  ▼.  Moffor  tic.  ^f  New  Totk,  7  K.  Y.  9B23,  where  it  is  de* 
cided,  however,  that  this  principle  does  not  prevent  the  legislatnre  from 
authorizing  the  appropriation  of  the  fee  of  land  for  a  pablic  nse  so  that  it 
wiU  not  revert  when  the  nse  ceases. 

OwNKB  MAT  CoNsnrr  TO  Takdto  ov  his  Land  loa  Pbivatb  Uu  nnder  a 
statnte  which  without  ocnsent  would  be  unoonstitational:  Baker  y.Braman, 
40  Am.  Dec.  387;  and  this  consent  may  be  by  parol:  Id;  see  also  WeUk^jfton'e 
Caee,  26  Id.  631.  And  no  one  but  the  owner  can  raise  the  question  that  no 
consent  was  given:  See  the  case  last  dted.  That  land  may  be  taken  under 
proceedings  for  condemnation  either  for  a  pablic  or  private  use  with  the  as- 
sent of  the  owner,  so  as  to  transfer  the  title  as  fully  as  by  an  actual  convey- 
ance, is  a  point  to  which  the  principal  case  is  cited  in  Sherman  v.  Kane,  14 
Jones  &  S.  320;  Trombky  v.  Humphrey,  23  Mich.  476.  And  where  a  statute 
authorizee  a  condemnation  of  land  for  a  use  which  is  not  strictly  public,  it 
may  be  construed  to  authorize  a  taking  only  with  the  consent  of  the  owner 
for  the  purpose  of  upholding  it,  and  validating  an  appropriation  made  under 
it  with  the  owner's  consent:  Heath  v.  HubbeU,  6  Daly,  187.  The  owner's 
consent  may  be  by  parol:  Baretow  v.  Draper,  5  Duer,  137.  Or  it  may  be  im- 
plied from  the  owner's  acceptance  of  the  compensation  tendered,  or  from  other 
acts  in  pais,  so  as  to  est^p  him  from  subsequently  objecting  to  the  taking: 
6herman  v.  McKeon,  8  Boew.  Ill;  S.  C.  in  court  of  appeals,  38  N.  Y.  275; 
VoM  v.  Cockcrqft,  44  Id.  424;  Detmofd  v.  Drake,  46  Id.  325.  So  his  assent  to 
the  estimate  of  his  damages  may  be  inferred  from  his  failure  to  object  to  the 
commissioners'  report:  Schuchardt  v.  Mayor  etc  qfNew  York,  53  Id.  210.  No 
one  but  the  owner  can  raise  the  question  of  the  constitutionality  of  the  act 
under  which  the  land  is  taken:  People  v.  Lawrence,  41  Id.  140;  DetmM  v. 
Drake,  supra.  So  no  one  but  the  owner  can  object  that  due  compensation  is 
not  made  where  land  is  taken  for  a  public  use;  and  if  he  once  assents,  neither 
he  nor  any  one  claiming  under  him  can  afterwards  raise  the  question:  Has- 
keU  V.  New  Bedford,  108  Mass.  214. 

Party  mat  Waive  Statutobt  or  Constitutional  Pbovision  in  his 
Favqb:  Lu  v.  TiUotscm,  35  Am.  Deo.  624;  Baker  v.  Braman,  40  Id.  387,  and 
cases  cited  in  notes  thsvetOb    So  held,  citing  the  principal  case,  in  Fiero  v. 
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Be^noids,  20  BarK  276;  Bueklin  ▼.  Chajiin,  S3  Id.  493;  S.  C,  35  How.  Fr.  161; 
Lewis  ▼.  UUea,  67  Barb.  468;  Jreaft>r  t.  Uleter  etc  B.  B.  Ch.,  7  How.  Pr.  48; 
Begiua  T.  HoimeB,  19  Id.  444;  Naetm  ▼.  /;i«fin9<(m,  65  Id.  344;  People  ▼.  l^swci; 
6  Hon,  391;  People  ▼.  Bekler,  19  Id.  613;  fP%IAi^  ▼.  i/cyor  etc.  <2/'^ew  rori^ 
6  Abb.  K.  0.  842;  People  ▼.  Coneem^  7  Abb.  Pr.  302;  PeopU  r.  WUtiamM,  8 
Thomp.  ft  C.  341;  CotSXmg  ▼.  iTingr,  10  N.  T.  446;  CaneenU  v.  Peopfe,  18  Id. 
136;  Sherman  ▼.  MeKem,  38  Id.  275;  PAj/e  v.  Eimer,  45  Id.  104;  TskaM  ▼. 
Bmekingham,  49  Id.  222;  6i|iteAec9  ▼.  DankU,  Id.  608;  ilnderMii  ▼.  /?«f//y.  66 
Id.  192;  BaM  ▼.  ifayor  etc  </  ^tfw  Tori^  74  Id.  386;  Piereon  ▼.  PeopA^  79 
Id.  429.  So^  where  only  dvil  or  alienable  righta  are  inToWed,  and  there  are 
no  opposing  ooniiderationa  of  pnblio  policy:  Ph^fe  ▼.  JSuner,  empra;  Andereom 
▼.  BeiUff,  empnu  Henoe  a  party  whoae  rights  are  affected  by  an  nnconatita- 
tiomal  statate  may  by  hia  acta  waiTO  his  right  to  oontest  its  Talidity:  Moore 
▼•  ^ew  Orleane,  32  La.  Ann.  746;  McCarthy  ▼.  Leeaeche^  89  HL  274;  People  ▼• 
WUSame^  japrot  all  citing  the  principal  case. 

Ck>ir8TinJTXQRAL  OuARAiTTT  OF  "DuB  Pboobss  OF  Law/*  meaning  and 
effect  of:  See  the  note  to  Bank  <^  State  ▼.  Cooper,  24  Am.  Dea  537.  See  also 
the  note  to  FlhU  Biver  Steamboat  Co.  ▼.  Footer,  48  Id.  271,  citing  other  cases. 
The  principal  case  is  cited  with  approval  on  this  point  in  Cohen  t.  Wright,  22 
OaL  818;  W^iehamer  ▼.  People,  13  N.  Y.  416,  417;  Metropotttan  Board  q/ 
Healthy.  Heieter,  87  Id.  682;  Peopler.  Taynbee,  2  Park.  Gr.  538;  a  a,  12 
How.  Pr.  269. 

Co»CLUiVB««s  ov  JuDOMBRT  UPON  Pabixb  AND  PUYiss:  See  Ponder  r. 
ifoKl^,  48  Am.  Dea  194;  Whitneyr.  WaUk,  Id.  590;  Agnewr.  MeBbroy,  Id. 
772;  ITiwm  ▼.  IToni,  49  Id.  633;  TViyfor  ▼.  XodfcJM,  Id.  119;  Voeey.  Morton,  fSO 
Id.  750;  Akaoandery.  Walter,  Id.  688;  Camiee  ▼.  Lord,  61  Id.  294;  fTMr. 
Bweeey,  Id.  701;  FMugh  r.  Oaeter,  Id.  728;  Jonee  r.  Weathertbee,  Id.  658; 
Lpuh  y.  BaoBterp  Id.  735,  and  other  cases  cited  in  the  notes  thereto.  Th* 
doctrine  of  the  principal  case  on  this  point  is  referred  to  with  approval  in 
many  sabseqnent  decisions  in  Kew  York  and  other  states:  (Tray  ▼.  OUlUan, 
15I1L  457;  Peopfe  ▼.  Z>ai0e((  25  Mich.  271;  Dobeon  y.  Pearee,  1  Abb.  Pr.  104; 
&  C,  12  K.  Y.  167;  Freer  ▼.  Siotenbur,  2  Abb.  App.  Deo.  196;  a  a,  2  K^yes, 
476;  a  C,  84  How.  Pr.  449;  Fake  y.  Smith,  7  Abb.  Pr.,  K.  a,  110;  Baier  ▼. 
Band,  13  Barb.  161;  Baldtemy.  MeArthur,  17  Id.  420;  Hayee y.  Beeee,  34  Id. 
156;  Harrie  y.  Harrie,  36  Id.  94;  Craig  ▼.  Ward,  Id.  383;  GlaeHn  ▼.  2Ubr, 
52  Id.  151;  BeywMe  ▼.  Oamer,  66  Id.  313;  Deiiy  y.  Harfman,  8  Daly,  461; 
Demareet  ▼.  Doig,  29  How.  Pr.  275;  S.  C,  32  N.  Y.  290;  Kamp  y.  Eamp,  46 
How.  Pr.  145;  Tyng  v.  CZorle,  9  Hon,  276,  per  Daniels,  J.,  dissenting;  Hoe- 
Hn  y.  Mayor  etc  qf  New  York,  11  Id.  437;  People  y.  Bretman,  8  Id.  674;  S. 
C,  6  Thomp.  ft  0.  126;  Johneon  y.  Albany  etc  B.  B,  Co.,  5  Lans.  225;  CCon^ 
nery.  Bagley,  8  B.  D.  Smith,  149;  WhUey.  Coateworth,  6  N.  Y.  139;  Clemene 
▼.  Clemene,  37  Id.  74;  Keleey  v.  Ward,  38  Id.  83;  Erekeler  ▼.  Bitter,  62  Id.  374; 
Dunham  y.  Bower,  77  Id.  79;  Chrietmaey.  BueeeO,  5  WalL  307.  That  the  de- 
cisions of  courts  of  general  jorisdictioii  exercising  special  statatory  powers 
are  to  be  treated  like  judgments  of  conrts  of  limited  jurisdiction,  and  want 
of  jurisdiction  may  be  shown  by  oztrinsio  evidence,  is  a  point  to  which  the 
case  is  cited  in  Fergueon  v.  Crau^ord,  70  N.  Y.  260.  The  case  is  cited  also 
in  PuUan  v.  Khmnger,  2  Abb.  98,  to  the  point  as  to  when  the  proof  of  juris* 
dictiooal  facts  may  be  presumed  where  the  judgment  of  a  special  tribunal 
comes  collaterally  in  question. 

PowKB  or  CouBT  Ev  Casbs  AmcnNo  Asskssicsntb  fob  Street  Impbovb- 
uxam,  no.— In  Morse  v.  Williamson,  35  Barb.  477,  the  principal  case  is  cited 
to  the  point  that  in  street-assessment  cases  and  the  like,  courts  do  not  ezer- 
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cite  their  ofdinary  jvriadictioii,  but  act  OB'o^r  a  tpecutk  st^'iatory  author ity. 
In  Woodruff  y,  Finker,  17  Id.  232,  it  ia  a^A  not  to  be  important  whether  tb» 
eonrt  act  aa  a  oonrt  or  aa  commiaaiuntt^  in  anch  caaea.  That  the  ooart  acta 
jadicially  in  appointing  oommiaaioiMra  to  aaaeaa  damagea  in  auch  caaea  ia  held, 
citing  Endmry  ▼.  Conner,  in  Chkxyp  etc.  R.  R,  Co.  ▼•  Chaamberlain,  84  IIL  342. 
The  aupreme  court  of  New  \ok<,  on  an  application  for  the  appointment  of 
commianoners  in  a  atreet-opening  caae,  cannot  review  the  action  of  the  coon* 
oil  aa  to  the  wiadom  of  opening  the  atreet:  In  rt  AQxmy  Strtett  6  Abb.  Pr.  27S. 
On  appeal  from  an  ordinance  directing  a  local  improvementi  the  only  quea- 
tiona  which  can  Im  oooaiderad  are  the  juriadiction  of  the  conneil  and  the  regu- 
larity of  iti  procs«eding8:  In  re  Soutitworthf  6  Hun,  56,  all  citing  the  principal 
caae.  It  ia  ciUd  also  in  Broadyfo^  Widening,  63  Barb.  576,  to  the  point  that 
it  vt  doubt^til  whether  irregularitiea  in  a  atreet-widening  caae  can  be  conaid- 
ered  on  b  motion  to  confirm  the  report  of  the  commiaaionerB.  Aa  to  what 
maiitera  properly  ariae  on  auch  a  motion,  the  caae  ia  cited  in  Ador  ▼.  Maijfoit 
€le.  qfNew  York,  5  Jones  k  S.  585. 
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[4  New  YOBK  (4  COXBTOCK),  88.] 

AonoN  POR  Seduction  ih  Focnded  on  Loss  or  SxRvion^  real  or  supposed, 
and  cannot  be  maintained  in  favor  of  a  step-father  for  aeduction  of  hia 
step-<laughter  after  alie  has  left  his  family  and  aervice,  eren  though  she 
returned  and  was  maintaineil  by  him  during  her  confinement. 

Appeal  from  a  judgment  of  the  supreme  court  in  fkvor  of 
plaintiff  in  an  action  for  seductioii.  The  circumstances  out  of 
which  the  action  arose  arc  stated  in  the  opinion.  On  the  trial 
the  chief  ground  of  defense  was  that  the  plaintiff  did  not  show 
a  right  to  maintain  the  action,  because  he  was  neither  parent 
nor  employer.  Dut  the  plaintiff  recovered  a  verdict  for  one 
thousand  dollars,  and  the  supreme  court  refused  to  set  it  aside, 
holding,  in  an  opinion  not  reported,  that  one  who  has  received 
a  fatherless  girl  into  his  family  as  an  adopted  daughter  is  enti- 
tled to  an  action  for  seduction  on  the  same  facts  and  to  the 
same  extent  as  would  sustain  one  brought  by  her  natural 
father  if  living. 

Azor  Tabevj  for  the  appellant,  the  alleged  seducer. 
Nicholas  HiUj  jun.y  for  the  respondent,  the  step-father. 

By  Court,  Bronson,  C.  J.  The  declaration  is  in  case,  for 
debauching  Gitty  Ellen  McGarcy,  the  plaintiff's  step-daughter 
and  servant,  then  under  age,  and  getting  her  with  child,  whereby 
the  plaintiff  lost  her  services,  and  was  put  to  the  expenses  of 
her  lying-in.  Actions  of  this  kind  are  founded  on  the  relation 
of  master  and  servant;  and  the  gist  of  the  action,  whether  it 
be  case  or  trespass,  is  the  master's  loss  of  services  in  conso* 
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quenoe  of  the  wrong  done  by  the  defendant.  The  principle  is 
the  same  as  it  is  in  an  action  for  beating  a  servant,  by  means 
of  which  the  master  lost  his  services.  In  neither  case  does  the 
act  done  to  the  servant  give  any  right  of  action  to  the  master, 
unless  it  results  in  an  iojury  to  him.  For  the  beating  itself 
the  servant  may  sae;  and  so  she  might  for  the  debauching,  if 
it  were  not  for  her  consent.  The  principle  is  plain  enough; 
but  it  has  to  some  extent  been  lost  sight  of  by  the  courts  in 
their  seal  to  ptmish  the  defendant,  and  do  something  to  heal 
the  wounded  feelings  of  others. 

It  is  obvious  from  the  nature  of  the  case,  that  the  master 
ought  not,  in  point  of  principle,  to  recover  anything  more  than 
a  compensation  for  the  pecuniary  loss  which  he  has  sus- 
tained; and  such  was  formerly  the  rule  in  this  actioui  as  it  is 
still  where  the  master  sues  for  the  battery  of  a  servant:  Cauh 
den  V.  WrigMj  24  Wend.  429  [85  Am.  Dec.  688];  WhUney  v. 
HUeheoelj  4  Denio,  461.  But  it  was  now  settied  that  a  father 
may  recover  exemplary  damages  for  the  seduction  of  his 
daughter;  and  very  large,  not  to  say  outrageous,  verdicts  have 
become  a  part  of  tiie  fSEMhion  of  the  times.  And  such  verdicts 
have  also  been  allowed  in  a  few  instances  where  the  action  was 
not  brought  by  the  father.  But  this  error  has  not  yet  become 
so  inveterate  as  to  be  beyond  the  reach  of  judicial  correction. 
It  had  its  beginning  in  the  case  of  Edmandion  v.  Maehellj  2 
T.  R.  4,  which  was  not  an  action  for  seduction,  but  for  beating 
the  plaintiff's  niece,  per  2w>d  tervitium  ammtj  and  the  aunt 
had  a  verdict  for  exemplary  damages.  This  was  clearly 
wrong,  as  appears  from  the  cases  already  cited;  and  it  is  quite 
evident  that  the  verdict  would  have  been  set  aside,  if  the  court 
had  not,  in  its  discretion,  denied  a  new  trial,  on  an  undertak- 
ing by  the  plaintiff  to  pay  over  the  damages  to  the  niece,  and 
an  undertaking  by  the  niece  not  to  proceed  in  an  action  which 
she  had  brought  for  the  same  beating.  This  case  has  been 
considered  an  authority  for  allowing  exemplary  damages  when 
the  action  is  brought  by  one  standing  in  loeo  parentis;  but  I 
think  it  proves  the  other  way. 

Since  it  has  been  settied  that  the  value  of  the  services 
actuaUy  lost  does  not  constitute  the  measure  of  damages  when 
the  action  is  brought  by  the  father,  it  has  been  held  sufBcient 
for  him  to  show  that  the  daughter  was  under  age,  and  lived  in 
his  family  at  the  time  of  the  seduction,  without  proving  that 
she  had  been  accustomed  to  render  services.  It  has  been 
tiiougjht  enough  that  the  father  was  entiUed  to  her  servicesi 
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and  might  have  required  them  if  he  had  chosen  to  do  ea 
The  principle  applies  although  the  daughter  may  have  been 
from  home  on  a  yidt  to  a  friend  at  the  time  of  the  seduction. 
And  it  has  been  extended  to  cases  where  the  daughter  was  in 
the  service  of  a  third  person  at  the  time  of  the  seduction,  but 
under  such  circumstances  that  the  father  might  have  com- 
manded her  services  at  pleasure:  llarfin  v.  Payne^  9  Johns. 
887  [6  Am.  Dec.  288];  Clark  v.  FUeh,  2  Wend.  459  [20  Am. 
Dec.  639];  IngenM  v.  JaneSj  5  Barb.  661;  HamUth  v.  Airr, 
8  Serg.  &  R.  86  [11  Am.  Dec.  568].  These  cases  go  beyond 
the  rule  as  it  is  administered  in  England:  Dean  v.  Peel,  6  East, 
46;  Blaymre  v.  Haley^  6  Mee.  &  W.  55;  HarrU  v.  BtUkry  2  Id. 
689;  Orinnea  v.  Welh,  7  Man.  A  G.  1088;  8.  C,  8  Scott  N.  R. 
741.  But  it  is  not  too  much,  perhaps,  to  infer  the  relation  of 
master  and  servant,  for  the  purposes  of  this  action,  wherever 
the  father  had  not  abandoned  his  daughter,  and  was  legally 
entitled  to  her  services  at  the  time  of  the  seduction. 

When  the  daughter  is  of  frdl  age,  the  father  is  not  entitled 
to  her  services;  and  he  cannot  maintain  this  action  without 
showing  that  the  relation  of  master  and  servant  aciually 
existed  at  the  time  of  the  injury.  It  is  not  enough  that  the 
daughter  returned  to  his  house  before  the  child  was  bom,  and 
he  paid  the  expenses  of  her  sickness:  PoitUihwaUe  v.  Parkes^ 
8  Burr.  1878;  NieUeson  v.  Sirykerj  10  Johns.  115  [6  Am.  Dec. 
818].  These  were  actions  of  trespass  fbr  assaulting  the  daugh- 
ter and  getting  her  with  child;  but  they  rest  on  the  same  gen- 
eral principle  as  the  action  on  the  case.  Lying-in  or  other 
expenses  paid  by  the  father,  though  they  may  enhance  dam- 
ages, are  not  a  substantive  ground  of  action:  Loga/n  v.  Murray ^ 
6  Serg.  &  R.  175  [9  Am.  Dec.  422];  SwUh  v.  DennxBion,  2 
Watts,  474;  OHwiM  v.  TFelb,  17  Man.  &  O.  1033;  S.  C,  8 
Scott  N.  R.  741.    The  gist  of  tiie  action  is  loss  of  service. 

When  a  female  under  age  is  seduced  after  the  death  of  her 
£athery  and  while  in  service  of  one  standing  in  toco  pareniU^ 
he  may  bring  the  action.  It  will  lie  in  favor  of  a  guardian: 
Femder  v.  Moyer,  3  Watts  &  S.  416  [89  Am.  Dec.  33];  an 
uncle  or  aunt  who  has  brought  up  a  niece:  Manvell  v.  2%ot?uon, 
2  Car.  &  P.  303;  Edmandaon  v.  Machellj  2  T.  R.  4;  or  one  who 
has  adopted  and  bred  up  the  daughter  of  a  deceased  friend: 
Irwin  V.  Dearman,  11  East,  23;  IngersoU  v.  JoneSj  5  Barb.  661. 
Moritz  V.  Oamhartj  7  Watts,  302  [32  Am.  Dec.  762],  was  an 
action  by  the  putative  grandfather  of  an  illegitimate  child,  for 
the  abduction  of  the  child,  and  has  little  to  do  with  the  present 
inquiry. 
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In  Sargmt  y. j  5  Cow.  IO69  the  action  was  brought  by 

the  mother,  after  the  death  of  her  husband,  for  debauching 
her  minor  danghter,  who  at  the  time  of  the  injury  was  in  the 
service  of  a  third  person,  to  whom  she  was  bound  by  indenture; 
but  before  the  child  was  bom  the  indentures  were  canceled, 
and  the  daughter  returned  to  the  service  of  her  mother.  It  was 
said  that  the  action  would  lie;  but  the  case  went  off  on  another 
ground,  and  the  point  was  not  necessarily  decided.  The  dieta 
in  that  case  cannot  be  supported  without  an  entire  departure 
from  the  principle  on  which  the  action  rests.  There  was  no 
relation  of  master  and  servant  between  the  plaintiff  and  the 
daughter,  either  actual  or  constructive,  at  the  time  of  the 
seduction.  On  the  contrary,  the  daughter  was  then  actually 
the  servant  of  another,  who  had  a  legal  right  to  her  services; 
and  in  that  respect  the  case  not  only  stands  alone,  and  wholly 
unsupported,  but  it  is  in  conflict  with  the  whole  current  of 
authority  on  the  subject.  If  the  daughter  had  not  been  bound 
to  the  third  person,  there  would  still  have  been  an  insuperable 
difficulty  in  the  fact  that  she  did  not  live  w'th  her  mother  at 
■the  time  of  the  seduction;  for  at  the  common  law  the  mother 
has  not,  like  the  father,  a  legal  right  to  the  services  of  a  minor 
child;  and  there  is  consequently  no  ground  for  implying  the 
relation  of  master  and  servant  between  them.  The  relation 
must  be  actual,  or  it  cannot  exist.  The  case  of  South  v.  Den- 
niit<m^  2  Watts,  474,  is  directly  in  point.  The  action  was 
brought  by  the  mother  for  the  seduction  of  her  minor  daughter, 
who  lived  with  the  defendant's  father  at  the  time  of  the  iigury, 
but  returned  to  the  service  of  her  mother,  and  was  attended  by 
her  during  the  Ijring-in  sickness.  It  was  held  that  the  action 
could  not  be  supported,  because  there  was  no  actual  and  could 
be  no  constructive  relation  of  master  and  servant  at  the  time 
of  the  seduction.  In  Coon  v.  Moffeii^  2  Pen.  588  [4  Am.  Dec. 
392],  the  seduction  was  in  the  life-time  of  the  father,  but  the 
child  was  not  bom  until  after  his  death;  the  mother  paid  the 
lying-in  expenses  of  the  daughter;  and  two  judges,  against 
Chief  Justice  Kirkpatrick,  were  of  opinion  that  the  mother 
might  maintain  an  action;  but  the  case  was  disposed  of  on 
another  ground.  The  same  question  arose  in  Ix^an  v.  Murray^ 
6  Serg.  &  R.  175  [9  Am.  Dec.  422],  and  it  was  adjudged  that 
the  mother  could  not  maintain  an  action,  because  the  daughter 
was  not  in  her  service,  but  the  service  of  the  father,  at  the  time 
of  the  seduction.  Davies  v.  TFiUiama,  10  Ad.  &  EL,  N.  S.,  725, 
is  another  case  in  point.    The  dauj^ter  was  seduoed  by  the 
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defendant  while  in  his  Bervioe,  and  in  consequence  of  her  preg- 
nancy, returned  to  her  mother,  who  maintained  her  until  after 
her  confinement.  Lord  Denman  ordered  a  nonsuit  in  an  ac- 
tion brought  by  the  mother,  which  was  confirmed  by  the  whole 
court.  Patteson,  J.,  said:  ^'To  support  such  an  action,  the 
defendant's  act  must  have  been  wrongful  to  the  plaintiff;"  and 
he  asks:  ^^  How  is  the  seduction  wrongful  to  the  plaintiff,  unless 
the  relation  of  master  and  servant  subsists  at  the  time  of  the 
seduction?"  Colridge,  J.,  added:  "Where  such  relation  is 
contracted  after  the  seduction,  the  state  of  the  case  is,  that  the 
master  employs  a  servant  who  is  less  valuable  by  reason  of  an 
antecedent  occurrence;  there  is  no  consequential  injury  of 
which  he  can  complain." 

And  in  relation  to  the  same  point,  it  was  well  remarked  by 
Gibson,  C.  J.,  in  South  v.  Dennistatij  2  Watts,  477,  "  that  a  party 
cannot  entitle  himself  to  an  action  for  what  was  no  wrong 
to  him,  by  employing  a  disabled  servant.  An  action  for  loss 
of  service  would  certainly  not  lie  for  beating  one  who  was  not 
in  the  plaintiff's  service  at  the  time,  because  it  would  be 
esteemed  an  act  of  folly  in  him  to  employ  an  unfit  person; 
and  it  must  necessarily  be  indifferent,  in  point  of  principle, 
whether  the  unfitness  was  caused  by  beating  or  by  impregna- 
tion." It  is  quite  clear  that  the  reasoning  of  Mr.  Justice 
Sutherland,  in  Sargent  v. ^  6  Cow.  106,  cannot  be  sup- 
ported. And  I  will  mention  here  that  the  case  of  IngerwU  v. 
JoneBj  5  Barb.  661,  was  open  to  the  objection  that  the  seduc- 
tion took  place  while  the  girl  was  in  the  service  of  a  third  per- 
son, and  the  plaintiff — not  being  her  father — ^had  no  legal 
right  to  her  services  at  the  time.  But  it  does  not  appear  that 
the  point  was  made  by  the  bill  of  exceptions;  and  the  case 
cannot  therefore  be  regarded  as  an  authority  on  the  question 
under  consideration.  Several  attempts  have  recently  been 
made  in  England  to  maintain  the  action  upon  other  grounds 
than  those  which  have  been  mentioned;  but  they  have  all 
failed,  as  will  be  seen  by  referring  to  the  following  cases:  Har^ 
ria  V.  Butler^  2  Mee.  &  W.  539;  Blaymire  v.  Haley^  6  Id.  55; 
Gnnnell  v.  Wells,  7  Man.  &  G.  1033;  S.  C,  8  Scott  N.  R.  741; 
Eager  v.  Orimwoody  1  Ezch.  61;  and  see  Satterthwaite  v.  Devh 
hursij  4  Doug.  315.  Our  cases  stand  on  the  same  foundation, 
with  only  this  difference,  that  we  go  further  than  the  English 
courts  in  making  out  the  constructive  relation  of  master  and 
servant,  and  hold  that  it  may  exist  for  the  purposes  of  this 
action,  although  the  daughter  was  in  the  service  of  a  third 
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person  at  the  time  of  tbo  seduction,  provided  the  case  be  such 
that  the  father  then  had  a  legal  right  to  her  services,  and 
might  have  commanded  them  at  pleasure. 

It  is  but  natural  that  an  upright  magistrate  should  feel 
great  indignation  towards  a  seducer,  and  should  symjMtthise 
warmly  with  those  who  have  been  injured;  and  judges  have 
often  regretted  that  the  right  to  sue  was  confined  within  such 
narrow  limits.  It  seems  even  to  have  been  thought  a  reproach 
to  our  law  that  somebody  should  not  have  an  action  whenever 
an  unmarried  woman  is  gotten  with  child.  If  this  be  a  just 
view  of  the  matter,  the  reproach  does  not  rest  upon  the  courtSi 
but  on  the  legislature,  whose  office  and  duty  it  is  to  make  and 
amend  the  laws.  The  courts  went  to  the  full  length  of  their 
powers  when  they  held  that  the  relation  of  parent  and  child 
might  be  regarded  as  that  of  master  and  servant  for  the  ptD> 
pose  of  supporting  this  class  of  actions. 

Now  what  is  this  case?  The  plaintiff  was  not  the  natural 
parent,  but  the  step-father,  of  Gitiy  Ellen  McOarey,  having 
married  her  mother  when  the  daughter  was  five  years  old. 
Qitty  lived  in  the  plaintiff's  family  until  she  was  about  seven- 
teen  years  old,  and  then  left,  without  any  intention,  so  far  as 
appears,  of  ever  returning  to  live  there  again.  The  judge 
would  not  allow  the  defendant's  counsel  to  ask  the  girl  whether 
there  was  any  animus  revertendiy  and  for  all  the  purposes  of 
this  case,  we  must  assume  that  there  was  none.  She  left  on 
account  of  a  difficulty  with  the  plaintiff,  which  resulted  in  his 
telling  her  to  leave  his  house;  and  she  did  not  return,  except  for 
the  purpose  of  visiting  her  mother,  until  five  months  after  the 
seduction.  At  the  time  the  child  was  begotten  she  was  in  the 
service  of  a  third  person,  and  had  been  in  the  service  of  per* 
sons  other  than  the  plaintiff  more  than  a  year  and  a  half  im- 
mediately preceding  that  time.  When  she  was  five  months 
gone  in  pregnancy,  she  returned  to  live  with  the  plaintiff,  at 
his  request,  and  he  paid  her  six  shillings  a  week  for  her  ser- 
vices down  tu  the  time  of  confinement.  Upon  this  case,  it  is 
entirely  clear  that  the  relation  of  master  and  servant  did  not 
exist  between  the  plaintiff  and  the  girl  at  the  time  of  the  seduc- 
tion. There  was  no  such  relation  in  fact;  and  as  the  plaintiff 
i^as  neither  bound  to  support  his  step-daughter,  nor  had  any 
right  to  her  serNices — Tubb  v.  fliarmon,  4  T.  R.  118;  Cooper  y. 
Martinj  4  East,  76;  Overseers  of  Poor  v.  CoXj  7  Cow.  235;  Oay 
V.  BaUou,  4  Wend.  403  [21  Am.  Dec.  168];  Freto  v.  Broum^  4 
Mass.  67&— there  was  no  ground  whatever  £Dr  implying  the 
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relation,  as  there  might  have  been,  had  the  action  been  brought 
by  the  father  by  nature.  Any  other  person  who  had  hired  the 
girl  when  in  a  state  of  pregnancy  would  have  just  as  good  a 
right  to  sue  as  the  plaintiff,  and  we  cannot  allow  this  action 
to  succeed  without  a  plain  departure  from  settled  principles. 

The  difficulty  was  felt  by  the  plaintiff's  counsel,  and  it  was 
pretty  plainly  intimated  that  we  ought  to  legislate  for  this  case. 
If  the  prerogative  of  making  laws  had  been  intrusted  to  the 
courts,  there  is  not  much  probability  that  I  should  exercise  it 
in  such  a  way  as  would  answer  the  plaintiff's  purpose.  I 
might  think  that  private  virtue  and  public  morals  would  more 
certainly  be  promoted  by  restricting  than  by  extending  the 
use  of  this  class  of  actions.  It  is  worthy  of  grave  considera- 
tion whether  it  would  not  be  well  for  the  legislature  to  restore 
the  old  rule,  by  limiting  the  recovery  to  the  value  of  the  ser- 
vices lost  and  the  amount  of  expenses  incurred  in  consequence 
of  the  injury.  Parents  would  not  be  less  watchful  over  their 
daughters  for  knowing  that  they  could  not  make  a  pecuniary 
profit  by  their  dishonor;  and  females  would  not  be  less  chaste 
if  they  knew  that '  disgrace  and  shame,  without  any  reward, 
would  certainly  follow  transgression.  Although  it  is  true  that 
money,  however  large  the  amount,  will  not  always  heal  the 
wound,  it  can  hardly  be  doubted  that  the  heavy  verdicts  which 
are  now  usually  given  in  seduction  cases  may  sometimes  prove 
a  snare  to  both  parent  and  child.  The  seducer  deserves  the 
severest  censure;  but  if  he  is  charged  with  anything  more 
than  the  pecuniary  damages  resulting  to  the  parent,  it  is  well 
worthy  of  consideration  whether  the  matter  should  not  be  re- 
garded as  a  public  rather  than  a  private  wrong.  And  if  want 
of  chastity  is  treated  as  a  crime  in  one  sex,  it  may  be  worth 
while  to  inquire  whether  it  should  not  be  so  treated  in  the 
other.  I  know  that  our  legislature,  in  the  act  to  punish  se- 
duction as  a  crime,  has  not  only  taken  a  different  view  of  the 
matter,  but  has  allowed  the  polluted  woman  to  be  a  witness 
against  her  associate  in  the  transgression:  Stat.  1848,  c.  111. 
But  it  is  very  questionable  whether  such  laws  will  do  any  good ; 
and  those  who  have  read  the  history  of  Joseph  cannot  but  fear 
that  they  may  do  great  harm.  I  am  not  yet  a  convert  to  the 
modem  doctrine  that  woman's  virtue  should  be  fenced  about 
by  penal  statutes.  If  it  has  no  higher  and  more  holy  shield, 
it  certainly  will  not  withstand  the  trial.  If  such  laws  were 
not  intended  for  good,  I  should  regard  them  as  an  insult  to 
the  sex.    * 

There  is  nothing  in  this  particular  case  which  should  tempt 
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U8  to  amend  the  law,  if  we  had  the  right  to  do  it,  for  the  pur- 
pose of  upholding  the  recovery.  Although  Gitty  was  a  witness 
on  the  trial,  there  is  not  a  particle  of  evidence  to  show  that 
there  was  anything  like  seduction  in  the  case.  For  aught 
that  appears,  she  may  have  been  as  much  in  fault  as  the  de- 
fendant. And  besides,  she  has  no  title  to  any  part  of  the 
recovery;  it  all  belongs  to  the  plaintiff.  There  is  no  tie  of 
blood  between  him  and  the  girl;  and  neither  owes  any  duty 
or  obligation  to  the  other.  He  has  not  lost  a  farthing  in  point 
of  estate;  and  if  we  may  judge  from  his  conduct  in  dismissing 
the  girl  from  his  house,  be  has  probably  suffered  very  little 
in  point  of  feeling.  The  wrong  of  which  he  complains  was 
not  done  to  him,  his  child,  or  his  servant.  He  was  in  no  con- 
dition to  sue;  and  has  done  nothing  to  gain  a  title  to  the  ac- 
tion but  to  employ  a  pregnant  woman,  and  {wy  her  stipulated 
wages.  An4  yet  he  has  not  only  been  allowed  to  recover,  but 
he  has  a  verdict  for  a  thousand  dollars  damages.  The  money 
belongs  to  him;  he  is  under  no  obligation  to  share  it  with  the 
girl,  or  to  do  anything  for  her  support.  If  such  a  verdict  may 
be  had  in  such  a  case,  the  hiring  of  a  pregnant  female  into 
one's  service  will  be  a  profitable  business. 

The  recovery  is  as  clearly  wrong  in  point  of  principle  as  it 
is  erroneous  in  point  of  law. 

Judgment  reversed. 


DOBHk  JIB  I^iKUmi  OP  8I■^•PAB■lm  and  STZP-cHrLDREN  .-- 
II  li  w«Il  Mllltd  UmiI  unlwi  a  ifcep-pw«at  iteiidi  te  heo  parentui  towards  his 
«top^difldy  no  rightt  or  dntiM  reoogniied  by  the  law,  differing  from  those 
between  itnngen,  exist  between  them:  TM  ▼.  Harriaim,  4  T.  R.  US; 
O)operr.  Martin,  4  East»  76;  Frdo  ▼.  Bnwn,  4  Masa.  675;  FTorooiter  v.  2lar- 
dkm<,  14  Pick.  510;  Band  ▼.  Loekwood,  33  UL  212;  MMny  ▼.  JUmobrp,  64 
Id.  883;  Schouler's  Domeetio  Belaticma,  sea  278.  It  is  a  practioal  qoestiaiiy 
therefore^  to  be  determined  in  any  partionlar  case^  whether  or  not  thezeUtioB 
of  parent  and  child  has  been  aBSumed  between  them. 

SrsF-cwn.DBiN'a  Rigbt  to  Eabnikos. — Where  a  step^shild  is  emplciyed 
by  a  third  person,  the  step>£ather  has  no  right  to  his  earnings:  Freio  ▼. 
Brown,  4  Mass.  675;  but  where  a  step-child  is  taken  into  the  family  of  his 
etep-father,  and  Utss  there  as  one  of  the  family^  the  relation  of  parent  and 
child  being  assomed,  he  cannot  rseorer  from  his  step-father,  for  services  ren- 
dered the  latter,  while  a  minor,  except^  perhaps,  where  a  contract  or  nnder* 
etanding  exists  that  wages  shaU  be  paid:  WiUiams  v.  Huddnmm,  3  N.  Y. 
312;  5  Barb.  122;  Bruth  ▼.  Blanehard,  18  UL  46;  Lantz  v.  Frep,  19  Pa. 
St.  366;  S.  C,  14  Id.  201;  and  to  entitle  a  step-son  to  recover  from  his  step- 
father compensation  for  serrices  rendered  while  the  son  remained  a  member 
el  the  step-father's  family,  after  attaining  his  msjority,  the  jury  must  be 
eatisfied  by  a  prepondennoe  of  endenoe  that  there  was  an  express  premiss 
#0  make  oompsnsaticn;  snch  promise  may,  hemrnwrnt,  be  irttsHishfid  by  cir^ 
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eamstantial  evidenoe,  but  will  not  be  implied  from  rendering  and  aooeptiiig 
seryioes:  WelU  v.  Perkins,  43  Wia.  160.  On  the  other  hand,  when  a  step- 
parent does  not  stand  in  loeo  parmUa  to  his  step-child,  the  latter  may  recover 
for  services  rendered  the  former;  this  was  held  in  Mekor  ▼.  Lamagcm,  6  Phila 
232,  where  a  step-danghter  remained  with  her  step-father  after  her  mother's 
death,  she  being  called  from  a  lucrative  position  to  attend  upon  him.  The 
right  to  compensation  for  services  rendered  between  step-parents  and  step- 
clillJren  is  correlative;  thas  in  Murdodt  v.  Mtirdotk,  7  Cbl.  611,  where  the 
plaintiff  was  the  step-mother  of  the  defendants,  by  whom  she  was  snpported, 
and  for  whom  she  performed  dpmestic  services,  it  was  held  that  as  she  stood  in 
loeo  parenUa  to  the  defendants,  the  law  did  not  imply  any  oontraet  to  pay  for 
such  services. 

Step-parents'  Rioht  to  Ck)KPEK9ATiON  fOB  Suffobt,  Education,  etc., 
or  Step-cuildren. — A  husband  is  not  liable  for  the  expenses  of  maintaining 
his  wife's  child  by  a  former  marriage:  Tubb  v.  Harriaon,  4  T.  R.  1 18;  and  see 
Omrten  etc  f^  Afinden  v.  Cox,  7  Cow.  235,  with  reference  to  his  wife's  ille- 
gitimate child.  Lord  Kenyon,  who  decided  the  first  of  these  oases,  after- 
wards diatingoished  it  in  8Ume  v.  Carr,  3  Esp.  1,  in  that  while  there  was  no 
donbt  that  a  man  might  refuse  to  provide  for  his  wife's  children  by  a  former 
husband,  and  could  not  be  compelled  to  do  it,  yet  if  he  took  them  into  hij 
family,  he  stood  in  loeo  parentia  to  them,  and  was  liable.  And  it  is  un- 
doubtedly the  law  that  nothing  can  be  recovered  by  or  allowed  to  a  step- 
father for  the  maintenance  and  education  of  his  step-child,  in  the  ab- 
sence of  a  special  agreement,  if  the  parental  relation  haa  been  assume<l: 
Sh/irp  V.  CropBfy,  11  Barb.  224;  OetxU$  v.  Weiaar,  54  Iowa,  591;  Bradford  v. 
Uodfikli,  39  Id.  681;  Domglaa'a  Appeal,  82  Pa.  St  169;  Huaae^  v.  Rtmndtrft, 
Basb.  110;  OUleU  v.  Camp,  27  Mo.  541;  SmUJi  v.  Rogfra,  24  Kan.  140;  S.  C, 
30  Am.  Rep.  251;  Mcnohrtf  v.  JUowbrif,  64  IlL  383.  And  an  action  for  board 
and  tuition  furnished  a  step-daughter  by  a  third  person  will  not  lie  against  a 
step- father,  unless  he  held  the  step-daughter  out  to  the  world  as  a  member 
of  his  own  family,  in  whidi  case  he  stands  in  loco  partntia  to  her,  and  incurs 
the  same  liability  with  respect  to  her  that  ho  is  under  to  his  own  children: 
St.  Ferdinand  LortUo  Academy  v.  BoUt,  52  Mo.  357;  and  see  TuU>  v.  liar- 
riaon,  4  T.  R.  118;  but  if  tlie  children  are  maintained  by  their  step-father,  it 
is  a  good  consideration  for  a  promise  by  them,  when  they  come  of  age,  to 
repay  the  expense  of  their  maintenance:  Cooper  v.  Martin,  4  East,  76.  In 
Sharp  V.  Cropaey,  aupra,  the  following  rule  was  laid  down  by  King,  J. :  "The 
step-father  is  not  bound  to  support  his  step-children,  nor  the  latter  to  render 
him  any  services;  but  if  he  maintains  them,  or  they  labor  for  him,  they  will 
be  deemed  to  have  dealt  with  each  other  in  the  character  of  parent  and  child, 
and  not  as  strangers,  without  obligation  on  the  part  of  the  father  to  pay  for 
his  children's  services,  or  on  the  part  of  the  children  to  remunerate  their 
father  for  their  support. 

Oaf  V.  Balhu,  4  Wend.  403»  a  C,  21  Am.  Doc.  158,  was  an  action  brought 
by  a  step-father  against  a  step-son  for  the  latter's  maintenance  while  he  was 
an  infant.  The  defendant,  when  his  mother  married  the  plaintifl^  went  to 
live  with  the  latter.  It  was  proved  that  after  the  defendant  came  of  age  he 
said  he  was  willing  to  settle  with  the  plainti£^  and  pay  him  what  he  owed 
him.  It  was  held  that  a  husband  is  not  bound  to  maintain  his  wife's  child  by 
a  former  husband;  and  that  the  defendant's  admissions  afforded  su£Bcient  evi- 
dence that  the  items  of  the  plaintiff's  account  were  furnished  at  the  defend- 
ant's request,  and  being  suitable  and  necessary  for  a  person  in  his  condition, 
the  law  implied  a  promise  on  his  part  to  pay  for  them;  but  it  was  said  in  Sharp 
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T.  l^ropieif,  11  Barix  224,  that  this  caae  "  most  be  cooaidered  aa  overrnlad,  ao 
(ar  as  it  holds  that  a  step-son  is  liable,  either  upon  an  implied  promise  or  upon 
an  express  promise  during  minority  to  pay  for  necessaries  famished  by  his 
step-father.'*  To  reoover  for  the  maantenanoe,  etc.,  of  a  minor  step-danghter, 
after  her  d/aath,  she  having  resided  with  her  step-father  as  a  member  of  his 
family,  the  father  must  prove  a  contract  with  her  goardian:  Huekman't  Ap' 
TP§al,  61  Pa.  St.  251;  bnt  where  a  step-father  receives  the  children  into  his 
family  as  their  legally  appointed  guardian,  and  as  snch  renders  his  acooant 
for  ezpenditnre,  from  year  to  year,  and  snch  acconnts  are  allowed  by  the 
county  court,  the  presnmption  that  he  is  providing  for  them  gratuitously  does 
not  arise:  Bond  v.  Loekwood,  33  HL  212.  Where  the  defendant^  who  had 
taken  his  wife's  child  into  his  family  when  the  child  was  three  months  old, 
and  boarded  him,  and  furnished  him  with  clothing  and  other  necessaries,  as 
one  of  his  own  children,  made  a  report  as  gnardian  of  the  duld,  in  which  he 
claimed  compensation  for  his  support,  it  was  held  that  under  these  circum- 
stancea  the  relation  waa  that  of  parent  and  child,  with  like  obligationa: 
Oerdm  v.  Weiaer,  64  Iowa,  691.  And  where  a  widow  at  the  time  of  her  re- 
marriage waa  entitled,  as  the  guardian  of  a  child  seven  years  old,  to  receive 
a  pension  for  him  until  he  arrived  at  the  age  of  sixteen,  and  it  waa  agreed 
that  the  child  should  live  with  the  step-father,  and  understood  between  the 
step-father  and  mother  that  the  pension  should  be  given  to  the  former  for  the 
support  of  the  child,  which  waa  accordingly  done,  it  waa  held  in  an  aotion  by 
a  new  guardian  to  compel  the  mother  to  account  for  the  pension,  that  she 
waa  entitled  to  be  credited  with  the  reasonable  value  of  the  support  and 
maintenance  of  the  child  while  he  lived  with  the  step-father:  BUlr.  Ha^fcrdt 
II  Hun,  636. 

By  the  statute  of  4  ft  6  Wm.  IV.,  c.  76,  sec.  757,  step-fathers  are  bound  to 
m^nfeaiw  their  step-children,  whether  they  be  legitimate  or  ill^timate,  until 
they  arrive  at  the  age  of  sixteen,  or  until  the  death  of  their  mother;  prior  to 
this  they  were  not  so  bound,  the  statute  43  Kliz.,  c.  2,  sea  77,  in  relation  to 
supporting  relatives,  being  held  to  apply  only  between  natural  parents  and 
children,  and  not  to  relationship  by  marriage:  £ex  v.  liandaif,  1  Stra.  190; 
7if56 V.  Bdnrimm,  4  T.  R.  118;  and  see  Woreetierv.  MotrehmU,  14  Pick.  510^ 
as  to  the  construction  of  a  similar  American  atatute  to  that  of  Elisabeth. 

FuKTiutB  BiOHTB  ov  Step-pabsntii.  —  A  step-^thsr,  hav;pig  adopted  his 
wife's  daughter  as  a  member  of  his  family,  may  sue  for  her  seduction:  ifo- 
ffwinay  v.  Saudek,  6  Sneed,  146;  and  he  may  sue  although  the  daughter  be 
illegitimate:  Braey  v.  KSbbe,  31  Barb.  273.  A  step-father,  standing  in  heo 
parentU  to  his  wife's  children,  haa  a  right  of  reasonable  chastisement  to  enforce 
bis  authority:  €forman  v.  State,  42  Tex.  221.  Under  a  statute  providing  that 
every  master  of  a  ahip  that  ahidl  carry  out  of  the  government  an  infant,  with- 
out the  consent  of  his  parent,  shall  be  liable  for  the  damages  sustained  by  the 
parent,  in  a  special  aotion  on  the  case,  no  action  can  be  maintained  by  the 
infant'a  mother  and  step-father,  for  they  have  no  legal  right  to  the  minor's 
society  and  services:  Wcrouier  v.  Mardtani,  14  Pick.  610. 

Who  mat  Sub  for  Sbductioiv.— This  subject  will  be  found  elaborately 
discussed  in  the  note  to  Weaver  v.  Baehert,  44  Am.  Dec.  166;  snd  see,  further. 
Palmer  v.  Oakley,  47  Id.  41,  as  to  the  right  of  a  guardian  to  sue  for  seductioB 
of  his  ward.  The  action  for  aeduction  is  not  maintainable  upon  the  relation 
of  parent  and  child,  but  solely  upon  that  of  master  and  servant:  White  v. 
NellU,  31  N.  Y.  407;  Furman  v.  VanSiae,  56  Id.  441,  per  Allen,  J.,  dissent- 
bg,  both  citing  the  principal  case;  note  to  Ifecwer  v.  Baehert,  mtpra;  Vcettk 
V.  Cofe,  47  Am.  Dec  186;  and  if  tiie  daughter  ia  of  full  age^  the  aotion  can* 
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not  be  maintiliiad  hy  the  father  unless  she  was  a4stoaUy  m  his  senrioe  at  the 
tune  of  the  injury:  Nid^ietonr.  Str^ber,  6  Id.  818;  Mercery,  Waimeiep,  9  Id. 
486;  PaUereon  ▼.  Tkompeon,  24  Ark.  68,  citing  the  prinoqwl  ease;  and  this 
was  ao  held  in  MeDank!  ▼.  JBdwarde^  47  Am.  Dee.  831,  although  she  was 
working  for  a  third  penoa  nnder  a  contnct  made  by  the  father,  who  was  to 
receive  her  wages;  il^  however,  the  raUtion  of  master  and  serfwit  exists,  the 
father  may  sne  notwithstanding  the  daoghter  is  over  the  age  of  twenty-one: 
Vceeei  ▼.  OoU,  Id.  186.  Where  a  daughter,  who  was  twenty-nine  years  old, 
and  resided  with  her  father,  performing  certain  domestio  services,  being  sap- 
plied'by  him  with  food  and  dothing,  was  absent  dnring  the  time  of  aednction, 
assiating,  with  other  neighbors,  the  defendant  in  preparing  for  entertain- 
ments, but  remained  longer  than  the  others,  it  was  held,  if  the  question  were 
at  all  doabtfnl  whether  the  daughter,  by  these  acts,  entered  into  the  service 
of  the  defendant^  ao  as  to  bring  the  case  within  Bartieif  v.  JUcAAnysr,  it  was 
proper  to  submit  it  to  the  Joiy:  Lipe  v.  EieeiUerd^  82N.  Y.  236;  Campbell, 
J.,  dissented,  after  reviewing  the  facts  of  the  case^  saying  (p.  780),  that  at 
the  time  of  the  seduction  she  was  not  her  father's  servant  dejmre,  for  he  had 
no  right  to  recall  her,  nor  de  /aOo,  for  she  was  working  for  the  defendant, 
and  if  not  for  wagea  to  be  ]paid  to  her,  certainly  not  for  wagea  to  be  paid  her 
father,  oonduding  with:  "This  judgment,  if  sustained  and  recovered,  goes  to 
the  father,  and  not  to  the  daughter;  we  might  apply  in  this  case  some  of  the 
remarks  of  Bronson,  0.  J.,  in  BaarUe^  v.  Rkktmyer/* 

And  if  the  daughter  is  of  full  age,  and  abeent  firom  her  father's  boose  when 
the  injury  is  committed,  but  returns  after  aednction,  and  is  there  delivered 
at  the  expense  of  the  father,  the  latter  cannot  sne  for  seduction:  Nickleton  v. 
Siryker,  6  Am.  Dec  818;  and  PaUereon  v.  Thompeon,  24  Ark.  66;  Fumam  v. 
Van  Siee,  56  K.  Y.  442,  per  Allen,  J.,  dissenting,  both  citing  tike  principal 
case.  The  action  may  be  maintained  by  a  father,  notwithstanding  the 
danghter  is  not  actually  in  his  employ,  if  he  is  legally  entitled  to  her  ser- 
vices: Mmkehaa  v.  MlUward,  11  K.  Y.  846;  Laeer^  v.  Orooke,  62  Wis.  617; 
IngereeUy.  Jf:aer,47Barb.61;  CreHweUv,  ^(oy<, 6  Hun,  681,  per  Marwin,  J., 
dissenting;  Bollkm  v.  MiOer,  8  Ind.  265;  Magee  v.  HMmd,  27  N.  J.  L.  96; 
PaUereom  v.  Thompeom^  24  Ark.  66.  The  father,  however,  must  have  had 
the  right  to  the  services  of  his  danghter;  therefore,  the  action  is  not  main- 
tainaUe  by  the  father  of  an  indented  servant  against  the  master  by  whom 
she  was  aednced:  Dam  v.  Wyetfi,  7  N.  Y.  194»  195,  aU  citing  the  principal 
case;  and  see  further,  on  the  father's  right  to  recover  for  the  seduction 
of  his  daughter  when  she  is  oonstmotively  but  not  actually  in  his  service, 
Jforftfi  T.  Pcyn^  6  Am.  Dec  288;  HcffMk  v.  Barr^  II  Id.  568;  Bmery  v. 
Oawn,  16  Id.  238;  Clairk  v.  PUek,  20  Id.  689;  Boyd  v.  Byrd,  44  Id.  740; 
note  to  Weaver  v.  Badmi^  Id.  166.  Where  the  illegitimate  daughter  of  hii 
wife  by  another  man  was  adopted  by  the  plainti^  and  bred  and  brought  up 
by  him,  he  stands  in  loco  parentie^  and  may  sne  for  seduction:  Bra^  v. 
KStbe^  81  Barb.  275,  citing  the  principal  case;  and  see  MarU»  v.  Oamkari, 
82  Am.  Dec  762,  as  to  the  right  of  one  standing  in  loeo  parenUe  to  sue  for 
aednction.  Loss  of  service  is  the  only  ground  upon  which  an  action  by  the 
father  for  the  seduction  of  his  danghter  may  be  maintained,  bat  the  loss  of 
service  need  not  be  great;  slight  loss  is  sufficient:  Knight  v.  WUeox^  15  Id. 
280;  and  see  Sawyer  v.  Anier,  10  Kan.  523;  EOngion  v.  JSlUngtom,  47  Miss. 
848;  in  which  two  latter  cases  the  principal  case  is  somewhat  oritidsed;  and 
Kakn  V.  Freytag,  2  Bobt.  679,  all  citing  the  principal  case;  see  also  WaUaet 
V.  Ctork,  5  Am.  Dec  654;  Mereer  v.  WalmUey.  9  Id.  486;  note  to  IFeowr  v. 
Bachert^  44  Id.  166^  in  regard  to  the  proposition  that  slight  loss  of  service  it 
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snffident.  In  Badgle^  ▼.  Dedoer,  44  Barb.  SBB,  689,  it  wm  said,  oiting  tha 
principal  oaae,  that  fhe  rnle  ia  atill  adhered  to  that  the  loas  of  aervioe  ia  tba 
legal  grammm  of  the  action  for  aednction,  hut  the  conrt  go  on  to  aay  thai 
tho  real  gfommmm  ia  not  the  loas  of  aervioey  hut  ia  the  mortification  and  dia- 
grace  of  the  Uasaly,  ahd  the  wonnded  f eelinga  of  the  pbdntiA 

In  regard  to  the  right  of  the  mother  to  aae  for  the  aednotion  of  her  daoj^ 
ter,  there  ia  aome  conflict  of  opinion:  See  Coon  ▼.  UogfU,  ^  Am.  Deo.  892; 
and  note;  Lc^on  ▼.  Uwnrai$^  9  Id.  422;  Vomd  v.  Cbfe,  47  Id.  188.  Hie  prin* 
dpal  caae  waa  cited  in  KMer  t.  Dofmeflj^,  6  Md.  217»  aa  fnlly  ooUeoting  and 
commenting  en  the  caaea  in  which  anch  an  action  had  been  brought;  and  in 
PiMtrmm  t.  ThoMftOht  24  Ark.  86,  to  the  point  that  the  relation  of  maatar 
and  aenrant  not  ariating,  a  atep-father  cannot  recover,  nor  a  mother  for  tba 
aednction  of  her  daughter,  in  the  life-time  of  her  father.  It  waa  alao  dted  In 
uaimpmagi  ▼•  Honummd^  8  Thomp.  ft  0. 294,  in  oonaidering  the  mother^a  right 
to  aoe^  to  the  point  that  the  right  of  action  ia  baaed  on  tho  relation  of  maatar 
and  aerfanti  and  not  npon  that  of  parent  and  child,  but  the  &ther  may  main- 
tain the  action  for  aednction  of  hia  minor  danghter  npon  the  preaunptioB 
vithcnt  proof  of  a  loaa  of  aenioea,  beoanae  he  ia  entitled  to  command  anch 
anriee.    Xbe  action  waa  anatained  in  thia  particular  caae.    The  criticiam  of 

Smf/mA  ▼• »  6  Cow.  106^  in  the  principal  caae,  and  the  remarka  thacelB 

adneBM  to  the  right  of  a  mother  to  maintain  the  action,  are  in  tun  critioiaad 
inGfrqfT.  2>HrliMd,60Barb.  104^  Miller,  J.,  aaying  that  ti^y  were  nncallad 
lor,  aa  no  anch  point  aroae  in  the  caae,  nor  did  it  appear  that  the  qneation 
diaooaaed  whether  the  mother,  after  the  deatii  of  the  father,  had  a  l^gal 
to  maintain  the  action.  Hogebocm,  J.,  inhiadiaaentingopinion9p.216^ 
while  he  admita  that  it  waa  not  decided  by  the  principal  caae  that  a  mother 
conld  not  maintain  the  action,  laya  great  atreaa  on  the  "  large  and  leaxned 
diacnaaion  "  of  Mr.  Jnatice  Bronaon  on  the  point.  When  Qra^  t.  Durtamd, 
came  before  the  court  of  appeala  in  61  K.  Y.  429,  it  waa  aaid,  citing  the  prin- 
cipal caae^  that  tba  qneaticn,  "la  a  widowed  mother  entitled  by  law  to  tho 
aienriooB  id  her  minor  child? "  waa  not  free  from  donbt;  but  it  waa  held  that 
when  the  minor  danghter  ia  actoally  in  her  widowed  mother'a  aenrice^  tho 
motiier  can  maintain  an  action  againat  one  who  debaachea  her  danghter,  for 
loaa  <if  aervicea  reanlting  therefrom.  Bnt  in  holding  that  a  mother  haa  a  legal 
right  to  the  mnriom  of  her  minor  children  after  the  death  of  the  father,  in 
Fmrmcm  ▼.  Van  Site^  66  Id.  438^  Mr.  Jnatice  Bronaon'a  remarka  were  again 
aaid  not  to  be  inrolved  in  the  caae;  and  an  action  waa  held  maintainahle  by 
a  widowed  mother  for  the  aednction  of  her  minor  danghter,  where  the  lattir 
waa  in  the  employ  of  another  at  the  time  of  the  aednction,  nnder  an  agree- 
ment with  the  mother,  the  danghter  receiving  wagea  and  applying  them  to 
her  own  nae  with  the  mother'a  aaaent^  bnt  after  the  aednction  the  danghter 
retnmed  to  her  mother,  who  oared  for  her  dnring  her  confinement^  and  paid 
the  ezpenaea  incurred  thereby.  Allen,  J.,  however,  in  hia  diaaenting  opinion 
(p.  446),  dted  the  prindpal  caae  to  the  point  that  the  law  doea  not  reoogniaa 
the  relation  of  &aater  and  aervant  aa  conatmctirely  exiating  between  a  mother 
and  child,  and  the  mother  can  only  claim  the  benefit  of  the  relation  ao  long 
aa  it  actoally  eziata. 

Daxaoib  in  GAflS  or  SxDuonoN.— The  language  of  the  prindpal  caae  that 
a  maatar  ought  not  to  recover  anything  more  than  compenaation  for  the 
pecuniary  Icea  he  haa  auatained,  bnt  that  it  waa  aettled  that  a  father  may 
recofer  exemplary  damagea  for  tiie  aednction  of  a  danghter,  ia  quoted  with 
i^proral  in  WUkoU  v.  Hancock,  6  Buah,  671,  in  coneidaring  the  qneation  of 
damagea  in  an  action  by  the  father  for  tiie  aednction  of  hia  danghter;  and  the 
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liijiifedlaeliiigiolaliUliflrliiaybetekflnmtooo^^  Badgleffr,  Dtcber, 

44BarixO02;  Ai^AlT.  IPUeoas^  18Id.221,boaiciiiiigtfa«prmdpaloMe;  ^n»- 
«y  T.  Oomm,  16  Am.  Deo.  283;  note  to  Weemerr.  Baekeri,  44  Id.  177;  but 
the  bere  faiak  of  »  erinuiud  interoonne  ia  not  ■uilloient  to  justify  ezempUry 
damagee:  Hoffom  ▼.  Oregon,  6  Bdbt  164»  qnotmg  at  length  firoin  the  prin- 
dpal  oaee.  A  Terdiot  for  three  thoaeenddollen  had  been  grren  in  an  motion 
for  aednotioD,  and  the  ooort^  in  refusing  to  grant  a  new  trial  on  the  ground  of 
ezoeasiTeneas  of  damages,  nid  that  the  verdiot  of  one  thousand  dollars  given 
in  the  prinoqwl  ease  was  not  eomplained  of  as  ezoesstve:  TraoU  ▼.  Barger, 
S4  Barb.  629. 

MiacxLLAiraouB  Oitaxiorb  or  FkuiraiPAL  Gasb.— Cited,  among  others 
in  Lang  ▼.  Morrimmt  14  Ind.  607,  to  the  point  that  at  oommom  law  two  ao- 
tions  lay  for  personal  injuries  to  married  woman,  infMits,  and  serrants:  one 
by  the  husband,  father,  or  master  for  thelossof  serrioe^  eto.;  theother  by  the 
husband  and  wife,  the  infant^  or  servant^  for  the  personal  injury;  in  Sndth  ▼. 
CUgqf  SL  Joseph,  66  lio.  469,  as  laying  down  the  principle  that  where  a  mar- 
ried  woman  is  injured,  two  aotions  for  damages  exist:  one  for  the  wife's 
personal  injuries^  in  wfaioh  a  olaim  for  expenses  of  her  ours  oannot  be  reoor- 
ered;  the  other  for  expenses  and  loss  of  serrioee;  in  the  first  aotion  the  hus- 
band would  hare  no  interest^  while  the  latter  would  aoorue  to  him  alone;  in 
Bobattna  ▼.  Amuinmg,  16  Barb.  249,  as  distinctly  affirming  the  dootrine  that 
for  a  penonal  injury — as  assault  and  battery  and  false  imprisonment— to  a 
child,  the  aoticn  most  be  in  the  child's  name,  ^le  language^  ''at  the  com- 
mon law  the  mother  has  not^  like  the  father,  a  l^gal  right  to  the  serrioee  of  a 
minor  child,"  is  quoted  in  A  B.  t.  A  C.  B.,  8  Abb.  Ar.  48^  &  C,  28  Barb. 
808^  in  holding  that  the  application  by  the  mother  of  a  married  infant^  as  her 
natural  guardian,  to  have  a  decree  of  divorce  obtained  against  the  dang^iter 
opened,  to  be  appofaited  guardian  ad  iitam,  and  for  leave  to  defend  the  action, 
setting  forth  facts  tending  to  show  ooUusion,  must  be  denied,  since  a  mother 
had  no  such  interest  in  the  matter  as  would  allow  her  to  become  a  party  to 
the  Utigaticn.  Where  the  pbOntiff  alleged  that  the  defendant,  "with  force 
and  arm%  ill-treated  and  made  an  indecent  assault  upon  her,  and  then  and 
there  debanohed  and  carnally  knew  her,"  it  not  being  alleged  that  she  was 
ravished  without  her  consent^  the  complaint  should  be  considered  as  an  action 
breast  for  debauching  and  seducing  the  pUiwtiff,  whidi  could  not  be  main- 
tained by  the  party  seduced:  Koenig  v.  NoU,  2  HQt  834;  &  0.,  8  Abb.  Pr. 
808^  pir  Hilton,  J.,  dissenting.  The  right,  of  aotion  for  seduction  was  held 
to  rest  in  tort  and  die  with  the  person  in  BbBkktg  t.  Parker,  23  Hun,  74; 
Learned,  P.  J.,  dissenting^  holding  that  an  injury  to  the  plaintiff's  ri^  to 
services^  by  seduction,  was  an  injury  to  property,  althcnc^  it  was  true  the 
plaintiff  mq^  lecover  for  injury  to  hie  feelings  snoh  recovery  being  in  the 
of  pnnitlTe  damagee    citing  the  principid 
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(4  Nbw  Tobx  (4  COMsrocx),  TL] 
Junamr  n  CovoLUSDni  when  the  parties  and  the  question  iiTclved 
in  the  two  suits  are  the  same,  notwithstanding  the  property  claimed  in 
them  may  be  diffsrent. 

F4WXL  BVIDBNOB  IB  COMFBISNT  TO  BhOW  WhAT  QuSSnOHS  WIRX  AonTAUiT 

CtosTBOVEBTKD  and  decided  in  a  justice's  judgment,  for  the  purpoee  of 
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determining  whi^t  questiooi  are  ooncluded  by  it  when  it  is  offared  as  a 
bar  to  a  second  action. 

Appeal  from  a  judgment  of  the  supreme  court  in  favor  of 
defendant  in  replevin.  The  question  was  upon  the  effect  of  a 
justice's  judgment  rendered  under  the  following  circumstances: 
One  Siseon,  the  former  owner  of  the  stock  of  a  farm  of  which 
the  property  claimed  in  this  suit  was  part,  made  a  bill  of  sale 
of  the  whole  to  Doty,  the  present  plaintiff,  and  Doty  paid  the 
price  and  took  possession.  A  few  days  after  this  transaction^ 
Brown,  the  defendant,  a  constable,  levied  attachments  issued 
at  suit  of  creditors  of  Sisson,  upon  the  whole  parcel  of  fiEtrm 
iJtock  embraced  in  the  bill  of  sale,  claiming  it  as  the  property 
of  Sisson,  on  the  ground  that  the  sale  to  Doty  was  fraudulent 
And  void  as  against  Sisson's  creditors.  The  property  however 
nras  not  taken  from  Doty's  possession,  and  he  not  long  afier^ 
wards  used  a  portion  of  it;  for  doing  which  Constable  Brown 
sued  him  before  a  justice  of  the  peace  (Tracy).  Doty  defended 
on  the  ground  of  his  purchase  from  Sisson;  but  the  justice 
found  this  transaction  to  have  been  fraudulent,  and  Brown 
therefore  recovered  judgment  for  that  portion  of  the  fieurm  stock 
embraced  in  the  bill  of  sale  which  Doty  had  converted.  There- 
after Brown  seized  the  residue  of  the  stock  embraced  in  the 
bill  of  sale,  in  virtue  ot  executions  issued  in  favor  of  the  at- 
taching creditors  of  Sisson.  Doty  then  brought  this  action  to 
recover  back  the  portion 'thus  seized.  But  the  judge  before 
whom  the  cause  was  tried  ruled  that  the  justice's  judgment 
was  a  bar  to  the  suit,  because  Doty  was  claiming  in  virtue  of 
the  same  bill  of  sale  which  the  justice  had  adjudged  fraudu- 
lent and  void.  The  court  sustained  this  ruling,  and  Dofy  ap- 
pealed. 

D.  Chratfy  for  the  appellant. 
Bamam  BalcofOj  fat  the  respondent. 

By  Court,  Buoglbs,  J.  The  title  of  the  plaintiff  Doty  to  the 
property  replevied  by  him  from  Brown,  depends  entirely  on 
the  validity  of  the  bill  of  sale  executed  to  him  by  Sisson,  bear- 
ing date  on  the  thirteenth  of  October,  1843.  If  that  was  fraudu- 
lent as  against  the  creditors  of  Sisson,  who  had  obtained 
judgments  against  him,  and  put  executions  into  the  hands  of 
the  constable.  Brown,  the  plaintiff  Doty  must  necessarily  fiul 
in  his  replevin  suit. 

The  question  of  fraud  was  tried  between  these  same  parties 
in  the  former  suit  before  Justice  Tracy,  and  there  determined 
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against  fhe  yalidity  of  the  bill  of  sale.  The  goods  in  question 
are  not  the  same  that  were  in  question  in  that  suit.  But  the 
goods  in  controversy  there  were  part»  and  the  goods  now  in 
litigation  are  the  residue,  of  what  Brown  seized  as  constable 
under  one  and  the  same  leyy.  Doty  claimed  all  the  goods  in 
that  suit  and  in  this,  under  his  bill  of  sale  from  Sisson;  and 
Brown  claims  them  all  by  virtue  of  one  and  the  same  levy 
under  the  same  executions.  The  question,  therefore,  so  far  as 
relates  to  Doty's  title,  was  identically  the  same  in  both  suits. 
If  the  bill  of  sale  was  fraudulent  and  void  with  respect  to  the 
goods  claimed  by  him  in  the  first  suit,  it  must  be  fraudulent 
and  void  with  respect  to  the  goods  in  question  here. 

In  the  action  before  the  justice  brought  by  Brown  against 
Doty,  Brown  declared  for  and  at  first  claimed  to  recover,  for 
all  the  goods  levied  on.  This  claim  of  course  embraced  the 
goods  which  are  the  subject  of  the  present  controversy.  But 
discovering  that  Doty  had  done  no  act  amounting  to  a  con- 
version of  the  goods  now  in  question,  he  withdrew  his  claim  to 
recover  tor  them,  and  proceeded  only  for  the  value  of  goods 
which  Doty  had  sold  or  otherwise  converted.  The  former 
judgment  stands,  therefore,  on  the  same  footing  as  if  the  goods 
now  in  controversy  had  not  been  included  in  the  declaration 
in  the  first  suit. 

The  jurisdiction  of  the  two  courts  was  concurrent.  IfBrown 
had  recovered  one  hundred  dollars  for  the  whole  of  the  goods, 
his  recovery  would  have  been  a  perfect  bar  to  a  subsequent 
claim,  and  an  answer  to  the  defense  he  now  sets  up. 

The  plaintiff  Doty  insists,  however,  that  the  former  judg- 
ment, by  which  the  bill  of  sale  from  Sisson  to  him  was 
adjudged  to  be  fraudulent,  is  not  conclusive  against  him  on 
that  point  in  this  suit,  because  the  goods  for  which  this  suit  is 
brought  are  not  the  same  goods  for  which  the  former  recovery 
was  had,  and  that  the  two  suits  not  being  for  the  same  subject- 
matter,  the  whole  question  as  to  the  title  to  the  goods  now  in 
controversy  is  open  and  unaffected  by  the  former  decision. 
But  the  settled  principle  of  law  appears  to  be  that  the  same 
point  or  question,  when  once  litigated  and  settled  by  a  verdict 
4;id  judgment  thereon,  shall  not  again  be  contested  in  any 
subsequent  controversy  between  the  same  parties  depending 
on  that  point  or  question. 

This  was  so  adjudged  in  the  case  of  Gardner  v.  Btuskbee^  8 
Cow.  120  [15  Am.  Dec.  256].  It  was  an  action  in  the  New 
York  common  pleas  on  one  of  two  notes  given  on  the  purchase 
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of  a  schooner.  The  same  plaintiff  had  prerionsly  brought  an 
action  in  the  marine  court  of  that  city,  on  the  other  note  given 
upon  the  same  purchase,  to  which  the  defendant  set  up  as  a 
defense  that  the  schooner  was  rotten  and  unseaworthy,  and  the 
sale  fraudulent  The  defendant  prevailed  in  his  defense  on 
that  point  in  the  marine  court,  and  had  judgment.  In  the  sub- 
sequent suit  in  the  common  pleas,  upon  the  other  note,  the 
defendant  gave  in  evidence  the  record  of  judgment  in  his  fiivor 
in  the  marine  court,  in  the  suit  in  which  the  sale  was  adjudged 
to  be  fraudulent,  and  insisted  upon  it  as  a  bar.  The  common 
pleas  dedded  that  it  was  not  a  bar,  and  the  plaintiff  had  a  ver- 
dict; but  the  judgment  of  the  common  pleas  was  reversed  in 
the  supreme  court,  and  the  former  judgment  on  the  same  point, 
in  the  action  on  the  first  note,  was  held  to  be  a  bar  to  a  recov- 
ery on  the  second  note  given  upon  the  same  purchase. 

The  case  of  Outram  v.  Mormooodj  8  East,  846,  is  substantially 
to  the  same  effect  This  was  trespass  for  breaking  and  enter- 
ing into  a  coal  mine  and  taking  coals.  The  defendant  pleaded 
title  to  the  coal  mine,  and  that  the  vein  of  coal  in  which  the 
trespass  was  supposed  to  be  committed  was  part  and  parcel  of 
the  mine,  and  included  within  the  conveyance  under  which  he 
derived  his  title.  The  plaintiff  replied  that  the  defendant  ought 
to  be  estopped  from  averring  that  the  place  in  question  was 
Included  within  his  conveyances,  because  in  1792  (long  before 
the  supposed  trespass)  the  plaintiff  brought  an  action  against 
the  defendant  for  a  former  trespass  in  taking  coals  from  the 
same  place,  to  which  the  defendant  pleaded  the  same  title,  and 
that  the  jury  in  the  former  case  found  that  the  place  in  ques- 
tion was  not  part  and  parcel  of  the  land  so  conveyed  to  him. 
The  defendant  demurred  to  the  replication,  and  judgment  was 
rendered  for  the  plaintiff.  In  that  case,  although  the  last 
action  was  for  a  different  trespass,  committed  long  after  that 
for  which  the  first  suit  was  brought,  yet  inasmuch  as  the  de- 
fendant in  the  last  suit  relied  on  the  same  title  set  up  in  the 
first,  in  which  the  question  was  decided  against  him,  he  was 
even  precluded  from  setting  up  the  same  title  a  second  time. 

The  case  of  Burt  v.  Stemburghj  4  Cow.  559  [16  Am.  Dec. 
402],  is  a  further  illustration  of  the  same  principle.  This  was 
an  action  of  trespass  for  entering  on  the  plaintiff's  land  and 
cutting  timber.  The  defendant  claimed  the  land  as  his  own, 
and  had  cleared  and  fenced  it.  The  plaintiff  claimed  the  land 
as  part  of  the  Schoharie  patent  The  defendant  claimed  it  as 
part  of  Weyfield  and  Clifford's  patent    The  plaintiff  gave  in 
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evidence  a  record  of  judgment  in  fhe  supreme  court,  in  which  he 
was  plaintiff  and  Stemburgh  defendant,  showing  a  verdict 
and  reooyery  for  a  former  and  different  trespass.  He  further 
proved  by  parol  that  the  former  trespass  for  which  he  had 
recovered  was  at  the  same  spot  of  ground,  and  that  the  ques- 
tion on  the  former  trial  was  whether  the  land  lay  within  the 
Schoharie  patent  or  within  Weyfield  and  Clifford's.  It  was 
adjudged  that  the  former  determination  of  that  question  was 
conclusive  between  the  parties,  the  plaintiff's  right  of  recovery 
and  the  defendant's  defense  in  the  second  action  depending  on 
the  same  question  of  title  tried  and  determined  in  the  first. 

In  each  of  these  cases,  the  cause  of  action  in  the  second  suit 
was  different  from  the  cause  of  action  in  the  first;  but  the 
former  determinations  were  held  to  be  conclusive,  because  the 
same  question  was  determined  in  the  first  suit,  on  which 
the  second  depended.  The  same  principle  is  decided  in  the 
case  of  Bauchaud  v.  DiaSf  3  Denio,  238.  But  it  is  urmecessary 
to  refer  to  further  authorities. 

Parol  proof  was  properly  admitted  to  show  what  was  actu- 
ally in  controversy  between  the  parties  before  Justice  Tracy, 
and  the  grounds  on  which  his  judgment  was  rendered:  Wood 
V.  Jaeh9onj  8  Wend.  9  [22  Am.  Dec.  603];  Young  v.  Rummellj 
2  Hill  (N.  Y.),  478;  Gardner  v.  Buckbee^  3  Cow.  120  [15  Am. 
Dec.  256];  BoucTiaud  v.  Dias,  8  Denio,  238;  Beebe  v.  EUioU,  4 
Barb.  457;  Burt  v.  Stemburgh^  4  Cow.  659  [15  Am.  Dec.  402]. 

It  was  unnecessary  that  the  former  judgment  should  be  spe- 
cially pleaded.  The  defendant  was  a  public  officer,  and  under 
the  general  issue  was  entitled  to  make  any  defense  which  could 
have  been  specially  pleaded:  2  B.  8.  353,  sees.  28,  29. 

The  counsel  for  Doty  insists,  howeyerf  that  the  recovery  by 
Brown,  in  the  suit  before  the  justice,  for  a  part  of  the  property 
levied  on,  is  a  bar  to  any  claim  on  his  part  to  the  residue  in- 
cluded in  the  same  levy.  This  point  rests  on  the  supix>8ition 
that  by  withdrawing  his  claim  to  recover  for  that  part  of  the 
property  now  in  controversy,  he  divided  a  single  cause  of  ac- 
tion. But  that  is  untrue  in  point  of  fact.  Brown  was  not 
entitled  in  that  suit  to  recover  for  the  goods  which  Doty  had 
not  converted  to  his  own  use;  and  the  goods  replevied  in  this 
suit  had  not  then  been  so  converted.  There  was  therefore  no 
division  or  splitting  of  this  cause  of  action.  Even  if  he  had 
not  withdrawn  his  claim  for  the  goods  now  in  question,  but  as 
to  those  goods  had  failed  to  recover  on  the  ground  that  Doty 
had  not  been  guilty  of  converting  them,  his  right  to  them 
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woald  not  have  been  affected  by  the  judgment,  provided  the 
ground  of  his  failure  in  the  first  suit  was  distinctly  made  to 
appear.  He  might  have  recovered  for  those  goods  in  a  subse- 
quent action  of  trover,  on  proof  of  a  conversion  subsequent  to 
the  commencement  of  his  first  suit. 

The  judgment  of  the  supreme  court  should  be  affirmed,  and 
the  respondent  is  entitled  to  the  costs  of  the  appeal 

Ordered  accordingly. 


FoBifEB  JuDOMXNT,  WHXH  CoNOLuaivx. — ^Tbo  judgment  of  a  oonrt  of  come 
potent  jurisdiction  upon  a  point  or  question  litigated  between  the  partieB  is 
eoDclusiye  in  all  sulraequent  controversies  between  the  same  parties  or  their 
prxviesy  depending  on  the  same  point  or  question:  Whke  ▼.  CoaUwnih,  0  N.  Y. 
139;  Demarai  ▼.  Darg,  32  Id.  290;  S.  C,  29  How.  Pr.  275;  MUler  ▼.  WkUe, 
60 K.  Y.  144;  ffarri$  ▼.  Harris,  36  Barb.  94;  WUHamsY.  Fitahigh,  44  Id.  324; 
FaiBY.  SmUh,  7  Abb.  Pr.,  N.  S.,  110;  Ocddardv.  Benaon,  16  Abb.  Pr.  193; 
Demanat  ▼.  Dcdg,  II  Id.  16;  Oladdn  ▼.  ZeOer,  62  Barb.  161;  HutUoh  v.  SmUh^ 
7  Jones  &  8.  461;  Jachton  ▼.  Lodge^  36  OaL  37;  and  this,  although  the  sub- 
jeotpmatter  be  different:  Cattle  ▼.  Noyea,  14  N.  Y.  331;  Murraiff  v.  Lov^off,  2 
Cliit  201;  JJemfridbT.  Dedber,  36  Barb.  302;  nor  is  it  essential  that  the 
objeots  of  the  two  suits  should  be  the  same:  Barker  ▼.  Cleveland,  19  Mich. 
236;  nor  that  the  parties  should  stand  in  the  same  relative  positions  to  each 
other:  Barker  ▼.  Cleveland,  supra;  Craig  v.  Ward,  36  Barb.  383.  The  plea  of 
r**  judieata  applies  to  every  objection  urged  in  a  second  suit,  when  the  same 
oujection  was  open  to  the  party  within  the  legitimate  scope  of  the  pleadings 
in  a  former  one,  and  might  have  been  presented  in  it:  Aurora  City  v.  West,  7 
WalL  96;  thus  a  judgment  in  favor  of  a  bondholder  upon  certain  municipal 
bonds,  part  of  a  larger  issue,  against  the  town  issuing  tiiem,  is  conclusive  on 
a  question  of  the  validity  of  the  issue,  in  a  suit  brought  by  the  same  creditor 
agaiost  the  town,  on  other  bonds,  another  part  of  the  same  issue^  all  objeo- 
tions  taken  by  the  town  in  the  second  suit  having  been  open  to  be  taken  by 
it  in  the  former  one:  Beloit  v.  Morgan,  Id.  622.  Since  the  revised  statutes  in 
New  York,  a  judgment  in  ejectment  has  the  same  oonclusive  effect  aa  obtains 
In  favor  of  judgments  in  other  classes  of  actions;  that  is,  it  is  conclusive  upon 
the  parties  to  the  action  and  their  privies:  Sheridan  v.  Andrews,  8  Lans.  132. 
Bat  if  a  claim  is  withdrawn,  or  a  part  of  it  did  not  then  exist  or  had  not 
accrued,  the  judgment  is  no  bar:  Baker  v.  Raaid,  13  Barb.  160;  and  to  hold 
that  a  judgment  in  favor  of  defendants  in  an  action  to  recover  the  price  of 
goods  sold,  which  proceeded  upon  the  ground  that  they  were  sold  on  a  credit 
which  h^id  not  expired  when  the  action  was  brought,  is  not  a  bar  to  a  second 
action  instituted  after  the  credit  has  expired,  does  not  conflict  with  the  rule 
that  "  a  fact  which  has  once  been  directly  decided  shall  not  be  again  dis- 
puted between  the  same  parties,"  nor  with  the  rule  that  "  the  judgment  of 
a  court  of  concurrent  jurisdiction  directly  on  the  point,  is  as  a  plea  in  bar, 
and  as  evidence,  conclusive  between  the  same  parties  upon  the  same  mat- 
ter directly  in  question  in  another  court:"  Wilcox  v.  Lee,  1  Abb.  Pr., 
N.  a,  266;  S.  C,  26  How.  Pr.  422;  1  Robt.  359.  Where,  in  an  action  to 
caned  a  mortgage,  as  having  been  paid,  the  pleadings  put  in  issue  the 
fact,  but  not  the  amount  due,  and  it  was  determined  that  the  mortgage 
was  not  paid,  but  that  a  certain  sum  was  due  thereon,  the  adjudication  is 
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oooclniiT*  vpcn  tha  partiM  only  of  the  faet  tbit  ■omethiiig  wis  dae,  but 
not  the  mnurant:  OampbeU  ▼.  Coumdut^  26  K.  T.  616;  and  irtiere  the  defend- 
ant  brought  mit  egeinet  a  aalMcriber  to  its  stookt  for  the  reeoyery  of  the 
balanoe  doe  on  oall%  but  ae  to  all  installsientB  exoept  the  one  dne  under 
the  laet  call  the  defenie  of  the  atatate  of  limitatione  was  ■mtained,  and  for 
that  a  judgment  was  reooTered,  it  was  held,  in  an  action  by  the  aubecriber'a 
reoeSrer  to  compel  the  iatoanoe  to  him  of  the  shares  of  sto(^  subscribed  f  or^ 
that  the  defendant  was  not  estopped  by  the  judgment  from  setting  up  the 
non-payment  for  and  forfeiture  of  the  shares:  Johnmm  ▼.  Albtmif  ^  8.  M,  M,, 
6  Lsaa.  226;  and  again,  in  ffug^  ▼.  Aleaoander,  5  Duer,  491,  where  one  of 
two  promissiory  notes,  giTon  in  pursuance  of  a  secret  and  fraudulent  egiee- 
ment  with  certain  creditors  of  a  fsiling  debtor,  was  sued  upon,  nothing  further 
than  the  note  appearing  se  the  cause  of  action,  and  judgment  was  taken  by 
delialti  it  was  held,  in  a  suit  upon  the  other  note^  that  since  the  &et  whether 
or  not  the  agreement  was  fraudulent  was  not  decided,  it  mi^t  be  contsstsd 
in  the  second  suit.  In  all  the  preceding  the  princqpal  caee  was  cited.  See 
Inrther,  that  a  Judgment  binds  only  parties  and  priries,  Vcm  r,  Jforiofi,  60 
Abl  Dec  760;  AleoemderY.  WaUar^  Id.  688;  that  a  Judgment  is  oondusive 
only  on  matters  directly  in  iesue^  Kmg  ▼.  C^iam,  41  Id.  676;  that  a  judgmsnl 
between  the  eame  parties  for  the  same  cause  of  action  u  oofnclusiTs^  Agmewr, 
MeShroif,  48  Id.  772;  and  as  to  the  oofnclusivwess  of  the  record  of  a  justioe  of 
the  peao^  MUekeUr.  ffawU^,  47  Id.  260;  and  the  prior  cases  in  the  Tariou 
notss  thsrstob 

Bvuuuioi  io  Bhow  What  was  Dmiini)^  sm^  wbkbsb  aimmi— if 
It  is  competent  to  show  by  evidence  aUumU^  whether  a  question  was  decided 
in  a  former  suit  relisd  upon  as  a  bar,  it  often  happening  that  this  cannot  be 
determined  from  the  record:  Kerr  ▼.  Ed^  86  K.  T.  837;  SmUh  ▼.  8nMf79 
Id.  686;  Moyee  r.  Bmi,  42  Barb.  666;  DositT.  TaloaU.  14  Id.  620;  JfomT. 
Os&or^  64  Id.  646;  Oqieffoii  T.  i9eJMd<;  26  CU.  606;  If  to 
42;  Lynum  r.  Bteemmn^  29  Mich.  470;  all  citing  the  princq^  caee;  Oardim 
SuMee.  16  Am.  Dec  266;  £Mlr.  Taul,  24  Id.  498;  Btid^er.  Gray,  26  Id. 
868;  King  T.  Ckaae,  41  Id.  676,  and  note;  and  to  identify  the  debt  recovered 
by  judgment  against  the  defendant  as  gazniihee  with  that  sued  upon:  Oook 
V.  FitH  86  Id.  486;  also  to  show  the  grounds  relied  on  in  snoh  former  soits 
MutmBm  V.  Cooper,  26  Id.  600;  Wkke  r.  Madimm,  26  K.  Y.  180;  a  a,  26 
How.  Pr.  491,  citing  the  principal  case;  and  to  show  what  was  really  decided, 
where  it  is  doubtful  on  the  face  of  the  record,  whether  the  judgment  pro* 
ceeded  upon  questions  of  practice  or  upon  the  merits,  or  both;  BaMaifrook  v. 
Samgt,  21  Hun,  149;  and  see  Woodworik  v.  Seymimr,  22  Id.  246.  That  a 
Justice's  court  had  jurisdiction  of  the  person  of  the  defendant  may  be  shown, . 
where  that  fset  did  not  appear  by  the  proceedings:  /of/(^  v.  iUta,  84  OsL  827; 
and  where  a  record  of  seisure  and  condemnation  of  certain  property,  under 
the  revenue  laws,  did  not  disclose  by  whom  or  at  what  time  the  penalty  was 
incurred  which  worked  a  forfeiture,  it  is  competent  to  aid  the  record  and 
supply  the  proof:  McKnif^  v.  Deefie,  62  K.  Y.  408;  but  while  it  is  true  that 
parol  evidence  may  be  given  for  the  puipoee  of  showing  what  the  actual  con* 
troversy  was  in  a  former  action,  the  evidence  is  '"■^*"«Tf<Hf  where  the  sub- 
ject of  controversy  was  still  unoertsin;  as  where  summons  and  a  notice  of 
retainer  was  served,  but  no  complaint:  Pke^  v.  Oee,  29  Hun,  202;  all  citing 
the  prineipal  caee  Judgments  of  courts  of  record  cannot  be  contndiotsd  or 
idsified  by  proof  otfMiMie;  BamkqfTtmmet  v,  Paitemm,  47  Am.  Dec  6ia 
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Badgliff  v.  Matob  Exa  of  Brooklyn. 

L4  Nbw  YOBX  (4  OOKnOCK),  IMwl 

MmacfAiM  OoBiosATioirs  abb  vot  Liablb  to  lot-ownen  for  injiuy  to  land 
cr  Imildfaigs  oMtaed  by  making  a  atreet  improTemeiit^  wliara  the  work 
waa  aatkoriaad  by  law,  and  baa  baan  dona  with  dna  oaia  and  wkSi,  and 
no  prqparty  of  tha  plaintiff  baa  baan  taken  for  pnblio  naa. 

CmmmmxaAiM  Biobt  io  OoMPXiiaAnoN  for  priTata  luwipafiy  takan  for 
pnblio  naa  doaa  not  attaoh  wbare  there  la  no  taking  of  pruparty,  bat  only 
an  indirect  or  conaeqnential  depreciation  of  iti  naefalneea  or  Talna. 

Dooanoni  aw  FBoraBrr,  the  extent  and  limits  of  an  ownar'a  rij^t  to  naa 
that  which  ia  hia.  ■j>«^  the  moaTiiiiir  of  ^<»  tna.^»w.  Sic  atfori  Ihol  eto>.  ex* 
plainad,  with  reference  to  the  liaUHty  of  a  land-owner  for  aota  dooa  l^ 
him  on  hii  own  land  which  canae  damage  to  an  adjoining  owner* 


Bbbob  to  revise  a  judgment  sustaining  a  demuirer  to  a  lepli- 
eation  in  an  action  of  trespass  on  the  case.  The  actum  was 
faionght  on  behalf  of  a  lot-owner  in  the  city  of  Brooklyn 
against  the  city,  for  that  the  city,  in  grading  Furman  street, 
had  dug  away  soil  by  which  plaintiff's  lot  and  the  improve- 
ments on  it  were  supported,  causing  them  to  fiedl;  but  there 
was  no  allegation  in  plaintiff's  pleadings  that  the  proceedings 
for  laying  out  and  grading  the  street  were  unauthorized  or 
irregular,  or  that  any  land  of  plaintiff  had  been  taken  for  the 
improvement,  or  that  the  city's  agents  or  workmen  had  entered 
upon  or  excavated  plaintiff's  lot,  or  had  acted  maliciously  or 
unsUllfully.  The  city  demurred,  and  the  supreme  court  sns^ 
tained  the  demurrer. 

A.  H.  Demo,  for  the  plaintifBi  in  error,  the  owners  of  the 
damaged  land. 

Henry  C.  Jff*rp&y,  for  the  defendant  in  error,  the  city. 

By  Court,  Bbonsor,  C.  J.  The  common  coundl  of  the  city 
of  Brooklyn  has  ample  authority  to  lay  out,  open,  grade,  level, 
and  jMive  streets  within  the  city.  When  lands  are  taken  finr  a 
street,  the  owner  is  to  be  paid  his  damages,  to  be  assessed  by 
commissioners.  But  there  is  no  provision  for  paying  conse- 
quential damages,  or  such  as  may  result  to  persons  whose 
lands  are  not  taken:  Stat  1838,  p.  499,  sees.  1,  2, 16;  Id.  1888, 
p.  119,  sees.  1,  2.  Such  is  my  construction  of  the  statutes 
touching  the  question. 

Furman  street,  lying  west  of  and  adjoining  the  testator's 
premises,  had  been  laid  out  prior  to  the  digging  of  which  the 
plaintiff^  complain;  but  it  had  not  then  been  opened  or  used  as 
a  highway.  The  digging  was  done  in  the  sito  of  the  street  for 
the  purpose  of  grading  and  leveling  the  same  for  public  use. 
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There  was  no  excavation  or  any  other  act  done  by  the  defend- 
ants in  or  upon  the  testator's  land.  But  in  consequence  of 
digging  away  the  bank  in  the  site  of  the  street,  which  was  a 
natural  support  of  the  testator's  land,  a  portion  of  his  premises 
fell  into  the  street,  and  he  suffered  damage.  There  is  no  charge 
that  the  defendants  acted  maliciously;  nor  do  the  pleadings 
impute  to  them  any  want  of  skill  or  care  in  doing  the  work. 
The  defendants  are  a  public  corporation;  and  the  act  in  ques- 
tion was  done  for  the  benefit  of  the  public,  and  under  ample 
authority,  if  the  legislature  had  power  to  grant  the  authority 
without  providing  for  the  payment  of  such  consequential  dam- 
ages as  have  fallen  upon  the  testator.  Our  constitution  pro- 
vides that  private  property  shall  not  be  taken  for  public  use 
without  just  compensation.  But  I  am  not  aware  that  this,  or 
any  similar  provision  in  the  constitutions  of  other  states,  has 
ever  been  held  applicable  to  a  case  like  this.  Although  the 
testator's  property  has  suffered  damage,  I  find  no  precedent 
fbr  saying  that  it  has  been  '^  taken  for  public  use,''  within  the 
meaning  of  the  constitution. 

This  short  view  is  enough,  perhaps,  to  dispose  of  the  case. 
But  the  wide  range  of  discussion  at  the  bar  makes  it  proper  to 
consider  the  matter  more  at  large.  As  no  question  has  been 
made  on  that  subject,  we  must  assume  that  the  defendants 
had  acquired  the  title  to  the  lands  in  the  site  of  the  street,  in 
the  forms  prescribed  by  law.  In  leveling  and  grading  the 
street,  they  were  at  work  in  their  own  land,  doing  a  lawfdl  act 
for  a  lawfdl  purpose.  They  did  not  touch  the  testator's  prop- 
erty; and  the  question  is,  whether  the  damage  which  resulted 
to  him  in  consequence  of  grading  the  street,  must  not  be  re- 
garded as  damnum  ahsque  ifyuria.  The  maxim,  Sic  utere  tuo 
fU  alienum  non  Imdas^  is  not  of  universal  application;  for,  as  a 
general  rule,  a  man  who  exercises  proper  case  and  skill  may 
do  what  he  will  with  his  own  property.  He  may  not,  how- 
ever, under  color  of  enjoying  his  own,  set  up  a  nuisance  which 
deprives  another  of  the  enjoyment  of  his  property.  Nor  can  he 
rightfdlly  enter  or  cast  anything  on  the  land  of  another,  unless 
he  have  a  license  firom  the  owner,  or  an  authority  in  law  for 
doing  the  act  And  the  absence  of  a  bad  motive  will  not  save 
him  fit>m  an  action. 

Thus,  if  one  having  a  hedge  on  his  own  land  adjoining  an- 
other's close  cut  the  thorns,  and  they  fSall,  against  his  will,  on 
his  neighbor's  land,  from  which  he  removes  them  as  soon  as 
possible,  he  may  be  treated  as  a  trespasser.  And  if  he  lop  a 
tree,  and  the  boughs  fall,  against  his  will,  on  the  land  of  an- 
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other;  or  i(  in  building  his  house,  a  pieee  of  timber  foil  on  the 
house  of  his  neighbor;  or  i^  through  fear  of  his  life  by  reason 
of  threats,  he  enter  the  house  of  another  and  cany  away  his 
property — in  all  these  oases  an  action  lies:  Lambert  v.  Bestey^ 
T.  Baym.  421.  So,  too,  if  in  blasting  rocks,  for  the  lawful  pur- 
pose of  making  a  canal  in  his  own  land,  fragments  of  the 
rook  fall  on  the  house  or  land  of  his  neighbor,  an  action  will 
lie;  Hay  t.  Cohoe%  Companyj  2  N.  Y.  159  [51  Am.  Dec.  279]; 
and  Tremain  t.  Colioes  Componjf,  Id.  163  [51  Am.  Dec.  284]. 
Nearly  allied  to  this  is  the  common  case  of  building  a  dam  in 
ooe's  own  land,  which  throws  back  the  water  on  the  land  or 
machinery  of  one  higher  up  the  stream;  which  is  an  actionable 
injuzy.  And  one  cannot  justify  placing  a  spout  on  his  house, 
which  throws  the  water  on  the  land  of  his  neighbor.  And 
though  a  man  may  use  the  water  of  a  stream  while  it  is  pass- 
ing through  his  land,  he  cannot  rightfully  divert  the  water 
from  the  land  of  another  lower  down  the  stream;  nor  can  the 
water  be  taken  to  supply  a  city  or  town  without  making  com* 
pensation  to  those  who  are  thus  deprived  of  its  use:  Gardner 
V.  VUlage  of  Newbwrghj  2  Johns.  Ch.  162  [7  Am.  Dec.  526]. 
There  is  another  class  of  cases  of  a  somewhat  diflferent  char- 
acter, where  a  man  must  answer  for  the  consequences  of  an 
act  lawful  in  itself,  because  it  was  done  in  so  negligent  or  un*' 
skillful  a  manner  as  to  cause  an  injury  to  another.  Va/ughan 
V.  MenloWf  8  Bing.  N.  C.  468,  is  a  strong  example  of  the  kind. 
The  defendant  was  held  liable  for  constructing  a  hay-rick  on 
the  extremity  of  his  land  in  so  negligent  a  manner  that 
spontaneous  ignition  followed,  and  the  plaintiffs  cottage  was 
destroyed.  And  where  public  officers,  having  authority  to 
construct  and  repair  streets,  make  a  culvert  to  pass  a  stream 
of  water  in  so  unskillful  and  improper  a  manner  as  to  fause 
an  injury  to  another  by  the  choking  of  the  culvert,  they  must 
answer  in  damages:  Rochester  White  Lead  Company  v.  City 
o/ JZdcAest^,  8  N.  Y.  463  [ante,  p.  816].  These  cases  are  enough 
to  exemplify  the  rule  that  a  man  must  so  exercise  a  lawful 
authority  and  so  eqjoy  his  own  property  as  not  to  injure  the 
property  of  another. 

But  a  man  may  do  many  things  under  a  lawful  authority, 
or  in  his  own  land,  which  may  result  in  an  injuzy  to  the  prop- 
erty of  others,  without  being  answerable  fixr  the  consequences. 
Indeed,  an  act  done  under  lawful  authority,  if  done  in  a  proper 
manner,  can  never  subject  the  party  to  an  action,  whatever 
consequences  may  follow.  Nor  will  a  man  be  answerable  ton 
the  consequences  of  eiyoying  his  own  property  in  the  way 
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such  property  is  usoally  enjoyed,  unlees  an  injury  has  resolted 
to  another  from  the  want  of  proper  care  or  skill  on  his  part 
In  the  cases  already  put,  where  an  action  will  lie,  the  party 
either  went  beyond  the  enjoyment  of  his  own  property,  and 
entered  or  cast  something  on  the  land  of  his  neighbor;  or  he 
diverted  a  stream  of  water  from  the  land  of  his  neighbor, 
without  having  a  title  to  anything  more  than  the  usufruct; 
or  else  he  used  his  own. property  in  such  a  negligent  and 
improper  manner  as  to  cause  an  injury  to  another. 

Let  us  now  see  what  a  man  may  do  in  the  enjoyment  of  his 
own  property  without  being  answerable  to  others  for  consequent 
tial  damages — ^always  assuming  that  he  acts  with  proper  care 
and  skill.  He  may  set  fire  to  his  fallow-ground;  and  though 
the  fire  run  into  and  bum  the  woodland  of  his  neighbor,  no 
action  will  lie:  Clark  v.  Footf  8  Johns.  421.  He  may  open  and 
work  a  coal  mine  in  his  own  land,  though  it  injure  the  house 
which  another  has  built  at  the  extremity  of  his  land:  Partridge 
V.  Scottj  8  Mee.  &  W.  220.  And  he  may  do  the  same  thing, 
though  it  cut  off  an  underground  stream  of  water  which  before 
supplied  his  neighbor's  well,  and  leave  the  well  dry:  Acton  v. 
BhmdeUj  12  Id.  324.  He  may  build  on  his  own  land,  though 
it  stop  tiie  lights  of  his  neighbor:  Parker  v.  Faoiej  19  Wend. 
809;  and  even  though  he  build  for  the  very  purpose  of  stopping 
the  lights:  Mahan  v.  Broum,  13  Id.  261  [28  Am.  Dec.  461]. 
He  may  pull  down  his  own  house,  though  the  adjoining  house 
fall  for  the  want  of  the  support  which  it  before  had;  and  he 
may  do  it  without  shoring  up  the  adjoining  house — ^that  being 
the  business  of  the  owner:  Peyton  v.  Mayor  and  CommonaUy 
of  London^  9  Bam.  &  Cress.  725.  He  may  pull  down  his  own 
wall,  though  the  vaults  of  his  neighbor  be  thereby  destroyed: 
Chadwick  v.  TVcnoer,  6  Bing.  N.  C.  1.  He  may  build  a  house  and 
make  cellars  upon  his  soil,  whereby  a  house  in  the  adjoining 
soil  frills  down:  Com.  Dig.,  tit.  Action  on  the  Case  for  Nuisance, 
C.  He  may  dig  in  his  own  land,  though  the  house  which  his 
neighbor  has  previously  erected  at  the  extremity  of  his  land 
be  thereby  undermined  and  fall  into  the  pit:  2  Belle's  Abr., 
tit.  Trespass,  I,  pi.  1;  Wyatt  v.  Harrisony  8  Bam.  &  AioL  871. 
In  Panton  v.  HoUarhdj  17  Johns.  92  [8  Am.  Dec.  869],  the  de- 
fendant, for  the  purpose  of  laying  the  foundation  of  a  house  in 
his  own  land,  dug  some  distance  below  the  foundation  of  the 
plaintiff's  house  in  the  contiguous  lot,  whereby  the  walls  of 
the  plaintiff's  house  were  cracked,  and  the  house  was  othei* 
wise  iiqured;  and  it  was  held  that  do  action  would  lie. 
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In  La$ala  v.  Holbrook,  4  Paige,  169  [25  Am.  Dec.  524],  the 
plaintiffs  were  the  owners  of  a  church,  bnilt  within  six  feet  of 
the  line  of  their  lot,  and  the  defenjiant,  for  the  purpose  of 
building  in  his  adjoining  lot,  was  sinking  the  foundation  for 
his  building  sixteen  feet  below  the  natural  surface  of  the 
ground,  and  ten  feet  below  the  foundation  of  the  church, 
whereby  the  foundation  of  the  church  was  greatly  endangered; 
and  yet,  an  {injunction  to  restrain  the  excayation,  which  had 
been  granted  by  a  master,  was  dissolyed  by  the  chancellor,  on 
the  ground  ^hat  the  defendant  was  exerdsing  a  lawfcd  right. 
In  Thuf$ton  v.  Saneoekj  12  Mass.  220  [7  Am.  Dec.  67],  the 
plaintiff  had  built  a  valuable  house  on  Beacon  hill,  in  the  city 
of  Boston,  one  side  of  the  house  being  within  two  feet  of  the 
side  of  his  land,  and  had  taken  'the  precaution  to  sink  his 
foundation  fifteen  feet  below  the  ancient  surfeuse  of  the  ground. 
Seven  years  afterwards  the  defendant  commenced  digging  and 
carrying  away  the  earth  from  his  adjoining  land,  and  dug  to 
the  depth  of  from  thirty  to  forty  feet  below  the  natural  surfooe 
of  the  ground;  by  reason  of  which  the  foundation  of  the  plain- 
tiff's house  was  rendered  insecure,  and  he  was  obliged  to  take 
the  house  down.  And  yet,  it  was  held  that  no  action  lay  for 
the  injury  to  the  house.  In  Dodd  v.  Holme^  1  Ad.  &  EL  498, 
the  defendant  was  held  liable  on  the  ground  that  the  injury 
complained  of  was  occasioned  by  his  negligence. 

It  is  proper  here  to  notice  a  distinction  which  is  stated  by 
RoUe  in  his  Abridgment,  at  the  place  already  cited.  He  first 
gives  the  judgment  of  the  court  in  Wilde  v.  Minsteriey^  2  BoUe's 
Abr.  666,  pi.  10,  to  the  effect  that  if  A  erect  a  house  on  the 
confines  of  his  land  next  adjoining  the  land  of  B,  and  B  after- 
wards digs  his  land  so  near  the  foundation  of  A's  house  (but 
on  no  part  of  his  land)  that  thereby  the  foundation,  and  the 
house  itself  fall  into  the  pit,  yet  no  action  lies  by  A  against  B, 
because  it  was  A's  own  fault  that  he  built  his  house  so  near  to 
B's  land;  for  he,  by  his  act,  cannot  hinder  B  from  making  the 
best  use  of  his  own  land  that  he  can.  Bolle  then  adds:  ''But 
it  seems  that  a  man  who  has  land  next  adjoining  my  land 
cannot  dig  his  land  so  near  mine  that  thereby  my  land  shall 
go  into  the  pit;  and,  therefore,  if  an  action  had  been  brought  for 
that  it  would  lie.''  This  distinction  is  noticed  and  approved  in 
ThunUm  v.  Saneoeh,  12  Mass.  220  [7  Am.  Dec.  257];  and  it  was 
also  noticed  by  Lord  Tenterden,  in  Wyatt  v.  Harriaon^  8  Bam. 
A  AdoL  871,  but  without  expressing  any  opinicm  on  the  point 
The  cUctttm  of  Bolle  was  not  mentioned  in  PanUm  v.  JSToHaiMi,  17 
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Johns.  92  [8  Am.  Dec.  869],  altboa^h  his  Abridgment  was 
cited  at  the  page  in  question.  But  in  Lasala  v.  Holbrooke  4 
Paige,  169  [25  Am.  Dec.  524],  the  dictum  was  mentioned  and 
approved  by  the  chancellor.  He  admits  and  decides  that  I  can- 
not, by  erecting  a  building  near  the  extremity  of  my  own  land^ 
deprive  the  adjoining  owner  of  the  right  of  digging  in  his  own 
soil  for  a  legitimate  purpose,  even  though  my  house  be  thereby 
ruined.  But  he  says:  ''I  have  a  natural  right  to  the  use  of 
my  land,  in  the  situation  in  which  it  was  placed  by  nature, 
surrounded  and  protected  by  the  soil  of  the  adjacent  lots;  and 
the  owners  of  those  lots  will  not  be  permitted  to  destroy  my 
land  by  removing  this  natural  support  or  barrier."  Although 
this  was  not  the  point  in  judgment,  the  opinion  of  the  chan- 
cellor is  entitled  to  great  weight;  and  the  reasoning  is  not 
without  some  force,  that  so  long  as  my  land  remains  in  its 
natural  state,  I  ought  not  to  be  deprived  of  the  use  of  it  in  that 
state,  by  any  act  of  my  neighbor,  though  done  in  his  own  soil. 
But  still  I  think  the  reasoning  unsound — especially  in  reference 
to  property  in  cities  and  large  towns.  If  the  doctrine  were 
carried  out  to  its  legitimate  consequences,  it  would  often  deprive 
men  of  the  whole  beneficial  use  of  their  property.  An  un- 
improved lot  of  land  in  the  city  of  Brooklyn  would  be  worth 
little  or  nothing  to  the  owner,  unless  he  were  allowed  to  dig  in 
it  for  the  purpose  of  building;  and  if  he  may  not  dig  because 
it  will  remove  the  natural  supped  of  his  neighbor's  soil,  he  has 
but  a  nominal  right  to  his  property,  which  can  only  be  made 
good  by  negotiation  and  compact  with  his  neighbor.  A  city 
could  never  be  built  under  such  a  doctrine.  I  think  the  law 
has  superseded  the  necessity  for  negotiation,  by  giving  every 
Daan  such  a  title  to  his  own  land  that  he  may  use  it  for  all  the 
purposes  to  which  such  lands  are  usually  applied,  without 
being  answerable  for  consequences;  provided  he  exercise  proper 
care  and  skill  to  prevent  any  unnecessary  iigury  to  the  adjoin- 
ing land-owner.  The  saying  of  RoUe  may  have  been  a  wise 
one  in  his  day,  but  it  is  not  well  adapted  to  our  times. 

The  case  before  us  seems  to  fall  within  the  principle  that  a 
man  may  enjoy  his  land  in  the  way  such  property  is  usually 
enjoyed,  without  being  answerable  for  the  indii^sct  or  con- 
sequential damages  which  may  be  sustained  by  an  adjoining 
land-owner.  But  if  that  be  a  doubtful  position,  there  is  a 
class  of  cases  directly  on  the  point  in  judgment,  which  hold 
that  i)ersons  acting  under  an  authority  conferred  by  the  legis- 
lature to  grade,  level,  and  improve  streets  and  highways,  if 
they  exercise  proper  care  and  skill,  are  not  answerable  for  the 
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consequential  damages  which  may  be  sustained  by  those  who 
own  lands  bounded  by  the  street  or  highway.  And  this  is  so 
whether  the  damage  results  either  from  cutting  down  or  rais- 
ing the  street;  and  although  the  grade  of  the  street  had  been 
before  established,  and  the  adjoining  land-owners  had  erected 
buildings  with  reference  to  such  grade.  As  this  doctrine  has 
often  been  asserted,  and  has  never  been  denied  in  any  well- 
considered  judgment,  I  shall  do  little  more  than  refer  to  some 
of  the  cases  where  it  may  be  found:  Governor  etc.  of  the  Cast 
Plate  Manufacturers  v.  Meredith^  4  T.  R.  794;  BouUon  v.  Crouh 
ther,  2  Bam.  &  Cress.  703;  Graves  v.  Otis,  2  Hill  (N.  Y.),  466; 
Wilson  V.  Mayor  etc,  of  New  York,  1  Denio,  595  [43  Am.  Dec. 
719];  Benedict  v.  Goit^  8  Barb.  459;  Green  v.  Borough  of  Read' 
ing,  9  Watts,  382  [36  Am.  Dec.  127];  Henry  v.  Pittshu/rgh  & 
Allegheny  Bridge  Company^  8  Watts  &  8.  85;  Goszler  v.  Cor^ 
poration  of  Georgetovon^  6  Wheat.  593;  Matter  of  Furman  Street, 
17  Wend.  667.  If  the  case  of  Leader  v.  Mozton,  3  Wils.  461, 
and  S.  C,  2  W.  Black.  924,  must  be  regarded  as  laying  down 
a  different  doctrine,  it  cannot  be  supported.  But  the  decision 
seems  to  have  gone  on  other  grounds,  and  such  as  are  quite 
consistent  with  the  current  of  authority  on  this  subject  Ac- 
cording to  the  report  in  Wilson,  Gould,  J.,  spoke  of  the  paving 
commissioners  as  having  misdemeaned  themselves  in  their 
trust;  and  Blackstone,  J.,  said  they  had  acted  ^'arbitrarily 
and  tyrannically;"  and  according  to  the  report  in  Blackstone, 
the  whole  court  held  '*  that  the  commissioners  had  grossly  ex- 
ceeded their  powers."  They  were  of  course  answerable  to  those 
who  had  been  injured.  In  Goodloe  v.  City  of  Cincinnati,  4 
Ohio,  500  [22  Am.  Dec.  764],  the  declaration,  to  which  there 
was  a  demurrer,  charged  that  the  defendants  *'  maliciously  and 
without  cause  "  dug  up  and  destroyed  the  street,  to  the  plain- 
tiff's  injury;  and  the  principal  question  seems  to  have  been 
whether  the  corporation,  or  those  who  acted  under  its  author- 
ity in  doing  the  work,  should  answer  for  the  wrong.  The  court 
said:  "When  a  corporation  acts  illegally  and  maliciously,  we 
conceive  that  it  ought  to  be  made  directly  responsible."  That 
is  far  enough  from  proving  anything  against  those  who  have 
acted  legally  and  without  malice.  If  the  case  of  McCombs  v. 
Town  Council  of  Akron^  15  Ohio,  474,  to  which  we  are  referred, 
goes  on  the  ground  that  the  corporation,  though  it  had  ample 
authority  to  grade  the  street,  did  it  in  an  illegal  and  improper 
manner,  and  thereby  caused  an  injury  to  the  plaintiff's  prop* 
erty,  the  decision  is  well  enough.    But  if  the  doctrine  of  the 
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case  be,  that  the  corporation  was  answerable  because  it  was  a 
corporation,  and  when  a  natural  person  acting  under  the  like 
authority  would  not  have  been  liable  (see  dissenting  opinion 
of  Birchard,  J.),  the  decision  is  entitled  to  no  respect  what- 
ever. If  the  court  intended  to  hold  that  persons,  whether  arti- 
ficial or  natural,  were  answerable  for  the  damages  which  might 
result  to  an  adjoining  land-owner  from  the  grading  of  a  street, 
though  the  act  was  done  under  ample  authority  and  in  a  proper 
manner,  the  case  is  in  conflict  with  many  decisions,  and  can- 
not be  law  beyond  the  state  of  Ohio.  The  case  of  Rhodes  v. 
City  of  Cleveland^  10  Ohio,  159  [36  Am.  Dec.  82],  calls  for  no 
additional  remark. 

The  case  of  Fletcher  v.  Auburn  and  Syraeuae  R.  iZ.  Co,^  25 
Wend.  462,  stands  on  the  somewhat  questionable  ground,  that 
the  legislature  did  nothing  more  than  to  shield  the  railroad 
company  from  an  indictment  for  the  wrong  which  would  other- 
wise have  been  done  to  the  public  by  occupying  the  highway 
with  their  road,  without  giving  the  company  any  authority 
whatever,  so  far  as  related  to  the  rights  or  property  of  indi- 
viduals. If  the  statute  under  which  the  defendants  acted  is 
constitutional,  it  is  settled  that  they  are  not  answerable  to 
third  persons,  whatever  damage  they  may  have  suffered.  In- 
deed, it  is  absurd  to  say  that  public  officers  may  be  liable  to 
an  action  for  what  they  have  done  under  lawful  authority  and 
in  a  proper  manner.  Private  property  cannot  be  taken  for 
public  use  without  making  just  compensation  to  the  owner; 
and  a  law  which  authorizes  the  taking  without  providing  for 
compensation  must  be  unconstitutional  and  void.  But  laws 
which  authorize  the  opening  and  improving  of  streets  and 
highways,  or  the  construction  of  other  works  of  a  public  na- 
ture, have  never  been  held  void  because  they  omitted  to  pro- 
vide compensation  for  those  who,  though  their  property  was 
not  taken,  suffered  indirect  or  consequential  damages.  The 
loss  which  they  sustain  has  always  been  regarded  as  damnum 
absque  injuria.  The  question  was  considered  in  CaUender  v. 
Marshy  1  Pick.  430,  and  although  that  case  and  the  case  ol 
Thurston  v.  Hancocly  12  Mass.  220  [7  Am.  Dec.  57],  have  to 
some  extent  been  questioned  in  a  dissenting  opinion  of  Mr. 
Justice  Story,  in  the  case  of  Charles  River  Bridge  v.  Warren 
Bridge^  11  Pet.  638,  and  by  Chancellor  Kent,  2  Kent's  Com., 
6th  ed.,  340,  note,  I  think  the  constitution  does  not  apply 
where  the  damages  are  merely  consequential.  Our  general 
highway  laws  have  never  provided  for  the  payment  of  such 
damages;  and  such  also  is,  I  believe,  the  fact  in  all  tlui 
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numerous  caees  where  cities  and  villages  in  this  state  have 
been  authorized  to  open  and  improve  streets  and  highways. 
Such  laws  have  never  been  thought  unconstitutional;  and  no 
one  can  calculate  the  mischiefs  which  would  ensue  should  we 
now  declare  them  void.  There  are  many  other  laws  which 
present  the  same  general  question;  but  it  will  be  enough  to 
refer  to  one  or  two  by  way  of  illustration.  The  Albany  basin 
worked  a  serious  injury  to  the  owners  of  docks  on  the  west  side 
of  the  river,  and  yet,  as  the  damage  was  not  direct,  but  only 
consequential,  the  law  which  authorized  the  erectioi)  of  tlM 
basin  was  held  constitutional,  although  it  did  not  provide  for 
oompensation  to  the  dock-owners:  Lansing  v.  Smithy  8  Cow. 
146.  This  judgment  was  affirmed  by  the  court  of  errors: 
Lcmring  v.  Smiihj  4  Wend.  9  [21  Am.  Dec.  89].  And  a  law 
which  authorizes  a  new  bridge  near  to  and  on  the  same  line 
of  travel  with  an  existing  toll-bridge,  and  which  in  its  conse- 
quences destroys  the  whole  value  of  the  old  franchise,  is  con- 
stitutional, although  it  makes  no  provision  for  jmying  damages 
to  the  owners  of  the  old  bridge:  CfMrles  River  Bridge  v.  TTar- 
ren  Bridge^  11  Pet.  420.  Other  illustrations  might  be  added, 
but  they  cannot  be  necessary. 

If  any  one  wUl  take  the  trouble  to  reflect,  he  will  find  it  a 
very  common  case,  that  the  property  of  individuals  suffers  an 
indirect  injury  from  the  constructing  of  public  works;  and  yet 
I  find  but  a  single  instance  of  providing  for  the  payment  of 
damages  in  such  a  case:  Brown  v.  City  ofLawelij  8  Met  172. 
The  opening  of  a  new  thoroughfare  may  often  result  in  ad- 
vancing the  interest  of  one  man  or  a  class  of  men,  and  even 
one  town,  at  the  expense  of  another.  The  construction  of  the 
Erie  canal  destroyed  the  business  of  hundreds  of  tavern-keepers 
and  oommon  carriers  between  Albany  and  Buflblo,  and  greatly 
depreciated  the  value  of  their  property,  and  yet  they  got  no 
oompensation.  And  new  villages  sprung  up  on  the  line  of  the 
canal,  at  the  expense  of  old  ones  on  the  former  line  of  travel 
and  transportation.  Railroads  destroy  the  business  of  stage 
proprietors,  and  yet  no  one  has  ever  thought  a  railroad  charter 
unconstitutional  because  it  gave  no  damages  to  stage-owners. 
The  Hudson  river  railroad  will  soon  drive  many  fine  steam- 
boats from  the  river;  but  no  one  will  think  the  charter  void 
because  it  does  not  provide  for  the  payment  of  damages  to  the 
boat-owners.  A  fort,  jail,  workshop,  fever  hospital,  or  lunatic 
asylum,  erected  by  the  government,  may  have  the  effect  of  re- 
ducing the  value  of  a  dwelling-house  in  the  immediate  neigh- 
borhood; and  yet  no  provision  for  compensating  the  owner  of 
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the  house  has  ever  been  made  in  such  a  case.  Many  other 
illastrations  might  be  mentioned,  but  it  eannot  be  neceesaiy 
to  enlarge. 

The  opening  of  a  street  in  a  city  is  not  necessarily  an  injury 
to  the  adjoining  land-owners.  On  the  contrary  it  is  in  almos) 
every  instance  a  benefit  to  them.  The  damage  which  they 
sometimes  sustain,  because  the  level  of  the  street  does  not  cor- 
respond with  the  level  of  their  land,  is  usually  more  than  com- 
pensated by  the  increased  value  which  the  property  acquires 
from  having  a  new  front  on  a  street.  In  some  instances,  the 
land-owner  will  suffer  a  heavy  loss;  and  this  case  may  per- 
haps be  one  of  the  number;  but  it  is  damwwm  absque  injuria, 
and  the  owner  must  bear  it.  He  often  gets  the  benefit  for 
nothing,  when  the  value  of  his  land  is  increased  by  opening  or 
improving  a  street  or  highway;  and  he  must  bear  the  burden 
in  the  less  common  case  of  a  depreciation  in  value  in  conse- 
quence of  the  work.  It  may  be  added  that  when  men  buy  and 
build  in  cities  and  villages,  they  usually  take  into  considera- 
tion all  those  things  which  are  likely  to  afiect  the  value  of 
their  property,  and  particularly  what  will  probably  be  done  by 
way  of  opening  and  grading  streets  and  avenues. 

Whether  in  cases  of  this  kind  the  legislature  ought,  as  a 
matter  of  equity,  to  provide  for  the  payment  of  such  damages 
as  are  merely  consequential,  we  are  not  called  upon  to  decide. 
It  is  enough  for  us  to  say  that  a  law  which  makes  no  such 
provision  is  not,  for  that  reason,  unconstitutional  and  void. 

I  am  of  opinion  that  the  judgment  of  the  supreme  court  is 
right  and  should  be  affirmed. 

Judgment  affirmed. 

OON8IQ0XNTIAL  Injxtbibs  thboctoh  Wobk  Avtbokomd  bt  Law.— An  ad- 
jacent owner  whose  lands  are  not  actoaUy  taken  cannot  in  the  absence  of  a 
provision  in  the  charter  or  statnte,  recover  for  consequential  injuries  sus- 
tained by  the  prosecution  of  authorized  improvements  by  municipal  corpora- 
tions, or  other  corporations  or  individuals  acting  under  legislative  authority, 
when  reasonable  care  and  skill  in  carrying  on  such  work  is  used;  nor  can 
such  work  be  restrained:  See  Keagff  v.  CUy  qf  LcmisviUe,  29  Am.  Dec  395; 
HoUuier  v.  Uwm  Company,  25  Id.  36;  Hkkox  v.  OUy  qfOleoeiand,  32  Id.  730; 
Humet  V.  Mayor  qfKncoanlk,  34  Id.  657;  Orten  v.  Borough  qf  Beading^  36  IcL 
127;  Mtnfor  qf  Philadelphia  v.  Randolph,  39  Id.  102;  WHmm  v.  Mayor  etc  q^ 
New  York,  43  Id.  719;  Commiuioners  qf  Kentington  v.  Wood,  49  Id.  582; 
Meaires  v.  0ommiuioner9  qf  WUndngUm,  Id.  412,  and  the  notes  thereto;  but 
see  BhodeB  v.  CUy  of  Omdnnaii,  36  Id.  82;  Town  Council  qf  Akron  v.  Mc- 
Comb,  51  Id.  453,  and  notes  thereto.  The  principal  case  has  been  much  cited 
as  substantiating  the  foregoing  rule:  Selden  v.  Delaioare  it  If,  Canal  Co,,  29 
N.  Y.  642;  Coater  v.  Mayor  etc,  of  Albany,  43  Id.  415;  Brooklyn  Park  Com^ 
mistionera  v.  Armstrong,  45  M  *J4j;  PeopU  v.  Berbmrieh,  20  Barb.  231;  S.  C, 
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11  How.  Fjr.  850;  2  Park.  Cr.  371;  Wynehamer  v.  People,  13  K.  T.  401; 
H,  0.,  12  How.  Pr.  259;  2  Park.  Cr.  464;  Ely  t.  Rochuter,  26  Barb.  137; 
8weU  ▼.  Troy,  12  Abb.  Pr.,  N.  S.,  103;.  S.  C,  62  Barb.  632;  Burnet  ▼.  Bagg, 
e?  Id.  158,  note;  Ileiner  v.  Mayor  etc  qf  New  York,  29  Hun,  449;  Peopie  ▼• 
<?r0M,  3  Id.  759;  S.  C,  6Thomp.  &  C.  132;  Peop/e  v.  Board  qf  Aaaessors,  58 
How.  Pr.  528;  People  v.  Mayor  etc  qf  Albany,  6  Lam.  530;  Smith  ▼.  CHty  Ooun- 
dl,  83  Oratt.  212;  Shawv,  Oroelxr,  42 OaL  438;  Oreanor  r,  NeUon,  23  Id.  467) 
Poniiae  ▼.  Carfer,  32  Mich.  166;  Harrison  ▼.  Board  qf  Supervisora,  51  WU. 
663;  Buiz  v.  iS^^  Aotnt,  7  Fed.  Rep.  439.  The  role  finds  its  most  frequent  and 
important  application  in  changing  grades,  and  otherwise  improving  streets. 
It  has  been  extended  and  is  of  ^'^n  applied  in  the  oonstruction  of  railroads  by 
aathority,  particularly  in  streets:  See  LeaAngUm  <6  Ohio  R,  B,  ▼.  Applegate, 
33  Am.  Deo.  497,  and  note  thereto;  and  the  following  caoes,  in  all  of  which 
the  principal  case  is  cited:  Cfutpman  ▼.  Albany  <6  S,  B.  B.,  10  Barb.  366,  368; 

WWianu  V.  New  York  Cent.  B.  /?.,  18  Id.  247;  Gould  v.  Hudaon  Biver  B.  B., 

12  Id.  631;  6N.  V  12;  Corfyv.  Bi^falo  etc.  B.  B.,  23  Barb.  489;  Matter  qf 
Uticfl  n.  B..  56  10.  460;  Matter  qf  P.  aspect  Park  etc.  B.  B.,  13  Hun,  347; 
Matter  qf  New  TorkCenLete,  B.  /?.,  15  Id.  66;  MaUerqfNew  Torkete.B'y,  29 
Id.  648;  Story  v.  New  York  Elevated  B.  B.,  3  Abb.  K.  0.  505;  Sixth  Ave. 
B.  B.  w.  OUfmrt  Elcnted  B'y,  Id.  399;  S.  C,  11  Jones  &  S.  318;  Davie  v. 
Mayor  etc  of  New  YoHt^  14  A,  Y.  622;  lUlhrnjer  ▼.  New  York  CenU  B.  B., 
23  l.L  48;  Carmm  ▼.  Central  B.  B.,  35  GaL  333;  BeynokU  v.  Mayor  etc,  qf 
Shreveport,  13  La. /Ann.  427.  And  the  ooostitational  right  to  compensa- 
tion for  private  property  taken  for  public  use  does  not  extend  to  instances 
where  lan<l  is  not  actually  taken,  but  only  indirectly  or  consequentially  in- 
jured; and  an  act  authorizing  the  construction  of  a  railroad  or  other  work  of 
a  public  nature  is  not  unconstitutional  'beoanse  it  does  not  provide  for  com- 
pensation for  such  injuries:  Case  of  Philadelp/ma  S  Trenton  B.  B,,d6  Am. 
Doc  202,  and  note;  Hollieter  r,  Utuon  Company,  25  Id.  36;  and  see  Hooker 
▼.  New  Hatrem  etc.  Co.,  fW  Id,  477,  sad  note.  The  principal  case  is  an  author- 
ity on  this  proposition  iu  Bamee  ▼.  South  Side  B.  B.,  2  Abb.  Pr.,  N.  8.,  418; 
People  V.  Kerr,  37  Barb.  414,  418;  Arnold  ▼.  Hudson  Biver  B.  B.,  49  Id.  121; 
Story  V.  New  York  Elevated  B.  B.,  90  N.  Y.  186,  per  Earl,  J.,  diBsenting. 

But  if  the  acts  are  done  in  a  nej^igent  and  careless  manner,  or  are  malicious 
or  illegal,  and  injury  resulcd,  damages  may  be  reoorered:  Chodhe  r.  City  q/ 
CincLtnaii,  22  Am.  Dea  7&I;  Bailey  v.  Mayor  etc  qf  New  York,  38  Id.  669; 
Boss  V.  City  qf  Madison,  48  Id.  361;  Meares  ▼.  Commissioners  qf  Wilmington, 
49  Id.  412;  Commissioners  qf  Kermington  v.  Wood,  Id.  582,  and  notes  thereto; 
Cotes  V.  City  qf  Davenport,  9  Iowa,  236,  237,  dting  the  principal  case;  thus 
where  the  defenJiints,  in  constructing  a  sewer  which  intersected  a  natural 
stream  running  throrgh  plaintiff's  land,  neglected  to  provide  egress  for  the 
stream,  by  reason  of  which  the  water  was  dammed  back,  causing  injury  to 
the  plaintiff's  premises,  the  defendants  were  liable:  Donohoe  v.  Mayor  qfNeto 
York,  8  Daly,  67,  69,  distinguishing  the  principal  case,  in  that  in  the  latter 
the  work  was  properly  done,  and  without  negHgenoe,  and  the  injuries  were 
incidental;  and  see  further,  on  the  liability  of  municipal  corporations  for  in- 
Jories  from  the  improper,  negligent,  or  wrongful  exercise  of  its  legitimate 
powers,  Laeour  r.  Mayor  etc  of  New  York,  3  Ldor,  414,  citing  the  principal 
case.  It  was  said  in  Clemenee  v.  Auburn,  66  N.  Y.  839,  citing  the  principal 
case,  that  the  eases  holding  that  indiyidnals  are  not  entitied  to  compensation 
for  incidental  and  consequential  damages  to  property  resulting  from  publio 
works  constructed  under  authority  of  law  were  not  necessarily  deciBive  of 
Um  question  whether  the  absolute  doty  hemg  inq^osed  by  law  upon  a  city 
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io  oomtraetaiid  keep  in  repair  aidewiUEB,  the  cHj  woald  no*  be  liable  to  any 
one  travelling  thereon  for  in jnriee  reenltmg  irom  an  improper  oonetmotion  el 
the  walka. 

The  payment  of  damagea  for  oofnaeqnential  injnxiea  may  be  impoeed  by 
oharter  or  statnte:  See  MMomgakOa  NamgeUkm  Oa.  ▼.  Coon,  47  Am.  Dea 
474;  Parber  ▼.  Botkm  elc  JL  Jt.,  BO  Id.  709,  andnotea  thereto^  (Hher  dam- 
agea than  the  taking  of  property  may  be  given  nnder  an  aot  providing  for 
eertain  improrementa,  the  legialatore  evidently  ao  intending  by  the  naing  *d 
the  worda  "any  damage  "and  ''anyolaim:"  Ooiferv.  Maifor  €te,  <^  AOnmif, 
62  Barb.  281,  diftingniahing  the  principal  oaee»  in  that  in  the  latter  the  law 
made  no  proviaioa  for  the  payment  of  oonBeqnential  damagea. 

llf  too^  the  injnriea  be  aomething  more  than  oooaeqiiential,  damagea  may  be 
xeoovered;  thna  in  8l  Pder  v.  Dmimmp  58  N.  Y.  423^  where  the  defendant, 
a  oontnotor,  in  eiflarging  and  improving  a  oanal,  aet  off  a  blaat^  from  whidi 
eanae  atonea  and  earth  fell  npon  the  plaintiff^  who  waa  working  npon  adjoin- 
ing premiae%  it  waa  held  that  the  defendant  waa  liaUe  for  invading  the  pram- 
iaea,  whether  or  not  he  made  hia  invaaion  without  n^ligenoe,  diatingniahing 
the  prindpal  oaae^  in  that  in  the  latter  the  effeota  oomplained  of  were  not  the 
immediate  and  direet  raaolta  of  the  acta  oomplained  of;  and  aee  J7<qf  v.  Ookom 
Oomytm^p  61  Am.  Deo.  270;  Trtmain  v.  GdAom  Oompanif,  Id.  284;  and  2£c^ 
{k^ert^  ▼.  iSJp^yCM  />ifyaa  efe.  Jt.  i?.,  61  K.  Y.  200,  per  Dwight^  0.,  diaMnt- 
inft  where  Waating  waa  done;  and  Bjfme§  v.  €hkoe$f  6  Hun,  604;  Dainohoe  v. 
Jfoyor  qf  Nw  T^  8  Daly,  67, 69;  Btwm  v.  Ca^wga  A  8.  R,  R,,  12  N.  Y. 
48fi»  oaaea  of  injnnea  oanaed  by  overflowings  all  citing  the  principal  oaae;  and 
aee  alao  7efi  JIV<^  V.  2>f{ai0flr0  etc.  Cofia/ Ok,  87  Am.  Deo.  233. 

IvjUBxn  TO  Ahoikeb's  PAonEBTT  THBOVQH  Uo  ov  Om's  Owv.— 1.  Tk^ 
Right  qf  LtOtral  Buppori.^-ll  one  dig  npon  hia  own  land,  and  thereby  injure 
the  bnUdinga  of  hia  neighboanpon  adjoining  premiaea,  he  la  not  liable,  in  the 
abaenoe  of  reaaonable  care  and  akill:  Tkmnkm  v.  Hamood:,  7  Am.  Dec  67^  and 
note;  PaiUotk  v.  EoOamd,  8  Id.  869;  LamOat  v.  HaOnok,  25  Id.  524;  Shriem 
V.  iSStolst,  48  Id.  401.  The  principal  caee  waa  cited  in  ITiOiamav.  Kam^,  14 
Barb.  631,  aa  renewing  and  reaffirming  the  whole  doctrine  aa  to  the  extent  to 
which  one  may  nae  hii  own  property  without  being  liable  for  damagea,  in 
holding  that  where  the  defendant  owned  the  aoil  of  a  highway,  and  aold  a 
bank  of  aand  in  the  aame,  in  front  of  plaintiff 'a  premiaea^  to  a  third  penon, 
who  in  taking  away  the  aand,  dng  down  aeveral  feet  below  the  anrfaoe,  and 
the  earth  partially  caved  in  to  within  a  few  feet  of  the  plaintiff 'a  fence^  bot 
none  of  plaintiff 'a  earth,  or  fences  or  improvementa  had  been  the  least  dia* 
tnrbed,  no  action  will  lie  for  damages.  Bat  a  mania  liable  for  want  of  ordinary 
care  and  akill:  Peqpfe  v.  Canal  Board,  2  Thomp.  ft  OL  279.  And  an  ezeava- 
tion  cannot  be  oondnoted  ao  heedleaaly  by  one  aa  to  nnneoeaaarily  injnrecne'e 
neighbor:  ITotor  v.  Poii,  4  Abb.  Pr.  392;  a  C,  6  Dner,  874;  nor  can  one,  in 
digging  on  hia  own  aoil,  aotoally  and  violently  blaat  oat  the  roeka  in  hia 
ceighbor'a  adjoLning  lot:  Chutrdier  v.  CormotA,  2  E.  D.  Smith,  202;  all  dting 
the  principal  caae.  In  regard  to  the  qneation,  however,  whether  in  ao  exca- 
vating on  hia  own  lot  a  man  can  injore  the  aoil  of  an  adjoining  proprietor  in 
ita  natural  state,  there  haa  been  aome  difference  of  judicial  <q^inion.  Tbm 
doctrine  aa  laid  down  in  Laaala  v.  H<Ubrook,  25  Am.  Dec  524,  that  the  owner 
of  land  haa  a  natural  right  to  the  nae  of  it  in  the  situation  in  whidi  it  waa 
placed  by  nature,  aurroanded  and  protected  by  the  aoil  of  the  adjacent  loti, 
waa  not  approved  in  the  principal  caae;  and  in  Ntwm  v.  Peorto,  41  HL  500; 
It  waa  said,  citing  the  principal  caae^  among  others,  that  whether  a  man 
haa  a  right  to  excavate  in  snoh  manner  aa  to  cause  the  ao&l  itaeU  to  faU  from 
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mj  lot  into  hi%  wm  a  queitioii  upon  whioh  the  aatiiorities  were  not  agreed. 
The  dkimn  of  JBronson,  C.  J.,  in  the  principal  oaee,  against  the  right  to  hare 
the  toil  in  its  natural  rtate  enpported  by  sniroanding  soil,  it  must  be  con- 
oeded  has  not  met  with  nniTersal  faror;  thus  it  was  died  in  QuJuey  ▼.  Jomett 
76  BL  289,  as  being  the  extreme  view;  and  in  Farremd  t.  Marshall,  19  Barb. 
883^  884^  it  was  said  thit  the  principal  case  did  not  reqnire  any  judgment 
upon  the  questian  how  fsr  the  owner  of  gnmnd  adjacent  to  land  owned  by 
another  may  remove  the  earth,  and  thus  withdraw  the  natoral  snpport  of  his 
neighbor's  soil,  without  being  liable  for  the  injmy;  great  stress,  however,  wa^ 
pat  npon  the  word  "usually, "  as  nsed  in  the  principal  case;  thus  "a  man 
may  injnre  Ids  property  in  tJie  way  each  property  is  usually  enjoyed;  **  and 
that  therefore  where  an  exoavation  was  made  to  the  depth  of  fifty  feet,  and 
the  earth  removed  for  the  pnipose  of  making  brick,  therein  endangering  the 
plaintiff's  soil  and  fenoes  on  an  adjoining  lot,  snoh  land  was  not  nsed  for  the 
pupoee  to  whidi  snoh  land  is  "nsoally  i^^pUed;"  the  defendant  was  ccnse- 
qnently  restrained  from  removing  any  soil  whioh  shoold  cause  the  plaintiff's 
land  to  fall  away  or  snbside;  and  see  &  C,  21  Id.  414,  416.  Again,  in  Rpdb- 
memr.  OiOSi^Sl  N.  Y.  77,  it  was  siad,  per  Johnson,  0.,  dissenting,  that  the 
mle  where  the  lands  of  two  owners  adjoin  upon  the  soxlaoe^  each  owner  has 
a  right  that  his  land  shaH  not  be  deprived  of  the  snpport  of  the  adjoining  land 
in  its  natoral  oondition,  has  become  firmly  settled,  and  seems  not  to  have 
been  denied  bj  any  reported  judgment^  notwithstanding  apparently  qnee- 
tioned  in  the  prino^al  oase^  where  the  point  was  not  in  issae;  andsse  BelUm§ 
V.  SadBtU,  16  Barb.  101;  Folt^  t.  fTyeO,  2  Allen,  188>  both  dting  the  prin- 
cipal case. 

2.  ifitoffawipMi  Cheea— The  prinoipel  case  baa  been  cited  in  the  following 
misoellaneoBS  instanoee  in  regard  to  the  nse  of  one's  property:  An  onder- 
gronnd  sooroe  of  a  springs  supplying  a  small  stream  flowing  throii|^  adjoin* 
i«g  land,  may  be  intercepted  by  the  owner  of  a  farm  by  digging  a  ditbh  to 
drain  his  land,  or  by  opening  and  working  a  quany  thereon,  without  beiQg 
snbjeoted  to  damages:  Slli$  v.  Jhrncan,  11  How.  P^.  617;  8.  0.,  21  Barb. 
285;  but  not  if  the  act  cutting  off  the  supply  of  the  spring  or  well  ia 
wanton  or  malioions,  without  any  purpoeeof  usefulness:  Truaiem  t.  TomnuuiBp 
60  Barb.  820.  If  an  embankment  is  erected  with  dne  care  on  a  stream  to 
prevent  the  water  when  raised  by  defendant's  dam  from  overflowing  the  lands 
of  adjacent  ownera,  the  injury  caused  to  the  latter  by  percolation,  in  conse- 
^uenoe  thereof^  is  damnmn  absque  i^juha:  Pkdeif  ▼.  Clark,  32  Id.  274.  But 
this  was  reversed  in  PioDley  ▼.  Clark,  36  K.  Y.  622,  the  court  saying  that  the 
principal  case  "and  every  illustration  in  it  may  be  assented  to  without  im- 
pairing the  ri^t  to  maintain  this  action. "  Where^  in  taking  down  a  house^ 
the  plaintiff's  adjoining  house  fell,  a  holding  that  plaintiff  was  bound  to  sup- 
port bis  own  bouse^  it  not  being  shown  that  he  was  entitled  to  have  it  sup- 
ported by  defendants,  is  analogous  to  the  doctrine  that  a  man  may  in  general 
do  what  he  will  on  hie  own  land,  so  that  be  do  not  affect  the  adjoining 
premises  in  their  natural  state:  Partridge  v.  OUbert,  15  N.  Y.  612;  and  see 
Do/y  T.  OrMfly,  49  How.  Pr.  521;  Richard  ▼.  ScoU,  32  Am.  Dec  779,  in  re- 
gard to  the  use  of  a  party  waU.  If  a  man  do  an  act  lawful  in  itself,  in  so 
negligent  and  unskillful  a  manner  as  to  cause  injury  to  another,  he  must  an* 
swer  for  the  consequences;  as  where  the  defendant  erected  a  stack  of  ovena 
upon  hii  own  premises  in  such  a  careless,  negligent,  and  insecure  manner 
that  the  structure  feU  upon  the  house  of  the  adjoining  owner:  Seabrook  v. 
Becker,  4  Bobt  346;  2  Id.  306,  307.  In  Carhari  v.  Avbmm  Oaa  lAghl  Co., 
22  Barb.  308^  310— «n  action  for  polluting  a  stream— the  mle  of  the  principal 
Ail  Die.  Vol.  Lm— M 
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oaae  in  refpeot  to  the  nm  of  property  wm  approved;  bat  when  property  la 
«aed  so  M  to  create  a  nnitanee.  the  mle  terminatea,  and  the  principle  of  the 
mazini,  iSie  itfens  <iio^  etc,  appliee:  and  eee  alio  the  holding  of  the  learned  chief 
JQStioe  who  delivered  the  opinidn  in  the  principal  eaee»  at  to  the  canying  on 
of  a  lawful  trade  or  hoainees  in  anch  a  manner  aa  to  prove  a  nniaance^  in  Fuk 
T.  I>odge^  47  Am.  Deo.  254.  If  one  acta  fixe  to  hia  flulow,  wood,  and  timber* 
for  the  pnrpoae  of  bringing  hia  land  nnder  coltirationt  and  the  wind  riaea 
and  oaoaea  the  flamea  to  apread,  and  commnnioate  to  hia  nei^bor'a  land,  no 
action  will  lie  withoot  proof  of  negjUgence  or  miaoondnoi:  Stmari  r,  Hawiqfp 
S2  Barb.  022.  Bat  a  ateamboat  company  propelling  bcata  en  a  xiTor  moat 
provide  all  reaaooable  meana,  and  properly  oae  the  aame,  to  protect  othera* 
property,  and  oareleaeiifiaa  in  either  partioolar,  injoxing  another — ^for  example^ 
aetting  fire  to  hia  grain  on  the  banka  from  chimneya— will  make  tiie  oonq^any 
liable:  Oert$r.  Caiirartda  Steam  ^ae.  Cb.,  0  OaL  266;  and  aee,  on  the  liabil* 
ity  of  railroad  oompaniea  for  firea,  Bmrroughe  ▼.  Ho¥mttmie  J2.  J2.,  88  Abl 
Dec.  64;  ffari  t.  Wtitem  B.  i7.,  46  Id.  719,  and  the  notea  thereto.  Simply 
taming  one'a  own  aheep  having  an  infeotioaa  diaeaae  into  one'a  own  lot|  ad- 
joining another'a  lot  occapied  by  aheep,  ia  not  onlawfdl,  nor  each  an  act  of 
wrong  or  negligenoe  aa  will  giye  the  owner  of  the  adjoining  lot  a  lagal  cauae 
of  action  for  damage  aoatained  in  oonaeqaenoe  of  the  diMaae  being  oommuni- 
eatad:  Fisher  r.  Clarke  41  Barb.  330.  And  aa  to  injoiiea  caoaed  by  the  ex- 
ploaion  of  a  ateam  boiler  need  on  adjoining  premiaaa,  aae  Xoaae  ▼.  Bud^ammt 
61  Id.  106^  111;  61  K.  T.  476.  The  maxim,  So  nae  your  own  aa  not  to  in* 
jora  another'a  property,  extenda  only  to  legal  injariea,  and  doea  not  condemn 
the  darkening  of  another'a  windowa,  or  depriving  him  of  a  proapect»  by  baild- 
Ing  on  one'a  own  land,  where  no  right  to  light  haa  been  aoqnired  by  grant  or 
preacription:  /Hdhirtf  v.  ObUfau^  23  Barb.  468;  and  aee  farther,  on  the  obatnie- 
ticnof  andent  lighta,  /Verre  v. /Vmoli,  46  Am.  Deo.  878^  and  note* 
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[4  Naw  Toaa  (4  COKavocx),  M9.] 
SiDVLaTiov  or  Comteaot  ov  Salb  ov  Land  to  Retat  PUBOHAn-iiairsr 
at  a  apedfled  time,  if  the  vendee  deairea  it,  ia  not  void  for  want  of  con- 
aidaration,  for  the  parohaae  and  payment  of  the  price  famiah  a  aofficient 


8doh  Stxtulatiov  d  hot  Void  iob  Wakt  or  MtnrvAiiTT,  even  thcof^  it 
doea  in  terma  reqnire  that  the  vendee,  on  demanding  repayment  of  the 
pricey  will  retam  the  property;  a  oonditian  to  that  eflbct  will  be  implied; 
or  a  retam  may  be  enforced  in  equity. 

AciKur  TO  BaoovxB  Moxet  alleged  to  be  dne  by  contract  may  be  aoatained 
nnder  the  New  York  code  of  prooednre,  notwithatanding  the  contract  ia 
Tcid,  if  the  facta  alleged  and  proved  ahow  an  implied  oUigaticn  reatiqg 
on  the  defendant  to  pay  the  eam  demanded  aa  money  received  to  plain* 
tiff 'a 


Afpbal  fifom  a  jadgment  for  plaintiff  in  an  action  on  aoon- 
tract  for  the  payment  of  money.  The  contract  was  between 
defendant  Woodworth  and  one  Bonesteel,  and  was  in  writing, 
tigned  by  both  parties.    It  embodied  a  sale  of  lands  in  Wis- 
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eoiudn  by  Woodworth  to  Bonesteel,  and  contained  the  follow- 
ing  clause,  on  which  its  action  was  founded:  "At  the  expiration 
of  one  year  from  the  date,  if  the  said  Bonesteel  desires  it,  on 
giving  to  said  Woodworth  thirty  days'  notice,  the  said  Wood* 
worth  agrees  to  pay  back  to  said  Bonesteel  the  said  suxxl  of 
three  thousand  five  hundred  dollars,  and  all  advances  which 
the  said  Bonesteel  in  the  mean  time  may  have  made  on  Mdd 
purchase,  together  with  the  interest  thereon  from  the  time  of 
each  payment."  Whatever  rights  this  engagement  conferred 
on  Bonesteel  became  afterwards  vested  in  Eno,  the  plaintiff, 
as  general  assignee  of  Bonesteel  for  benefit  of  creditors.  He 
gave  notice  to  defendant  to  repay  the  purchase-money,  and  on 
failure  of  defendant  to  do  so,  brought  this  action.  Other  facts 
are  stated  in  the  opinion.  On  the  trial,  the  jury  found  a  special 
verdict,  on  which  the  judge  directed  judgment  to  be  entered 
tor  plaintiff,  which  judgment  the  general  term  affirmed. 

E,  A.  Eldredge^  for  the  appellant. 
WtUiam  Enoj  in  propria  persona. 

By  Court,  Bbonson,  C.  J.  The  defendant  agreed  to  sell,  and 
at  a  future  period  to  convey,  certain  lands  to  Bonesteel,  the 
plaintiff's  assignor,  for  the  consideration  of  three  thousand  five 
hundred  dollars,  which  Bonesteel  paid  at  the  time,  fifteen  hun- 
dred dollars  in  money,  and  the  residue  by  his  promissory  note; 
and  the  defendant  further  agreed,  that  at  the  expiration  of  one 
year,  if  Bonesteel  should  so  desire,  and  give  thirty  days'  notice, 
he  would  pay  back  to  Bonesteel  the  three  thousand  five  hun- 
dred dollars  with  the  interest  thereon.  The  defendant  did  not 
convey  in  pursuance  of  the  contract;  and  the  proper  notice  was 
given  to  have  the  money  refunded  which  Bonesteel  had  paid. 
The  defendant  did  not  repay,  and  the  plaintiff  thereupon 
brought  this  action,  claiming  to  recover  the  fifteen  hundred 
dollars  with  interest  As  Bonesteel  had  not  paid  the  note,  the 
plaintiff's  claim  was  limited  to  the  smn  which  has  been  men- 
tioned. That  sum  he  has  recovered,  and  the  recovery  seems 
to  be  a  very  proper  one. 

But  it  is  said  that  the  contract  was  void  for  the  want  of 
mutuality,  and  a  sufficient  consideration.  The  agreement  was 
signed  by  both  parties,  and  was  equally  obligatory  upon  both. 
It  is  true  that  Bonesteel  did  not,  in  terms,  engage  to  do  any- 
thing on  his  part;  but  that  was  because  he  performed  his  part 
of  the  contract  at  the  time  it  was  made,  by  paying  the  stipu- 
lated price  of  the  land,  which  was  all  he  had  to  do.    And  al« 
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tlumgh  no  consideration  for  the  defendant's  promise  was 
expressly  mentioned  in  the  writing,  it  is  easy  to  see  that  there 
was  a  consideration;  to  wit,  the  purchase  of  the  land,  and  the 
payment  of  the  stipnlated  price.  And  this  was  a  good  consid- 
eration, although  Bonesteel  had  the  right  to  rescind  the  pur- 
chase, and  have  his  money  back  again,  with  interest,  at  the 
end  of  a  year.  In  effect,  this  was  an  alternative  agreement, 
either  to  sell  and  purchase  land,  or  to  borrow  and  lend  money, 
according  as  Bonesteel  should  decide  at  the  end  of  the  year. 
If  he  gave  no  notice,  it  was  a  sale  and  purchase  of  land;  and 
as  the  price  was  already  paid,  there  could  be  no  question  about 
a  sufficient  consideration  for  the  defendant's  promise.  If 
Bonesteel  gave  notice,  it  was  then,  in  effect,  a  borrowing  and 
lending  of  the  three  thousand  five  hundred  dollars;  and 
clearly,  the  lending  of  the  money  was  a  sufficient  consideration 
for  an  agreement  to  repay  it  at  the  end  of  a  year  with  interest. 

It  is  said  that  the  promise  to  refund  the  money  was  void, 
because  the  defendant  was  to  convey  the  land  in  less  than  a 
year,  and  there  was  no  stipulation  on  the  part  of  Bonesteel  to 
leconvey  in  case  he  should  subsequently  elect  to  have  his 
money  back  again.  It  is  true  that  there  is  no  stipulation,  in 
terms,  to  reoonvey  in  that  case,  but  such  an  obligation  may,  I 
think,  be  fsdrly  implied  from  the  nature  of  the  transaction. 
If  Bonesteel  should  give  notice  at  the  end  of  the  year,  it  would 
be  equivalent  to  saying  that  he  intended  to  rescind  the  sale; 
and  he  would  not  be  allowed  to  recover  back  the  money,  with- 
out reconveying  the  land.  If  he  could  recover  in  a  court  of 
law,  it  is  clear  that  equify  would  compel  him  to  reconvey. 
But  I  think  he  would  be  obliged  to  do  it,  before  he  could 
recover  at  law. 

In  this  view  of  the  case,  there  is  no  reason  why  the  plaintiff 
should  not  recover  in  an  action  on  the  contract,  for  not  paying 
back  the  money  in  pursuance  of  the  agreement. 

But  let  it  be  granted  that  the  contract  was  void,  not  because 
it  was  illegal,  but  for  want  of  mutuality.  Then  the  defendant 
has  got  the  money  of  Bonesteel  without  giving  anything  in  re- 
turn. He  is  bound  in  equity  and  good  conscience  to  repay  it; 
and  I  see  no  reason  why  it  may  not  be  recovered  in  an  action 
for  money  had  and  received  to  the  use  of  Bonesteel.  To  this 
the  defendant  answers,  that  this  is  not  an  action  for  money 
had  and  received  to  the  use  of  Bonesteel;  but  an  action  upon 
the  written  agreement,  and  must  stand  or  fall  with  it.  It  is 
true  that  the  pleader  has  stated  the  written  agreement,  and  all 
the  facts  necessary  to  show  a  right  to  recover  upon  it,  if  it  is 
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valid.  Bat  it  is  also  true  that  the  same  facts  establish  a  right 
to  recover  back  the  money,  if  the  agreement  is  void.  This  is 
an  action  under  the  code,  and  the  whole  case  is  set  forth  in 
the  complaint.  Upon  the  case  as  it  is  stated  in  the  complaint, 
and  has  been  found  by  the  jury,  the  plaintiff  is  entitled  to  re- 
cover, whether  the  written  contract  is  good  or  bad;  and  the 
defendant  cannot  defeat  the  action  by  giving  it  a  namf«,  or 
because  the  pleadings  do  not  conform  to  the  old  precedents. 
It  is  questionable  whether  it  would  be  good  pleading  under  the 
code  to  follow  the  old  form,  and  say  that  the  defendant  was 
indebted  to  the  plaintiff  in  a  certain  sum,  for  so  much  money 
had  and  received  by  the  defendant  to  the  plaintiff's  use.  The 
more  proper  course  would  seem  to  be  that  which  the  plaintiff 
has  adopted,  of  stating  the  facts  which  show  that  the  defendant 
has  received  money  which  belongs  to  the  plaintiff. 

The  last  objection  made  to  the  recovery  is,  that  by  failing  to 
pay  the  two-thousand-doUar  note,  Bonesteel  forfeited  all  right 
under  the  contract;  and  that  the  defendant  was  neither  bound 
to  convey  nor  to  refund  the  money  he  had  received.  It  is  a 
sufficient  answer  to  this  objection  that  it  nowhere  appears 
when  the  note  was  payable.  It  may  bo  that  the  note  was  not 
due  until  after  Bonesteel  had  given  notice  for  the  purpose  of 
rescinding  the  purchase;  and  it  could  not  be  necessary  for 
Bonesteel  to  pay  money  which  he  had  a  right  to  recall  the 
next  moment. 

I  see  no  error  in  the  judgment,  and  am  of  opinion  that  it 
should  be  affirmed. 

Judgment  affirmed. 

MuTUAUTT  ov  CoHTRAcn. — An  agreenMnt  optunud  m  io  ona  party  ■nd 
obligatory  m  to  the  other  ia  deemed  a  smtiial  oontraoty  and  may  be  enf oroed 
by  the  former:  Cherry  ▼.  Smiih^  39  Am.  Dec.  150^  and  note.  Where^  on  a 
oonveyanoe  of  land  by  defendant  to  plaintifi^  the  former  executed  nmnltane- 
duly  therewith  an  agreement  that,  at  the  expiration  of  a  certain  time,  the 
land  would  be  worth  a  certain  price  per  acre,  and  that  he  would  then  pnr^ 
chase  it  back  if  the  plaintiff  deaired  to  sell,  held,  the  contract  waa  Talid  and 
binding  on  defendant,  and  an  action  lay  to  recover  the  amount  sti^alated  aa 
pnrchaae-money;  want  of  mutoality  ia  no  obstacle  in  the  way,  where  the  con- 
sideration is  snfficient:  Burreil  v.  Bool,  40  N.  Y.  499;  but  where  an  option  is 
given  to  one  party,  by  the  terms  of  a  contract,  to  retom  certain  bonds  par- 
chased,  and  receive  the  purchase-money  with  interest,  the  other  party  has  no 
right  of  action  to  compel  a  return  of  the  bonds  on  payment  of  the  purchase- 
money:  LUe/{fiM  V.  Irvm,  61  Id.  68.  There  is  no  want  of  mutuality,  how- 
ef«r»  in  the  obligations  of  parties  to  a  contract  for  apprenticing  an  infant, 
where  they  bound  themselves,  so  far  as  it  was  in  their  power,  to  see  the  con* 
tnu!t  fulfilled:  Van  Dom  ▼.  Young,  13  Barb.  296,  all  citing  or  distil 
the  principal  case. 
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MomET  Paid  oh  Oovtract  Mbrxlt  Vom,  m  dktiiigiiialied  from  cot 
illegal,  may  bo  rwxnrered  back:  Knowlkm  ▼.  Ckmgrem  etc  Cb.,  57  N.  Y.  542; 
per  Dwight,  C,  dissenting,  citing  the  prtnoipal  oaee;  but  an  action  cannot  be 
maintained  on  an  illegal  contract^  either  to  enforoe  it  direotly  or  to  recover 
back  money  paid  on  it  after  ezecntion:  Webb  ▼.  Fukkhre,  40  Am.  Dec  41% 
and  eases  in  note. 

PuBADnro  VHDKB  RiFOHMXD  PXKxacDnaB.— Whether  a  statement  of  the 
eanse  of  action  snbatantially  in  the  form  of  the  eommom  oaaats  In  kMbitakm 
a«mmqMJ(  is  a  proper  plsadixig  under  the  New  York  code  ef  pcooednie,  was  said 
not  to  be  folly  settled  in  ffailr,  SotUhmayd^  16  Barb.  S8;  and  see  Jforafc  ▼. 
Wyckt^t  10  Bosw.  206;  Bkmekard  ▼.  Strait^  8  How.  Pr.  M.  Under  the  oode^ 
facts  and  not  evidence  most  be  pleaded:  ASm  ▼.  PaUmwn,  7  N.  Y.  478$ 
and  facts  and  not  legal  inferenoes:  See  fTUfe  ▼.  Jteiiiois  26  Id.  126;  &G.,26 
Bam.  Pr.  486;  ButhmQ  v.  (^kuitanqm  ComOy  KaL  Bank,  10  Hon,  882. 
Where  a  complaint  on  a  promissory  note  contained  an  allegatian  that  the 
plaintiff  was  the  owner  and  holder  of  the  same,  and  the  answer  a  denial  d 
ownerships  the  allegation  is  a  condnsion  of  law,  and  the  denial  raises  no  mate* 
rialissne:  H^etUer^ooii ▼.  JSoyers,  82 CU  673;  ^eeJ^ ▼.  A^pbO;  1^ 
Where  the  defendant  sold  to  the  plaintiff  oertain  bonds^  npon  aa  agieemsnt 
that  if  the  latter  got  sick  of  them,  he  mi^^t  redeliver  them  to  the  defendant^ 
who  would  retom  the  pnrchaee-mcney,  an  aotiaQ  may  be  maintained  on  the 
agreement  to  recover  back  the  porohsse  mnneyt  fTooitar  ▼.  BagB^  6  H«n» 
288;  and  see  8.  C,  67  N.  Y.  73;  and  it  is  proper  to  state  l^e  faets  and  cir- 
enmstances  of  the  case,  instead  of  suing  for  mon^y  bad  and  received?  Id.,  6 
Hun,  288.  A  good  cause  of  action  is  not  destroyed  by  adding  aUegatians  el 
immaterial  matter:  U^kn  Bank  ▼.  Bwh^  86  N.  Y.  636.  And  where  facts  enip 
branced  in  pleadings,  and  proved  on  tibe  trial,  preeent  a  fit  case  for  certain 
specific  relief,  and  as  the  daim  for  such  relief  was  distinctly  made  at  the 
close  of  the  oase^  and  was  susceptible  of  being  granted  under  the  allegations 
in  the  pleadings  and  proofs  cooneoted  therewith,  and  under  a  danae  lor  g»> 
era!  relief  the  decree  should  have  provided  lor  il  to  the  estenl  daineds 
BMdi  V.  (Mat,  89  Barb.  867. 


Giles  v.  Gomstook. 

14  New  Tobk  (4  Gombtock),  S9Qij 

AoBBmiiT  TO  Pat  Bjutt  in  Adtanob  is  Valiih  and  will  support »  distvH% 
or  an  action  if  the  rent  is  not  paid  on  the  agreed  day. 

AonDH  lOB  Rekt  Dub  n  not  Dbibatbd  by  proof  that  after  the  agreed  day 
for  payment  the  premises  were  sdd  on  foreclosure  of  mortgige,  divest- 
ing the  landlord's  title,  and  that  the  tenant  attorned  and  paid  rant  te 
the  purchaser. 

Appeal  from  a  judgment  of  the  supreme  court  in  &vor  of 
defendant,  sued  for  rent.  On  the  trial,  the  plaintiff  proved  an 
appointment  as  receiver,  which  authorized  him  to  lease  the 
premises  (a  store  in  New  York  city),  and  collect  the  rent;  that 
he  let  them  to  defendant,  who  agreed,  by  written  lease,  to  pay 
rent  in  advance  (that  is,  on  the  first  day  of  each  quarter),  and 
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that  the  rent  for  the  fourth  quarter  remained  unpaid,  though 
demanded,  etc.  The  tenant  then  proved  that  during  the  quarter 
a  mortgage  given  by  the  former  owner  of  whose  estate  plaintiff 
was  receiver  was  foreclosed,  the  premises  were  sold,  and  a 
master's  deed  was  given  to  the  purchaser;  also  that  the  tenant 
had  paid  the  rent  for  the  current  quarter  to  such  purchaser,  in 
compliance  with  a  demand  from  him.  Upon  these  facts,  the 
judge  ruled  that  the  receiver  could  not  maintain  the  action; 
and  the  tenant  had  judgment. 

H.  S,  Dodge^  for  the  appellant,  the  receiver. 
Daniel  Lordy  for  the  respondent,  the  tenant. 

By  Court,  Taylor,  J.  A  contract  to  pay  rent  in  advance  is 
not  illegal  nor  void;  but  if  so  made,  it  may  be  distrained  for, 
or  an  action  maintained  for  it  in  debt  or  covenant:  ConvHiy  v. 
Starhoeatherf  1  Denio,  113;  Rumll  v.  Doty,  4  Cow.  678.  This 
point  has 'been  very  fully  examined  and  clearly  settled  in 
England,  as  well  as  in  this  country.  In  BucHey  v.  Taylor,  2 
T.  R.  600,  Buller,  J.,  says:  ''  In  general,  the  landlord  cannot 
distrain  till  the  rent  becomes  due;  but  if  the  agreement  be 
otherwise,  I  see  no  objection  to  it  in  point  of  law."  In  Har^ 
rison  v.  Barry ,  7  Price,  690,  it  was  adjudged  that  a  claim  may 
be  supported  for  rent  stipulated  by  the  lessee  to  be  paid  in 
advance;  and  such  rent  may  be  distrained  for  by  the  landlord. 
Baron  Graham  there  remarked,  that  as  to  the  objection  to  fore- 
hand rent,  he  saw  no  reason  why  it  was  not  competent  to  in- 
clude that  in  the  distress;  the  anticipation  of  rent  was  matter 
of  express  stipulation.  And  it  was  admitted  by  the  counsel, 
arguendo,  that  an  action  of  debt  or  covenant  might  have  been 
maintained  for  such  rent  in  advance  against  the  tenant.  There 
can  be  no  doubt  but  that  the  right  to  sue  for  the  rent  arose  as 
soon  as  the  covenant  was  broken  by  non-payment  after  rent 
beoame  due:  RuseeU  v.  Doty,  4  Cow.  678;  Nichols  v.  Dusenburyj 
2  N.  Y.  286;  Gilbert  on  Rent,  25;  Wood.  Land.  A  Ten.  238. 

The  force  of  this  contract  of  the  lessee  to  pay  in  advance  is 
sought  to  be  avoided  by  the  previous  practice  of  the  parties; 
which,  as  appears  by  the  testimony,  was  not  in  accordance 
with  the  terms  of  the  lease;  but  the  rent  had  before,  in  fact, 
been  paid  at  the  end  of  each  quarter,  and  of  course  after  it  had 
accrued  by  occupation  of  the  premises.  But  I  apprehend  the 
authorities  relied  upon  do  not  reach  the  case  before  us.  In 
French  v.  Carhart,  1  N.  Y.  96,  certain  often  recognized  rules 
of  construction  were  quoted  and  approved  by  his  honor,  Judge 
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Jewetty  and  among  the  rest,  that  when  the  words  of  a  grant 
are  ambiguous,  the  court  will  call  in  the  aid  of  the  acts  done 
under  it,  as  a  clew  to  the  intention  of  the  parties.  But  the 
terms  of  this  lease  are  not  at  all  ambiguous;  there  is  no  doubt 
about  their  meaning;  and  it  would  be  adopting  an  entire  new 
rule  to  affirm  that  the  specified  time  of  payment  of  money  is 
Pot,  according  to  the  intention  of  the  parties,  whenever  the 
creditor  shall  not  demand,  or  the  debtor  shall  neglect  to  pay 
until  some  time  after  payment  became  due.  There  is  here  no 
room  for  the  operation  of  any  rule  of  construction  which  arises 
out  of  doubtful  or  ambiguous  terms  of  a  written  contract. 

The  case  of  Smith  v.  Shepardy  15  Pick.  147  [25  Am.  Dec. 
482],  approaches  nearer  the  one  before  us,  in  its  circumstances, 
than  any  other  which  I  have  been  able  to  find.  In  that  case, 
as  in  this,  the  rent  was  payable  in  advance.  There,  however, 
the  mortgagee  took  possession  of  the  property,  after  condition 
broken,  for  the  purpose  of  foreclosure,  as  he  had  a  right  to  do, 
by  force  of  a  statute  of  that  commonwealth,  which  gave  him  a 
lawful  possession,  and  which  the  court  decided  operated  as  an 
ouster  of  the  tenant.  The  entry  was  made  by  the  mortgagee 
on  the  first  day  of  the  quarter,  and  the  day  on  which  the  rent 
was  made  payable  in  advance  by  the  lease.  The  court  decided 
that  under  these  circumstances  the  plaintiff  could  not  main- 
tain his  action;  and  Shaw,  J.,  places  the  decision  upon  the 
ground  that  ^^  as  to  the  quarter's  rent  due  by  covenant  in  ad- 
vance, the  defendant  had  the  whole  day  to  make  the  payment 
in  advance;"  that  is,  the  whole  of  the  first  day  of  the  quarter 
ensuing;  ^^but  during  the  day  the  mortgagee  entered  and 
ousted  him,  and  this  was  a  good  excuse."  But  would  it  have 
been  a  good  excuse  if  the  entry  of  the  mortgagee  had  been  de- 
layed until  the  next  day?  It  is  not  so  decided  in  that  case, 
but  the  contrary  inference  is  clearly  deducible  from  the  learned 
judge's  remarks.  In  the  present  case,  therefore,  the  breach  of 
the  covenant  for  non-payment  of  rent  by  the  defendant  raised 
a  perfect  right  of  action  on  behalf  of  the  plaintiff. 

Beyond  all  doubt,  the  foreclosure  of  the  mortgage  and  the 
sale  and  conveyance  of  the  demised  premises  extinguished  the 
titie  held  by  the  receiver,  and  divested  him  of  all  right  to  re- 
ceive any  rent  accruing  after  the  current  quarter.  But  it  is 
not  so  clear  that  Comstock  was  justified  in  attorning  to  Taylor 
on  the  twenty-eighth  day  of  April,  on  the  ground  of  a  rightful 
eviction.  Taylor  could  claim  nothii\g,  and  could  exercise  no 
ownership  over  the  property  except  such  as  he  acquired  by 
virtue  of  the  decree  and  sale.    That  decree  gave  Taylor  the 
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poeaemon  of  the  premises  on  production  of  the  master's  deed, 
and  a  certified  copy  of  the  order  to  confirm  the  sale.  The  deed 
alone,  without  the  order  and  before  confirmation,  was  sufficient 
to  sustain  a  suit  in  ejectment  against  a  wrong-doer,  for  if  there 
were  any  doubt  of  such  a  proposition,  says  Judge  Cowen,  all 
question  would  be  removed  by  the  docfaine  of  relation;  the 
nle  and  deed  being  afterwards  confirmed,  by  an  order,  this 
related  to  the  date  of  the  deed,  thus  overreaching  the  claim  of 
a  mere  intruder  into  the  premises:  Fuller  v.  Van  Oeeseuy  4  Hill, 
172.  But  nowhere  do  I  find  that  the  courts  have  gone  the 
length  of  sulstaining  an  eviction  of  one  in  rightful  possession 
before  the  time  fixed  by  the  decree  for  the  surrender  of  posses- 
sion. The  purchaser  is  not  injnred  by  the  delay,  for  he  pur- 
chased with  a  full  knowledge  of  the  rights  of  the  mortgagor, 
and  those  claiming  under  him,  and  he  has  his  remedy  for  the 
accruing  rent. 

According  to  the  terms  of  the  decree  under  which  the  pur- 
•chaser  claimed,  the  parties  to  that  foreclosure  suit  who  might 
be  in  possession  of  the  premises  sold  were  ordered  to  deliver 
possession  to  the  purchaser  on  production  of  the  master's  deed 
and  a  certified  copy  of  the  order  confirming  the  report  of  sale 
aftejr  the  same  should  have  become  absolute.  Under  this  decree, 
it  seems  to  me  that  the  defendant,  being  a  party  to  that  suit, 
and  repTesenting  the  owner  of  the  equity  of  redemption,  was 
entitled  to  hold  possession,  until  by  the  term^  of  the  decree  he 
was  ordered  to  surrender  it,  and  although  an  eviction  by  process 
of  law  is  not  necessary  to  justify  the  atto^rioent  of  the  tenant; 
yet  for  his  justification  he  must  be  able  to  show  that  the  claim- 
ant by  paramount  title  has  a  legal  and  equitable  right  to  the 
possession  of  the  jnremises  in  prs^yp'i:  OreenvatUt  v.  Davia^  4 
Hill,  646,  and  cases  there  cited.  B^^ctly  speaking,  the  attorn- 
ment in  this  case  is  not  within  ^he  exceptions  in  the  statute. 
The  only  decree  pursuant  to  ^Kjch  the  premises  could  be  sup- 
posed to  be  surrendered  did  not  order  possession  to  be  given 
to  the  purchaser  until  so'jpo  weeks  after  the  termination  of  the 
tenancy. 

The  doctrine  every^^here  running  through  the  books  is  that 
to  render  eviction  ^m  the  premises  a  valid  defense,  it  must 
have  taken  pli»ce  before  the  rent  became  due.  In  Salmon  v. 
Smithy  1  Sannd.  204,  note  2,  it  is  said  that  to  occasion  a  sus- 
pension o^  the  rent  there  must  be  an  expulsion  or  eviction  of 
the  leasee;  and  the  plea  must  state  his  eviction  or  expulsion 
and  keeping  him  out  of  possession  until  after  the  rent  became 
due.    So  in  Page  v.  Parr^  Sty.  482:  *'  If  there  be  an  actual  ex- 
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pulsion  of  the  tenant  from  the  whole  or  a  part,  by  the  leflsor, 
before  the  rent  became  due,  it  bars  the  claim  for  rent:"  See 
also  TimbreU  v.  Buttocks  Id.  446.  "  If  the  tenant  be  evicted 
from  the  lands  demised  to  him  by  a  title  paramount,  before  the 
rent  falls  due,  he  will  be  discharged  from  the  payment  of  rent:" 
2  RoUe's  Abr.,  tit.  Rent,  6.  And  Chancellor  Kent  afiSrms  the 
same  doctrine,  and  quotes  the  above  authorities  with  approba- 
tion: 3  Kent's  Com.  87.  On  the  other  hand,  I  do  not  find  a 
single  case  which  conflicts  with  this  doctrine,  that  to  bar  the 
action  for  rent  the  eviction  must  take  place  before  the  rent 
becomes  due;  and  whether  it  become  due  by  special  agreement 
in  advance  or  without  such  agreement  by  tiie  expiration  of  the 
term,  does  not  vary  the  rights  of  the  lessor.  The  question  is. 
When  did  the  rent  become  due,  and  the  right  of  action  arise? 
''And  that  rent,"  says  Judge  Sutherland,  iZussdl  v.  Dotyj  4  Cow. 
681, ''  surely  must  be  due  for  which  a  landlord  has  a  right  to 
distrain." 

Taylor,  the  purchaser  of  the  mortgaged  premises,  under  the 
decree  of  foreclosure,  had  no  right  whatever  to  the  rent  which 
had  previously  accrued,  and  in  Astor  v.  Turnery  11  Paige,  436 
[43  Am.  Dec.  766],  the  chancellor  seems  very  clearly  to  imply, 
that  under  a  decree  like  this  the  purchaser  cannot  claiiQ  the 
rent  until  after  the  order  for  confirmation.  His  words  were: 
''  The  purchaser  was  not  entitled  to  the  rent  which  would  be- 
come due  before  his  right  to  the  possession  of  the  premises  was 
to  commence.  If  the  purchaser  had  been  entitled  to  the  im- 
mediate possession  by  the  terms  of  the  decree  and  the  condi- 
tion of  sale,  the  rent  which  fell  due  the  next  day  would  have 
belonged  to  him."  In  that  case,  the  sale  was  made  on  the 
thirty-first  of  October,  and  the  rent  became  due  the  first  of 
November.  The  rent  for  the  quarter  preceding  was  decided  to 
belong  to  the  owner  of  the  equity  of  redemption,  even  if  the 
order  to  confirm  the  master's  report  had  been  entered  immedi- 
ately. 

The  judge  erred  in  charging  the  jury  that  the  title  derived 
to  the  purchaser  under  the  mortgage  foreclosure  and  master's 
deed,  the  entry  and  demand  of  rent  under  that  deed  as  shown 
in  evidence,  and  the  payment  to  him  by  the  defendant  there- 
upon, were  sufficient  in  law  to  bar  the  plaintiff's  right  of  ac* 
tion;  and  the  judgment  below  must  be  reversed. 

Judgment  reversed. 

BvicnoN  WHXM  DxFBNSB  TO  Claoc  ior  Rent.— To  render  an  eviction  of  • 
tenant  a  valid  defense  against  the  landlord's  claim  for  rent,  it  must  take  place 
before  the  rent  is  doe*  Vernon  ▼.  Smith,  16  N.  Y.  332:  Whiiney  ▼.  M^en, 
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1  Doer,  276;  HtaXy  t.  i/eiTaniM,  23  How.  Pr.  239;  McKenme  ▼.  FarrtU^  4 
Boew.  206;  and  see  Johnaan  ▼.  Oppenheim,  3  Jones  &  S.  444;  Brooks  ▼.  CMv- 
topher,  6  Doer,  217;  and  where  rent  ii  to  be  paid  monthly  in  advanoe^  and 
the  tenant  abandons  the  premises  on  the  first  day  of  a  certain  month,  acts  of 
the  landlord  before  the  expiration  of  snch  month,  acoepbing  possession,  oon* 
stitntf)  nu  defense  to  an  action  for  the  month's  rent:  Mcx&elkur  ▼.  Sigler,  47 
How.  Pr.  22,  all  dting  the  principal  case;  bnt  rent  payable  on  a  certain  day 
may  be  paid  at  any  time  during  that  day,  and  if  the  tenant  ia,  on  that  day, 
OTioted  under  a  title  paramoant»  he  is  not  bonnd  to  pay  such  rent:  STnUh  ▼. 
Shepard,  25  Am.  Bea  432.  If  a  tenant  abandons  the  premises,  the  landlord 
may  let  them  lie  idle  and  recover  rent  for  the  whole  term,  or  he  may  pnt  an 
end  to  the  lease  by  entry;  if  he  does  the  latter,  he  can  only  recover  rent  ac- 
tually due  at  the  time  he  takes  possession:  8ehui$ler  ▼.  Ame$,  50  Id.  168. 
But  the  rights  of  the  {mrties  are  not  affected  by  a  judgment  of  foredoeure  of 
the  leased  premises,  and  the  lessor  may  recover  rent  due,  until  by  the  terms 
of  the  decree  the  purchaser  is  entitled  to  possession:  Whaiin  ▼.  WkiU,  25 
K.  T.  465;  Ckuon  ▼.  OorUy,  5  Sandf.  450;  Peck  ▼.  Kntdoerboeker  lee  Co.,  IS 
Hun,  186;  and  see  Rv^glee  v.  Pint  National  Bank,  43  BCich.  201,  per  Cooley, 
J.,  dissenting,  all  citing  the  principal  case.  After  a  mortgage  sale,  and  before 
the  purchaser  is  entitled  to  a  deed,  the  rents,  if  the  sale  has  paid  the  debt^ 
bdcDg  to  the  owner  of  the  equity  of  redemption,  but  if  there  is  a  defloienoy, 
the  mortgagee  is  entitled  to  have  such  rents  applied  to  the  payment  thereof  t 
il  jtfor  V.  Turner,  43  Am.  Dec.  766. 

MiaGBLLAHSOUB  C1TATXON8  ow  Pbinciipal  Casb.— In  McffaU  v.  Stnmg, 
9  Bosw.  69,  to  the  point  that  where  the  landlord's  title  has  expired,  this  wfll 
be  a  defense  to  the  tenant  in  an  action  for  rent;  and  in  Hardy  v.  Aherly,  tSl 
Bazb.  154,  to  the  point  that  it  may  well  be  doubted  whether  a  tenant  can  de- 
fend for  rent  under  a  paramount  title  without  divesting  l*iw»— l^  of  the  poa* 
seasion  acquired  from  hii  landlord;  and  see,  on  this  last  propoaition,  Oeoirg% 
V.  PyiMBy,  50  Am.  Deo.  788^  and  oases  in  note. 


Glare  v.  Mayob  etc.  of  New  York  City. 

[4  Naw  TOBK  (4  COMSTOCK),  B88.] 
OOKTBACIOR     PbSTBHTXD     FBOM    OoMPLKIINO     COHTBAOr    BT    EMFLOTXVa 

Pabtt  may  either  bring  an  action  for  a  breach  of  the  contract  and  re- 
cover as  damagea  the  loss  of  profits  sustained  by  the  breach,  or  he  may 
waive  the  contract  and  sue  for  work  and  labor  generally,  and  recover 
the  actual  value  of  the  work  done. 
OonTBAOTOB  SuTNO  lOB  WoRK  AND  Labob  Obnbballt,  whou  WTOUgfully 
prevented  from  completing  the  contract,  cannot  recover  speculative 
profits,  or  refer  to  the  contract  as  furnishing  a  rule  for  computing  the  sum 
due  him,  but  is  confined  to  the  actual  value  of  the  work  and  materials 
supplied. 

Appeal  from  a  judgment  of  the  supreme  court  The  action 
was  oMumjMtt  for  work  done  and  materials  furnished  in  con- 
structing a  section  of  the  Croton  aqueduct,  for  the  corporation 
of  the  city  of  New  York,  but  under  a  contract  executed  by  the 
water  commissioners.  The  declaration  contained  a  count  upon 
the  contract,  and  one  for  the  value  of  the  work  done  and  ma- 


880  Clabk  v.  Cmr  of  New  Yobk.      [New  York, 

terials  supplied.  The  cause  was  referred  for  trial.  The  report 
of  the  referees,  though  confusedly  ezpressed,  embodied  the  fol- 
lowing facts:  That  the  price  of  rock  excavation  was  fibced  by 
the  contract  at  one  dollar  per  yard;  that  the  contractors  had 
been  stopped  by  the  city  authorities  in  the  performance  of  the 
work;  that  on  comparing  the  quantity  of  rock  which  the  con- 
tractors had  excavated  when  they  were  stopped  with  that  not 
then  excavated  (which  the  referees  considered  a  just  rule  of 
computing  the  contractors'  damages),  the  value  of  the  work 
done  appeared  to  be  forty-six  thousand  eight  hundred  dollars; 
and  this  sum  the  referees  reported  as  due.  A  majority  of  the 
supreme  court  held,  in  an  opinion  not  reported,  that  the  con- 
tract, though  made  with  the  water  commissioners,  was  binding 
on  the  city  (under  the  decisions  in  Bailey  v.  Mayor  etc.  of  New 
York^  88  Am.  Dec.  669;  Mayor  etc.  of  New  York  v.  Bailey^  2 
Denio,  483;  AppUton  v.  Water  ComfrdwionerSy  2  Hill  (N.  Y.), 
482),  and  was  aditnissible  in  evidence;  that  upon  the  facts  proved 
the  city  must  be  deemed  to  have  rescinded  it,  leaving  the  con- 
tractors at  liberty  to  sue  ou  a  quantum  meruit;  and  that  the 
principle  adopted  by  the  referees  for  computing  the  value  was 
proper.    Judgment  was  therefore  rendered  for  the  contractors. 

James  T.  Brady,  for  the  appellant,  the  city. 

Samuel  Sherwoodj  for  the  respondents,  the  contractors. 

By  Court,  Pratt,  J.  The  counsel  for  the  plaintiffs  aban- 
doned upon  the  argument  all  claim  to  recover  upon  the  special 
count,  and  conceded  that  they  must  recover,  if  at  all,  upon 
the  common  <M)unt  for  a  quantum  meruit.  Upon  this  count, 
therefore,  two  questions  arise  in  the  case,  the  first  upon  the 
right  to  recover,  and  the  second  upon  the  rule  adopted  for  the 
assessment  of  damages. ' 

Much  of  the  apparent  difficulty  in  this  case  results  from  the 
obscure  manner  in  which  the  facts  are  stated  in  the  special 
report.  It  is  not  easy  to  ascertain  from  the  report  the  grounds 
upon  which  the  plaintiffs'  right  to  recover  was  placed  in  the 
court  below,  nor  the  rule  adopted  in  assessing  the  damages. 

The  original  contract  with  the  water  commissioners,  if  that 
should  be  allowed  to  have  any  influence  in  the  case,  gave  them 
the  right  at  any  time  to  change  the  form,  or  dimensions,  or 
materials  of  the  work.  It  is  clear,  under  this  provision,  that 
the  commissioners  were  authorized  to  make  any  change  in  the 
dimensions  of  the  work  which  they  might  deem  proper,  al- 
though by  such  change  the  excavation  of  rock  or  other  materials 
might  be  very  materially  reduced  from  the  original  estimate. 
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Nor  would  the  contractors  be  entitled  to  additional  compenea- 
tion,  although  such  change  might  have  the  effect  to  deprive 
them  of  the  privilege  of  doing  the  easiest,  and  therefore  the 
most  profitable,  part  of  the  work.  They  took  upon  themselves 
this  hazard  hj  the  terms  of  their  contract. 

But  this  provision,  although  it  gave  the  commissioners  power 
to  direct  in  good  faith  any  change  in  the  form  or  dimensioDB 
of  the  work,  did  not  authorize  them  to  stop  the  work  in  an 
unfinished  state,  and  thus  arbitrarily  annul  the  contract. 
And  this  was  a  question  for  the  referees  to  determine,  whether 
the  commissioners  simply  varied  the  form  or  construction  of 
the  reservoir  so  as  to  make  a  less  amount  of  excavation  suffi- 
cient, or  put  an  entire  stop  to  the  work,  leaving  the  reservoir 
unfinished.  Nothing  but  the  conclusions  of  the  referees  is 
given  in  the  report  of  facts,  and  if  I  understand  the  language 
of  i^e  report,  the  referees  found  in  favor  of  the  latter  proposi- 
tion.  It  is  that  "they  have  ascertained  bom  the  proof  that 
the  plaintiffs  have  been  stopped  by  the  defendants  in  the  per- 
formance of  the  entire  work."  I  infer  from  this  that  the  de- 
fendants stopped  the  work  before  the  job  had  been  completed, 
and  not  that  they  concluded  to  change  its  form  or  dimensbns 
so  that  less  work  was  required  than  the  original  estimate  con- 
templated. Whether  the  evidence  before  th^  referees  was 
sufficient  to  sustain  this  finding  we  have  no  means  of  ascertain- 
ing. If  it  was  not  sufficient,  the  error  cannot  be  corrected  in 
this  court,  but  it  should  have  been  corrected  in  the  court  where 
the  action  was  pending. 

On  the  question  of  damages,  the  special  report  is  more  ob- 
scure, if  possible,  than  upon  the  question  just  considered.  It 
is  clear  that,  under  the  common  counts,  the  plaintiffs  cannot 
recover  the  same  amount  of  damages  which  they  might  be 
entitled  to  recover  in  an  action  for  a  breach  of  the  special  con- 
tract. They  must  be  confined,  in  this  action,  either  to  the  price 
of  the  work  stipulated  in  the  contract,  or  the  actual  worth  oi 
the  work  done.  When  parties  deviate  firom  the  terms  of  a 
.  special  contract,  the  contract  price  wUl,  so  far  as  applicable, 
generally  be  the  rule  of  damages. 

But  when  the  contract  is  terminated  by  one  party  against 
the  consent  of  the  other,  the  latter  will  not  be  confined  to  the 
contract  price,  but  may  bring  his  action  for  a  breach  of  the 
contract  and  recover  as  damages  all  that  he  may  lose  by  way 
of  profits  in  not  being  allowed  to  fulfill  the  contract;  or  he  may 
waive  the  contract  and  bring  his  action  on  the  common  counts 
for  work  and  labor  generally,  and  recover  what  the  work  done 
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ifl  actnally  worth.  But  in  the  latter  case  he  will  not  be  allowed 
to  recover  as  damages  anything  for  specnlative  profits,  but  the 
actual  value  of  the  work  and  materials  must  be  the  rule  of 
damages.  He  cannot  ieussumethe  contract  price  as  the  true 
value  of  the  work  necessary  to  complete  the  whole  job,  and 
then  recover  the  proportion  which  the  work  done  will  bear  to 
the  whole  job,  alUiough  it  may  amount  to  more  than  either  the 
contract  price  or  the  actual  value.  This  would  be  allowing 
indirectly  a  recovery  for  speculative  profits  upon  the  common 
counts.  If  the  party  seeks  to  recover  more  than  the  actual 
worth  of  his  work,  in  a  case  where  he  has  been  prevented  from 
performing  the  entire  contract,  he  must  resort  to  his  action 
directly  upon  the  contract;  but  when  he  elects  to  consider  the 
contract  rescinded,  and  goes  upon  the  quantum  meruit,  the 
actual  value  is  the  rule  of  damages.  The  injustice  of  any 
other  rule  is  very  apparent  in  this  case.  Several  different 
kinds  of  work  are  specified  in  the  contract,  and  a  specific  price 
per  yard  attached  to  each.  The  plaintiffs  have  selected  the 
rock  excavation  fixmi  the  different  kinds  of  work  specified,  and 
proved  that  the  part  performed  was  worth  some  three  times  as 
much  per  yard  as  the  part  remaining  unperformed,  and  have 
recovered  accordingly;  although  had  all  the  different  kinds  of 
work  specified  in  the  contract  been  taken  into  consideraticm,  it 
is  quite  probable  that  upon  a  general  average  of  the  work  the 
part  performed  would  be  found  no  more  difficult  than  that 
remaining  unperformed.  It  is  at  all  events  quite  dear  that 
justice  could  not  be  done  without  an  investigation  of  all  the 
different  kinds  of  work  specified.  The  contract  is  entire,  and 
if  it  be  resorted  to  at  all  as  regulating  the  damages,  it  should 
only  be  resorted  to  in  connection  with  all  the  kinds  of  work 
specified  therein. 

This  questi<m  then  arises,  What  rule  did  the  referees  in  fact 
adopt?  The  special  report,  in  giving  their  final  conclusion, 
says:  '^The  price  of  the  rock  excavation  was  fixed  at  one  dol- 
lar per  yard,  which  they  have  been  governed  by,  taking  the 
whole  quantity  originally  required  to  be  excavated;  that  they 
have  ascertained  the  relative  value  of  the  whole  quantity  ex- 
cavated and  of  the  quantity  remaining  not  excavated;  and 
comparing  such  relative  value,  they  find  there  is  due  from 
the  defendants  to  the  plaintiffs,  for  the  portion  excavated,  the 
sum  of  forty-six  thousand  eight  hundred  dollars."  Although 
this  is  anything  but  a  lucid  statement,  yet  if  it  means  any- 
thing it  must  mean  that  the  referees  neither  allowed  the 
actual  value  of  the  work  performed^  nor  the  price  per  yard 
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stipulated  in  the  contract;  but  assuming  the  estimated  quan- 
as  the  whole  rock  excavation,  they  ascertained  its  aggregate 
yalue  at  one  dollar  per  yard.  They  then  assumed  that  the 
part  performed  was  worth  some  three  times  as  much  per  yard 
as  that  remaining  unperformed,  and  assessed  the  damages 
accordingly,  assuming  the  average  value  of  the  whole  work 
at  one  dollar  per  yard,  making  an  aggregate  of  one  hundred 
and  fifty  thousand  dollars.  By  this  means,  it  will  be  noticed 
that  the  plaintiflTs  were  enabled  to  recover  for  some  sixty-six 
thousand  cubic  square  yards  of  excavation  nearly  one  hun- 
dred and  thirteen  thousand  dollars,  a  much  greater  sum  than 
the  cubic  yards  actually  excavated  would  amount  to,  either 
at  one  dollar  per  yard  or  at  the  price  per  yard  which  the  ex- 
cavation was  proved  to  be  worth.  At  the  former  price,  the 
plaintiflTs  had  received  the  whole  amount  due,  into  some  three 
thousand  four  hundred  and  eighty-three  dollars  and  forty-nine 
cents,  which  was  conceded  to  be  due;  and  at  the  highest  prices 
proved  for  the  work  done,  there  would  remain  due  some  thirty- 
four  thousand  and  eighty-eight  dollars,  a  sum  much  less  than 
the  amount  found  due  by  the  referees. 

It  is  clear,  therefore,  whether  I  am  right  or  wrong  in  the  in- 
terpretation which  I  have  given  their  report,  that  an  error  has 
been  committed  by  the  referees,  for  which  the  judgment  of 
the  supreme  court  should  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed. 

DlMAOJEB  WHXUI  ^OOMFLMXIOIS  OV  OOBTBAOT   PfclVlHTlD   ST  EllPX4ynER: 

See  Matiertim  ▼.  ifofor  ele.  qf  BrookUp^  42  Am.  Deo.  88^  and  note.  A  perty 
who  hM  been  wrongfolly  depriyed  of  tiie  giine  and  profito  of  an  ezeentory 
contraot^  for  work  and  labor  and  matfrriale,  and  the  like,  may  reoover  aa 
damageti  in  an  action  on  the  contract^  the  difEsrenoe  between  the  oontraot 
price  and  the  amoont  it  would  have  ooct  him  to  perform  the  oontraot:  Doflin 
▼.  Ma^or  tie.  qf  New  Tark,  63  N.  T.  25;  a  C,  60  How.  Pr.  18;  Diiiom  y. 
Andermm^  43  Id.  237;  ffak  ▼.  Trout,  8fi  CU.  242,  245.  Bnt  if  the  oontraot 
be  waired  and  an  action  Intmght  for  work  and  labor  and  materials,  loss  of 
profita  cannot  be  recovered,  bnt  only  the  fair  yalne  of  the  work  performed 
and  materials  famished  np  to  the  time  of  preyention:  Moron  ▼.  McSweffan,  1 
Jonesfta  852;  Dotighi^y.  O'DofM^/;  4  Daly,  61,  aU  citing  the  principal  case. 
An  extended  criticism  on  the  principal  case  will  be  f oond  in  DootUUe  ▼.  i/c- 
Ctillough,  12  Ohio  St.  86d-372;  the  coort  there  coming  to  the  condnsion  that 
they  are  not  "aware  of  any  authority  for  the  opinion  so  expressed  by 
the  Judge  in  the  case  of  Clark  ▼.  Afa^or,  that  'when  the  contract  ii  termi* 
nated  by  one  party  against  the  consent  of  the  other,  the  latter  will  not  be 
confined  to  the  contract  price,' "  and  that  if  he  bring  his  action  on  the  common 
counts  for  work  and  labor,  he  may  "  reooyer  what  the  work  done  ia  actually 
worth;"  and  that  "the  actual  value  of  the  work  and  materials  must  be  ths 
file  of  damages. "  The  court  then  hold  that  in  cuntmfeU  for  work  and  labor, 
the  contract  was  prima  /ade  the  measure  of  damages. 
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MiBCSLLAirBOUs  C1TATXOV8  OF  PBiNdPAL  Giias.— (^ted  in  Kk^fdeg  ▼• 
BrofAHlffit  6  Abb.  K.  C.  SO^  to  th«  point  that  in  an  aathoriied  ezprees  contnuil 
by  a  mnnicipal  oorpormtion,  a  reaerration  of  power  to  make  cfaangee  in  detail, 
and  fix  the  prioee  of  extra  work,  is  valid,  and  each  agreements  are  not  re- 
garded with  diifaTor;  dittingai«hed  in  Van  VaJOombmrgk  ▼.  Misffot  etc  qf  Nem 
Foril;  43  Barb.  114;  8.  C,  28  How.  P».  240,  in  oonndering  the  liability  of  the 
defendants  for  the  acts  of  a  oommiwrian,  ooostitnted  by  an  act  of  the  legida- 
tore  to  locate  and  erect  a  ooort-honee  in  the  city  of  New  York,  with  power 
to  purchase  the  necessary  grounds  for  that  purpose,  declaring  that  the  groonda 
and  buildings  so  purchased  and  erected  should  be  the  property  of  the  city,  in 
that  in  the  principal  case  the  question  of  defendant's  liability  for  work  done 
under  a  coatrsct  with  the  Groton  water  commissioners  was  not  noticed,  but 
that  the  judgmont  was  reversed  for  errors  on  the  trisL 
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RiniROAT)  OovPAHT  n  TO  BB  Dbmsd  Owvsb,  for  the  time  beings  ol  lands 
which  it  has  lawfully  acquired  for  a  road-bed,  in  such  sense  that  animals 
which  stray  upon  the  track  are  trespassers. 

ViQiJoxiroB  OoimaBirrDro  to  Lobb  is  imputed  by  law  to  the  owner  of  ani* 
mali  which  escape  from  his  indoenre  and  stray  upon  a  nulroad  track, 
where  they  are  run  over;  and  evidence  that  his  fences  were  good,  or  that 
the  animals  were  quiet  and  orderly,  will  not  enable  him  to  recover  from 
the  company  for  the  accidental  or  careless  killing  of  them. 

Appeal  from  a  judgment  of  the  supreme  court  The  action 
is  the  same  as  that  reported  in  49  Am.  Dec.  239,  but  now  came 
up  after  a  second  trial.  It  was  brought  to  recover  damages 
for  the  killing  of  oxen  belonging  to  plaintiff,  which  had  strayed 
upon  the  track  of  defendants'  railroad  and  were  run  over  by  a 
passing  train.  There  was  no  averment  or  proof  that  they  were 
willfully  or  maliciously  killed,  but  the  plaintiff,  on  the  trial, 
offered  evidence  that  the  pasture  in  which  he  had  placed  the 
beasts  was  well  fenced,  etc.,  and  that  they  were  quiet  and  or- 
derly; also  that  the  persons  in  charge  of  the  train  were  negli- 
gent; both  which  offers  were  excluded,  and  the  plaintiff  was 
nonsuited,  which  ruling  the  general  term  sustained. 

/.  C.  Cochrane,  for  the  appellants. 
/.  B.  Bennettj  for  the  respondent 

By  Court,  Hurlbut,  J.  It  was  competent  for  the  Tona- 
wanda  Railroad  Company,  by  voluntary  cession  or  by  appro- 
priation, to  acquire  the  title  to  lands  which  they  were  author- 
ized to  use  for  the  purpose  of  constructing  a  railway  and 
maintaining  the  same  during  the  existence  of  their  charter: 
Laws  of  1832,  p.  427.  The  declaration  assumes  that  the  com- 
pany owned  and  were  possessed  of  the  land  occupied  bv  their 
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railway,  and  the  chief  ground  of  complaint  is,  that  the  plain- 
tiflTs  cattle,  having  strayed  thereon,  were  destroyed  by  the  care- 
lessness and  negligence  of  the  company  in  propelling  their 
engine  and  cars.  It  is  immaterial  whether  or  not  the  com- 
pany were  entitled  to  the  site  of  their  railway  in  feendrnple. 
They  had  a  clear  right  to  the  exclusive  use  of  the  land  while 
it  was  necessary  for  the  enjoyment  of  their  chartered  privileges; 
and  at  any  rate,  the  plaintiff  was  not  in  a  condition  to  show 
that  he  owned  tUe  land  where  the  oxen  were  killed,  because 
every  count  in  his  declaration  was  framed  upon  the  express 
assumption  of  the  contrary,  so  that  the  defendants  stood  in 
court  as  the  conceded  proprietors  of  the  site  of  their  railway. 
The  plaintiff  was  not  at  liberty  to  shift  his  ground,  and  to 
question  on  the  trial  what  he  had  admitted  in  his  pleadings. 

Assuming,  then,  that  the  plaintiff's  oxen  were  on  the  land 
of  the  defendants  without  right,  it  was  entirely  immaterial 
that  the  pasture  in  which  they  had  been  kept  was  well  fenced, 
or  that  they  were  quiet  and  orderly.  This  evidence,  if  it  were 
designed  to  controvert  the  fact  that  the  oxen  went  astray  upon 
the  lands  of  the  company,  was  clearly  improper  under  a  decla- 
ration which  conceded  that  fact;  and  if  it  were  offered  with  a 
view  to  show  that  it  was  through  the  misfortune  rather  than 
the  fault  of  the  plaintiff,  that  the  cattle  went  astray,  it  could 
not  avail  him,  since  it  would  neither  justify  nor  excuse  their 
being  on  the  defendants'  land. 

The  main  question  in  this  case  is  presented  by  the  plain- 
tiff's offer  to  prove  that  the  defendants  were  guilly  of  negli- 
gence, and  that  by  the  exercise  of  ordinary  care  on  their  part 
the  accident  might  have  been  avoided.  Taking  this  as  proved, 
the  case  stands  thus:  The  defendants,  in  the  rightful  use  of 
their  railway,  while  propelling  an  engine  with  cars  attached, 
and  running  at  a  low  rate  of  speed,  struck  and  killed  the 
plaintiff's  oxen,  which  had  strayed  on  the  track  of  the  railway 
and  were  trespassing  at  the  time.  This  result  might  have  been 
avoided  by  the  exercise  of  ordinary  care  on  the  part  of  the  de- 
fendants, whose  negligence  contributed  to  produce  the  injury 
complained  of;  and  the  question  is,  whether,  under  such  cir- 
cumstances, the  plaintiff  can  maintain  his  action.  It  is 
obvious  that  the  plaintiff  would  have  received  no  injury,  if  the 
oxen  had  not  been  on  the  track  of  the  railway;  and  having 
been  there  without  right,  the  law  imputes  a  fault  to  the  plain- 
tiff. On  the  other  hand,  although  the  plaintiff  was  in  fault, 
the  injury  would  not  have  happened  but  for  negligence  and 
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the  want  of  ordinary  care  on  the  part  of  the  defendants;  and 
assuming  this  to  have  been  a  £ault  on  their  part,  the  injury 
then  would  appear  to  have  resulted  from  the  common  fietult  of 
both  parties.  But  if  we  were  permitted  to  inquire  as  to  the 
degree  of  blame  which  attached  to  each,  we  should  be  obliged 
to  pronounce  that  the  principal  fault  must  be  attributed  to 
the  plaintiff,  and  without  the  previous  existence  of  which,  the 
defendants  could  not  have  been  required,  in  the  proper  use  of 
their  railway,  to  abate  their  speed,  or  take  any  precaution 
whatever  for  the  protection  of  the  plaintiff's  property.  The 
case  is  stronger  for  the  defendants  than  if  it  had  arisen  on  a 
highway  between  persons  in  the  enjoyment  of  the  common 
right  of  travel,  and  where  the  injury  resulted  from  the  negli- 
gence of  both  parties.  The  plaintiff  in  such  a  case  would 
start  by  showing  himself  in  the  exercise  of  a  lawful  right — and 
yet  if  it  appeared  that  his  own  negligence  or  unskiUfulness  in 
any  way  conduced  to  bring  about  the  injury  complained  of,  he 
could  not  recover,  whatever  might  have  been  the  negligence  of 
the  defendant  The  law  will  not  in  such  a  case  attempt  nicely 
to  adjust  the  degree  of  blame  to  be  assigned  to  the  respective 
parties;  and  will  not  recognize  any  act  as  an  injury  to  either, 
which  they  mutually  contributed  to  produce. 

And  so  tax  has  this  doctrine  been  carried,  that  a  person  in- 
jured by  an  obstruction  placed  unlawfully  in  a  highway  has 
been  denied  a  right  of  action  for  damages  where  it  appeared 
that  he  had  failed  to  use  ordinary  care,  by  which  the  injury 
might  have  been  avoided.  The  plaintiff,  before  he  can  stand 
in  court  as  an  accuser,  must  himself  be  free  from  fault.  He 
cannot  support  his  action  by  basing  it  partly  on  his  own 
wrong  and  partly  on  the  wrong  of  his  adversary.  He  is 
answered,  when  it  appears  that  he  has  been  wanting  in  duty, 
or  has  contributed  to  his  own  injury.  He  has  then  volun- 
teered to  suffer,  and  the  law  sees  no  wrong  in  the  case.  So 
that,  whenever  it  appears  that  the  plaintiff's  negligence  or 
wrongful  act  had  a  material  effect  in  producing  the  injury, 
or  substantially  contributed  toward  it,  he  is  not  entitled  to 
recover.  To  this  rule  there  seems  to  be  no  exception,  which 
can  be  made  applicable  to  the  case  under  consideration.  Lord 
Denman,  in  Lynch  v.  Nurdin,  1  Ad.  &  £1.,  N.  S.,  29,  allowed  an 
exception  in  favor  of  the  plaintiff,  a  child  seven  years  old, 
who  received  an  injury  by  getting  into  the  defendant's  cart 
while  it  was  carelessly  left  in  the  street.  This  decision  has 
not,  however,  been  followed  in  this  state;  but  the  negligence 
and  imprudence  of  the  parents  or  guardians  in  allowing  a 
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child  of  tender  years  to  be  exposed  to  injury  in  the  highway 
has  been  held  to  furnish  the  same  answer  to  an  action  by  the 
child,  as  the  negligence  or  other  fault  of  an  adult  plaintiff 
would  have  done  in  a  similar  case:  Hartfield  v.  Roper^  21 
Wend.  615  [84  Aul  Dec.  278];  Brown  v.  MaamUy  6  Hill,  692 
[41  Am.  Dec.  771]. 

It  is  not  deemed  necessary,  after  the  very  able  and  satis- 
fiiciory  review  of  the  authorities  bearing  on  this  subject  which 
was  made  in  this  case  by  Chief  Justice  Beardsley,  as  reported 
in  Tonawanda  R.  R.  Co.  v.  Mtmgevj  5  Denio,  255  [49  Am.  Dec. 
289],  to  dwell  at  length  upon  the  cases  to  which  we  have  been 
referred  upon  the  present  argument.  SufSce  it  to  say,  that 
applying  the  principle  of  these  cases  to  the  facts  before  us,  we 
are  led  to  the  conclusion,  that  as  the  defendants  were  in  the 
lawful  exercise  and  enjoyment  of  their  rights,  and  would  have 
done  no  injury  to  the  plaintiff,  if  his  oxen  had  not  strayed  on 
the  track  of  the  railway;  and  as  they  were  there  without  right, 
in  respect  to  them  the  law  did  not  enjoin  it  as  a  duty  on  the 
defendants  to  take  care  not  to  injure  them.  The  want,  there- 
fore, of  such  care  was  not  in  judgment  of  law  a  fault  to  be 
attributed  to  the  defendants;  but  if  it  could  be  so  considered, 
the  plaintiff  having  also  been  in  fault,  by  which  he  contributed 
to  produce  the  injury,  is  not  entitled  to  recover:  PluckwM  v. 
ITtbon,  5  Car.  &  P.  876;  WiUiams  y.  Holland^  6  Id.  23;  Wool/ 
V.  Beardj  8  Id.  873;  SOU  v.  Browriy  9  Id.  601;  HiU  v.  Warren^ 
2  Stark.  277;  Smith  v.  SmUh,  2  Pick.  621  [13  Am.  Dec.  464]; 
Lane  v.  Crombis,  12  Id.  177;  Sarch  v.  Blackburn^  4  Car.  &  P. 
297;  Blyth  v.  Topham,  Cra  Jac.  168;  BureUe  v.  N.  Y.  Dry 
Dock  Co.,  2  Hall,  151;  Rattibun  v.  Payne,  19  Wend.  899;  Bush 
V.  Brainardy  1  Cow.  78  [18  Am.  Dec.  618].  The  judgment  of 
the  supreme  court  must  be  aflSrmed. 

Judgment  aflSrmed. 

OOfSTBISUTOBT  KbGUOINCB  OV  PaBTT  lHJUBMD  DOBAin   BlOST  OF  Ao- 

noH:  See  Kauurd  ▼.  Burton,  43  Am.  Deo.  249;  Irwin  y.  Sprigg,  46  Id.  667f 
Bkrffe  ▼.  Gardner,  SO  Id.  261,  and  cases  in  notes  thereto.  The  prineipal  case 
has  been  frequently  cited  as  an  authority  on  this  proposition:  PurvU  ▼.  Oofe* 
man,  21  N.  Y.  117;  Depor.  Nem  YorhCenL  R.  i?.»  84Id.  11;  MUUmY.  Hud^ 
mn  Rwer  SiesmbocU  Co.,  37  Id.  212;  WeUmg  ▼.  Judge,  40  Barb.  207;  Burke  ▼. 
Broadioag  etc  R.  R.,  49  Id.  631,  per  Miller,  J.,  dissenting;  HonegAerger  y» 
Seofmi  Ave.  R.  R.,  2  Abb.  App.  Dec  381;  &  C,  33  How.  Pr.  199,  200;  I 
Keyes,  572,  573;  Owen  ▼.  Hudeon  River  R,  R.,  2  Bosw.  378;  Dektfield  ▼.  Union 
Ferry  Co.,  6  Robt.  216;  CarroU  ▼.  New  York  etc  R.  R.,  I  Dner,  681;  8.  G», 
11  N.  T.  Leg.  Obs.  *148.  A  trespasser  acts  at  his  peril:  Roulston  ▼.  Clark,  8 
E.  D.  Smith,  373.  The  rule  deduced  from  the  English  cases  in  Center  ▼. 
Fmneg,  17  Barb.  98,  was  that  "the  plaintiff  may  recover  if  he  could  not 
h^ipe  ayoided  the  consequences  of  the  defendant's  neglig^ce  by  the  use  of 
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ordinary  care."    The  oourt,  hofwwer,  romarked,  eitiiig  the  prindpal  oaae 
among  othan,  that  the  langoage  of  aome  judgea  in  New  York  and  in  Bog* 
land  may  gcT  farther,  hnt  the  Wngliah  caaea  were  at  iM  prku^  and  on  ex- 
amination of  the  New  York  deeiaioim,  the  ooort  doabta  "whether  one  ef 
them  will  be  f oond  to  have  been  actually  decided  contrary  to  the  Engliah 
rale.**    In  BaoBter  ▼.  Seoand  Ave.  R.  B.,  80  How.  Pr.  222,  &  C.»  8  Bobt  618; 
it  waa  held,  citing  the  principal  caae,  that  a  charge  limiting  the  plaintiff 'a 
negUgenoe  to  "a  want  of  comnum,  ordinary  care  or  prndence^"  waa  coneet 
A  diatiwitJcn  waa  aooght  to  be  made  in  ChmaU$  ▼.  Hew  Tork  ele.  B,  1^9.88 
How.  Ft.  414^  410^  between  anch  caaea  aa  the  principal  caae^  where  there  waa 
no  priTity  of  contract  between  the  plaintiff  and  defendant^  and  the  defend* 
ant  had  not  aaramed  any  apecial  obligationa  or  dntiea  towaida  the  plaintii( 
and  caaea  where  the  one  injured  waaa  pnaenger  of  a  railroad;  and  aee  IngaU§ 
▼.  BiUif  43  Am.  Deo.  848,  and  note^  on  the  liability  of  oommon  cairien  lor 
in jnriea  aoatained  by  paasengera.    See  alao  the  prineqpal  caae  oited  in  Oaimm 
ete.B.B.y.  Jaaib$,  20  DL  486;  Chioago  ele.  B,  B.  ▼.  PakUm,  16  Id.  202;  aa 
■ancticning  the  caae  of  Har^fUld  ▼.  Boper,  21  Wend.  616;  &  C,  84  Am.  Deo. 
273.    A  deohiation  that  defendant  knowing  that  the  plaintiff,  a  child  eight 
yeara  old,  had  neither  experience  in  nor  knowledge  of  the  nae  of  gonpowder, 
and  waa  an  nnfit  peraon  to  be  tmated  with  it^  aold  and  delivered  gonpowder 
to  him,  and  that  he,  in  ignorance  of  ita  effeoti,  and  naing  that  care  of  which 
he  waa  capable,  exploded  it  and  waa  buned  thereby,  acta  forth  a  good  caaae 
of  action,  dittnigniahing  the  principal  caae,  in  that  in  the  latter  there  waa 
oontribntcry  negligence:  CaHer  ▼.  Towite,  88  Haaa.  668.    In  Lcumm  ▼•  Al' 
homy  Cfat  lAgki  C<k,  46  Barb.  270,  it  waa  aaid,  dting  the  principal  caae,  that 
there  were  aome  caaea  which  hold  an  in&nt  who  bringa  an  action  for  damagea 
reponsible  for  hia  own  negligenoe,  in  the  aame  manner  aa  if  he  were  an  adnlt^ 
upon  the  gronnd  that  infancy  mnit  be  need  aa  a  ahield,  and  not  aa  a  aword, 
and  npcn  the  gronnd  that  the  ne^igence  of  the  parent  or  gnardian  mnat  be 
impnted  to  him;  bat  there  waa  "no  joat  or  legal  principle  which,  when  the 
infant  himaelf  ia  free  from  negUgenoe^  impatea  to  him  the  ne^igence  d  the 
parent,  when,  if  he  were  an  adnlt^  he  woold  eeoape  it." 

The  above  role  of  oontribatory  negligence  haa  been  frequently  applied,  on 
the  anthority  of  the  principal  caae,  to  nulroad  companiea  injuring  atock  traa- 
paanng  on  their  tracka:  Ccrwhi  ▼.  New  York  <i&  £  12, 12.,  13  K.  Y.  46;  Hamoi 
▼.  (Jayuga  <t  8.  B  B,  26  Id.  432;  Talmadge  y.  Bmmeiaer  S  8.  B.  J?.,  18 
Barb.  497;  Terrf  ▼.  New  Tork  Cent  B,  R.,  22  Id.  683;  Bownum  ▼.  Troff  S 
B,  B.  R.,  37  Id.  618;  8taaU  ▼.  Bud&on  Biver  B.  B.,  89  Id.  298;  &  0.,  23  How. 
Pr.  463;  Chkago  He  B.  B.  ▼.  PatdUn^  16  BL  202;  PittOur^  tie.  B'p  ▼.  8ttuurt, 
71lDd.  606^  607;  Meidgny.  New  Tarkd:H.  B.  B.,  1  Hilt.  426;  and  the  de- 
fendanta  owe  no  duty,  cave  not  to  wantonly  or  reckleealy  injure  the  atock: 
SphmoTY.  New  TorkeU.  B.  B,  67 N.  Y.  166;  Magnardr.  Boekm  etc  B  B., 
116  Maaa.  460;  but  if  the  beaati  were  lawfully  on  the  track,  no  matter  how 
they  came  there,  the  owner  could  have  recovered  by  showing  negligence  on 
the  part  of  the  railroad  company:  Baton  v.  Delawaire  etc  B  B.,  67  N.  Y.  396, 
f)tr  Earl,  C,  diatingniahing  the  principal  caae,  which  holda  that  there  could 
be  no  recovery  becauae  the  animala  were  unlawfully  there;  and  aee  Purdy  v. 
New  Tork  etc  B  B.,  61  N.  Y.  365,  in  reference  to  a  liability  created  by 
statute.  See  alao  Needham  v.  San  Frandaeo  etc  B,  B,,  37  OaL  417,  disap- 
proving of  the  doctrine  of  the  principal  caae,  and  of  Tonaiwanda  B,  B  v. 
Mmnger,  49  Am.  Deo.  239.  The  eubjeot  of  the  liability  of  railroad  companies 
for  injuring  animala  ia  folly  disenawed  in  the  note  to  Tonawa$ida  B,  B.  v. 
Mmger.eupra;  and  aee,  inrthar,  Perttw  v.  Autam  &  i?.,  60  Id.  689;  FoMle- 
grift  V.  Bediker.  61  Id.  262. 
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MoBbayeb  u  Haboin. 

[7  IBSDBLL'8  BQUITT,  1.] 

TO  DnwxLTi  IvjuvcfnoN  will  bb  BsrusvD,  and  the  nganotioo 
win  bo  oootiiuied  till  \ho  hearing,  where  it  wat  granted  to  restrain  the 
defendants  from  working  gold  mines  claimed  by  the  defendant^  and 
when,  if  the  facts  are  as  stated  by  the  defendants,  the  injunction  conld 
do  them  no  harm,  but  if  the  troth  is  as  averred  by  the  plaintifb^  the  die- 
aolntion  of  the  injunction  woold  work  them  a  serious  injury. 

Appeal  from  the  Cleveland  counly  equity  court  The  opin« 
ion  states  the  case. 

/.  O.  Bynumj  for  the  plaintiffs. 

0.  W.  Baxter  and  LanderSj  contra. 

Bj  Court,  PsABsoN,  J.  The  plaintiffs  allege  that  in  July, 
1849,  thej  leased  from  the  defendant  Joseph  Hardin,  for  the 
term  of  five  years  thence  next  ensuing,  a  tract  of  one  hundred 
and  fifty  acres  of  land,  on  which  the  said  Hardin  then  resided 
lying  on  the  waters  of  Little  Hickory  creek,  in  the  county  of 
Cleveland,  adjoining  the  land  of  the  widow  Hogue,  for  the  pur- 
pose of  hunting  for  gold  and  silver  mines,  and  with  the  right 
and  privilege  of  working  all  the  mines  then  known  on  the  said 
land,  or  that  might  he  discovered  during  the  term  of  the  said 
lease.  The  lease  was  reduced  to  writing  and  executed,  and 
left  with  one  FuUenwider  for  safe  keeping,  and  the  defendant 
Joseph  Hardin  afterwards  got  possession  of  it  and  refused  to 
return  it  The  bill  then  states  that  afterwards  the  defendants, 
Joseph  Hardin,  and  William  McEntire,  Jefferson  Hoskins, 
Bdmond  Rippy,  John  Roberts,  and  Dial  Hardin,  under  his 
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authority  entered  on  the  land  and  have  been  working  for  gold, 
in  despite  of  the  rights  and  remonstrances  of  the  plaintiff,  and 
have  done  and  are  doing  irreparable  damage,  by  taking  oflF 
large  quantities  of  gold  and  working  the  mines  in  an  unskill- 
ful manner.  The  prayer  is,  that  the  defendants  may  be  en- 
joined from  working  on  the  land  included  in  the  lease  to  the 
plaintiffs,  and  for  an  account  of  the  gold  collected  by  the 
defendants. 

The  defendant  Joseph  Hardin  answered,  but  he  submitted 
to  the  decretal  order,  continuing  the  injunction  until  the  hear- 
ing, and  his  answer  was  not  sent  to  this  court 

The  defendants  McEntire  and  Hoskins  admit  that,  in  the 
month  of  August,  1849,  with  the  consent  of  their  co-defendant, 
Joseph  Hardin,  they  worked  on  the  land  included  in  the  lease 
for  a  short  time,  and  made  some  seven  pennyweights  of  gold 
each.  They  aver  that  they  believed  that  the  said  Ebirdin  had 
full  power  and  authority  to  put  them  in  possession,  but  being 
afterwards  informed  by  some  of  the  plaintiffs  that  they  were 
entitled  to  all  mining  privileges  under  their  lease,  they  quit 
the  land  before  the  bill  was  filed  and  have  not  since  interfered. 

The  defendants  Rippy,  Roberts,  and  Dial  positively  deny 
that  they  have  ever  worked  for  gold  on  the  land  included  in 
the  lease  made  by  Joseph  Hardin  to  the  plaintiffs.  They,  say 
it  is  true  they  have  been  working  on  the  land  adjoining  the 
land  of  the  said  Hardin,  but  the  land  on  which  they  have 
been  working  belongs  to  the  defendant  Roberts,  and  has  been 
notoriously  in  his  possession  for  more  than  twenty  years,  and 
never  did  belong  to  nor  was  in  possession  of  the  defendant 
Joseph  Hardin,  and  is  not  included  in  the  land  leased  by  the 
said  Hardin  to  the  plaintiffs. 

The  motion  to  dissolve  the  injunction  was  refused,  and  the 
iigunction  was  continued  until  the  hearing,  from  which  order 
all  of  the  defendant^,  except  Joseph  Hardin,  appealed. 

As  to  the  defendants  McEntire  and  Haskins,  they  admit 
that  they  worked  a  short  time  imder  the  license  of  Joseph 
Hardin,  after  he  had  leased  to  the  plaintiffs;  but  they  say 
they  had  left  the  land  before  the  bill  was  filed,  and  have  no 
intention  further  to  interfere.  Such  being  the  case,  the  injunc- 
tion can  do  them  no  harm,  and  at  the  final  hearing  their 
liability  to  account,  and  their  right  to  recover  costs,  can  be  in- 
vestigated and  passed  on. 

As  to  the  defendants  Rippy,  Roberts,  and  Dial,  they  say  the 
land  on  which  they  are  at  work  is  not  included  in  the  lease  to 
the  plaintiffs.    If  this  be  true,  the  injunction  does  not  inter- 
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fere  with  them,  and  will  do  them  no  harm.  If  it  be  not  true, 
and  they  are,  in  fact,  working  on  the  land  of  Joseph  Hardin, 
which  he  leased  to  the  plainti£fs,  then  it  is  admitted  that  they 
should  be  enjoined.  If  the  defendants  tell  the  truth,  the  in- 
junction can  do  them  no  harm.  But  if  the  truth  is  as  averred 
by  the  plaintiffs,  a  dissolution  of  the  injunction  would  be  of 
serious  injury  to  them.  Hence  it  was  necessary,  under  the 
circumstances,  to  continue  the  injunction  By  doing  so,  no 
harm  is  done  on  one  side,  and  the  chance  of  doing  injury  is 
avoided  on  the  other.  Injunctions  of  this  kind  are  not  put  on 
the  same  footing  with  injunctions  to  stay  executions  on  judg* 
ments  at  law,  where  the  legal  rights  of  the  parties  have  been 
adjudicated. 

This  opinion  will  be  certified  to  the  court  below.  The  defend- 
ants must  pay  the  costs  of  this  court. 

Ordered  and  decreed  accordingly. 

CouBT  WILL  HOT  DxssoLVi  Sfiozal  Ivjvvcnojs  WHSRS  Ibbsparablb 
Injubt  IB  Alliobd  by  the  pUintiff  and  is  made  apparent  by  allegationa  in 
hia  billy  aimply  on  the  denial  in  the  defendant*^  answer:  Troy  ▼.  Norment,  2 
Jones  Eq.  318,  citing  the  principal  case;  the  conrt  aaid  that  the  principle  gov- 
erning such  an  application  waa  folly  stated  in  the  principal  case  and  Pumdl 
r.  DmM,  8  Ired.  Eq.  9.  See  also  Dfmgh^  ▼.  8,dfS.  R,  B.  Co.,  51  Am.  Deo. 
287. 


BlANTON   V.    MOBBOW 
[7  iBSDSLL's  BQirmr,  47.] 
ExaoDTioir  Cbxatbi  No  Ldev  on  Slatsb  not  within  OoxTSTZf  and  does 
not  affect  the  debtor's  right  to  dispose  of  them. 

IntKBEST  of    BkKAINDIBMAN    IB   SiXBJBOT  TO  BB  SOLD  ONBXE  EXIOUTION; 

bat  the  property^  if  personalty,  mnst  be  present  at  the  sale  in  order  to 
render  it  valid. 

Stith  Mayes,  on  his  death,  bequeathed  certain  slaves, 
amongst  his  other  property,  to  his  wife  for  life,  and  then  over 
to  his  children.  James,  one  of  the  children,  during  the  life  of 
the  widow,  sold  his  interest  in  the  estate  to  one  Morrow.  A 
judgment  was  afterwards  recovered  against  Morrow  by  one 
McBumey;  a  j!./a.  was  issued  and  delivered  to  the  sheriff, 
who  advertised  the  interest  of  Morrow  in  the  negroes  for  sale. 
Blanton  became  the  purchaser  at  the  sale.  None  of  the  slaves 
were  present  at  the  sale,  some  being  in  another  state,  others  in 
a  different  county;  while  those  who  were  in  the  county  were  in 
the  possession  of  persons  to  whom  they  had  been  leased  by 
the  widow.  Afterwards,  on  the  death  of  the  widow,  a  parti- 
tion of  the  estate  was  had,  and  it  was  agreed  that  the  question 
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of  right  between  Morrow  and  Blanton  should  be  determined 
by  the  court.  The  court,  after  deliberation,  decided  that 
Blanton's  purchase  was  void,  and  that  Morrow's  title  was 
good     Blanton  appealed. 

/.  0.  Bynunij  for  the  plaintiff. 
/.  Baxter^  contra. 

By  Court,  Ruffik,  C.  J.  The  only  question  is  as  to  the 
effect  of  the  plaintiff's  sale,  and  upon  that  the  court  concurs 
with  his  honor  that  it  did  not  divest  the  title  of  Morrow.  It  is 
BO,  beyond  doubt,  as  to  the  slaves,  which  were  not  in  the 
sheriff's  county;  for  the  execution  did  not  create  a  lien  on 
them,  nor  affect  the  debtor's  right  to  dispose  of  them:  Den  ex 
dem.  Hardy  v.  Jasper^  3  Dev.  158.  The  cases  cited  in  the  ar- 
gument of  Knight  v.  Leak^  2  Dev.  &  B.  133,  and  ifcLeod  v. 
Pearccj  2  Hawks,  110  [11  Am.  Dec.  742],  show  that  it  is  the 
same  with  respect  to  those  which  were  in  the  county.  For 
although  such  a  vested  interest  as  Morrow  had  in  these  slaves 
is  liable  to  be  sold  under  execution,  yet  the  other  cases  estab- 
lish also  that  this  forms  no  exception  to  the  general  rule  that 
personal  property  sold  under  execution  must  be  present  in 
order  to  render  the  sale  valid. 

That  is  all  which  it  is  necessary  for  the  court  to  say  for  the 
purposes  of  this  cause.  But  it  seems  to  be  proper,  in  order  to 
avoid  embarrassment  to  officers  and  to  prevent  doubts  as  to  the 
proper  course  to  be  pursued  in  such  cases,  that  it  should  be 
added  that  the  court  is  of  opinion  that  from  the  necessity  of 
the  case  the  tenant  of  the  particular  estate  must  submit  to  the 
inconvenience  of  producing  the  slaves  at  the  day  and  place  of 
sale,  or  if  that  could  not  be  satisfactorily  arranged  between 
the  tenant  and  the  sheriff,  to  the  further  inconvenience  of  a 
seizure  by  the  sheriff  for  the  purpose  of  securing  the  property 
and  making  the  sale.  That  results  from  the  two  propositions, 
that  the  remainder  or  reversion  is  subject  to  execution,  and 
that  the  thing  itself,  in  which  such  an  interest  is  vested  in  the 
debtor,  must  be  present  when  it  is  sold.  That  course,  it  is  be- 
lieved, has  been  generally,  if  not  universally,  observed.  It 
Bt-ands  on  the  eame  principle  on  which  the  sheriffs  seize  the 
Bhare  of  a  tenant  in  common  on  a  fieri  facias  against  him 
alone.  There  is,  therefore,  no  error  in  the  decree,  and  it  must 
be  so  certified;  and  Blanton  must  pay  the  costs  in  this  court. 

Ordered  and  decreed  accordingly. 

Pbesencx  or  Goods  at  Execution  Sale,  KicBaaiTT  or,  and  Eincr  or 
tVA:eT  or:  See  McHfttky  ▼.  Hartf  49  Am.  Deo.  404,  and  note^  referring  t4> 
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previouB  cases  in  tfais  teries.  The  yrincipal  case  was  dted  to  the  point  that 
the  sale  of  a  negro  under  exeontion  was  void,  if  he  was  not  present,  in  Me- 
Leran  ▼.  McKethan,  7  Ized.  Eq.  72, 

RsvxBaioNABT  Iktibist,  how  Fab  8ubjiot  to  Sals  ov  Kuuutioh;  See 
SfMUh  ▼.  ^t/ef,  49  Am.  Deo.  782;  and  note^  citing  oases  as  to  liability  of  inter- 
est of  a  vested  remainderman  to  levy  and  ezeeation.  See  also  De  Haas  ▼• 
AMii,44Id.201»andnotetoJ7ycby.  Atrnqr,  Id.  838. 


Habbis  V.  Habbis. 

[7  tuniLL's  Xqumr,  lu.] 

COTXBT   BimiLBD   TO    SSPABATB   ESTATB   TX    PnMOHAL    PbOPIBTT, 

unless  there  be  some  daase  of  restraint  of  her  <l«mfaiifl«i,  may  oonvey  it» 
and  do  all  other  aots  in  respect  to  it|  in  the  same  manner  as  if  she  were 
tk /erne  sole* 
Srtlsd  Buls  of  Codbt  or  Equtft  xh  Enoi.avd  bjdobb  Bbvolutiov  is 
obligatory  upon  the  courts  here,  Just  as  much  as  any  other  established 
role  of  property  damd  from  onr  ancestors,  where  there  is  no  IsgislatioD 
on  the  snbject^  and  no  repngnaoic^  to  oar  form  of  government. 

F.  Ward  convejed  a  negro  girl  to  Thomas  Ward  in  trust  for 
the  separate  use  of  Nancy  Harris  for  her  life,  free  from  the  con* 
trol  of  her  husband  William;  and  after  her  death,  the  girl, 
with  her  increase,  to  go  to  the  separate  use  of  Elisabeth  I^ed- 
better  and  Sallj  Scorej,  free  from  the  control  of  their  husbands, 
and  upon  the  death  of  either  or  both,  to  go  one  half  to  the  chil- 
dren of  Elizabeth,  and  the  other  half  to  the  children  of  Sally. 
There  was  no  clause  in  the  conveyance  restraining  the  disposi- 
tion of  the  slave.  The  girl  was  in  the  possession  of  Harris  and 
wife.  Afterwards,  Harris  being  much  indebted,  and  Ledbetter 
and  Scorey  being  his  sureties,  they  and  their  wives,  the  bene- 
ficiaries in  the  conveyance,  joined  in  a  sale  of  the  negro  girl 
and  one  of  her  chilcbren  to  the  defendant,  and  made  a  deed 
with  covenants  of  general  warranty.  The  plaintiffs,  the  bene- 
ficiaries in  the  deed  of  settlement,  now  file  this  bill  to  set  aside 
the  conveyance,  charging  that  the  defendant  purchased  with 
notice  of  the  deed  of  settlement,  and  prayed  that  he  might  be 
decreed  to  deliver  up  the  slave  and  her  increase,  and  account 
for  the  hires,  that  the  purposes  of  the  deed  of  settlement  might 
be  performed. 

Ouiany  for  th^  plaintiffs. 
Bynwny  contra. 

By  Court,  Rufvin,  C.  J.  The  plaintiffs  have  failed  to  estab- 
lish any  extraneous  circumstance  to  impeach  the  conveyance  to 
the  defendant    Indeed,  the  allegations  of  th<9  bill  are  expressed 
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in  such  general  terms,  that  one  most  suppose  that  no  relief 
could  be  expected  on  tiiem;  and  that  it  was  intended  to  put 
the  relief  on  the  ground  that  the  conveyance  by  a  married 
woman  of  a  slave,  held  by  a  trustee,  to  her  sole  and  separate 
use,  is  inoperative.  The  opinion  of  the  court,  however,  is  to 
the  contrary;  and  we  hold  that  a  feme  covert^  entitled  to  a 
separate  estate  in  personal  property,  unless  there  be  some 
clause  of  restraint  of  her  dominion,  may  convey  it  and  do  all 
other  acts  in  respect  to  it  in  the  same  manner  as  if  she  were 
a  JeiM  sole.  That  is  the  settled  law  of  the  court  of  equity  in 
England,  and  was  long  before  the  revolution;  and  it  is,  there* 
fore,  obligatory  upon  the  courts  here,  just  as  much  as  any 
other  established  rule  of  property  derived  from  our  ancestors. 
To  go  no  further  back,  it  was  unquestionable  law  in  Lord 
Hardwicke's  time.  In  Peacock  v.  Monk,  2  Ves.  191,  he  points 
out  the  difference  in  that  respect  betw^n  real  estate  and  per- 
sonalty, or  the  profits  of  real  estate,  which  in  fact  is  personalty, 
and  goes  to  the  executor;  and  he  gives  the  reasons  for  the 
difference.  As  to  personal  property,  he  says,  where  the  wife 
has  a  separate  use  in  it,  "she  may  dispose  of  it  by  an  act  in  her 
life-time  or  by  will.  She  may  do  it  by  either,  though  nothing  is 
said  of  the  manner  of  disposing  of  it " — that  is,  in  the  settle- 
ment or  articles.  That  has  never  been  denied  in  England  from 
that  day  to  this,  though  the  grounds  of  the  rule  have  been 
often  stated  in  subsequent  cases,  and  the  principle  itself  more 
distinctly  explained.  In  Fettiplace  v.  Gorges^  1  Ves.  jun.  46, 
and  S.  C,  3  Bro.  C.  C.  8,  it  was,  for  example,  stated  in  terms 
that  personal  property,  settled  or  agreed  to  be  settled  to  the 
separate  use  of  a  married  woman,  may  be  disposed  of  by  her 
as  a  feme  sole  to  the  fiill  extent  of  her  interest,  although  no  par- 
ticular form  for  doing  so  is  prescribed  in  the  instrument.  The 
principle  of  that  rule  is,  that  she  takes  separate  property  as 
hers  exclusively,  with  all  the  rights  and  incidents  of  property; 
of  which  one,  and  a  most  important  one,  is  the  right  of  dis- 
position. The  principle  has  been  applied  to  all  cases  since, 
in  whatever  form  they  may  have  arisen.  Thus  she  may  con- 
vey persoaaltj  in  which  she  is  entitled  to  a  separate  use  in  re- 
version, as  weU  as  a  present  interest:  Sturgis  v.  Corp,  13  Ves. 
190.  She  may  sell  or  give  even  to  her  husband,  since  in  respect 
of  that  property  they  are  regarded  as  distinct  persons,  like  other 
strangers;  though  the  court  will  scrutinize  such  dealings  upon 
a  natural  suspicion  of  actual  constraint  on  her:  Pawlet  v.  Dela- 
valy  2  Ves.  sen.  663;  Squire  v.  Dean,  4  Bro.  C.  C.  326.  She  may 
not  only  convey  her  separate  property,  but,  without  the  consent 
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of  her  husband  or  trustee,  she  may  incumber  it  by  mortgage^ 
or  charge  it  by  contracting  debts,  as  by  giving  a  bond  for  so 
much  money  merely:  Fettiplaee  v.  OorgeSf  1  Ves.  46>  and  Hulme 
T.  Ten%fUj  1  Bro.  C.  C.  16;  S.  C,  2  Dick.  560. 

Other  instances  need  not  be  dted  as  evidence  that  in  the 
last  case  Lord  Thurlow  laid  down  the  rule  as  correctly  as  he 
did  explicitly^  which  he  took  from  Peacock  v.  Mank^  2  Ves.  191, 
that  a  feme  covert^  acting  in  respect  of  her  separate  personal 
property,  is  competent  to  act  in  all  respects  as  if  she  were  a 
fevM  9ole.  He  says  it  was  impossible  to  say  the  contrary. 
Now,  beyond  all  controversy,  the  ground  of  that  rule  is  not  any 
capadfy  or  power  supposed  to  be  imparted  to  a  married  woman 
by  her  husband,  or  by  the  instrument  creating  the  separate 
use,  as  a  capacity  or  power  thereby  created,  and  subsisting  by 
itseli^  apart  from  the  property;  but  it  arises  out  of  the  owner- 
ship of  the  property,  and  the  right  such  absolute  ownership 
imparts  to  Uie  person,  to  do  with  it  as  she  pleases.  When 
equity  adopted  the  principle  allowing  that  separate  property 
might  be  vested  in  a  married  woman,  which  the  law  denied, 
it  followed,  as  being  inherent  in  the  ju$  proprietatis^  that  there 
should  be  the  jus  diaponendi.  That  is  declared  in  all  the  cases 
to  be  the  principle;  and  there  is  no  contradiction  among  them. 
Even  when  a  gift  is  made  in  general  terms  to  the  sole  and 
separate  use  of  a  feme  coverty  and  the  instrument  goes  on  to 
add  that  she  may  dispose  of  it  in  some  particular  manner,  as 
by  deed  or  will,  yet  she  may  do  so  in  any  other  manner,  by 
reascm  of  her  general  property,  in  which  the  power  is  merged: 
ElUm  V.  Sheppardy  1  Bro.  C.  C.  632;  Halee  v.  Margerumy  3  Ves. 
299.  Such  being  the  nature  of  a  feme  covert's  right  to  dispose 
of  her  separate  property — conferred  by  equity,  not  created  by 
the  settler — ^the  doubt  was,  whether  any  restraint  upon  the 
right  of  alienation  by  the  provisions  of  the  deed  was  admissible. 
Upon  principle,  it  unquestionably  was  not;  because  the  com- 
mon law  denies  such  a  restriction,  and  in  respect  to  equitable 
<«tate8,  the  general  rule  is  that  equity  follows  the  law.  But 
ihis  anomaly  was  admitted  by  the  coiurt  of  equity  in  order  the 
more  e£fectually  to  protect  the  wife  from  the  conto)l  or  solicita- 
tions of  her  husband,  and  thereby  make  the  separate  property 
a  more  e£fectual  provision.  As  was  observed  by  Judge  Oastcm 
in  Dick  v.  Pitchfordy  1  Dev.  &  B.  £q.  480,  the  controversy  upon 
that  point  is  settled  by  authority  in  England,  in  the  cases 
cited  by  him. 

But  (hat  very  controversy  only  shows  more  conclusively  that 
but  for  the  provisions  in  the  instrument  in  restraint  of  the  an- 
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ticipatioii  of  profits  or  alienation  of  the  capital,  the  right  of 
dispodtion  existed  as-an  absolute  right  belonging  to  the  owner 
of  the  property.  Is  there  any  reason  why  the  judges  of  this 
court  should  not  hold  the  law  to  be  the  same  here?  or  rather, 
why  we  should  not  be  obliged  so  to  hold?  There  seems  to  be 
none  whatever — ^no  plausible  ground  for  setting  up  a  new  rule 
upon  their  own  arbitrary  will.  If  there  had  been  any  legisla- 
tion on  the  subject  at  aU  incompatible  with  the  law  our  ances- 
tors brought  with  them;  if  there  were  anything  in  those  rules 
repugnant  to  or  inconsistent  with  the  form  of  government,  as 
it  is  expressed  in  the  statute,  respecting  the  parts  of  the  com- 
mon law  to  be  in  force  here— then  the  judges  ought  to  conform 
and  mold  the  rules  to  correspond  by  proper  qualifications. 
But  we  are  not  aware  of  any  such  legislation  or  repugnancy. 
On  the  contrary,  the  courts  of  this  state  have  heretofore  pro- 
ceeded on  the  idea  that  they  were  to  administer  the  law  upon 
ihiB  subject  as  they  found  it,  as  in  other  instances.  In  Dick 
V.  Pitehford^  1  Dev.  &  B.  Eq.  480,  just  quoted,  this  doctrine  of 
equity  is  recognised,  and  used  as  illustrating  the  question 
then  before  the  court,  which  was  the  right  of  a  male  cestui  que 
trust  so  assign  the  trust  fund,  though  by  the  terms  of  the  deed 
the  trustee  was  to  apply  the  profits  annually  to  his  use.  In 
other  cases  of  creditors  seeking  satisfaction  out  of  a  trust  fund 
intended  to  be  tied  up  beyond  the  control  of  an  improvident 
cestui  que  trusty  it  has  been  said  that  the  only  instance  in  which 
such  a  provision  could  hold  was  in  thatof  a  married  woman — 
thus  implying  that  without  the  provision,  there  would  be  no 
restraint  on  her.  Again,  so  far  from  considering  the  separate 
properfy]  of  a  married  woman  susceptible  of  transfer,  under 
the  idea  of  her  executing  a  power,  it  was  held  in  MiUer  v. 
Bingham^  1  Ired.  Eq.  423  [86  Am.  Dec.  58],  that  when  prop- 
erty was  thus  conveyed  during  the  marriage  of  a  /«me,  the 
separate  use  itself  ceased  ipso  /octo,  upon  the  determination  of 
the  coverture,  and  was  converted  into  an  ordinary  trust  for 
the  feme^  and  so  vested  in  her  second  husband.  And  in  Fransr 
V.  Brw/yidow^  8  Id.  237  [42  Am.  Dec.  165],  the  general  princi- 
ple was  declared  as  derived  firom  Hvlme  v.  Tenant^  1  Bro.  0.  C. 
16,  and  other  cases,  that  debts  contracted  by  a  feme  covert^  in 
reference  to  her  separate  personal  property,  bound  such  prop- 
erty in  the  hands  of  her  trustee,  and  satisfaction  of  the  debt 
was  decreed  out  of  slaves  held  to  Mrs.  Brownlow's  separate 
use,  though  the  deed  for  the  slaves  contained  no  power  to  her 
to  charge  debts  or  alien. 

Let  it  not  be  said  that  the  slaves  were  the  produo^  of  the 
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profits  of  the  land,  which  were  at  her  dispoBal,  and  therefore 
that  the  creditors  had  a  right  to  follow  those  profits  in  the 
slaves,  in  which  they  were  invested.  That  was  not  the  princi- 
ple of  the  decree  or  of  the  opinion  given.  On  the  contrary, 
the  relief  proceeded  simply  and  exclusively  on  the  fact  that 
the  slaves  were-purchased  and  held  by  the  trustee  to  her  sepa- 
rate use.  In  Newlin  v.  Freeman^  4  Ired.  Eq.  312,  it  was  ex- 
pressly held  that  the  droumstance  of  the  investment  of  the 
wife's  separate  money  in  other  property  can  have  no  effect, 
and  that  the  property  thus  purchased  will  be  treated  as  if  it 
had  been  derived  in  any  other  manner;  that  is,  that  its  nature 
will  depend  on  the  nature  of  the  conveyance  taken  for  it.  In 
that  case,  accordingly,  land  which  was  bought  with  the  sepa- 
rate money  of  the  wife  and  conveyed  to  a  trustee  for  her,  but 
not  to  her  separate  use,  and  without  a  power  to  her  to  devise 
it,  could  not  be  disposed  of  by  her  will,  though  the  marriage 
articles  authorized  her  to  devise  the  land  she  had  at  the  mar- 
riage and  also  all  her  personal  property.  Besides,  how  does  she 
get  the  right  to  dispose  of  the  profits  more  than  the  capital  ? 
If  it  be  said  that  the  perception  of  the  profits  is  the  use  given 
to  her,  the  answer  is,  that  the  use  secured  to  her  is  as  much 
the  use  of  the  capital  as  of  the  profits — ^all  consisting  of  prop- 
erty the  same  in  kind,  namely,  personalty,  and  therefore  each 
must  be  equally  at  her  disposition.  It  is  dear,  therefore,  that 
Frazier  v.  Broumhwj  3  Ired.  Eq.  237  [42  Am.  Dec.  165],  pro- 
ceeded upon  the  general  principle,  that,  as  to  separate  personal 
property,  the  lady  was  a,  feme  solcy  and  therefore  equity  would 
lay  hold  of  that  property  for  the  benefit  of  her  creditors — at 
least,  where  she  charged  the  debt  on  it.  If,  in  that  case,  after 
purchasing  the  slaves  with  her  own  money,  she  had  taken  the 
conveyance  to  herself  or  to  a  trustee  for  her  simply,  and  not 
expressing  it  to  be  for  her  separate  use,  there  can  be  no  doubt 
but  they  would  have  belonged  to  the  husband.  But  when  she 
took  a  deed  to  a  trustee  to  her  separate  use,  then,  without  any 
regard  to  the  source  from  which  the  purchase-money  was  de- 
rived, the  slaves  as  her  separate  personal  property,  and,  as  such 
merely,  were  charged  with  her  debts  and  became  liable  to  be 
sold  for  their  satisfaction,  as  an  incident  of  ownership,  as  legal 
personal  property  may  be  taken  at  law  by  execution.  That 
case  is  therefore  a  precise  authority  that,  in  respect  to  such 
separate  property,  a  married  woman  is  held  here,  as  in  Eng- 
land, to  act  as  a  feme  sole.  Hence,  if  the  courts  here  had  been 
at  liberty  formerly  to  pay  no  respect  to  the  principle  so  long 
settled  in  the  mother  country  and  to  invent  a  new  system  for 
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use  here,  it  eeems  clear  that,  upon  every  principle  on  which 
judicial  precedents  obtain  authority,  the  series  of  dicta  and 
decisions  in  this  state  should  be  conclusive  with  the  present 
judges. 

It  is  said,  indeed,  that  a  contrary  course  has  been  followed 
in  some  of  our  sister  states.  But,  we  believe,  not  after  many 
abjudications  had  been  made^conformably  to  the  old  law.  In 
New  York,  it  is  true  that  it  was  once  held  that  a  married 
woman  was  not  to  be  deemed  B,feme  aoU  in  respect  to  her  sepa- 
rate property,  save  only  sub  modo  and  to  the  extent  and  in 
tne  manner  prescribed  in  the  instrument  creating  the  estate: 
Methodist  Church  v.  Jaques^  3  Johns.  Ch.  78.  But  even  the 
authority  of  Chancellor  Kent's  great  name  could  not  uphold 
that  position;  imd,  upon  appeal,  the  decree  was  reversed  in 
the  court  of  errors  upon  the  opinions  of  the  most  eminent 
judges:  Jaques  v.  Methodist  Churchy  17  Johns.  549  [8  Am.  Dec. 
447].  Since  that  time,  by  various  judgments  of  the  court  of 
errors  and  Chancellor  Walworth,  the  old  doctrine  is  re-estab- 
lished in  its  integrity.  In  South  Carolina,  it  seems  to  be  set- 
tled otherwise,  it  must  be  admitted.  But  that  seems  to  have 
been  upon  the  authority  of  an  early  case  in  that  state,  Ewing 
V.  Smithj  3  Desau.  417  [5  Am.  Dec.  657],  reversing  a  decree 
of  Chancellor  Desaussure  founded  on  full  research  in  the  cases 
on  this  subject  and  their  reasons.  It  is  true  that  Judge 
Harper,  in  Reid  v.  Lamar ^  1  Strobh.  Eq.  27,  speaks  of  the  re- 
striction on  tlie  right  of  the  feme  to  dispose  of  her  property 
except  imder  an  express  grant  of  power,  as  more  in  conformity 
with  the  policy  on  which  the  right  of  separate  property  to  the 
wife  was  allowed  in  equity.  But  he  means  only  thereby  that 
it  the  better  protects  the  interests  of  the  wife,  and  not  that  it 
is  against  the  public  policy,  that  a  married  woman  should 
have  the  right  of  disposition.  He  could  not  mean  the  latter; 
for,  if  that  were  true,  then  even  the  most  express  grant  in  the 
settlement  would  not  confer  the  power,  since  the  law  never 
suffers  the  acts  of  parties  to  defeat  its  policy.  Yet  he  admits, 
and  no  one  can  deny,  that  at  all  times  a  married  woman  has 
been  capable  of  executing  a  power,  and  that  for  her  own  bene- 
fit as  well  as  that  of  another.  And  the  late  Mr.  Justice  Story, 
subsequently  to  all  the  American  adjudications,  states  the  old 
rule  of  equity  as  being  yet  the  rule,  without  any  qualification 
from  those  decisions:  2  Story's  Eq.  Jur.,  sees.  1339  et  seq. 

It  is  in  fact,  then,  not  a  question  of  policy,  but  simply  a 
question  of  construction  of  the  instnmient  creating  the  estate; 
whether,  when  it  conveys  property  to  the  separate  use  of  a  mar- 


Deo.  1850.]  Harris  v.  Harris.  899 

ried  woman,  it  means  to  restrain  her  right  of  alienation,  as 
incident  of  ownership,  when  it  expresses  no  restraint,  or  only 
when  the  intention  to  restrain  is  declared  in  the  inatroment. 
It  might  have  been  contended,  with  some  apparent  reason,  to 
be  against  the  policy  of  this  comitry  and  the  habits  of  onr  do- 
mestic relations,  to  allow  separate  equitable  property  in  a  wife 
at  all.  But  it  is  too  late  to  think  of  that;  and  it  is,  moreover, 
altogether  a  diflTerent  question  from  the  present  Being  al- 
lowed, the  dispute  now  is  as  to  the  meaning  of  the  instrument 
This  dispute  is,  therefore,  merely  as  to  the  form  of  conveyances 
or  agreements  for  the  separate  use  of  a  ferne  eavertj  and  dees 
not  in  the  least  concern  the  policy  of  the  law  or  the  institutions 
of  the  country,  since,  by  express  provisions,  the  parties  may 
undoubtedly  confer  the  power  of  disposition  or  restrain  it 
That  being  the  true  nature  of  the  question,  it  would  seem  to 
be  too  much  like  unsettling  the  forms  of  conveyances  and  the 
rules  of  property  to  say,  contrary  to  a  very  old  rule  of  con- 
struction, that  the  parties  intended  to  restrain  alienation, 
though  they  do  not  say  so.  It  is  enough  to  fetter  an  owner, 
when  the  donor  says  he  does  not  mean  she  shall  dispose  of  the 
property,  but  only  enjoy  ihe  profits  during  her  coverture  or 
life.  Suppose  a  parcel  of  chargeable  or  sick  slaves  to  be  a  mar- 
ried woman's  separate  property  and  all  her  property.  How 
are  they  to  be  fed,  clothed,  or  cured,  unless  debts  can  be  con- 
tracted on  their  credit,  or  some  of  them  may  be  sold?  Yet 
upon  the  doctrine  that  she  can  move  only  under  a  power,  she 
is  perfectly  helpless,  and  the  slaves  must  be  left  to  their  fate 
of  destitution  or  death;  or  an  exception  must  be  admitted, 
which  shows  that  there  is  either  no  general  rule,  or  one  to 
which  exceptions  may  be  arbitrarily  aUoived,  without  regard 
to  the  supposed  meaning  of  the  deed  and  intention  of  the 
parties. 

The  plaintiffs,  therefore,  who  are  married  women,  are  con- 
cluded by  their  deed,  which  in  this  court  is  considered  as 
passing  aJl  their  estate;  and  as  no  relief  is  sought  except 
against  the  deed,  the  bill  must  be-dismissed,  with  costs. 

Bill  dismissed,  with  costs. 

PsARSON,  J.,  delivered  a  dissenting  opinion. 

OmmoL  or  Mabrtkp  Woman  ovsb  hxb  Sipabati  BBSAnL— Tliii  wat^ 
fact  i»  diMuased  in  the  notes  to  Bioing  v.  Smith,  6  Am.  Dm.  S57;  7%oma$  t. 
FohpeU,  aO  Id.  220;  lee  also  Searborough  v.  WaOina,  60  Id.  628»  and  notei 
CaOumn  v.  CaOomi,  40  Id.  667;  CoijeQ  r,  DunUm,  Id.  480;  Tmm  ▼.  Nor- 
tona,  61  Id.  176;  HoUi$  v.  Franooii^  Id.  760;  CaOaham  v.  PaUermm,  Id.  712. 
In  WUlmmmm  t.  WiOimmmmt  4  Jcnet  B^.  287*  tha  jnnmgtX  OMe  wm  cited  ta 
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the  point  that  where  a  teetetar  giree  to  his  ezeoaton^  for  the  eolo  and  oepenAe 
oaa  of  hiB  wife,  the  property  he  hae  pat  into  her  ppeeoerioDi  the  wife  takee  a 
eepaiate  estate^  and  the  traJsteee  may  permit  her  to  hare  poenesioa  of  it  and 
use  and  eiij<7  it  with  her  family;  and  ae  there  waa  no  olanee  of  reetraint^  ahe 
waa  entitled*  not  only  to  the  intereet^  bnt  the  prinoipal  of  the  money  giTen  her, 
ahoiild  her  neoeaaitiea  require  it  The  dootrine  of  the  prinoipal  ease  haa  not 
been  followed  in  North  Carolina.  The  ooorta  in  sabeeqnent  oaaea  have  been 
unwilling  to  adopt  ita  liberal  role  in  faTor  of  manied  women.  In  KnooB  t. 
Jardcm^  6  Jonee  Eq.  178,  Manly,  J.,  aaid:  "In  the  eaae  of  Fnmier  ▼•  Browi^ 
loWf  8  Ired.  Eq.  237,  it  haa  been  dedided  by  thia  oourt  that  a  manied  woman 
may,  in  an  oUigatian  which  ahe  oontracta,  apeoifiGally  ohaxge  the  aame  on 
her  aeparate  property,  where  it  ia  done  with  the  oonoozrenoe  of  the  tnutee. 
And  in  the  caae  of  SdrrU  ▼.  ffarrie,  7  Id.  Ill,  it  ia  decided  where 
alaTea  are  beqneathed  to  the  sole  and  aepaiate  nse  of  a  married  woman  dnr^ 
ing  her  lif e^  and  then  for  the  nae  of  two  danghten»  and  then  over  to  their 
children,  that  a  aale  by  the  woman  in  which  her  hnaband,  the  danghtera, 
and  their  hnabanda  joined,  waa  good.  It  waa  not  neoeaaary  to  thia  Utter 
deoiaion  that  a  principle  ahonld  be  reaorted  to  different  from  that  on  whiok 
Fixmier  ▼.  Brownlow  reeta.  The  aale  by  the  partiea  might  haTO  been  upheld 
for  the  life  of  the  wife  aa  a  ohaxge  upon  the  proflta  only;  and  in  that  way  the 
two  would  have  been  oonaiatent^  and  atood  upon  groand  which  we  think 
more  oompetible  with  the  objecta  of  inch  aettlementa  and  the  mlaa  of  the 
oommon  law.  mie  principle  of  the  oaee  of  Frader  r,  BromUow  we  adopts 
beoanae  we  are  unwilling  to  take  a  atep  backward  and  nnaettle  a  matter  which 
haa  been  considered  settled  ao  long,  and  which  haa,  we  donbt  not^  been 
frequently  followed.  But  we  are,  at  the  aame  time,  unwilling  to  depart 
further  from  the  prindplea  of  the  oommon  law  in  relation  to  the  diaabilitiea 
of  married  women,  and  run  into  the  labyrinth  of  difficnltiea  which  allowa  tha 
doctrine  whereby  they  are  treated  aa/nnei  aoZe.  We  prefer  adhering  aa  closely 
aa  may  be^  consistently  with  decided  oases,  to  the  role  that  a  aeparate  estate  for 
the  support  of  a  married  woman  doea  not  confer  any  faoultieo  upon  her,  except 
thooe  which  are  found  in  the  deed  of  aettlement,  and  that  in  all  other  respects 
she  is  a  /erne  eoveri,  and  subject  to  the  usual  disabilities."  This  subject  waa 
Bgain  considered  in  Zforc/yv.  HoUy,  84K.  C.  667,  andBuffin,  J.,  said:  "Intho 
conrtsof  equity  of  a  majority  of  the  American  atates, .  .  .  .  a  married  woman 
entitled  to  a  aeparate  estate  is  regarded  as  tk /ems  eoveri,  and  subject  to  every 
disability  of  the  common  law,  except  as  she  may  have  power  conferred  upon 
her  under  the  deed  of  settlement  in  express  and  positive  terms.  When  the 
point  was  BHt  presented  in  this  state,  as  it  was  in  the  case  of  Fratier  v.  Brown^' 
kfw,  8  Ired.  Eq.  237,  this  court  followed  the  lead  of  the  English  chancellors,  and 
gave  the  fullest  indulgence  to  the  powers  of  the  wife;  and  so  again  it  was  done 
in  HarriB  v.  Harriif  7  Id.  Ill,  though  in  this  latter  case  there  was  a  division 
of  opinion  amongst  the  judges  which  caused  the  question  to  be  much  dii- 
cuased.  It  can  do  no  good  at  this  day  to  revive  that  discussion,  nor  is  it 
necessary.  For  when  the  question  next  arose  in  the  case  of  Knox  v.  Jcrdan, 
6  Jones  Eq.  175,  the  oourt  as  then  constituted,  and  without  division,  and 
without  any  sort  of  reservation,  repudiated  the  doctrine  of  the  English  oourtB, 
and  adopted  that  which  prevailed  in  most  of  the  courts  of  the  statea,  and 
whether  tlus  was  wisely  done  or  not,  that  case  has  been  too  often  approved, 
and  doubtless  too  often  acted  upon  in  matters  intimately  connected  with  the 
interest  and  comfort  of  families,  to  admit  of  its  correctness  being  now  called 
in  question.  We  must  take  it  to  be  the  settled  law  of  this  state,  at  least, 
that  a  married  woman,  as  to  her  separate  property,  is  to  be  deemed  a  fem^ 
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«b  only  to  tha  extait  of  the  power  ezprenly  giTen  her  in  the  deed  of  lettle- 
ment  Her  power  of  diq^tion  Is  not  abeolnte,  but  limited  to  the  mode 
end  meimer  pointed  to  in  that  inetnunent;  end,  when  that  Is  eilenl(  she  Is 


Statb  bx  bbl.  p.  W.  Spbnobb  v.  Moobb. 

ril  lUDILL'B  Law,  100.] 

BxTLE  AB  TO  Pmwmpi'Ioii  ov  Dbaxh  is  that  it  erisee  from  the  eheanoe  of  the 
peeeon  from  hie  domioile  without  being  heerd  of  for  eeren  yeere;  bat  it 
eeeme  rather  to  be  the  oorrent  of  eathoritiee  that  the  preenmptiaa  la 
only  that  the  person  Is  then  dead,  namely,  at  the  end  of  the  eeven  yeezci 
and  doee  not  extend  to  the  death  haying  ooonrred  at  the  end  or  any  other 
pertionlar  time  within  that  period,  but  leaTee  it  ae  a  matter  of  faot 
whether  it  wae  at  an  earlier  or  a  later  day. 

Kmr  ov  Kiv  gahiiot  satb  Aanaa  on  AmmnsntATioii  Bonn  where  the 
administntor  hae  not  administered  the  estate,  bnt  the  nght  to  eeU  him 
toaoooontaad  to  put  the  bond  inenit  is  vested  in  the  adminiefamtcr  di 
homk 


Saicukl  SpmroxB  died  intestate  and  without  issne  in  1846. 
One  Gibbe  was  appointed  his  administrator,  and  having  mar* 
ried  Samuel's  aunt,  claimed  to  be  entitled  to  the  personalty  in 
her  right,  as  sole  next  of  kin.  He  sold  the  e£fects,  appropriated 
the  money  to  his  own  use,  and  died  insolvent  in  1848.  John^ 
a  brother  of  Samuel,  had  formerly  lived  in  the  same  county 
with  Samuel,  but  had  left  the  state  in  1841,  and  had  never 
been  heard  of  firom  that  time.  «In  1848  letters  of  administra- 
tion  on  his  estate  were  granted  to  the  relator,  and  he  brought 
an  action  on  the  bond  of  Gibbs  for  his  breach  in  failing  to  pay 
over  the  sum  he  had  appropriated  to  the  relator  as  the  admin- 
istrator  of  John,  the  surviving  brother  and  next  of  kin  of 
SamueL  The  court  nonsuited  the  plaintiff,  being  of  opinion 
that  he  could  not  maintain  the  action.    The  relator  appealed. 

ShaWf  for  the  plaintiff. 

W.  H.  Haywood  and  DoTi/neU^  eontrcu 

By  Court,  Ruffin,  C.  J.  To  constitute  the  relator's  intestate 
Samuel's  next  of  kin,  it  is  necessary  that  John  should  have 
survived  his  brother;  as  to  which  point  the  only  evidence  is 
that  at  the  time  of  Samuel's  death  seven  years  had  not  elapsed 
from  John's  departure  from  this  state,  though  that  period  has 
now  elapsed,  and  had,  when  administration  was  granted  to  the 
relator.  It  is  thence  inferred  that  John  Spencer  is  now  dead; 
but  that  he  was  not  dead  at  his  brother's  death  in  1846.    The 
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rtlI^  JIB  to  the  presumption  of  death  is,  that  it  arises  from  the 
absoiice  of  the  person  from  his  domicile  without  being  hoard 
of  for  seven  years.  But  it  seems  rather  to  be  the  current  of 
the  authorities  that  the  presumption  is  only  that  the  person  is 
then  dead,  namely,  at  the  end  of  seven  years;  but  that  the 
presumption  does  not  extend  to  the  death  having  occurred  at 
the  end  or  any  other  particular  time  within  that  period,  and 
leaves  it  to  be  judged  of,  as  a  question  of  fact,  according  to  the 
circumstances  which  may  tend  to  satisfy  the  mind  that  it  was 
at  an  eailier  or  lat4r  day:  Do€  v.  Nepean^  5  Bam.  &  Adol.  86; 
1  GreeuL  Bv,,  sec.  il.  The  authorities,  however,  are  not  uni- 
form upon  tioid  point:  Smith  v.  Kncwlt^n^  UN.  H*  lOL  How- 
ever the  rule  may  be  on  that  subgect,  it  is  not  necessary  that 
the  courts  should  take  the  trouble  of  investigating,  because,  ^t 
ail  events,  the  relatori  as.  the  representative  of  the  next  iof  kin, 
cannot  have  an  action  on  the.  administration  bood.  By  the 
very  act  of  bringing  the  suit,  the  relator  affirms  that  the  first 
administratis'  bad  net  &dmi^i8tered  the  est^tp.  Therefore,  tlie 
ijight  to  call  him  to  account  and  ^to  put  the  bond  in  ^lut  13 
vested  in  the  administrator  de  bonis  nouy  m  the  court  has  al- 
ready held  during  this  term  in  St^te  exreLWiUiOfms  y..Britton^s 
Adm^fi  11  Ired.  h*  110,  upon  the  authority  of  tl^jprevious  c^se 
of  ijeaee  V,  Mtwfon^  8  Id,  381,  397,  .  ,  ;. 

Ji^dgmenit  affirmed. 

PfcMu'MFnoK  or  DiLkTR  FRoJii  Abskxci:  See  Rurr  ▼.  Shn,  33  Atn.  Deo. 
'00^  tttid  note;  iMew  v.  MMey,  34  I<1  379,  and  note;  //o^  v.  Bmakk,  5  T<L 
727;  JKxHg  t.  /Wier,  221iL  .370;.  (Uuneton  v.  Suue^  48  IcL'  III.  Where  a  pur- 
■^  has  beeD  absent  eevan  yearii  w^tbout  bavuig  been  .keai>I  of,  Uie  only  pre- 
Bumption  arisiD|(  ia  that  he  ia  then  deail — tliere  U  none  aa  te  tlie  timq  of  his 
death;  where  a  precise  time  Is  relied  on,  it  must  be  supported  tiy  sufficient 
eridenod  b^ore  the  jury,  besides  the  lapse  of  seven  years  since  the  person  tras 
laal  hMtfd  of:  Spencer  v.  Hoper^  13  Ired.  L.  333;  tlie  faetn  in  that  oase  weM 
the  same  as  in  the  principal  ease,  and  the  court  expressly  adopted  and  fol- 
lowed its  role. 

Devastavit  ob  ICALADMiviamiATioN  ojf  Exbootor,  RnucDV  roit»  lawrra 
HSDtSy  distribateesy  etc,  and  not  with  the  administrator  de  hamU  nam:  See 
8t»ibbUi/lM  ▼.  McBcH/m,  43  Am.  Dec  50^ 

Thb  FBOroiPAL  GAin  WAS  czTEP  to  the  point  that  the  rule  was  inflexible 
that  the  next  of  kin  cannot  call  for  an  account  and  distribution  of  the  iutes- 
caters  estate  without  having  an  administrator  before  the  court,  in  Lawdell  v. 
WiutUad,  76  N.  C.  380;  referred  to  in  Stridiand  v.  Murphy,  7  Jones  L.  245, 
an.  the  propositioii  that  where  an  administrator  dios  before  the  eetato  has 
been  fuUy  and  finally  settled  there  mnst  be  an  administrator  d^  bonis  mm  ap- 
pointed, who  alone  can  coUect  what  may  still  be  due  the  estate,  and  upon 
whom  alone  the  creditors  and  next  of  kin  can  call  for  payment  of  their  debts 
«vr  diAtributive  shares.    And  regarded  as  an  authority  Sn  FenSbee  v.  Aageter,  IS 
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Ind.  L.  80^  for  the  poiition  that  upon  the  death  of  an  administrator,  the  duty 
of  settUng  Qp  the  estate  derolTes  on  the  admixiistrator  de  bonk  non;  that  the 
representative  of  the  first  administrator  has  nothing  to  do  with  it  ezoept  to 
aeeoont  f or  and  deliver  over  to  the  administrator  de  fawfi  wonsneh  assets  as 
may  remsln  undisposed  of;  and  that  creditors  osnaot  sue  him  dinotlj,  nor 
have  they  a  ri^t  of  aotion  on  the  first  administrator's  hosid;  lor  the  hosid 
does  not  vary  or  add  to  the  dnties  or  liabilities  of  an  admfnirtnitor»  hoi 
msrely  inoreasss  the  seouity  for  the  perf ormanoe  of  his  duty. 


Diokson  v.  Jordan. 

[U  JBBDBLL'B  LAW,  101] 

Ar  Oomtxm  Law,  No  Wjjouhtt  ow  Qualxtt  wib  Ixfliid  or  Saxa  of 
goods;  eanat  trngtar  was  the  nde^  and  in  the  ahsetee  of  finmd,  if  the 
artiole  proivod  to  be  of  bad  quality,  tin  prnnhsswr  lNidii0rediMB^  nnless 
he  had  taken  tha  precantian  to  leqnire  a  warranty.  This  rale  iprevails 
in  North  Carolina. 

Impubd  Wabbahtt  07  QvALirr  nr  Saui  ov  Gx>D6  is  not  raised  by  the 
jhot  that  the  seller  kn^  ikhe  pnrpose  for  which  the  goods  were  intended, 
or  tiiat  the  goods  were  not  pnsent  to  be  judged  of  by  the  defendants,  if 
the  bad  qoality  eonldnet  have  been  deteqted  by  an  examination,  and  it 
was  neoeasary  to  pat  them  in  nse  before  their  nnfltngss  oonld  be  disr 
covered. 

IiffLOD  Waxbahtt  oy  QuALFrr  ik>b8  mot  Abxsb  whses  PuBCBUflXB  Obdebb 
Goods  from  the  settsr,  and  has  no  oppoctottity  of  seeing  them;  in  sooh  a 
case  the  porcfhaser  ooostitates  the  vender  his  agents  to  seleot  for  him, 
and  only  has  a  right  to  »  fair  exercise  of  the  vendor's  jndgment  in  plaoe 
of  his  own,  and  he  has  no  cause  of  complaint  because  of  a  dsleot  in  tha 
goods  nnless  there  be  firaod. 

Appeal  from  the  Hertford  ooonty  euperior  oonrti  Tha 
opinion  states  the  case. 

SfoiOi^  for  the  plafatiflk 

Brctggj  contra. 

By  Court,  Psabson,  J.  This  was  oMtmipiit.  The  deolara- 
tion  contamed  two  connts:  one  on  a  speciai  contract^  the  other 
for  goods  sold  and  delivered. 

The  defendants,  who  were  the  owners  of  a  fishery,  applied 
to  the  plainti£fs,  who  were  merchants,  at  their  store  in  Norfolk, 
for  ten  rolls  of  "seine  rope/'  and  informed  them  that  it  was 
to  be  used  at  their  fishery.  The  plaintiffs  did  not  have  the 
article  on  hand,  but  engaged  to  procure  it  and  send  it  to  the 
defendants,  at  tiie  price  of  thirteen  and  three  fourths  cents  per 
pound,  which  was  accordingly  done. 

The  rope  sent  was  new  and  of  the  size  and  kind  known  as 
'"seine  rope."    The  defendants  used  it,  but  it  proved  to  be  of 
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infeorior  qoalitj,  and  repeatedly  broke  in  drawing  the  seine,  and 
was  unfit  for  fishing  purposes.  The  court  instructed  the  jury 
that  if  the  plaintiffs  knew  the  purpose  for  which  the  rope  was 
intended,  and  it  was  not  present  at  the  time  of  the  sale,  so  that 
the  defendants  had  no  opportunity  to  judge  of  its  quality,  the 
law  implied  a  warranty  that  it  should  be  reasonably  fit  for  the 
purpose  of  fishing.  That  if  the  defendants,  when  Uie  rope  was 
sent,  could  by  examination  have  detected  its  bad  quality  and 
unfitness,  their  reception  of  it  was  a  waiver  of  the  warranty. 
But  if  its  bad  quality  and  unfitness  could  not  be  detected,  ex- 
cept by  actual  trial  and  using  it  in  the  fishing  operations,  the 
reception  of  it  was  not  a  waiver  of  the  warranty;  and  if  the 
jury  were  satisfied  that  it  was  in  fact  of  bad  quality  and  unfit 
for  fishing  purposes,  they  ought  to  make  a  reasonable  deduc- 
tion from  the  price.  The  jury  made  a  deduction,  and  the 
plaintiffs  except  for  error  in  the  charge. 

It  is  a  principle  of  the  common  law  that  no  warranty  of 
quality  is  implied  in  the  sale  of  goods.  Caveat  emptor.  In 
the  absence  of  fraud,  if  the  article  proves  to  be  of  bad  quality,  ' 
the  purchaser  has  no  redress,  unless  he  has  taken  the  precau- 
tion to  require  a  warranty.  This  rule  is  founded  in  wisdom; 
and  its  practical  good  sense  is  so  well  fitted  to  the  habits  of 
our  trading  people  that  we  are  disposed  to  adhere  to  it.  We 
believe  it  is  adopted  in  almost  all  of  the  states  of  the  Union 
where  the  common  law  prevails. 

The  law  protects  against  fraud,  and  the  vendor  is  held  liable 
if  he  knows  of  the  defect.  If  he  is  innocent,  the  purchaser 
must  protect  himself  by  a  warranty.  And  it  is  supposed  that, 
in  general,  trade  is  sufficientiy  protected,  in  the  absence  of 
fraud,  by  tlie  inducement  which  is  held  out  to  all  dealers  to 
take  proper  care  in  the  selection  of  their  merchandise,  arising 
fit>m  the  fact  that  by  selling  articles  of  good  quality  they  se- 
cure customers,  and  by  selling  those  of  bad  quality  their  cus- 
tomers desert  them.  Merchants  buy  upon  their  own  j  udgment ; 
they  sell  upon  the  judgment  of  their  customers,  and  only  un- 
dertake for  good  faith  and  fair  dealing.  If  a  warranty  was 
implied  of  the  good  quality  of  every  article  sold,  there  would 
be  but  few  merchants,  or  prices  would  be  exorbitantly  high. 

His  honor  was  of  opinion  that  in  this  case  there  were  two 
facts  which  furnished  a  sufficient  ground  for  making  an  excep- 
tion to  the  general  rule.  The  plaintiff's  knew  the  purpose  for 
which  the  rope  was  intended,  and  it  was  not  present  to  be 
judged  of  by  the  defendants.    One  or  both  of  these  fi&cts  might 
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have  been  a  very  sufficient  reason  for  requiring  a  warranty, 
and  then  it  is  to  be  presumed  an  advance  iu  the  price  would 
have  been  insisted  on.  But  we  do  not  see  how  they  can  fur- 
nish a  ground  for  the  law  to  imply  a  warranty  in  ihvor  of  the 
defendants,  when  they  neglected  to  take  one  for  themselves. 

The  purpose  for  which  an  article  is  intended  is  known  in 
almost  every  case,  and  the  accident  that  it  happens  to  be  ex- 
pressed, unless  it  enters  into  and  forms  a  part  of  the  bargain, 
can  make  no  di£ference.  One  buys  a  set  of  harness,  for  in- 
stance. Can  it  make  any  di£ference  if  he  happens  to  say  that 
his  purpose  is  to  use  them  for  his  carriage?  The  purpose  is 
known  whether  he  says  so  or  not,  and  the  price  is  the  same. 
Where,  then,  is  the  consideration  to  support  this  implied  war- 
ranty? what  does  he  pay  for  it?  The  case  would  be  different, 
if  he  should  tell  the  merchant  that  his  carriage  was  particu- 
larly heavy,  or  his  horses  unruly,  and  he  was  willing  to  pay  a 
higher  price  to  have  the  article  warranted  to  be  strong  and  fit 
for  his  purpose.  So  if  two  men  buy  seine  rope;  one  says  noth- 
ing about  his  purpose;  the  other  most  unnecessarily  says  he 
intends  it  for  his  fishery;  both  pay  the  same  price,  and  the 
rope  turns  out  to  be  of  bad  quality;  upon  ^^bat  principle  can 
the  one  insist  on  a  reduction,  while  the  other  is  obliged  to  pay 
the  price  agreed  on? 

But  the  rope  was  not  present,  and  the  defendants  had  no 
opportunity,  at  the  time  they  engaged  it,  to  judge  of  its  quality. 
If  the  bad  quality  could  not  have  been  detected  by  an  examina* 
tion,  and  it  was  necessary  to  put  it  in  use  before  its  unfitness 
could  be  discovered,  what  did  the  defendants  lose  by  not  hav- 
ing a  chance  to  inspect  it?  They  saw  it  when  it  was  sent, 
which  answered  the  same  purpose  as  if  they  had  seen  it  when 
it  was  bought.  One  inspects  for  himself;  another  sends  an 
order — ^both  pay  the  same  price;  the  rope,  upon  trial,  is  found 
to  be  imfit— can  there  be  any  difference?  and  from  what  can 
the  law  imply  a  warranty  in  the  one  case  and  not  in  the  other? 

His  honor  was  of  opinion  that  if  the  bad  quality  could  have 
been  detected  by  examination,  the  defendants,  by  receiving  it, 
impliedly  waived  the  implied  warranty.  We  do  not  clearly 
apprehend  the  meaning  of  this  part  of  the  charge,  unless  it  be 
that  if  the  defect  was  obvious  the  defendants  could  not,  in 
such  case,  complain  of  being  cheated,  for  their  means  of  in- 
formation were  the  same  as  that  of  the  plaintiffs,  and  a  man 
cannot  be  cheated  who  acts  with  his  eyes  open,  and  knows  of 
the  defect  before  the  contract  is  executed.    In  this  we  concur. 
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The  only  difierencc  it  can  make  when  the  pnrchaser  seea 
the  article  and  when  he  sends  an  order,  or  has  not  an  oppor- 
tunity to  see  it,  is,  that  in  the  former  case  he  judges  for  him- 
self; in  the  latter,  he  constitutes  the  vendor  his  agent  to  nelect 
for  him,  and  from  the  confidence  reposed  has  a  right  to  expect 
that  the  vendor  will  give  him  the  aid  of  his  judgment  But 
this  does  not  furnish  ground  to  imply  a  warranty;  there  is  no 
consideration  for  that.  It  only  gives  him  a  right  to  a  flair  exer- 
cise of  the  vendor's  judgment  in  place  of  his  own,  and  he  has 
no  cause  of  complaint  unless  there  be  fraud,  from  which  the 
law  equally  protects  in  both  cases. 

The  decisions  in  which  an  exception  is  made  when  the  ven- 
dor is  the  manufacturer  of  the  article,  have  no  application  to 
the  present  case,  and  we  do  not  enter  upon  the  inquiry  how 
far  the  exception  is  well  founded. 

There  was  error  in  the  charge.  There  must  be  a  f^enin  d$ 
novo. 

Judgment  reversed,  and  tfenire  de  novo, 

Ko  WAasAiiTT  07  QuALiTT  IS  IxPLZXD  uf  Saui  of  goods  At  Uw:  Khtgt' 
bury  ▼.  Tajfhr,  60  Am.  Dec  607.  The  principal  oaae  was  cited  with  others 
in  Waldo  v.  Habejf,  3  Jones  L.  lOD,  as  showing  that  this  court  has  steadily 
adhered  to  the  maxim  of  cavecU  emptor,  and  held  the  law  to  be^  that  as  to  title 
a  fair  price  implies  a  warranty,  bat  as  to  soundness  or  quality  there  is  no 
warranty  implied,  and  unless  the  pnrchaser  takes  an  express  warranty  he  can 
claim  damages  only  on  the  gronnd  of  deceit;  and  in  Smith  v.  Love,  64  N.  C. 
441,  the  court  said  that  the  principal  case  supported  the  instructian,  that  if 
the  article  sold  was  a  genuine  article,  no  matter  how  deficient  in  qnaUty,  the 
contract  price  must  govern.  In  Diekton  v.  Jordan,  12  Ired.  L.  81,  an  at- 
tempt waa  made  to  distinguiRh  the  principal  case  as  to  the  doctrine  that  no 
warranty  of  quality  was  implied,  on  the  ground  that  in  the  case  under  dis- 
cussion no  price  was  agreed  on,  but  the  court  said  the  fact  that  no  pnoe  was 
agreed  on  could  not  distingniflh  the  principal  case,  and  take  the  oaae  under 
difloussion  out  of  the  general  principle  then  announced. 


GuBviN  V.  Cbomabtib, 

[U  IBSDSLL'S  Li.W,  174.] 

Marbiaos  IB  Valuable  Considkbation,  and  sufficient  to  support  a  con- 
tract, whether  executed  or  executory. 

Pbouisb  to  Pat  Onb  Oxbtain  Suic  iv  Hx  Mabbt  akd  hatb  Isacm  is 
valid,  and  can  be  enforced  against  the  promisor  after  the  marriage  of  the 
promisee  and  issue  had. 

Id. — Pbouisb  to  Mabbt  is  Unnbgxssabt  where  one  agrees  to  pay  another 
a  certain  sum  if  he  marry  and  have  issue,  and  such  a  contract  is  not  void 
for  want  of  mutuality,  but  the  promisee  may  recover  upon  it  upon  the 
happening  of  the  oontingoncy. 
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Ho  Tra  Bsuro  Sfiuifibd  nf  Pnoiim  to  Pat  Sum  ov  Mabbiaqb  of  tba 
promisee  with  ime,  the  promiaee  has  hiB  life-time  in  which  to  perf onoy 
and  upon  performanoe  completed,  can  claim  the  compensation  agreed  on. 
xadtm,  beforft  any  act  done  by  him  towards  performance,  the  other  party 
baa  Mftracted  his  cffnr. 

HimaiAirp  n  PsanmsD  to  bb  Fi9Bk»  ov  WmTs  latn,  wbon  1m  oohahiti 
with  her. 

Land  was  devised  to  Onmn  m  fee,  with  a  ^ixnitatioD  over  in 
ease  be  died  without  lawftd  issne  sorviTing;  Ourvin  eonveyed 
the  land  to  Cramartie  by  deed  of  general  warranty,  and  after 
the  execution  of  the  deed,  the  latter  said  to  him: ''  Now,  Charles,' 
be  smart  and  get  a  wife  and  have  a  child,  and  I  will  give  you 
five  hundred  dollars."  The  plaintiff  subsequently  married, 
and  Cromartie,  upon  hearing  of  it,  said  he  was  bound  to  pay 
the  money  should  his  wife  have  a  child.  Some  years  after- 
wards the  wife  had  a  child,  and  Cromartie  being  then  dead, 
Gurvin  demanded  payment  of  his  executor,  and  on  his  refiisal 
to  pay  brought  this  action.  The  defendant's  counsel  insisted 
that  there  was  no  consideration  for  the  promise;  that  the  plain- 
tiff had  not  assented  to  the  contract;  that  the  marriage  and 
having  of  issue  was  not  within  a  reasonable  time;  and  that  the 
plaintiff  had  not  shown  that  he  was  the  father  of  the  child; 
and  moved  the  court  to  instruct  the  jury  that  the  plaintiff 
could  not  recover.  The  court  refiised  the  instruction;  verdict 
and  judgment  for  the  plaintiff ;  the  defendant  appealed. 

Strange^  for  the  plaintiff. 

W.  Windcwj  contra. 

By  Court,  Ruffin,  C.  J.  It  is  not  needful  to  consider  of  the 
benefit  which  the  marriage  of  the  plaintiff  and  the  birth  of 
issue  might  have  been  to  the  testator  in  preventing  the  estate, 
which  he  had  purchased,  fix>m  going  over  and  making  his  fee 
absolute;  since,  without  doubt,  marriage  is  a  valuable  consid- 
eration, and  sufficient  to  support  a  contract,  whether  executed 
or  executory.  It  is  generally  the  sole  consideration  on  wLlch 
marriage  settlements  are  founded,  and  it  sustains  them  against 
the  creditors  of  the  contracting  parties  and  purchasers  from 
them.  It  was  so  decided  by  Lord  Clarendon,  in  Douglcme  v. 
Waad^  1  Ch.  Cas.  d9;  and  in  Brown  v.  Jonciy  1  Atk.  188,  Lord 
Hardwicke  said  that  a  settlement  on  the  wife  before  marriage, 
though  without  a  portion,  is  good — for  marriage  itself  is  a  con- 
sideration. It  is  most  clearly  so;  for  by  the  marriage,  the  re- 
spective parties  incur  duties  and  obligations  to  or  in  respect  of 
each  other,  and  the  one  acquires  in  the  estate  of  the  other,  or 
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loses  in  his  or  her  own,  certain  rights,  which  are  valuable  in  a 
pecuniary  sense.  So  mutual  promises  between  a  man  and 
woman  to  marry  will  sustain  each  other,  and  the  party  violat- 
ing his  or  her  promise  is  liable  to  the  action  of  the  other,  as  is 
often  seen«  In  like  manner  a  promise  by  one  man  to  another 
to  pay  him  so  much  in  consideration  that  he  will  marry  a  oer- 
tain  woman  is  valid.  The  same  reasons  make  it  so,  upon  which 
a  marriage  settlement  is  upheld  upon  the  consideration  of  the 
marriage.  There  are  many  cases  of  actions  on  collateral  prom- 
ises to  one,  in  consideration  that  the  promisee  will  marry  a 
third  person. 

In  Broume  v.  Oarboroughy  Cra  Eliz.  63,  the  promise  was  to  a 
woman,  that  if  she  would  marry  one  R.  B.,  and  one  J.  B. 
should  not  assure  to  them  certahi  land,  then  the  defendant 
would  pay  her  one  hundred  pounds,  and  the  marriage  took 
effect,  and  an  action  was  brought  thereon  by  the  husband  and 
wife.  After  verdict  for  the  plaintiffs  on  nan  <i88ump9itj  it  was 
moved  in  arrest  of  judgment  that  there  is  no  sufficient  con- 
sideration, as  the  defendant  was  a  stranger  to  the  feme.  But 
the  court  gave  judgment  on  the  verdict,  giving  as  one  reason, 
that  it  was  intend^  the  woman  was  induced  by  the  promise 
to  marry  R.  B.,  which  otherwise  she  would  not  have  done,  and 
peradventure  she  trusted  the  defendant  rather  than  J.  B. 
Bradley  v.  Todevy  Cro.  Jac.  228,  and  Berisford  v.  Woodroffj  Id. 
404,  are  other  instances  in  which  similar  actions  were  sua- 
tained.  It  is  true  that  in  those  cases  it  happened  that  the 
person  whom  the  plaintiff  was  to  marry  was  a  relation  of  the 
defendant,  and  that  in  Browne  v.  Cfarbaraugh,  some  stress  was 
laid  on  that  circumstance.  But  it  is  quite  clear  that  was  not 
material;  for  it  is  not  the  benefit  that  may  accrue  to  the  prom- 
isor or  his  relation  which  constitutes  the  consideration  in  such 
a  case,  but  the  liabilities  incurred  by  the  person  marrying  and 
the  effects  the  marriage  may  have  on  his  or  her  estate,  real  or 
personaL  Accordingly  we  find  a  precedent,  2  Went.  492,  in 
which  the  declaration  was  on  a  promise  to  pay  the  plaintiff 
seven  pounds,  in  consideration  that  he  would  marry  one  D.  B., 
who  then  had  a  bastard;  and  there  is  another  precedent,  2  Ch. 
PI.  254,  in  which  the  declaration  is  on  a  promise  to  pay  the 
plaintiff  a  sum  named  for  marrying  one  £.  F.,  without  other- 
wise describing  her,  as  of  kin  to  the  defendsmt,  or  as  under 
ariy  particular  discredit  or  disadvantage. 

In  Ez  parte  Cottrell^  2  Cowp.  742,  a  person  gave  to  another 
a  bond  to  pay  him  certain  sums  by  installments,  in  considera- 
tion that  he  would  marry  a  woman,  by  whom  the  obligor  had 
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eeveral  bastard  chQdien,  and  after  the  marriage  had,  the 
obligor  became  bankmpty  and  the  question  was,  whether  the 
obligee  could  prove  this  debt  under  the  commission.  A  case 
was  sent  out  of  chancery  to  the  court  of  king's  bench  for  the 
opinion  of  the  court  of  law.  The  court  interrupted  the  counsel 
for  the  creditor  by  inquiring  what  could  be  objected  to  the 
bond;  and  when  the  counsel  on  the  other  side  contended  that 
the  debt  could  not  be  proved,  because  it  was  not  founded  on  a 
good  consideration,  Lord  Mansfield  replied  that  the  consid- 
eration was  good  between  the  parties,  as  it  was  a  stipulation 
between  them  in  consideration  of  marriage;  the  one  having 
performed  his  part  and  married  the  woman,  the  other  was 
bound  to  perform  his.  Those  cases  and  precedents  fully  estab- 
lish that  a  promise  to  pay  a  man  for  marrying  a  particular 
woman  will  maintain  an  action,  after  the  marriage  had. 

It  follows  that  a  promise  to  pay  him  for  manying  any 
woman,  without  designating  one  in  particular,  is  likewise 
valid;  for  there  is  no  perceptible  distinction  on  which  the  law 
can  give  an  action  in  the  one  case  and  not  in  the  other.  It 
was  argued,  indeed,  that  it  might  be  a  prejudice  to  one  to 
marry  a  particular  woman,  and  by  possibility,  in  such  a  case, 
the  man  would  not  have  married  her,  had  it  not  been  for  the 
promise;  whereas  marriage  generally  is  to  be  taken  to  be  to 
the  party's  gratification  and  benefit  and  when  he  is  left  at 
large  to  his  own  free  choice,  his  marriage  cannot  be  intended 
to  be  to  his  disadvantage;  and  therefore,  that  in  this  last  case 
the  marriage  is  not  a  sufficient  consideration*  But  the  dis- 
tinction seems  to  be  entirely  untenable;  for  experience  proves, 
even  when  the  parties  are  of  their  own  exclusive  selection, 
marriages  may  or  may  not  be  judicious  or  happy.  And  it  is 
just  as  much  an  act  of  prudence  for  a  man  to  refrain  from 
marrjring  any  woman  without  having  a  competent  livelihood 
for  himself,  his  wife,  and  a  family,  as  it  is  for  him,  under 
those  circumstances,  not  to  marry  a  particular  woman.  In 
either  case,  he  may  be  induced  to  marry  or  not  to  marry  by 
his  having  or  not  having  a  reasonable  consideration.  But  the 
law  does  not  inquire  whether  the  party  has  or  has  not  made  a 
fortunate  match,  because  it  is  not  the  adequacy  of  the  consid- 
eration which  determines  the  validity  of  the  promise,  but  it  is 
the  doing  of  something  by  the  party  to  whom  the  promise  is 
made,  and  it  is  a  familiar  elementary  principle,  that  such  act, 
however  trifling,  constitutes  a  sufficient  consideration.  The 
act  of  marriage  with  any  one  woman  must,  in  this  point  of 
view,  be  the  same  as  that  with  any  other;  and  therefore,  as  far 
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afl  the  objeetum  to  the  want  of  a  oonaideration  afibots  the  case^ 
the  inatructioiia  to  the  jury  were  right. 

It  was  next  said  that  the  plaintifif  gave  no  such  assent  to  this 
promise  as  amounted  to  a  contract  between  the  parties,  on 
which  the  other  party  could  have  an  action;  and  so  it  was  void 
(or  want  of  mutuality.  That  is  but  presenting  the  last  objec- 
tion in  another  aspect,  and  therefhre  cannot  avail.  There  are 
two  modes  of  making  simple  contracts  and  declaring  on  them. 
The  one  is,  when  one  party  promises  to  do  a  certain  thing,  and 
in  consideration  of  that  promise  the  other  party  engages  to  do 
something  on  his  part  Then,  as  nothing  is  done  but  the  mak- 
ing of  the  promises,  it  is  absolutely  necessary  that  mutual  valid 
promises,  amounting  to  an  express  contract,  should  appear; 
otherwise,  one  of  the  parties  might  claim  the  benefit  of  the 
promise  of  the  other,  without  in  return  doing  any  act  or  being 
liable  for  any  loss  whatever.  And  in  such  a  case  it  is  necessary 
only  to  set  out  the  mutual  promises,  without  averring  perform- 
ance on  the  part  of  the  plaintiff.  The  other  mode  is,  when  one 
party  promises,  in  consideration  that  the  other  will  or  will  not 
do  some  act.  Then  no  mutual  promise  need  be  set  forth  or 
exist;  but  it  is  necessary  and  sufficient  to  show  the  act  done. 
It  is  not  requisite  that  it  should  appear  the  plaintiff  might 
have  been  sued  for  not  doing  the  act;  for  he  may  recover  after 
the  thing  done,  though  it  was  at  his  election  whether  he  would 
do  it  or  not  up  to  the  moment  of  its  execution. 

Thus  in  an  action  on  a  promise  to  pay  the  debt  of  another 
in  consideration  of  forbearance,  the  declaration  s^  forth  no 
agreement  of  the  plaintiff  to  forbear,  but  only  the  promise  of 
the  defendant  to  pay  upon  the  consideration  of  forbearance  for 
the  particular  time,  and  then,  that  the  plaintiff,  confiding  in  the 
defendant's  undertaking,  did  forbear  during  the  prescribed 
period.  In  like  manner  are  framed  the  precedents  upon  prom- 
ises to  pay  one  for  marrying  a  particular  person.  They  set 
forth  that  in  consideration  that  the  plaintiff,  at  the  instance 
of  the  defendant,  would  marry  A  B,  the  defendant  promised 
the  plaintiff  to  pay,  etc.,  and  that  the  plaintiff,  confiding  in 
the  promise,  afterwards  married,  etc.  In  no  instance  is  there 
an  averment,  or  is  it  set  forth  as  a  part  of  the  consideration, 
that  the  plaintiff  agreed  to  marry,  excepting  only  when  the 
action  is  between  a  man  and  woman  for  breach  of  promise  to 
intermarry.  The  declaration  alleges  merely  that  the  plaintifi 
in  fact  married,  and  that  thereupon  the  action  arose  upon  the 
defendant's  promise.    For,  in  all  such  cases,  it  is  the  intend* 
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meni  of  the  law  that  the  marriage  was  induced  by  the  prom- 
ise, and  therefore  it  is  not  necessary  to  aver  or  prove  that  it 
was  done  at  the  instance  of  the  defendant:  Beri^wd  v.  Woodr 
roffy  Cro.  Jac.  404;  PoyiUer  v.  PoynUr^  Cro.  Car.  194;  Bocksnham 
V.  Thacker,  2  Vent  71. 

There  is,  however,  another  ca3e,  which  presents  a  remarka* 
Lie  instance  of  the  validity  of  a  promisd  by  one  person  to 
pay  a  sum  of  money  for  an  act  done  by  another,  when  no 
other  person  is  or  can  be  found  to  do  the  act,  and  the  right  to 
claim  the  benefit  of  the  promise  arises  simply  from  the  per* 
formance  of  the  act  by  any  person  and  without  any  previous 
communication  with  the  defendant.  It  is  that  of  a  promise  of 
a  reward  for  apprehending  a  felon,  discovering  lost  goods,  or 
the  like;  in  which  the  promise  is  deemed  to  be  a  continuing 
one,  and  to  be  binding  in  favor  of  any  person  who  afterwards 
acts  upon  it:  WUHams  v.  Carwardine^  5  Car.  P.  666,  and  S.  C, 
4  Barn.  &  AdoL  621.  And  the  precedents  of  declaration  upon 
such  offers  of  reward  aver  merely  that  the  plaintiff,  upon  the 
faith  of  the  offer,  did  the  service,  and  that  the  defendant  had 
notice  thereof:  3  Went.  80.  It  was  not  necessary,  therefbre, 
that  the  declaration  here  should  have  averred  more  than  it 
has,  or  that  there  should  have  been  any  engagement  by  the 
plaintiff  to  marry,  in  order  to  entitle  the  plaintiff  to  recover 
upon  his  marriage  and  the  birth  of  a  child. 

As  to  the  objection  that  these  things  were  not  done  in  a  rea- 
sonable time,  there  is  nothing  in  it  The  contract  specified 
no  time  within  which  the  marriage  and  birth  of  issue  should 
occur;  and  from  their  nature,  the  party  had  his  life-time  to 
perform  them,  and  upon  performance  completed,  could  claim 
the  compensation  agreed  on — at  least,  unless,  before  any  act 
done  by  the  plaintiff  towards  performance,  the  other  party  had 
retracted  his  offer. 

The  last  ground  of  exception  was,  that  the  plaintiff  did  not 
prove  that  he  was  the  father  of  his  wife's  child;  and  to  that 
?a8  added  here,  that  an  inquiry  on  that  point  would  be  in- 
decent, and  therefore,  also,  that  the  promise  ought  not  to  en- 
title the  plaintiff  to  an  action.  The  answer  is,  that  there  is 
legal  evidence  of  the  paternity  of  the  child;  as  it  is  matter 
of  law  that  the  husband  who  cohabits  with  his  wife — ^and 
nothing  to  the  contrary  was  suggested — is  presumed  to  be  in 
fact  the  fatlier  of  the  wife's  issue.  Then,  as  to  the  notion  of 
the  indecency  of  investigating  an  inquiry  into  the  legitimacy  of 
the  issue,  it  seems  to  the  court  to  be  entirely  unfounded.  This 
18  not  a  case  of  a  wager  between  two  persons  upon  a  question 
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involving  the  feelings  of  others,  or  naturally  calculated  un- 
necessarily to  produce  indecent  inquiries.  On  the  contrary,  it 
is  a  promise  to  pay  one  a  certain  sum  in  consideration  of  marry- 
ing and  having  issue  of  the  marriage;  which  is  a  very  com- 
mon contingency,  upon  which  estates  devised  are  enlarged  or 
defeated,  and  it  io  also  a  contingency  on  which  almost  all  the 
limitations  in  marriage  settlements  depend.  They  can  offend 
the  feelings  or  delicacy  of  no  one,  but  are  contingencies  natu- 
rally connected  with  the  proper  provisions  for  a  family,  and 
therefore  they  almost  always  give  rise  to  important  limitations 
in  settlements.  The  present  is  a  transaction  much  of  the  same 
nature;  whereby  the  plaintiff,  who  was  single  at  the  time,  was 
to  become  entitled  to  demand  a  particular  sum  from  the  testator 
upon  his  future  marriage  and  the  birth  of  issue. 
Judgment  affirmed. 

Mabbiaox  is  Valuable  Oo2ran>EBATXOX:  Dtigan  v.  CfUtkiffip  43  Aol  Deo. 
800,  and  note. 

PBmncmov  nr  Fatob  ov  LioiTDfiOT  or  Cbsld  Boair  nr  Wxdlook:  Bee 
nioi  ▼.  Mdder,  88  Am.  Dea  192,  and  note. 


Platt  v.  Potts. 

[U  iBSDUL's  Law,  9fS6.] 

Xrovsr  will  not  Ln  vob  CtoNvnunoN  or  Judombvt^ 
Tboves  will  not  Lb  roa  Notb  ajteb  Judoioeiit  Bbhxhbxd  oar  It,  aa  tbf 
note  than  has  no  ezistenoe. 

Appeal  from  the  Haywood  eounty  superior  court  The 
opinio!,  states  the  case. 

K  W.  Woodfin,  for  the  plamtiff. 
Henry  and  J.  W.  PTood/in,  contra. 

By  Court,  Pearson,  J.  This  was  trover.  One  count  wa& 
for  the  conversion  of  a  magistrate's  judgment  for  one  hundred 
dollars  against  one  Tulbright;  the  other  was  for  the  conversion 
of  a  note  for  one  hundred  dollars  on  said  Tulbright.  The 
proof  was  that  Tulbright  had  given  the  plaintiff  a  promissory 
note  for  one  hundred  dollars.  The  plaintiff,  by  his  agent,  in- 
dorsed the  note  to  one  Allen  in  anticipation  of  a  trade,  whicli 
was  not  concluded,  and  the  plaintiff  then  handed  the  note  to 
the  defendant  Potts,  a  constable,  for  collection,  without  strik* 
ing  out  the  indorsement  to  Allen.  Potts  took  a  judgment 
against  Tulbright  on  the  note,  and  afterwards  sold  the  judg* 
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ment  to  the  other  defendant  Penland.  The  defendants,  upon 
demand,  refbsed  to  give  up  to  the  plaintiff  either  the  note  or 
the  judgment;  he  then  brought  this  action. 

The  judge  in  the  court  below  was  of  opinion  that  the  plain- 
tiff could  not  recover  on  the  first  count,  because  ''a  judgment" 
of  a  magistrate  was  not  a  thing  that  could  be  recovered  in 
trover.  This  is  settled:  Cobb  v.  Comegayj  6  Ired.  L.  858  [45 
Am.  Dec.  497].  Bat  he  was  of  opinion  that  the  plaintiff  could 
recover  for  the  conversion  of  the  note,  "if  the  jury  was  of  opin- 
ion that  there  had  been  a  conversion  of  the  note  by  the  defend- 
ants; either  by  procuring  a  judgment  to  be  rendered  on  it,  or 
otherwise."  To  this  part  of  the  charge  the  defendants  except, 
and  we  think  the  exception  well  founded. 

There  was  no  wrongful  conversion  of  the  note  by  taking  a 
judgment  on  it  in  the  name  of  Allen.  The  indorsement  passed 
the  legal  interest  to  him,  and  it  was  the  plaintiff's  fiEiult  not  to 
strike  out  the  indorsement,  and,  although  the  beneficial  inter- 
est, according  to  the  te^ia  of  the  case,  was  still  in  the  plaintiff, 
the  defendant,  Potts,  did  nothing  more  than  his  duty  in  taking 
the  judgment  as  he  did.  The  judgment  nullified  the  note,  and 
it  was,  therefore,  of  no  force  or  effect,  and  ought  to  have  been 
canceled  by  the  magistrate  and  filed  away  by  him,  and,  in 
strictness,  he  ought  also  to  have  kept  the  judgment  (or  rather 
the  paper  on  which  the  judgment  was  written),  as  evidence  of 
his  adjudication,  in  which  both  the  plaintiff  and  the  defendant 
were  interested,  but  to  which  neither  of  them  had  any  right, 
because  it  ought  to  be  kept  by  the  magistrate,  so  as  to  enable 
him  to  make  a  due  return  if  a  writ  of  reeordari  should  issue. 
The  rights  of  the  plaintiff  could  be  enforced  by  issuing  an 
execution  on  a  separate  piece  of  paper,  and  the  rights  of  the 
defendant  (if  he  should  ever  be  sued  again  for  the  same  cause), 
could  be  protected  by  a  reference  to  the  judgment,  etc.,  still 
remaining  in  the  hands  of  the  magistrate,  as  a  quoH  record. 

We,  therefore,  do  not  concur  in  the  opinion  that  a  note,  after 
a  judgment  has  been  rendered  on  it  in  the  name  of  the  apparent 
legal  owner,  can  be  the  subject  of  an  action  of  trover.  A  judg- 
ment is  a  thing  merely  in  contemplation  of  law,  and  trover 
will  not  lie  for  its  conversion,  whether  it  be  the  judgment  of  a 
court  of  record  or  of  a  magistrate.  A  note,  after  judgment  has 
been  taken  on  it,  is  defunct,  has  no  existence,  and  is  not  a 
thing,  either  in  fact  or  in  contemplation  of  law,  and  therefore 
trover  cannot  be  sustained. 

Judgment  reversed,  and  venire  de  novo. 
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or  Dnv  nr  Judmmmit Baixif juttu THiiiKwmr  See  Wmm^.  M¥ 
^«%,  43  AaL  Dm.  08;  and  sate. 

Taovaa  will  Lb  loa  Jupctxaiv  nndwsd  hf  »  jvatm  of  the  pmmi 
i7tf(2qM<%  T.  ITiboiH  21  Am.  Deo.  SM. 


Dbk  ex  DBiL  Lybbly  u  Whbbleb. 

PtAnmn  nr  BzaoDnov  Saasoie  to  Bdabusb  Shbov^s  Dbid^  Qnte 
which  he  cUini^  must  prodnoe  not  only  »  oo^  of  the  deone^  but  alio 
the  hOl  and  answer,  and  ao  mnoh  of  the  pleadinga  and  orders  as  would 
show  that  tiio  deoree  was  pronoonced  in.  a  oanae  properly  ooostitntad  be- 
tween the  parties. 

In  Entomsirr  Bbouqbt  bt  PoaoKaiHt  j«  temrr^a  Saui  i^pyn*^  ^ 
defmidant  in  the  ezeontum,  the  latter,  while  still  in  possesaLon,  casinol 
resist  upon  the  ground  that  he,  the  defendant^  has  aoqnired  abetter  title. 

^UBOBAaaB  AogvnuBB  WHAsnvxR  PdaBuaxoir  Dirnbaot  nr  fizaoimoif 
SAD^  sad  Is  entililed  to  reoovttr  it  in  an  aotion  of  ejeotmenl 

Appkal  from  the  Rowan  county  superior  ootirt  The  opin- 
ion fitatOB  the  case. 

Craig ^  Oibwme^  ivnd  Alexander,  tat  the  plaintifll 

By  Court,  Nasb,  J.  Two  queetioQa  are  preiiented  by  thia 
ease  to  tiie  oomdderation  of  the  court.  The  plaintiff  claims 
litle  under  a  sheriff's  deed,  and  to  establish  it,  offaired  in  eri*- 
deuce  a  copy  of  a  decree  in  equity  made  in  ihe  supreme  court 
in  his  fimir  against  the  defendant.  The  introduction  of  this 
evidence  was  <q)posed  by  the  defendant,  fivr  the  reason  that 
copies  of  the  bill  and  answer,  filed  in  the  case,  otight  also  to  be 
in  evidence.  The  court  admitted  the  evidence^  In  this,  wb 
think,  there  was  error.  The  q^rinion  of  the  court  below  wa» 
endeavored  to  be  sustained  here,  upon  the  act  of  1848,  chapter 
63,  passed,  as  it  declares,  *'  to  secure  the  title  of  purchasers  of 
land  sold  under  execution."  It  provides  that  ''  when  lands 
had  been  sold  or  might  be  hereafter  sold,  by  virtue  of  any  writ 
of  execution,  etc.,  no  variance  between  the  execution  and  the 
judgment,  whereon  it  issued,  etc.,  shall  invalidate  the  title  of 
the  purchaser."  In  the  case  of  BiUheiford  v.  Raburtij  10  Ired. 
L.  148,  the  court  decided  tiiat  the  effect  of  that  act  is  to  re- 
store the  common  law  on  that  subject.  By  the  common  law, 
the  execution  not  only  justified  the  sheriff  in  acting  under  it, 
but  the  purchaser  at  the  sale,  in  an  action  against  the  defend- 
ant in  the  execution,  or  one  coming  in  under  him  after  the  lien 
attached,  need  not  show  the  judgment.  A  contrary  rule  was 
established  in  this  state  by  the  case  of  Hamilton  v.  Adam$^  2 
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Murph«  161,  nnd  was  considered  the  law  until  the  passage  of 
the  act  above  mentioned.  In  Rutherford  v.  Rabum^  eupra^ 
however*  the  court  restrained  the  operation  of  the  act  to  cases 
where  the  purchaser  is  not  the  plaintiff  in  the  execution. 
When  he  is,  he  must  show  a  judgment,  not  to  show  that  there 
is  no  Tariance  between  it  and  the  execution,  but  that  the  plain- 
tiff had  a  just  claim  against  the  defendant  and  it  had  been 
ascertained  by  a  judgment;  and  to  this,  the  case  of  Lake  ▼. 
BiUen,  1  Ld.  Raym.  783,  is  cited. 

If  it  was  necessary,  then,  for  the  plaintiff  to  produce  a  copy 
of  the  decree  in  equity,  which  we  hold  to  be  the  law  in  such  a 
case,  the  copy  of  the  decree  alone  will  not  answer.  To  make  it 
evidence,  it  was  necessary  for  him  to  have  the  bill  and  answer 
and  so  much  of  the  pleadings  and  orders  as  would  show  that 
the  decree  was  pronounced  in  a  cause  properly  constituted  be- 
tween the  parties:  Doe  ex  dem.  Williamson  v.  Bedford^  10  Ired. 
L.  198.  Anotiieir  question  was  presented  by  the  case,  the  de- 
cision of  which  is  not  necessary  to  the  disposition  pf  the  case 
at  present,  yet,  as  it  must  be  presented  to  another  jury,  and 
may  again  arise,  to  save  time  and  trouble,  we  proceed  to  give 
our  opinion  upon  it.  The  defendant  oflered  to  prove,  that  bo- 
fore  the  decree  o£fbred  in  evidence  was  obtained,  he  conveyed 
the  land  in  dispute  to  one  Locke  in  trust  to  secure  his  indors- 
ers  to  a  bank  debt  which  he  owed,  and  that  the  said  trustee, 
on  the  twtenty-ihird  of  November,  1846^  had  sold  the  premiaeB 
at  auction  to  one  Nathan  ChaflSn,  to  whom  he  made  a  convey- 
ance and  who  leased  the  land  to  him  and  under  whom  he  now 
held  it  ThiS:  evidence  was  rejected  by  the  court  In  an  eject- 
ment brought  by  a  purchaser  at  a  sheriff  ^s  sale,  against  the 
defendant  in  the  execution,  the  latter,  while  still  in  possession, 
cannot  resist  upon  the  ground  that  he,  the  defendant,  has  a 
better  title. 

The  action  of  ejectment  is  to  recover  possession,  and  what- 
ever possession  the  defendant  in  the  execution  had,  the  pur- 
chaser acquires  by  the  sale,  and  is  entitled  to  recover:  Den  ex 
dem.  Th4mp9on  v.  Hodges^  3  Murph.  546j  lalay  v.  Stewartj  4 
Dev.  &  B.  L.  160.  Our  attention  in  the  argument  was  called 
to  Jordan  v.  Marshy  9  Ired.  234.  This  opinion  is  not  in  con- 
flict with  it  It  was  decided  on  its  own  peculiar  features.  The 
land  had  been  sold  under  executions  against  the  defendant  for 
different  persons,  to  one  of  whom  he  was  considered  as  haying 
surrendered  the  possession,  and  he  took  a  new  lease  after  the 
last  sale  by  the  sheriff. 

Judgment  reversed,  and  venire  de  novo. 
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DZFEZTBASTT  DT  POSSBUIOV  CASVOT  DXNT  TlTlM  OF  PuBCHASBB  AT  EXSCIT- 

Txov  Salx:  SwUmr  t.  SkUe$f  44  Am.  Deo.  723;  and  cannot  in  general  make 
any  defenae  against  the  judgment  porohaaer  in  an  action  of  ejectment  bron^t 
by  him:  Bnopdy  ▼.  Wagner^  46  Id.  640.  Bat  the  defendant  ia  ezeeation  may 
reaiat  recovery  by  the  porohaaer,  nnleea  the  latter  can  ahowa  valid  ezeeation: 
Dm  ex  dan,  SmUk  ▼.  Fore,  61  Id.  876L 

PUBOHAflBB  AT  KxiOUTIOy  SaLM,  WbAT  VUflT  SBOW  TO  Bl  ESTIXLKD  TO 

P088B88IOK:  8ee  Otoen  ▼.  Bariedttle,  47  Am.  Deo.  348^  and  note;  Oarmm  ▼.  Doe 
ex  denu  HunUngUm,  45  Id.  273;  Ferguetm  t.  MBee,  44  Id.  702;  Bybee  ▼.  Aehby, 
43  Id.  47;  BUmOiardY.  Bkmdiard,  98 Id.  710;  Warer.  i^nK^/ord;  36 Id. 427. 

Thb  FBiHairAL  OA8I  WAS  dXXD  to  the  point  that  wherever  a  judgment  at 
law  or  decree  in  equity  was  offered  in  eridenoe^  it  is  requisite  to  set  forth  so 
much  of  the  pleadings  and  cedars  aa  to  ahow  that  the  one  was  prononnoed 
and  the  other  given  in  a  caose  propeily  institated  between  the  partisn^  la 
SkOkiger.  OnUif,  8  Jones L.  84(k 


McFbBBsoN  V.  McPhbbson. 

(U  fiUDBU's  Law,  ISL) 

TBDBABa  Two  JuDomim  in  Aonov  ov  Aooovxts  flrst^tfasifethe  plaintiff 
and  defendant  acooont  together;  and  seoond,  that  the  plaintiff  or  defend* 
ant  recover  the  balance  found  to  be  due. 

Iv  AonoN  ov  AocxHTXT  AOAiHBT  Co-TBi AHT8  it  Is  SRor  to  rsqaire,  aa  a  pre- 
liminary question  before  the  first  judgment^  that  the  plaintiff  and 
defendant  aoconnt  together^  ia  given,  that  the  plaintiffs  should  prove  to 
the  jury  that  the  defendant  haa  recdved  more  than  a  just  share  oi  the 
profits. 

Bnar  Tbnaht  a  Cokkoh  n  Liabui  to  Aocxhtxt  who  has  been  in  the 
enjoyment  of  the  property,  but  no  reoovety  can  be  had  against  him  nnleat, 
upon  taking  the  aoconnt,  it  ia  ahown  that  he  haa  received  more  than  his 
just  share. 

JUDOMEVT  WILL  HOT  BB  RbVBBSBD  IOB   BbBOHBOUS   iHBXBXJOnONS  IV  VOT 

PRBJUDKfTAL;  therefore^  a  judgment  will  not  be  reversed  on  behalf  of  the 

plaintiff  for  an  erroneoua  qualification  of  an  instruction  in  his  favor  if 

the  instruction  itself  was  erroneous. 
Two  Tbnants  in  GoMMOir  oannot  Jonr  in  AcnoH  of  Aooouirr  against  their 

co-tenanta,  as  the  interest  of  tenants  in  common  is  several. 
Tbnants  in  Cobdcon  cannot  bb  Bubd  Jointlt  in  Action  ov  Acooont  by 

their  co-tenants,  where  each  of  the  def  endanta  received  portions  of  the 

profits  severally. 
Dbfbot  or  Parties  mat  bb  Taxbn  Abvantaob  ov  in  Action  ov  Account  by 

two  tenants  in  common  against  their  co-tenants,  under  the  plea  that  the 

defendants  are  not  the  bailifb  of  the  plaintifEs  in  the  manner  alleged  in 

the  declaration. 
Vabiangb  bbtwebn  Allegata  and  Probata  in  AcnoN  ov  A(XX>i7NT  by  ten* 

ants  in  common  against  their  oo-tenants  is  a  ground  of  nonsuit. 

Account  brought  by  the  plaintiffBy  tenants  in  common, 
against  the  defendants,  their  co-tenants.  The  questions  of 
law  raised  appear  from  the  opinion.  Verdict  and  judgment 
for  the  defendant;  plaintiff  appealed. 
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BanlSj  MuUins^  W.  WinaloWf  and  Kelly y  for  the  plainti£h. 
Strange^  contra. 

By.  Courty  Pearson,  J.  The  judge  in  the  ooort  below  was 
of  opinion  that  in  the  action  of  account  against  the  defendants, 
who  were  tenants  in  common  with  the  plaintiffs,  and  were  sued 
as  bailiffs  under  the  statute,  for  using  more  than  their  just 
share,  in  proportion,  of  the  profits,  it  was  necessary  for  the 
plaintiffs  to  prove  to  the  satisfaction  of  the  jury,  not  only  that 
the  defendants  were  tenants  in  common  with  the  plaintiffs, 
and  had  been  in  the  pernancy  of  the  profits,  but  that  they  had 
received  more  than  their  just  share  or  proportion.  To  this  the 
plaintiffs  excepted.    We  think  there  is  error. 

The  action  of  account  is  peculiar,  for  in  it  there  are  two 
judgments:  in  the  first  place,  there  is  judgment  that  the  plain* 
tiff  and  defendant  account  tcq;ether;  and  in  the  second  place, 
that  the  plaintiff  or  defendant  recover  the  balance  found  to  be 
due. 

The  first  judgment,  like  an  order  of  reference  to  the  clerk  to 
take  an  account  in  equity,  merely  decides  that  the  plaintiff  is 
entitled  to  an  account;  it  can  only  be  barred  by  proof  that  the 
defendant  had  already  accounted,  or  by  a  denial,  uncontra- 
dicted by  proof  cm  the  part  of  the  plaintiff,  of  the  existence  of 
uiy  such  relation  between  the  parties  as  gives  the  plaintiff  a 
right  to  call  for  an  account 

To  require,  as  a  preliminary  question  before  the  first  judg- 
ment is  given,  that  the  plaintiff  should  prove  to  the  jury  that 
the  defendants  have  received  more  than  a  just  share  of  the 
profits,  is  totally  inconsistent  with  the  nature  of  the  action,  for 
three  reasons:  1.  It  will  require  the  plaintiff  to  prove  to  the 
jury  the  very  thing  that  is  to  be  decided  by  the  auditor,  and 
leaves  nothing  for  him  to  do;  2.  It  will  require  the  jury  to 
investigate  and  decide  matters  of  account,  which  the  mode  of 
proceeding  in  this  action  presupposes  a  jury  is  incapable  of  so 
doing;  8.  It  will  deprive  the  parties  of  the  right  given  by  t^e 
statute,  of  an  examination  on  oath  touching  the  matters  in 
question. 

Every  tenant  in  common,  who  has  been  in  the  enjoyment  of 
the  property,  is  liable  to  account,  but  no  recovery  can  be  had 
against  him,  unless,  upon  taking  the  account,  it  is  shown  that 
he  has  received  more  than  his  just  share.  The  mode  of  enjoy- 
ment is  not  material.  It  makes  no  difference  whether  he  uses 
it  merely  for  shelter  and  is  a  means  of  supportmg  himself  and 
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family,  or  makes  money  by  selling  the  products,  or  receiyes 
money  as  rent;  in  either  case,  he  is  bound  to  come  to  an  ac- 
count with  his  fellows,  and  can  only  avoid  it  by  averring,  and 
proving,  that  he  has  already  accounted. 

The  defendants'  counsel  earnestly  contended  that  it  was  a 
hardship  to  be  subjected  to  a  judgment  to  account,  without 
proof  in  the  first  instance  that  more  than  a  just  share  had 
been  received,  and  that  no  tenant  is  safe  in  taking  possession, 
if,  by  doing  so,  he  subjects  himself  to  the  trouble  and  expense 
of  an  account.  We  are  unable  to  perceive  the  force  of  the 
argument  If  a  bill  is  filed  against  an  executor,  or  an  agent, 
f  r  a  tenant  in  common,  who  has  been  in  the  perception  of  the 
profits,  it  would  be  strange  if  the  plaintiff  was  required,  in  the 
first  instance,  to  prove  that  the  defendant  is  in  arrear.  That 
is  the  very  question  to  be  settled  by  taking  the  account,  and 
if  the  plaintiff  falls  to  establish  it  before  the  master,  he  pays 
the  costs  of  the  suit. 

We  think,  therefore,  there  is  error  in  the  part  of  the  charge 
excepted  to  by  the  plaintiffs,  but  it  is  apparent  from  the  case 
that  they  have  not  been  prejudiced  by  the  error.  The  part 
of  the  charge  excepted  to  is  a  restriction  or  qualification  of  a 
general  proposition,  that  the  plaintiffs  were  entitled  to  recover. 
There  is  manifest  error  in  this  general  proposition,  in  favor  of 
the  plaintiffs,  and  of  course  an  error  in  the  restriction  or  quaU* 
fication  of  an  erroneous  proposition  could  work  no  prejudice. 
The  charge  ought  to  have  been  that  the  plaintiffs  were  not 
entitled  to  recover;  this  would  have  cut  off  the  question  raised 
by  the  exception. 

The  action  is  fatally  defective,  by  means  of  a  misjoinder, 
both  of  plaintiflb  and  defendants.  The  plaintiffs  declare,  not 
upon  an  express  understanding  with  them  jointly,  but  upon  the 
implied  understanding  raised  by  the  statute.  Now,  the  inter- 
est of  tenants  in  common  is  several,  and,  of  course,  this  implied 
understanding  with  them  must  also  be  several — so  their  right 
of  action  is  not  joint,  and  there  are  too  many  plaintiffs,  which 
is  a  fatal  variance.  In  regard  to  the  defendants,  there  is  no 
proof  that  they  received  the  profits  jointly  as  partners.  Each 
received  portions  of  the  profits  severally,  and  therefore  they 
cannot  be  sued  jointly,  for  in  that  case  each  would  be  bound 
for  the  whole  judgment,  and  if  the  defendant  who  had  received 
the  greatest  share  happened  to  be  insolvent,  the  burden  would 
Call  on  the  others.  The  principle  is  the  same  as  that  applica- 
ble to  co-sureties.  If  one  of  them  pays  the  debt,  he  cannot,  at 
law,  sue  the  other  two  jointly;  for  each  is  ^nly  liable  for  his 
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aliquot  part,  and  to  allow  a  joint  suit  would  be  to  subject  one 
to  the  whole  recovery,  although  his  fellow  may  be  insolvent: 
PoweU  V.  Matthi8j  4  Ired.  L.  83  [40  Am.  Dec.  427].  It  was 
ingeniously  argued  for  the  plaintiffs  that  there  was  no  plea 
under  which  advantage  could  be  taken  of  the  defect  of  par- 
tieS)  and  he  cited  a  passage,  1  Chit  14,  where  it  is  said:  ''A 
variance  in  respect  to  parties  can  only  be  a  ground  of  nonsuit 
under  the  plea  of  rum  est  factum,  in  debt  on  specialty  and  cov* 
enant;  and  the  general  issue  in  all  other  actions."  It  is  dear 
Chitty  has  no  reference  to  the  action  of  account,  which  he  con- 
siders obsolete,  and  therefore  does  not  treat  of  it — and  in 
which,  like  covenant,  there  is,  properly  speaking,  no  general 
issue.  As  in  the  latter,  the  variance  may  be  taken  advantage 
of  under  non  est  faetumj  so  in  the  former  it  may  be  done,  under 
the  plea  that  the  defendants  are  not  the  bailiffs  of  the  plain- 
tifls  in  the  manner  alleged  in  the  declaration.  Both  of  these 
pleas  deny  the  relation  between  the  parties  as  alleged;  and  if^ 
upon  the  trial,  there  is  a  variance  between  the  aUegcOa  and  the 
probatay  it  is  ground  of  nonsuit.  If  the  plaintifiki  will  not  sub- 
mit to  a  nonsuit,  the  court  must  instruct  the  jury  to  find  tar 
the  defendants. 
Judgment  affirmed. 

AoooiTBTDio  jwrwmui  Oo-tisahisi  See  Bi^fktn  v.  htiMu  Eafn^  30  Aau 
Dm.  013.  Hie  language  of  the  prinoipel  oaae^  in  refennoe  to  the  liefaOity  of 
eo-tODante  to  aooonnt^  was  quoted  in  M>aU  t.  BkAoU^  2  Jones  Eq.  131. 

JonrDBB  ov  TmrAHTS  in  Ck>ii]ioir,  in  actions  by  or  agunsi  or  betwesn 
ilMBi:  See  iToioolm  T.  RoQtn,  16  Am.  Bee.  464;  XoAyv.  HfXkmd,  60  Id.  706| 
MooMy.  MaaemO,  Id.  667. 

linuoiinnB,  Doiras  ov,  whdt  xrar  ■■  Tajov  un>  wHor  Wikmnis 
gee  De  LoiAm  ▼.  ileei^  60  Am.  Deo.  491»  and  note  dting  the  prerums  oases 
in  this  series. 

Actual  ob  Pbobabli  Ivjubt  ibom  Bbbohsous  InoBUonoini  mut  ap- 
pear to  warrant  a  rorersal  of  a  judgment:  See  JfUmmm  t.  JRxnu^  60  Am.  Deo. 
eoe^aad  the  oasosoited  in  the  note;  see  also  OiUoiM  t.  IMJOmfiffm,  Id.  283^ 
•adaote;  iiTdfei  t.  iKWyilksrd;  Id.  026;  seea]soiSAor<0rT./Vopi0k6lId.28O. 
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[U  IBEDILL'8  IJLW,  4211 

D  IKIT  Ebsoffxd  to  Dint  Tttlb  nv  IdBUOB  wbon»  during  the  leasee 
the  premises  are  sold  under  exeoution  against  the  lessor,  and  the  losses 
beoomes  the  purchaser. 

PATimiT  TO  SHXBinr  DiscsABaiB  Bnounov. 

SuBBSQUKRT  Sauk  UNDER  Satisiiid  ShdOUTiooi  D  Voo^  sod  the  porohasM 
at  such  a  sale  obtains  no  title. 
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EJECTMXI9T  by  a  lessor,  claiming  that  the  lessee,  during  the 
continuance  of  the  lease,  sold  the  premises  to  one  Dudley,  un- 
der  whom  the  defendant  claimed.  The  defendant  offered 
6*/idence  showing  that  the  premises  had  been  sold  under  a  jL 
fa.  against  the  lessor,  and  that  the  lessee  had  become  the  pur- 
chaser, subsequently  to  which  he  had  made  the  conveyance 
alleged.  The  plaintiff  objected  to  this  eyidence  on  the  ground 
that  the  lessee  was  estopped  to  deny  the  lessor's  title  or  to 
withhold  possession  from  him  on  the  expiration  of  the  lease, 
and  that  those  claiming  under  him  were  also  estopped.  The 
objection  was  overruled.  The  plaintiff  then  offered  evidence 
t;  show  that  before  the  sheriff  had  the  jl./a.  in  his  hands,  the 
whole  sum  due  on  it  had  been  paid  to  him  in  satisfaction  of 
it;  but  defendant  objecting,  the  evidence  was  ruled  out,  on  the 
ground  that  it  was  incompetent  to  so  impeach  the  title  of  a 
purchaser  at  sheriff's  sale.  Verdict  and  judgment  finr  the 
defendant;  the  plaintiff  appealed. 

Strange^  for  the  plaintiff. 
No  counsel  contra. 

By  Court,  Buffin,  C.  J  There  is  no  error  on  the  first  point 
The  defendant  did  not  attempt  to  set  up  a  title,  in  derogation 
of  that  of  the  lessor  of  the  plaintiff,  at  the  time  of  his  lease  to 
Smith.  On  the  contrary,  he  acted  in  afiirmance  of  that  titie, 
by  showing  the  subsequent  acquisition  of  it  by  Smith,  so  that 
both  the  term  and  the  reversion  became  tmited  in  him.  If  the 
lessor  of  the  plaintiff  had,  by  his  deed,  assigned  the  reversion 
to  Smith,  the  title  thus  derived  might  be  set  up  as  a  bar  to 
this  action.  It  must  be  the  same  under  the  sale  by  the  sheriff; 
for  a  reversion  in  fee,  after  a  term  for  years,  is  the  subject  of 
execution,  and  the  sheriff's  deed  is  as  effectual  to  pass  it  as 
that  of  the  reversioner.  On  the  other  point,  however,  the  court 
holds  that  there  is  error.  Payment  to  the  sheriff  discharges 
the  execution.  If  the  sheriff  have  a  ca.  8a.y  and  after  payment 
by  the  debtor,  within  his  knowledge,  he,  the  sheriff,  arrest  him, 
it  is  undoubtedly  false  imprisonment.  It  must  also  be  illegal 
to  act  on  a  jS.  fa,  after  satisfaction  to  the  sheriff,  and  he  is  a 
trespasser  if  he  seize  goods  aflerwards:  Lefans  v.  Moregreeny  1 
Keb.  655.  As  was  said  in  the  case  cited  at  the  bar,  the  execu- 
tion became  thereby /t^icttw  officio:  Hammatt  v.  TFytiuzn,  9  Mass. 
138.  It  follows  that  a  subsequent  sale  under  it  is  void,  and  it 
was  so  held  in  that  action,  which  was  trespass  by  the  pur- 
chaser at  that  sale,  for  a  second  taking  of  the  goods,  upon 
another  execution  against  the  same  defendant.    If  it  were  not 
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My  the  sheriff  might,  upon  another  executioa  fiuratnfling  bqixIi 
nun  any  person,  sinoe  he  might  raise  the  money  over  and  oyer 
again  by  sale  after  sale.  For  there  is  no  difference  between 
satisiiaotion  by  a  pajrment  by  the  debtor  in  money  and  one  by 
the  sale  of  his  property.  After  satisfiEtction  to  the  sheriff  in 
either  way,  he  cannot  lawfdlly  seize  and  sell  property,  mom 
than  he  oonld  without  having  had  an  execntioL.  at  alL 
Judgment  reversed,  and  venire  de  noffo. 


Tnuurr  vor  IBnomD  vo  Bbtt  Titui  cm  lanoat,  wbsv:  8m  HUee  t. 
Bm^fiird,  61  Am.  Baa.  05;  MOtin  ▼.  ProptieUfn,  S8  Id.  884;  SwV^r.Dem^ 
UU.  e08;  HeathY.  fmkm»,4Zld.  26S. 

Bxaoonoii  Balm  uin>aB  SinamD  JuDOMSiTy  Bnaor  ovt  8m  Dm  m 
dtm,  BeifmUk  t.  IngenoHU  49  Am.  Dm.  67^  and  mms  dted  in  the  aoto| 
Bmtki/  UHeaY.  Mermnm,  Id.  188. 

Patmxvt  ov  Bjubuutiov  to  Sbmbxww  DiBOBABais  It:  8m  the  oaMi  eited 
in  the  note  to  Marrl$  r.  Lake,  48  Am.  Dm.  724;  Boob  ▼.  Ujpdegrave,  47  Id. 
425;  MO  alM  Wdeh  t.  Froii,  48  Id.  882.  Tho  principal  mm  wm  cited  ia 
■umwirl  of  this  propocitioD,  and  quoted  in  Haleombe  ▼.  LoudermUk,  3  Joom 
Ifc  488;  and  regaidad  in  ^la<0  ee  reL  JBitwfa  T.  6VUi^  2  Id.  828,  M  an  a^ 
for  the  poaition'that  if  tho  dofendant  in  ezeoation  pays  it  and  the  ahflriflf 
doM  not  retoxn  the  writ  nor  pay  the  monqr  over,  and  a  aeoond  exeoation  for 
the  aame  debt  imom,  a  sale  of  the  defendant* a  property  nndar  the  aeoond  wzil 
would  be  voadf  and  the  porohaeer  would  aognixe  no  title. 

Tte  FBoroiPAL  GAsa  Wiis  Aiao  onsD  in  Siaie  t.  Mariha  Qmrn,  68  K.  OL 
617»  and  lefenpod  to  on  the  point  that  ^diere  an  exeoation  wm  levied  on  land 
in  which  the  defendant  had  no  legal  or  equitable  titles  and  the  plaintifla  in 
the  exeention  became  bidden^  their  jndgmenta  were  ntiafled  to  the  amoant 
of  their  reepeotiTe  aharM  of  the  money  bid,  in  WoWy.  FaMeifp  77  Id.  107. 
In  ^Mwadfy  t.  Dunddee,  1  Gray,  66^  it  wm  held  that  an  execution  iaraed 
iHule  the  Jadgment  debtor  wm  impriaoned  under  a  oommitment  on  a  prior 
aiMntJoB  npon  the  aame  judgment,  wm  void,  and  aale  of  properly  vnder  it^ 
aUfaouj^  made  after  the  debtor'a  diaohaxge  from  imp-fiaonment^  and  toa  par- 
withovt  notioo^  wm  void,  and  paaaed  no  titles  dting  the  pria^^ 
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[U  iBSDILL'a  L4W,  CUb] 

Ooran  oif  Bquitt  bats  Gutkbal  JuanDiomnr  to  Disvou  ov  Imr jj^a 

Lairm  for  their  benefit  in  this  state. 
Diaam  ov  Oodbt  ov  Bquitt  OsDEBDro  Salb  ov  ImrAST'a  Lahss  OAnror 

aa  OfnanoHSD  in  another  00114%  althongli  there  may  have  been  iireg* 

nlarity  or  even  error  in  the  deoree. 
tanor  IN  DnxBSB  of  Goubt  ov  Bquitt  vob  Salb  ov  Invabt'8  Labb  m 

to  the  certainty  of  the  land  ie  cored  by  the  sabaeqnent  proceedinga  taksi 

in  the  aale,  and  the  ratification  of  the  aale,  wherel^  it  appears  that  there 

could  not  haye  been  a  mistake  m  to  the  identity  of  the  land  intended  and 

crderod  to  be  add,  and  that  aotoaUy  acid. 
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SuBBflTUTiov  Of  On  BiDDKB  iOB  ANOTHER  oQ  ft  mIb  Under  a  doovee  in 
equity  of  an  infant's  land  by  the  express  leave  of  the  courts  and  after 
payment  of  tbe  whole  price,  is  proper. 

EjBCTHEin'.  The  premises  in  question  descended  to  the 
plaintiff,  while  an  infant,  from  his  father's  estate;  by  a  decree 
of  the  court  of  equity  of  Moore  county,  they  were  sold,  and 
three  persons  were  the  highest  bidders  for  the  defendant;  and 
the  money  having  been  paid,  the  court  ordered  a  deed  to  be 
made  to  Harrington,  purporting  to  convey  the  premises.  The 
records  of  the  court  having  been  burned,  evidence  was  offered 
by  both  parties  as  to  the  regularity  of  tiie  proceedings.  The 
plaintiff  contended  the  defendant  had  no  titie  under  the  deed, 
because  tha  decree  did  not  recite  the  facts,  and  did  not  particu- 
larly describe  the  lands  to  be  sold — evidence  on  this  point  is 
stated  by  the  court — and  for  other  reasons  not  necessary  to 
mention;  and  also  insisted  that  as  the  defendant  was  not  the 
purchaser,  the  clerk  and  master  had  no  authority  to  convey  to 
him,  and  consequentiy  the  deed  was  inoperative.  The  court 
ruled  that  none  of  the  objections  contended  for  invalidated 
the  deed,  and  the  jury  found  for  the  defendant.  The  plaintiff 
appealed. 

Strange^  Eeidj  end  M$ndenhaUj  for  the  plaintiff. 
WvMtony  8en.j  Haughtonj  KeUyy  and  H.  TFl  Miller^  contra. 

By  Court,  Ruffin,  C.  J.  Most  of  the  objections  are  untena- 
ble in  themselves.  But  without  considering  them  in  detail^ 
there  are  some  general  considerations  which  apply  to  them  aU 
and  show  that  they  cannot  detract  from  the  defendant's  title. 
It  is  not  necessary  to  go  back  further  than  our  own  statutes  to 
find  a  general  jurisdiction  vested  in  the  courts  of  equity  of  this 
state  to  dispose  of  the  land,  as  well  as  the  chattels,  of  infants 
for  their  benefit.  Those  courts  were  constituted  in  1782,  with 
all  the  power  and  authorities  of  the  court  of  chancery.  By 
the  act  of  1762,  the  powers  of  the  court  of  chancery,  as  to 
orphans'  estates,  are  expressly  saved. 

Then,  the  act  of  1827,  after  reciting  that  doubts  had  been 
entertained  whether  any  court  could  direct  a  sale  to  be  made 
by  guardians  of  the  real  and  personal  estates  of  their  infant 
wards,  except  in  certain  cases  specified  in  two  previous  acts^ 
and  that  the  best  interests  of  infants  sometimes  demand  that 
such  sales  should  be  made  in  cases  to  which  those  acts  did 
not  extend,  enacts,  by  way  of  remedy  therefor,  that  on  the 
application  of  a  guardian  by  bill  or  petition,  setting  forth  facts 
which,  if  true,  show  that  the  interest  of  the  infant  would  be 
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materiaUy  promoted  by  tho  sale  of  any  part  of  the  infant's 
estate,  reistl  or  personal,  the  coort  of  equity  shall  cause  the 
truth  of  the  tacts  to  be  ascertained,  and  may  thereupon  decree 
that  a  sale  be  made  by  such  a  person,  in  such  way,  and  on 
such  terms,  as  fhe  court  in  its  wisdom  shall  adjudge.  Then 
follow,  in  the  next  section,  provisions  that  the  sale  shall  not  be 
deemed  valid  until  it  shall  be  ratified  by  the  court;  and  that 
the  court  shall  designate  the  person  to  make  the  title  to  the 
purchaser,  and  that  no  conveyance  shall  be  made  until  the 
court  shall  order  it — with  a  provision,  also,  for  investing  the  pro- 
oeeds  of  a  sale.  A  jurisdiction  over  any  subject  could  not  be 
moro  extensive  than  that  of  the  court  of  equity,  as  confessed 
or  recognized  by  the  statutes  quoted. 

If  it  were  before  doubtful,  the  act  of  1827  thus  confers  u^m 
the  highest  equitable  tribunal  known  to  our  law  full  power  to 
order  the  sale  of  the  estates  of  infants,  provided  only  that  the 
court  shall  think  it  for  the  interest  of  the  infant  in  any  way 
whatever,  as  to  pay  debts,  for  partition,  or  more  convenient 
management,  or  to  produce^eater  profit,  or  any  other  purpose 
deemed  beneficial  by  the  court.  In  the  exercise  of  that  power, 
the  acts  of  the  court  are,  therefore,  not  to  be  regarded  as  those 
of  a  court  not  possessing  a  general  jurisdiction  over  a  subject, 
but  only  a  special  one  to  proceed  on  a  particular  subject  for 
certain  specified  purposes  and  in  a  particular  way.  The  cases 
of  HarrisB  v.  RieJiardsonj  4  Dev.  L.  279,  and  Den  ex  dem,  Leary 
V.  Fletcher  J 1  Ired.  L.  269,  are  contrasted  examples  of  the  dif- 
ference between  such  general  and  special  jurisdictions  touching 
the  very  point  now  under  consideration;  namely,  the  powers 
of  the  court  of  equity  and  the  county  court  to  authorize  a  guar- 
dian to  sell  his  ward's  personal  property  (over  which  those 
courts  have  a  general  jurisdiction),  and  the  speciswl  authority 
of  the  county  court  to  order  a  sale  of  the  infant's  land  under 
the  act  of  1789.  That  distinction  is  further  illustrated  by  the 
case  of  Jennings  v.  Stafford^  Id.  404;  in  which,  also,  the  gen- 
eral rule  is  recognized,  that  the  judgment  or  decree  of  a  court 
having  general  jurisdiction  over  a  subject-matter,  subsisting 
unreversed,  must  be  respected,  and  sustains  all  things  done 
under  it,  notwithstanding  any  irregularity  in  the  course  of  the 
proceedings  or  error  in  the  decision. 

Supposing,  therefore,  that  there  may  have  been  irregularities 
or  even  error  in  the  court  of  equity,  still  the  decree  cannot  be 
questioned  in  a  court  of  law  for  such  causes.  It  is  not  for 
another  court  to  arraign  the  decree,  or  the  orders  confirming 
the  sale  and  tat  the  conveyance  to  the  defendant^  upon  such 


i24  Williams  v.  Ha&bington.        [N.  Carolina, 

grounds  as  that  the  guardian  was  not  appointed  by  the  proper 
court,  or  that  there  was  not  due  advertisement  or  competent 
evidence  of  it,  or  that  the  interest  of  the  infant  was  not  pro- 
moted by  the  sale  of  the  land,  or  that  for  any  other  reason  it 
was  not  a  proper  case  for  a  sale,  or  that  the  decree  did  not  find 
the  facts,  which  showed  the  sale  to  be  beneficiaL  For  all  those 
matters  were  necessarily  the  subjects  of  consideration  for  the 
court  of  equity,  and  must  have  been  passed  on  in  the  cause, 
before  the  decree  or  order  could  have  been  made.  Having  been 
judicially  decided,  it  cannot  be  averred  that  they  were  not  duly 
and  rightly  decided.  It  would  be  monstrous  if  the  title  of  a 
purchaser  under  the  decree — ^who  paid  his  money  to  the  court, 
and  got  his  deed  from  the  court,  as  it  were— could  be  impeached 
upon  any  such  grounds.  Therefore,  all  the  objections  must 
fkil  upon  the  principles  mentioned,  unless  it  be  those  which 
insist  on  intrinsic  defects  in  the  decree  or  orders,  as  not  being 
in  themselves  sufficient  to  authorize  a  sale  of  the  premises  in 
dispute  and  the  conveyance  to  the  defendant. 

The  court  cannot  suppose  that^the  petition  and  decree  did 
not  describe  the  land  more  particularly  than  "  as  the  lands  of 
the  deceased  debtor  lying  in  Moore  county,"  for  no  respectable 
counsel  would  draw  pleadings  nor  the  court  decree  in  such 
terms.  It  was  probably  thus  stated  by  the  witness,  because 
after  the  destruction  of  the  papers  they  were  unable  to  repeat 
the  particular  words,  or  do  more  than  give  the  substance.  But 
if  it  were  otherwise,  the  decree,  though  less  precise  than  usual, 
would  not  be  so  very  vague  as  to  be  ineffectual,  when  taken 
in  connection  with  the  subsequent  proceedings.  It  would  then 
be  as  particular  as  &  fieri  facias  on  a  judgment  against  heirs, 
which  runs  against  the  lands  descended  fix>m  the  debtor,  and 
they  are  identified  by  the  sale  and  sheriff's  deed.  Here,  any 
defect  as  to  the  certainty  of  the  land  is  cured  by  the  report  of 
the  master  of  the  sales  of  the  several  parcels  and  their  ratifi- 
cation,  and  the  order  of  the  court  to  the  master  to  convey  this 
particular  tract  to  the  defendant.  So  it  appears  that  there 
could  not  be  a  mistake  as  to  the  identity  of  the  land  intended 
and  ordered  to  be  sold,  and  that  actually  sold. 

Cases  were  cited  at  the  bar,  in  which  the  court  of  equity  has 
refused  to  allow  another  person  to  be  substituted  for  the  pur- 
chaser reported;  and  it  was  thence  inferred  that  the  deed  was 
not  properly  made  to  the  defendant.  Those  cases  seem  to  have 
been  all  proper,  and  this  court  agrees  that,  as  a  matter  of  whole- 
some practice,  such  a  substitution  ought  not  to  be  allowed  be- 
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fore  the  pajrment  of  the  purchase-money,  Dor,  perhaps,  without 
looking  to  the  rights,  even,  of  third  persons  as  against  the  first 
purchaser — ^which  is  the  whole  extent  of  those  cases.  But  al- 
though  under  those  circumstances  it  may  be  against  the  course 
of  the  court  of  equity  to  discharge  one  bidder  and  take  another, 
yet  there  is  nothing  in  those  cases  intimating  the  idea  of  a  de- 
fect of  power  to  do  so.  In  this  instance,  it  was  done  by  the 
express  leave  of  the  court,  after  the  payznent  of  the  whole 
price,  and  an  order  was  made  for  a  oouTeyanoe  to  the  substi- 
tute; and  that  it  is  concIusiTe. 

It  is  competent  to  the  legislature  to  direct  the  mode  of  trans- 
ferring the  legal  title  upon  a  judicial  sale  under  a  decree,  as  it 
is  on  one  under  execution  at  law.  It  was  very  meet  that  some 
mode  should  be  provided,  as  the  decree  itself  only  constituted 
an  equitable  title,  and  conveyances  could  not  commonly  be 
got  from  the  owners  by  reason  of  their  disability.  It  is  at 
present  the  province  of  the  clerk  and  master  viriuU  officii.  But 
at  the  period  of  this  transaction  it  was  not  The  act  of  1827, 
however,  is  express,  that  a  conveyance  shall  be  made  to  the 
purchaser,  when  the  court  shall  order  it,  and  by  the  person 
who  shall  be  designated  by  the  court  It  is  certain,  then,  that 
the  estate  at  law  was  intended  to  be  transferred  by  a  deed,  to 
be  executed  under  the  direction  of  the  court;  and,  in  this  case, 
the  deed  was  thus  executed,  and,  oonsequenfly,  it  passed  the 
title  to  the  defendant 

Judgment  aflSrmed. 


JuBiBDionov  ofCBAiraiBT  ovBB  Iniato  Aim THBB Eraxhi  SseCbwii 
V.  OowU,  44  Am.  Deo.  70a. 

Dmbsb  ov  Bale  ov  Invaiit's  Piowmtt,  Ouwclusivmsms  ovt  8m  ffmdtt 
V.  ITotton,  46  AoL  Deo.  117.  Tb»  prindptl  OMewis  dted  to  the  point  thai 
the  ngnkritj  of  pronoodingi  in  »  ooart  of  equity  ooold  not  be  oeUed  in  qnoe- 
tum  in  a  ooart  of  law,  but  that  that  ooart  is  the  exdmhre  jndge  of  ite  own 
ooorea^  and  iti  determinatian  is  oonolniiTe  aa  to  oTory  matter  within  iti  Jn- 
riadiotioiiv  in  OMipfteB  T.  i?afar»  e  Jones  Lb  208^  and  ill  JJoraft^ 
614»  on  the  propoiition  that  it  was  a  weU-eetabUehed  dietinotion,  that  where 
an  anthoritj  or  juriediotion  ia  general,  the  action  of  the  tribonal  npon  whom 
it  ie  oonfened  ia  taken  to  be  within  ite  anthoritj  or  jnriidiotion  nnleai  the 
eonteary  ieehown;  bat  where  the  anthoritj  or  jnxiediotion  ia  i^eoial,  in  order 
to  giro  efieot  to  the  action  of  the  tribunal,  it  ia  neoeeeary  to  show  ite  a«thof<> 
i^r  or  jnriedJotion  to  do  the  aot 


OASES 


SUPBEME   COUBT 


OHIOi 


Stbwabt  v.  Statb. 

CI9  OHIO*  toil 

Ir  B  Fmipie  to  Aik  Wvama,  nr  Tbial  iob  MuBDn,  hour  ha 

plfljied  dnring  the  Unr  mmutei  tluit  paoad  aftar  ba  and  the  daimdani 
oania  out  of  a  ^iwtf  to  whoro  tha  (loooaiod  and  oUian  wwa  standiiig^  and 
before  the  fi^^t  took  plaoe  in  whioh  the  killmg  ooenzfedy  wbera  the  wit- 
had  testified  aa  to  what  happened  during  that  time  on  hie  dinot  ex- 


Comwmt  OF  Pbiboveb  bbpobb  Kiluho  la  Yifcally  important  to  the  de- 
termination of  tha  oaee,  on  a  trial  for  nmrder  in  the  aeoond  degree;  it  ia 
therefore  proper  to  aak  a  witneee  what  the  employment  of  the  priioner 
waa  from  the  time  tiiat  he  and  the  prieoner  came  oat  of  a  honae  to  where 
the  deoeaaed  with  others  waa  standing  till  the  time  the  fight  began  in 
which  the  killing  occurred. 

tman  with  Whioh  Duoeased  and  Othhrs  Wbmt  to  PBDomot'a  Hodib 
on  the  night  of  the  killing  is  important;  and  to  ascertain  it^  it  is  proper 
to  ask  one  of  the  persons  who  accompanied  him  as  to  the  oonTersation 
that  took  place  amongst  them,  while  they  were  together,  in  relation  to 
the  snbjeot-matter  in  dispate,  and  their  porpcee  in  going  to  the  hooae. 

Oranam  ov  WmnsBW  abm  hot  EnDiiroB  as  a  general  rule;  the  mle^  bow- 
ever,  is  not  oniTeri*  <^  aad  a  witness  on  a  trial  for  mnxder  may  be  aaked 
whether,  when  th^  dsjeaaed  rashed  npon  the  prisoner,  there  waa  time 
enoogh  for  the  prisoner  to  escape  and  get  ont  of  the  way  or  not 

Brbob  to  the  Clark  ooonty  oonmum  pleas.    The  qpiiiioii 
states  the  case. 

Anihany  and  Chodej  and  John  A.  Oorwinf  far  the  plaintiff  m 
error. 

WiUiam  WhUe^  proseoating  attorney,  and  WBUam  Bogen^ 

B7  Cknirt,  C ALDWELLy  J.    It  appears  fix>m  the  evidence  in  the 
ease,  that  the  deceased.  Doty,  on  the  evening  he  lost  his  Ufe,  in 
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company  with  three  others,  McCartney,  White,  and  Jennings^ 
went  to  Hagenbangh's  tavern,  where  the  defendant,  Stewart, 
boarded;  that  Stewart  came  out  of  the  honse  onto  the  pave* 
ment,  where  the  deceased  and  his  company  were  standing; 
that  an  altercation  ensued  between  the  deceased  and  the 
defendant,  about  a  small  sum  of  money  which  the  latter  said 
the  former  owed  him;  that  the  deceased  called  the  defendant 
a  liar,  to  which  the  defendant  replied  that  the  deceased  was  a 
damned  liar;  that  deceased  then  closed  in  upon  defendant, 
that  a  fight  ensued,  that  deceased  very  soon  Baid  he  was 
stabbed,  that  he  received  several  stabs,  of  which  he  died,  and 
which  were  inflicted  by  defendant.  It  appears,  too,  fix>m  the 
evidence  in  the  case,  that  after  Stewart  came  out  of  the  house, 
a  few  minutes  intervened  before  the  fight  commenced.  The 
state  called  Nathaniel  Criger,  who  testified  to  the  circumstances 
attending  the  a£Eray,  and  also  testified  that  he  came  out  of  the 
house  with  Stewart,  the  defendant.  On  cross-examination  the 
defendant's  counsel  propounded  the  following  question:  ^'How 
were  you  employed,  and  how  was  the  defendant  employed, 
from  the  time  you  came  out  of  the  tavern  till  the  fight  began?'' 
This  question  was  objected  to  by  the  counsel  on  the  part  of 
the  state,  and  the  court  sustained  the  objection,  and  would  not 
permit  the  question  to  be  answered.  To  this  ruling  of  the 
court  the  defendant  excepted,  and  assigned  the  same  as  error 
on  the  record.  We  see  no  objection  whatever  to  the  question. 
Indeed,  we  think,  under  the  circumstances,  it  was  one  very 
proper  to  be  asked.  The  witness  had  testified  to  facts  that 
transpired  between  the  time  that  he  and  Stewart  came  out  of 
the  house,  and  the  time  of  the  fight,  as  well  as  what  happened 
during  the  fight.  Now,  to  ask  the  witness  how  he  was  em- 
ployed during  the  short  interval  before  the  fight  occurred  waa 
a  very  pertinent  question.  It  would  tend  to  show  whether  the 
witness  was  situated  so  that  he  was  able  to  note  all  that  passed, 
whether  his  attention  was  directed  solely  to  the  parties,  or 
whether  he  was  engaged  in  anything  else,  that  occupied  a  part 
of  his  attention;  it  might  tend  to  cast  light  upon  the  distinct- 
ness of  his  recollection  of  what  was  going  on,  and  in  many 
respects  might  be  important.  As  to  the  other  branch  of  the 
question,  we  regard  it,  in  this  case,  as  of  vital  importance.  The 
defendant  was  on  his  trial  for  murder  in  the  second  degree,  of 
which  he  has  been  convicted.  If  the  killing  was  the  result 
of  a  sudden  quarrel,  he  could  not  be  convicted  of  murder. 
How  vitally  important,  then,  to  the  proper  determination  of 
the  case,  it  was,  to  prove  what  his  conduct  was,  when  he  came 


428  Stewabt  9.  State.  [Ohio, 

out  of  the  house,  in  the  piesenoe  of  the  deceased  and  his  partjrl 
Did  he  make  any  hostile  demonstrations?  Did  he  do  any  act 
Chat  was  calcnlated  to  bring  on  a  qnarrely  or  do  anything  that 
showed  that  he  wished  to  bring  on  a  fight?  Or  did  he  engage 
in  something  that  went  to  show  no  such  disposition?  What 
he  did,  or  how  he  was  employed,  during  this  time,  is  a  matter 
of  so  much  importance  that  [the  case  could  not  be  properly 
tried  without  a  scrutinizing  inquiry  into  everything  that  was 
calculated  to  cast  light  upon  it.  We  think  tiie  court  clearly 
erred  in  not  permitting  this  question  to  be  answered.  It  would 
appear,  from  an  interlineation  in  the  bill  of  exceptions,  that 
the  question  was  objected  to  on  the  ground  that  it  was  not 
competent  for  the  defendant  to  prove  what  Stewart  did  before 
Doty  arrived.  Now,  the  witness  to  whom  this  question  was 
propounded  does  not  state  that  Doty  and  his  company  were 
standing  about  the  tavern  when  Stewart  came  out;  but  it  is 
fidrly  inferable  fix>m  what  he  says  that  such  was  the  fact.  But 
the  first  witness  called  by  the  state,  McCartney,  and  the  only 
witness  that  had  been  examined  before  Criger,  the  witness  to 
whom  this  question  was  propounded,  had  stated  in  his  ex- 
amination in  chief  that  Doty  and  his  company  were  all  stand- 
ing about  the  tavern  door,  and  gLyes  the  position  of  each  when 
Stewart  came  out 

On  the  part  of  the  state,  a  witness  by  the  name  of  White, 
who  was  one  of  the  four  persons  who  were  in  company  with 
Doty  at  the  time  of  the  fatal  afiray,  and  he  having  testified  tt 
the  facts  of  the  case,  the  defendant,  on  cross-examination,  pro- 
pounded the  following  question:  '^  State  what  conversation  took 
place  on  Monday  evening,  September  9, 1850,  whilst  McCart- 
ney, Doty,  Jennings,  and  yourself  were  together,  in  relation  to 
the  subject-matter  of  dispute,  between  the  defendant  of  the  one 
part  and  Doty  or  McCartney,  or  either  of  them,  on  the  other 
part,  in  relation  to  your  going  together  to  Stewart's  boarding- 
house,  and  your  purpose  in  going  there."  This  question  was 
objected  to  by  the  counsel  for  the  state,  which  objection  was 
sustained  by  the  court,  and  the  question  was  not  permitted  to 
be  answered.  This  is  assigned  for  error  by  the  defendant. 
Several  other  questions  were  put  by  defendant's  counsel,  vary- 
ing the  form  of  the  question,  but  substantially  the  same,  which 
were  also  ruled  out  by  the  court.  Now  we  think,  under  the 
circumstances  of  this  case,  as  detailed  in  evidence,  this  was  a 
proper  question.  It  appears  that  on  the  Saturday  evening  be- 
fore Doty  and  the  same  three  persons,  of  whom  the  witness 
was  one,  had  gone  to  this  same  house,  that  they  and  Stewart 
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had  got  into  a  quarrel;  that  Doty  and  two  of  the  others  rushed 
at  Stewart,  and  that  some  other  persons  interfered  to  prevent 
the  affray,  and  that  Stewart  escaped  behind  the  counter. 
When  the  same  persons  went  there  on  Monday  evening,  it  cer- 
tainly was  important  to  prove  whether  they  wenv  there  with  a 
hostile  intent  or  not. 

An3rthing  that  would  tend  to  prove  whether  they  went  there 
with  a  hostile  intent,  or  whether  they  went  with  some  different 
intent,  or  happened  there  casually,  might  be  important  evi- 
dence. This  question,  although  embodying  some  circumlocu- 
tion, was  calculated  to  ascertain  what  these  persons  went  to 
this  house  for  on  Monday  evening;  whether  it  had  any  refer- 
ence to  the  existing  quarrel  between  them  and  Stewart  If 
they  had  had  any  conversation,  or  bad  come  to  any  agreement 
on  the  subject,  it  would  be  proper  to  prove  it.  If  such  had 
been  the  object  of  these  persons  in  this  visit  that  night,  it  ought 
to  be  proved,  although  no  information  of  the  kind  had  been,  in 
language,  conveyed  to  the  defendant.  He  might  be  able,  when 
they  met,  from  their  manner  and  conduct,  to  discover  their  in- 
tention, although  they  had  made  no  verbal  expression  indicat- 
ing such  intention.  An  agreement  to  do  anything  or  go 
anywhere  is  a  fact;  the  conversation  by  which  that  agreement 
is  made  is  the  legitimate  evidence  of  that  fact,  and  does  not  in 
any  way  come  under  the  head  of  hearsay  evidence.  Whether 
there  was  evidence  to  prove  any  such  intention  on  the  part  of 
Doty  and  his  friends  is  not  the  question;  but  whether  the  de- 
fendant might  offer  evidence  tending  to  prove  that  fact  We 
think  the  court  erred  in  not  permitting  this  question  to  be  an- 
swered. 

The  defendant  called  a  witness,  Harvey  B.  Corwin,  and  pro- 
pounded to  him  the  following  question:  ''State  whether,  when 
Doty  rushed  upon  Stewart,  there  was  time  enough  for  Stewart 
to  escape,  and  get  out  of  the  way  before  Doty  rushed  on  him, 
or  not" 

This  question  is  rather  in  a  leading  form.  It  is,  however,  a 
question  of  that  peculiar  kind,  that  to  call  the  attention  of  the 
witness  to  the  precise  point  on  which  information  is  wanted,  it 
is  almost  impossible  to  avoid  putting  the  question  in  a  form 
more  or  less  leading.  No  objection  is  noted  as  being  taken  to 
the  question  on  the  ground  of  form,  and  the  fair  inference  is 
that  the  question  was  ruled  out  as  substantially  incompetent. 
We  think  the  question  was  proper,  and  should  have  been  an* 
swered.  This  may  be  said  to  be  taking  the  opinion  of  the 
■ritness,  and  therefore  objectionable.    It  is  true,  as  a  general 
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role,  that  the  opinion  of  a  witness  cannot  be  given — ^the  wit- 
ness relating  the  facts  from  which  the  jury  form  their  opinion. 
This  rule,  however,  is  not  universal.  The  fact  here  sought  to 
be  proved,  to  wit,  that  the  defendant  could  not  avoid  the  con- 
flict, could  not  be  well  proved  to  the  jury  by  a  statement  of 
facts.  The  time  occupied  by  the  deceased  in  passing  from 
where  he  stood  to  the  defendant,  a  distance  of  only  a  few  feet, 
could  hardly  be  stated  with  any  accuracy  of  measurement. 
The  rapidity  of  his  motion  could  not  be  calculated  so  as  to 
eonvey  any  very  definite  idea  of  his  velodly.  The  particular 
position  of  the  defendant  in  reference  to  surrounding  objects, 
as  well  as  the  position  of  his  body  at  the  time,  were  important 
items  in  determining  the  fact  whether  he  could  have  got  out 
of  the  way  or  not,  and  yet  it  would  be  very  difficult,  perhaps 
impossible,  to  convey  any  clear  idea  to  the  jury  in  reference  to 
these  matters.  A  variety  of  circumstances  that  could  only  be 
perceived,  but  not  detailed,  would  constitute  the  aggregate 
from  which  the  opinion  would  be  formed.  The  person  who 
had  witnessed  the  transaction  could  alone,  most  probably, 
form  any  idea  on  the  subject  that  could  be  relied  on  with  safety. 
For  these  errors  the  judgment  of  the  common  pleas  will  be 
reversed.  The  other  points  raised  in  this  case  are  numerous, 
and  some  of  them  important,  but  we  do  not  think  it  necessary 
to  proceed  farther  into  the  examination  of  the  case. 
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to  the  honae  of  the  prisonor,  is  mdmiasible  in  an  indiotment  agunst  the  de- 
fendant for  wounding  him  by  a  gun-shot:  State  v.  Ooodrieht  47  Am.  Dea 
€7d. 

OPDnoNS  or  WmnsasES  as  £vn>BNOB:  See  Vandbfe  v.  Burpee,  46  Am. 
Dea  733;  Fiaher  v.  Dodge,  47  Id.  254,  and  note;  Cammomoeaitk  y.  Baetman, 
48  Id.  596;  Cameron  v.  SkUe,  Id.  Ill;  Donnett  v.  JotM^  Id.  69,  and  note; 
Sikea  y.  Paine,  51  Id.  369.  In  Staie  y.  Ekoada,  29  Ohio  St  171,  it  was  held 
that  in  a  criminal  proaecution  for  assaolt  and  batteiyy  where  the  defendant 
seeks  to  justify  on  the  ground  of  self -defense,  it  is  not  oompetent  to  give  in 
ovidence  the  opinions  of  witnesses  as  to  the  existenoe  of  danger  to  life  or  d 
great  bodily  harm,  or  that  such  danger  might  haYo  been  reaoonably  appre- 
hended by  the  defendant    The  ooort  eitad  and  distingniahed  the  princ^^ 
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[19  Ohio,  887.] 

OBJBCnON  TO  COUFETENOT  OF  WITN888  OK  AOOOUNT  OF  iMTIBnT  mul  bs 

taken  at  the  time  of  his  testifying,  if  the  fact  of  interest  was  known,  or 
it  by  oYidenoe  afterwards  offarad  in  the  ease,  the  interest  of  the  witness 
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■hoald  be  apptrant^  fhe  ooart  dumld  be  asked  to  rule  the  evidenoe  oatf 
ottierwiee^  the  objeotion  wooldnot  be  available  on  appeal. 

KSUKBOBHOOD  EbfOBT  IB  HOT  CkXKPRBRT  EyIDSNOB  TO  PBOTB  VAXOE^ 

■mp,  withoat  proving  any  act  of  the  partDen. 

Whsbs  Oms  Oarbibs  Wheat  to  Mill  to  bb  Gbouhd  zhto  FlooBb  the 
contnot  is  not  a  sale,  bat  the  property  in  th^  flour  la  in  the  one  depoait- 
ing  the  wheats  although  it  ta,  with  hia  knowledge^  mingled  with  wheal 
beknging  to  the  miller. 

Whibb  Abxiolbs  or  Samb  Kzni)  aitd  Valub  abb  MnroLXD  toqrhbb  by 
the  oonaent  of  the  partiea»  each  party  ia  entitled  to  have  divided  to  him 
aa  mnoh  aa  he  may  have  pat  in,  and  ia  reoQgniced  in  law  aa  having  a 
property  in  ao  madi  aa  he  may  have  pat  into  the  common  atock. 

Btidbbcb  or  Cobiom  mat  Pbopbrlt  bb  Given  to  Ezpladt  and  give  the 
proper  effect  to  the  contracta  and  acta  of  partiea;  bat  it  ia  not  admiaaible 
to  change  the  title  to  property,  contrary  to  an  eatablished  role  of  law. 

Pabol  Bvidekcb  d  AmnaantLB  to  Explain  Wbiitbn  Oontbaot  by  whioh 
a  miliar  agreea  to  do  two  hundred  doUara*  worth  of  grinding  for  the 
plainti£^  where  the  contract  oontaina  no  terma  on  which  the  grinding 
waa  to  be  done^  and  to  ahow  whether  the  partiea  were  governed  by  the 
atipnlationa  contained  in  a  previoaa  aimilar  agreement  between  them. 

ir  Chabob  Asked  Bmbeacbs  Several  DimtBENr  PBorosmoNa^  part  of 
which  ia  good  and  a  part  bad,  the  ooart  may  refoae  the  whole. 

Beplbvin.  Hammond  the  owner  of  a  mill,  contracted  for 
theaaleof  ittooneQ.  A.  Webb,  and  as  a  part  of  the  conaidera- 
Hoa  Webb  agreed  to  do  four  hundred  dollars'  worth  of  grind- 
ing for  Hammond  within  the  next  two  years.  The  contract 
stipulated  the  terms  on  which  the  grinding  was  to  be  done 
minutely.  The  following  year  T.  Webb,  a  brother  of  6.  A. 
Webby  having  j<nned  him,  a  deed  of  the  property  was  made  to 
them  both.  Half  of  the  grinding  having  been  done,  the  Webbs 
executed  a  joint  note  by  which  they  promised  to  do  two  hun- 
dred dollars'  worth  of  grinding  the  next  year.  The  note  con- 
tained no  stipulation  whatever  as  to  the  terms  on  which  the 
wheat  was  to  be  ground,  and  contained  no  reference  to  the  pre- 
vious contract  Early  in  the  year  the  plaintiff  brought  a 
quantity  of  wheat  to  the  milly  and  with  his  knowledge  this 
wheat  was  mingled  with  wheat  belonging  to  the  Webbs.  The 
Webbs  shortly  afterwards  absconded;  at  the  time  there  was  a 
considerable  quantity  of  wheat  in  the  mill,  and  they  had  left 
word  with  their  foreman  to  grind  it  into  flour  for  Hammond. 
In  pursuance  of  these  instructions,  he  ground  a  portion  of  the 
wheat  into  flour,  and  delivered  it  to  Hammond,  who  removed 
it  In  the  mean  while,  the  creditors,  hearing  of  the  abscond- 
ing, had  obtained  judgments  and  levied  executions  on  the 
property,  and  among  other  things  upon  this  flour.  This  action 
of  replevin  was  then  brought  against  the  sheriff.   The  instruo- 
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tions  and  rulings  of  the  court  and  the  exceptions  theieto  ftp- 
pear  fix>m  the  opinion  of  the  court.  Verdict  and  judgment  tan 
the  plaintiff;  the  defendant  appealed. 

Oeorge  W.  Maaany  for  the  plaintiff  in  error. 
J2.  8.  Moody y  contra. 

By  Court,  Caldwell,  J.  The  first  error  assigned  on  the  veo- 
ord  of  the  court  of  common  pleas  is,  that  the  court  erred  in 
not  ruling  out  the  testimony  of  Daniel  Hammond,  he  being  an 
interested  witness.  This  witness  was  called  by  Bezaleel  Ham- 
mond, the  plaintiff  below,  and  testified  in  the  cause.  After  his 
testimony  was  through,  several  witnesses  were  called,  who  gave 
evidence,  tending  to  prove  that  he  was  a  partner  of  said  plain- 
tiff, and  had  an  interest  in  the  property  in  controversy.  The 
evidence  to  this  point  is  strong.  It  does  not,  however,  appear 
from  the  bill  of  exceptions  that  any  objection  was  taken  to  his 
testifying.  He  was  not  interrogated  as  to  his  interest,  nor  does 
it  appear  that  the  court  was  asked  to  rule  out  his  testimony. 
If  the  opposite  party  would  avail  himself,  on  error,  on  account 
of  an  interested  witoess  being  allowed  to  testify,  he  should,  if 
the  fact  of  interest  were  known  to  him,  object  to  the  witness 
testifying;  or  if  by  evidence  afterwards  offered  in  the  case,  the 
^terest  of  the  witness  should  become  apparent,  he  should  ask 
the  court  to  rule  it  out.  Nothing  of  this  kind  being  done,  it 
was  not  error  in  the  court  to  permit  the  testimony  of  the  wit- 
ness to  go  to  the  jury,  although  he  might  have  been  interested. 

It  is  alleged  that  the  court  erred  in  ruling  out  the  testimony 
of  John  T.  Leslie.  This  witness  was  called  for  the  purpose  of 
proving  that  Daniel  Hammond  was  an  interested  witness.  He 
testified  that  it  was  generally  reported  in  the  neighborhood 
that  Bezaleel  and  Daniel  Hammond  were  partners,  but  that 
he  knew  nothing  about  the  matter  of  his  own  knowledge,  nor 
had  he  ever  heard  anything  respecting  it  from  either  of  the 
Hammonds.  We  think  the  evidence  was  incompetent,  and 
that  the  court  acted  properly  in  ruling  it  out.  If  the  Ham- 
monds, by  word  or  deed,  had  held  themselves  out  to  the  world 
us  partners,  that  might  have  been  proved;  but  the  neighbor- 
hood report,  without  proving  any  act  of  theirs,  was  not  com- 
petent evidence  to  prove  that  they  were  partners. 

The  defendant  on  the  trial  offered  to  prove  that  it  was  a 
custom  amongst  millers,  that  when  a  i)erson  took  wheat  to  a 
mill,  and  consented  to  its  being  mingled  with  the  miller's,  that 
the  property  in  the  wheat  passed  to  the  miller.  The  court  re- 
fused to  admit  this  evidence.    The  custom  offered  to  be  proved 
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in  this  case  was  oontraiyy  as  we  think,  to  the  role  of  law. 
Where  an  article  of  the  same  kind  and  yalne,  which  is  calcu- 
lated by  the  bnahel  or  pound,  is  mingled  together  \>j  the  con- 
sent of  parties,  each  party  is  entitled  to  have  divided  to  him 
so  many  pounds  or  bushels  as  he  may  have  put  in — and  is 
recognized  in  law  to  have  a  property  in  so  much  as  he  may 
have  put  into  the  common  stock. 

Evidence  of  custom  may  properly  be  given  to  explain  and 
give  the  proper  effect  to  the  contracts  and  acts  of  parties;  but 
it  would  be  carrying  the  doctrine  too  £eu:  to  permit  a  custom 
to  change  the  title  to  property,  contrary  to  an  established  rule 
of  law.  The  court  decided  correctly  in  refusing  to  admit  the 
evidence. 

The  court  charged  the  jury  that  if  wheat  was  delivered  by 
Hammond  to  be  ground  by  the  Webbs,  in  payment  of  their 
two-hundred-doUar  note,  the  property  in  the  wheat,  by  such 
delivery,  would  not  pass  to  the  Webbs;  that  the  two-hundred- 
doUar  note  did  not  in  terms  connect  itself  with  the  first  agree- 
ment made  between  Bezaleel  Hammond  and  George  Webb,  and 
that  whether  the  Webbs,  in  performing  their  promise  to  pay 
two  hundred  dollars  in  grinding,  as  specified  in  their  said 
note,  were  to  be  governed  by  the  stipulations  by  the  first  agree- 
ment of  Hammond  and  George  Webb,  was  a  matter  to  be  de- 
termined by  the  jury  from  the  evidence.  They  further  charge 
that  parol  evidence  was  admissible  to  prove  that  fiact,  and  as 
there  was  evidence  on  that  question,  that  the  jury  would  con- 
sider it  in  coming  to  a  conclusion  on  the  subject  We  do  not 
discover  any  error  in  this  charge.  The  Webbs,  in  the  two- 
hundred-doUar  note,  merely  agreed  to  pay  the  amount  in  grind- 
ing. That  grinding  had  to  be  done  in  a  certain  manner,  and 
on  certain  terms.  If  no  price  was  fixed  before  the  grinding 
was  done,  then  the  Webbs  would  be  entitled  to  receive  credit 
for  so  much  as  the  work  was  worth,  and  Hammond  would  be 
held  to  have  impliedly  promised  to  allow  them  that  amount* 
Or  the  parties  might  agree  upon  what  was  to  be  ground,  and 
the  price  allowed  for  the  same,  either  verbally  or  in  writing, 
and  such  agreement  could  be  proved,  by  parol  evidence,  if 
verbally  made,  or  by  the  written  instrument,  if  reduced  to 
writing.  And  if  the  wheat  was  delivered  under  both  these 
contracts,  the  first  fixing  the  price  at  which  the  grinding  was 
to  be  done,  and  specifying  the  article  to  be  ground,  and  the 
other  specifying  the  quantity  to  be  ground,  such  fact  might  be 
proved  by  parol;  that  it  woidd  neither  be  added  to,  contradict- 
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ing,  or  yaiying  these  written  agreements.  The  one  would  still 
evidence  how  much  was  to  be  done,  and  the  other  the  terms 
on  which  it  was  done.  The  parol  evidence  in  that  case  would 
merely  show  the  performance  of  these  agreements.  And  as 
the  court  say  there  was  evidence  in  the  case,  that  was  proper 
for  the  jury  to  consider  in  determining  the  question  whether 
this  wheat  was  delivered  in  performance  of  these  two  contracts. 
The  court  read  a  long  extract  from  Story  on  Bailments,  page 
44  (on  the  subject  of  a  mixture  of  com,  etc.),  which  they  told 
the  jury  was  good  law,  and  applicable  to  the  case  on  trial. 
This  is  assigned  for  error.  As  the  extract  is  long,  we  do  not 
intend  to  refer  to  it  specifically.  We  would  merely  say  that, 
as  the  court  said  in  that  case,  we  suppose  it  to  be  good  law, 
and  the  evidence  in  reference  to  the  mingling  of  the  wheat 
certainly  made  it  applicable  to  the  case. 

The  court  charged  the  jury  that  if  they  should  find  that 
the  wheat  in  the  mill  was  the  property  of  the  Webbs,  and 
that  the  Webbs  were  indebted  to  Hammond,  and  that  after 
the  Webbs  left,  the  wheat  out  of  which  the  flour  was  ground 
was  delivered  over  to  Hammond  in  payment  of  his  claim, 
against  the  V/cbbs,  by  a  person  authorized  to  do  so,  that  the 
verdict  should  be  for  the  plainti£f  Hammond.  This  is  assigned 
for  error.    We  do  not  see  any  error  in  this  charge. 

The  defendants  asked  the  court  to  charge  that  they  might 
look  to  the  circumstances  attending  the  delivery  of  wheat  by 
the  plaintiff,  to  ascertain  whether  such  delivery  was  under  and 
in  performance  of  the  note  of  January  26, 1847,  or  not  And 
that  if  the  jury  should  find  that  there  was  an  understanding 
or  agreement,  either  expressed  or  implied,  between  the  Webbs 
and  the  plaintiff,  at  the  time  the  wheat  was  delivered  by  Ham- 
mond, that  Hammond  was  to  receive  flour  for  it,  without  re- 
serving flour  to  be  made  out  of  the  specific  wheat  delivered, 
that  a  sale  of  the  wheat  and  not  a  bailment  was  imported, 
and  that  such  understanding  might  be  inferred  from  the  acts 
and  declaration  of  the  parties.  This  charge  the  court  refused, 
which  refusal  is  assigned  for  error. 

Now  the  charge  asked  embraced  several  different  proposi* 
tions.  A  part,  taken  by  itself,  was  no  doubt  good  law,  and 
proper  to  be  given  to  the  jury  in  the  case — ^a  part  had  already 
been  given  to  the  jury  by  the  court.  In  determining,  how- 
ever, whether  the  court  erred  in  refusing  the  charge,  the 
charge  must  be  taken  as  a  whole.  And  the  question,  on 
error,  for  refusal  to  charge,  is  whether  the  whole  charge  askeil 
was  law,  and  proper  to  be  given  to  the  jury  in  the  case.    The 
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partj  presentB  Mb  owd  ideas,  in  his  own  fonn,  and  asks  the 
eoort  to  adcqpt  thezn.  If  the  court  cannot  adopt  the  whole, 
they  may  refdse  the  whole.  There  was  one  proposition  em- 
braced in  this  charge  that  we  think  was  erroneous;  and  that 
was,  that  if  Hammond  was  to  receive  flour  for  the  wheat, 
unless  such  flour  was  made  out  of  the  specific  wheat  de- 
livered, the  jury  should  consider  it  a  sale  of  the  wheat,  and 
not  a  bailment  We  have  already  given  our  views  of  the  law 
in  reference  to  the  mingling  of  wheat  by  the  consent  of  the 
owners,  or  other  articles  admitting  of  a  similar  division.  Bach 
party  retains  the  property  in  a  quantity  equal  to  what  he  has 
put  into  the  common  stock.  Nor  do  we  think  that  it  neces- 
sarily alters  the  case  that  the  party  is  to  receive  his  return  in 
flour,  as  is  alleged  in  this  case,  at  a  barrel  of  flour  for  so  many 
bushels  of  wheat  This  is  but  another  mode  of  dividing  to  the 
party  his  property  in  the  flour,  in  which  it  was  agreed  by  the 
parties  it  should  be  received.  If  so  many  pounds  of  flour  was 
considered  as  equivalent  to  a  bushel  of  wheat,  then  receiving 
flour  at  that  rate  would,  to  all  intents  and  purposes,  be  the  same 
as  a  division  of  the  wheat.  We  think,  then,  that  it  was  not 
necessary,  to  create  a  bailment,  that  the  flour  should  be  made 
out  of  the  specific  wheat  delivered,  and  that  the  court  did  not 
err  in  reftising  the  charge.  We  do  not  discover  any  error  in 
the  record. 
The  judgment  of  the  supreme  court  will  be  affirmed. 

QBjaoinnff  nur  Wmran  was  I^abtt  oahhot  bi  Allowed^  walam  il  ap* 
paan  tern  iltud  reoord  that  it  was  niidd  1^  way  of  axoeptioD  in  tba  ooort  ba- 
low:  Janet  ▼.  Hiwd^^  82  Am.  Dm.  ISa, 

QsnouL  BxPDTAmnf  d  Ihabmiiibtiiji  to  Fiu>vs  PABsnnnuraiPt  Qm^km 
Btmir,  Jfooi^  88  Am.  Dm.  478^  and  note  diMwing  thla  rabJMt;  SnMT. 

DiuvietovWbiatidbi  Pjudvoe  nr  Floub»  natore  and  flObot  of  oon- 
traot:  Sm  AaMv.  OhHt,  84  Am.  Dm.  218^  and  CMea  eited  in  the  note. 

Omnrunxuff  ov  Qomm,  Biraor  or »  oh  Tetlb:  Sm  ffmMUiiu  ▼.  SlodpweUt  80 
Am.  Dea  827;  8im$T.  COoMmer^iSld.  120;  HaUv.Page,  Id.  286;  WiUmdT. 
JNoB^  45  Id.  228L  When  a  warehoiueman  toMiTes  wheats  and  by  the  con- 
■ent  of  the  owner  or  in  aooocdanoe  with  the  onitom  of  trade  mixee  the  wheal 
in  a  eommon  nia«  with  the  other  wheat  in  hie  warehonee^  and  with  the  nn« 
derrtanding  tiiat  he  ie  to  retail  or  ship  the  eeme  for  sale  on  hie  own  aoooont 
at  pleaeore^  and  onpreeentment  of  the  warehonee  receipt  ie  either  to  pay  the 
market  -jjfioe  thereof  in  money  or  redellTer  the  wheats  or  other  wheat  in 
pbM)e  of  it^  the  traneaotion  ie  not  a  bailment^  bat  a  sale,  end  the  property 
panee  to  thedepoBitary»  and  oairiee  with  it  the  riek  of  loea  by  accident:  Okam 
V.  WaMmTh  1  OhioSt.  244;  the  oonrt  cited  end  dietingniehed  theprim^ialcaee. 

UimoBM,  Kvowv,  AND  Bbtabushsd  Usaos  is  BoiDDro  on  the  partiee  if 
proved,  and  ie  preeomed  to  be  a  part  of  the  contract:  Farmworth  ▼.  Chatef 
11  Am.  Dea  208,  and  note.    Sm  alM  LUtl^/iM  y.  JianMO,  60  Id.  868i 
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Enta  ▼.  HweSf  48  Id.  97;  Detha  v.  HoUami,  4G  Id.  261.  The  subject  of  ons* 
toms  and  their  VBlidity  is  diacosaed  at  length  in  the  note  to  Governor  ▼.  WitK' 
era,  60  Id.  96.  Theprincipttl  case  waa  cited  in /\M<er  v.  J^ofrituon,  GOhioSi. 
97»  [as  reoogniang  that  the  general  doctrine  that  eridenoe  of  eostoma  waa 
admiaaible  waa  applicable  to  bailmenta. 

Parol  Evn>xiroa  to  Bxplazn  ob  Vart  Oortract,  Ai>inngiBrLnT  of,  gen- 
erally:  See  Moore  y.  Madden,  46  Am.  Dea  298;  CcamfbeU  y.  Upehaw,  Id.  76; 
Orovea  y.  8tea,  Id.  661;  Bamky.  Fordyee,  49  Id.  661;  OUfboiu  y.  Dimngham, 
60 Id.  233;  BearkhT.  SwmOmi,  61  Id.  640;  LaddY.  Etng,  Id.  824;  Paekv, 
Thomae,  Id.  136;  Fiooaiaqua  Ab.  Bcmk  y.  CoHer,  Id.  217. 

Wbzrb  Part  of  iNBXBUCfnoir  AnacD  is  Good  and  Part  Bad^  the  court 
may  reject  the  whole,  according  to  ita  merita  aa  preaented  in  ita  entirety: 
Bvdd  Y.  Brooke,  43  Am.  Dec  821;  see  alw  WMttford  yl  ^ardbi^er,  39  Id. 
640.  The  principal  oaae  waa  oitad  to  tba  point  that  it  waa  not  error  to  refuse 
to  chaige  a  propotttion  aa  required,  if  aa  a  whole  it  did  not  state  the  law  cor- 
leetly,  in  SVi&far  Y.  Aoiab  84  Ohio  St  131 


FnSHEB   V.   BUTCfHBB. 
[ia  Omob  401] 

AflBHOWLMDOMBHT  OV  DOD  KKBD  HOT  Bl  TAODf  AT  AVT  SraUIWRD  Tm; 

it  ia  only  necsaaary  that  the  acknowledgment  should  be  taken  after  the 
deed  is  ezeoutad;  if  it  were  made  at  any  time  between  the  making  of  the 
deed  and  the  bringing  of  the  suit^  it  would  be  good. 

Datiito  Acknowlbdokxiit  m  Dbid  bxiori  Rjlruutioh  of  Died  does  not 
inYalidate  the  deed,  and  it  ia  admissiWe  in  eYidance^  where  the  dating  of 
the  acknowledgment  before  waa  a  mars  derical  tni«*^irA^  which  the  in- 
atrument  itaelf  sufficiently  conreoted. 

Defosztkoms  OBjRoneD  to  MiTsr  bx  Ekbodibd  dt  Bill  of  Exceftion8,  or 
must  be  made  a  part  of  the  reoord,  that  the  oourt  may  know  what  the 
teatimony  was,  in  order  to  determine  whether  there  waa  error  or  not; 
otherwise,  the  objection  will  not  be 


Error  to  the  Cincinnati  commercial  court.  The  opinion 
states  the  case. 

Thoma%  J,  Strait  j  for  the  plaintiff  in  error. 

BaU  and  Hoadly^  c(mira. 

By  Court,  Caldwell,  J.  The  action  below  was  covenant 
upon  a  warranty  contained  in  a  deed  from  Fisher  to  Butcher. 
The  declaration  alleges  the  sale  of  certain  lands  in  Newtown, 
Hamilton  county,  by  Fisher  to  Butcher,  the  covenants  of  gen- 
eral warranty,  freedom  from  incumbrance,  etc.,  and  by  way  of 
breach,  eviction,  by  a  title  paramount. 

On  the  trial,  a  bill  of  exceptions  was  taken  to  the  rulings  of 
the  court,  on  which  several  errors  have  been  assigned.  The 
plaintiff  in  the  court  below  offered  in  evidence  the  deed  from 
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Fiflher  to  Butcher.  This  was  objected  to  by  the  defendant,  on 
the  ground  that  it  was  not  properly  acknowledged.  The  deed 
is  dated  January  6, 1842,  and  the  certificate  of  acknowledg- 
ment on  the  sixth  of  January,  1840.  The  court  overruled  the 
objection,  and  admitted  the  deed  in  eyidence,  which  is  assigneed 
for  error.  It  is  said  that  the  dates  proved  that  the  acknowl- 
edgment was  taken  .before  the  deed  was  made.  If  tliis  were 
true,  the  acknowledgment  would  necessarily  be  invalid.  We 
think,  however,  from  an  examination  of  the  whole  instrument. 
Chat  it  appears  that  this  discrepancy  in  dates  arises  from  a 
derioal  mLstake. 

It  is  only  necessary  that  the  acknowledgment  should  be 
taken  after  the  deed  is  executed.  It  is  not  important  that  it 
should  be  taken  at  any  specified  time.  If  it  were  made  at  any 
time  between  the  making  of  the  deed  and  the  bringing  of  the 
suit,  it  would  be  good.  It  appears  from  the  certificate  that 
the  deed  was  made  at  the  time;  it  refers  to  it  as  the  above 
oonveyance,  and  certifies  to  an  acknowledgment  of  the  signing 
and  sealing  thereof.  The  paper  itself  su£Giciently  shows  an 
acknowledgment  of  the  deed  after  its  execution,  and  that  the 
contradiction  of  dates  arises  from  a  clerical  mistake.  An  exam- 
ination of  the  certificate  will  show  how  the  mistake  occurred. 
It  is  a  printed  form,  with  a  blank  after  the  word  ''forty,''  for 
the  insertion  of  the  units.  This  blank  was  omitted  to  be  filled, 
and  makes  the  date  read  '^  eighteen  hundred  and  forty." 

It  being,  then,  a  mere  clerical  mistake,  which  the  instru- 
ment itself  sufficiently  corrects,  the  court  were  right  in  admit- 
ting  the  deed  in  evidence.  The  bill  of  exceptions  states  that 
the  plaintifi*  also  offered  the  ''depositions  of  Samuel  Wiggins, 
John  Brockhart,  and  Uriah  Birdsall,  taken  by  consent  of  par- 
ties, saving  only  the  competency  thereof."  These  depositions 
were  objected  to  by  the  defendant,  on  the  ground  that  they 
were  incompetent,  inasmuch  as  they  tended  to  prove  a  broach 
of  seisin,  not  warranty. 

These  depositions  are  referred  to  as  marked  "  (C)."  They 
are  not  made  a  part  of  the  bill  of  exceptions,  nor  do  they  pur- 
port to  be  attached  to  it,  nor  do  we  find  any  paper  on  file  that 
would  answer  the  description  given  in  the  bill  of  exceptions. 
There  are  no  depositions  of  these  persons  named  on  file.  We 
find  a  paper  marked  "(G),"  indorsed  on  the  back,  "Agreed 
Ceusts,"  which  contains  a  memorandum  of  what  Wiggins  and 
the  others  state  in  reference  to  the  matter,  which  it  is  agreed 
by  counsel  may  be  read  to  the  jury,  reserving  the  right  to  all 
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objections  to  competency.  This  is  the  only  paper  marked 
^^(C)"  on  file.  It  does  not  answer  the  description  of  the  paper 
referred  to  in  the  bill  of  exceptions;  it  is  not  made  a  part  of 
the  record.  What  the  testimony  was  that  was  objected  to  we 
cannot  judicially  know,  and  therefore  cannot  determine  whether 
the  court  erred  or  not;  the  question  is  not  before  us. 

The  other  errors  assigned  depend  on  the  alleged  admission 
of  this  evidence.  We  cannot,  from  the  bill  of  exceptions,  de- 
termine that  the  commercial  court  committed  any  error,  and 
therefore  affirm  the  judgment. 


Bill  of  Exceftions  must  Statb  What:  See  Maff  v.  SmUh^  45  Am.  Dec 
548;  Brtwtr  v.  Btrtmg,  44  Id.  514;  WwUm  v.  Howard,  41  Id.  607;  Neal  y. 
Samd/ermmf  Id.  000.  See  abo  SUUe  ▼.  Godwin,  44  Id.  42;  KnowUon  ▼.  Oubaer^ 
62  Id.  156. 


LocKWooD  i;.  Mitchell. 

[19  OHIO,  44&] 

QirisTZON  TO  BB  DECIDED  ON  Deicurker  TO  Bn.L  IN  Eqvitt  is  aimplj 
whether  the  facte  alleged  in  the  biU  would,  if  true,  entitle  the  par^ 
complaining  to  relief. 

Equitt  will  Relieve  against  Judgment  ob  Deobxe  Obtainxd  bt  Fbaud 
or  circumvention  of  one  of  the  parties,  without  the  fault  or  nej^enoo  ol 
the  other. 

Mobtgagee  Obtaining  Deobeb  of  Fobbclositrb  bt  Fraud  for  a  mndi 
larger  sum  than  the  amount  due,  equity  wiU  relieve  agMnst  the  decree 
without  a  tender  of  the  amount  due  wi^  legal  intereet. 

Bill  in  chancery,  alleging  substantially  that  the  complain- 
ant mortgaged  certain  real  estate  in  Milan,  Erie  county,  to  the 
defendants,  Mitchell  and  Crawford;  that,  pending  the  mort- 
gage, the  complainant,  at  the  instance  of  his  son  James,  was 
illegally  confined  in  the  Ohio  insane  asylum;  that  during  his 
confinement  the  defendants  began  proceeding  to  foreclose  the 
mortgage,  and  served  the  complainant  while  he  was  confined; 
that  the  complainant  retained  the  lilarvins  as  his  attorneys, 
and  they  filed  a  bill  in  equity  against  the  defendants  in  the 
state  of  New  York,  and  obtained  an  injunction  restraining  the 
defendants  from  further  proceedings;  that  the  Erie  county 
common  pleas,  on  being  served  with  copy  of  the  proceedings 
in  New  York,  ordered  a  stay  of  proceedings  on  the  mort- 
gage; that  James  Lockwood,  the  son,  and  the  defendants,  then 
entered  into  an  agreement  by  which  James  was  employed  to 
collect  the  amount  due  on  the  notes  and  mortgages;  that  they 
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agreed  upon  an  amount  to  be  due  which  exceeded  largely  the 
real  amount  due;  that  by  the  agreement,  James  was  to  pur- 
chase the  property,  sell  it  from  time  to  time  during  the  term, 
discharge  the  mortgages,  and  pay  the  residue;  that  the  Mar- 
vins  dismissed  the  proceedings  in  New  York,  and  James  fore* 
closed  the  mortgage,  became  the  purchaser,  and  conveyed  to 
Mitchell  and  Crawford.  The  bill  further  alleges  that  the 
whole  transaction  was  with  the  fraudulent  intent  of  depriving 
the  complainant  of  his  property;  that  the  Marvins  had  no 
authority  to  dismiss  the  proceedings  in  New  York,  and  that 
the  defendants  knew  this,  but  persuaded  them  to  do  it  by 
means  of  false  representations;  that  these  proceedings  all  oc* 
curred  while  the  complainant  was  confined,  and  consequently 
unable  to  defend  his  rights;  that  the  decree  of  foreclosure  was 
for  a  much  larger  sum  than  was  really  due;  and  that  the  value 
of  the  property  sold  was  very  largely  in  excess  of  the  debt 
for  which  it  was  sold.  The  bill  prays  that  the  decree  may  be 
set  aside  for  an  accounting,  that  the  principal  and  interest  due 
be  ascertained,  after  deducting  what  is  usurious.  The  defend- 
ants demurred  to  the  bUl. 

P.  B.  WUcoxj  for  the  complainant. 
Andrews^  MitcheUy  and  Lane  and  Sony  contra. 

By  Court,  Caldwell,  J.  This  case  comes  before  us  on  de- 
murrer to  the  bill,  consequently  the  question  to  be  decided  is, 
simply,  whether  the  facts  alleged  in  Uie  bill  would,  if  true,  en- 
title the  party  complaining  to  relief  in  equity.  In  support  of 
the  demurrer,  it  is  contended  that  the  bill  shows  that  a  large 
amount  of  money  was  due  on  this  mortgage,  of  principal  and 
legal  interest,  at  the  time  the  decree  of  foreclosure  was  ren- 
dered, and  that  no  tender  being  alleged,  the  bill  is  demurrable. 
If  the  bill  was  filed  merely  for  the  purpose  of  deducting  the 
usurious  interest,  this  objection  would  be  well  taken.  Indeed, 
if  usury  were  the  only  objection  to  the  decree,  it  would  be 
too  late  for  the  party  to  have  even  that  rectified.  The  de- 
fense, to  so  much  of  the  claim  as  might  be  usurious,  could 
have  been  made  in  the  former  proceedings,  and  if  the  party 
either  failed  in  proving  it  or  neglected  to  make  it,  his  right  to 
assert  it  is  now  gone. 

The  bill,  however,  in  this  case,  stands  on  much  higher 
ground.  If,  as  the  bill  alleges  in  this  case,  the  complainant 
was,  for  a  fraudulent  purpose,  confined  in  the  lunatic  asylum, 
and  whilst  thus  situated,  unable  to  defend  his  rights,  Mitchell 
and  Crawford,  taking  advantage  of  his  helpless  dtoation,  com- 
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menoed  proceedings  on  a  claim  that  was  not  due,  with  a 
fraudulent  intent,  and  afterward,  by  fraud  and  deception,  in- 
duced his  attorneys  to  dismiss  the  proceedings,  which  were 
pending  in  New  York,  and  which  enjoined  them  from  proceed- 
ing on  their  claim,  knowing,  at  the  same  time,  that  Uioee  at* 
tomeys  had  no  right  to  do  so,  and  then  took  a  decree  for  an 
amount  much  larger  than  was  actually  due,  on  which  com- 
plainant's property  was  sacrificed,  it  would  present  a  case  of 
unmitigated  fraud,  attended  with  great  injury  to  the  person 
on  whom  it  was  committed;  a  fraud  on  the  court  rendering 
the  decree,  as  well  as  on  the  complainant. 

A  decree  or  judgment  receives  its  force  from  the  £act  that  it 
is  the  decision  of  a  competent  tribunal,  before  which  both  the 
parties  have  had  an  opportunity  of  appearing  and  prosecuting 
their  claims,  and  haying  them  fairly  adjudicated.  When  this 
is  prevented  by  the  fraud  or  circumvention  of  one  of  the  par- 
ties, without  the  fault  or  negligence  of  the  other,  the  decree  or 
judgment  of  the  court  ceases  to  have  its  binding  effect,  and  it 
is  competent  for  the  party  injured  to  resort  to  a  court  of  chan- 
cery to  obtain  relief. 

The  complainant  has  presented,  as  we  think,  a  case  that  en- 
titles him  to  relief  by  original  bill;  the  demurrer  will,  there- 
fore, be  overruled. 

EQumr  WILL  Rilzbvx  AOAnrn  Judgment  ob  I>soBxa  iob  Fiuin>:  IM 
LfmU  ▼.  Meek,  60  Am.  Deo.  491;  BeOoBmy  r.  Wcodmm,  48  Id.  SSI;  Bamk  qf 
Tenne$Bee  v.  Pattermm,  47  Id.  618;  Pearce  r.  ChastaUi,  46  Id.  423;  see  alio 
Siroup  ▼.  Suitkfon,  Id.  889.  The  prinotpAl  case  wm  cited  in  Comoay  v.  />km- 
ecM^  28  Ohio  St  105,  to  the  point  that  it  wm  aeettled  question  that  a  Jttdg- 
it  oonld  be  impeached  for  fraud. 
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lis  PBHHSTLYAJOA  BftAXM,  98.} 
JlTDOMBNT  CrXDIIOB  MAT  CaLL  BT  SGIBB  FAdAH  ON  TXKRV-TEZIAHT  OV  LaND 

poTchated  by  him  from  the  debtor,  while  it  was  bound  by  the  judgment^ 
to  show  why  the  debt  ought  not  to  be  levied  on  it;  and  inch  terre-tenant» 
not  appearing  and  making  defenae,  is  eatqpped  thereby. 

TutRB-TBNAKT  IS  PuBGBASBB  OF  BsTAXS  medjiitaily  OT  immediately  from  the 
debtor  while  it  was  bound  by  the  judgment. 

TuBCHASxa  OF  Ebtatb  aftsb  Judgment  Lzxn  TmEBBON  has  Escpibbd  ia  not 
estopped  from  showing  title  in  himself  by  failure  to  i^pear  to  a  9drt 
/aeku  upon  suoh  judgment. 

Ejectment  by  Dengler  and  others  against  Kiehner.  The 
plaintiff  claimed  under  a  deed  fix>m  Jacob  Dreibeldis  to  the 
.ancestor  of  plaintiff,  George  Dengler,  executed  and  delivered 
to  said  George  Dengler  after  a  lien  on  the  land  in  question 
under  a  judgment  against  the  grantor  had  expired  by  lapse  of 
time.  Defendants  claimed  under  a  sheriff's  sale  of  the  land 
in  controversy  and  a  sheriff's  deed  thereof,  founded  upon  a 
fieri  facias  and  venditioni  exponas  under  the  said  judgment. 
Before  issuing  the  venditioni  exponas  a  scire  facias  issued  on 
the  said  judgment,  and  was  served  on  the  said  George  Dengler, 
plaintiff's  ancestor,  as  terre-tenant,  who  made  no  appearance 
thereto.  An  order  of  court  reviving  the  judgment  for  another 
period  of  five  years  was  made  a  few  days  after  the  execution 
of  the  sheriff's  deed;  but  the  scire  facias  had  issued  before  the 
sheriff's  sale.  The  main  question  involved  in  the  suit  was 
whether  George  Dengler,  who  had  purchased  the  land  in  dis- 
pute after  the  expiration  of  the  judgment  lien  thereon,  and  his 
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heirs,  the  plaintiffs  in  this  siiit,  were  estopped  fix>m  claiming 
title  in  themselves  unincumbered  by  such  judgment  lien,  and 
the  proceedings  taken  thereon,  because  of  said  George  Dengler 
not  haying  appeared  and  made  defense  to  the  9cire  faciaa 
served  upon  him.  A  copy  of  the  record  of  a  former  ejectment 
suit  by  this  defendant  against  Greorge  Dengler,  in  which  the 
court  held  George  Dengler  concluded  by  his  neglect  to  appear 
after  due  notice,  was  given  in  evidence:  Kiehner  &  Filbert  v. 
Dengler,  1  Watts,  424,  425.  In  the  present  case,  the  court 
relying  upon  the  above-mentioned  case,  instructed  the  jury 
that  the  heirs  of  George  Dengler  occupied  no  better  position 
than  he  did,  and  were  therefore  estopped  in  the  same  manner, 
and  that  the  verdict,  as  a  matter  of  law,  should  be  in  favor  of 
the  defendant  Such  being  the  verdict,  the  plaintiff  brought 
error. 

HugheSj  for  the  plaintiffs  in  error. 
Loesery  for  the  defendant  in  error. 

By  Court,  Gibson,  G.  J.  This  case  is  simple  in  Its  elements. 
A  judgment  creditor  has  a  right  to  call  on  a  terre-tenant  of 
land,  purchased  by  him  from  the  debtor,  while  it  was  bound 
by  the  judgment,  to  show  why  the  debt  ought  not  to  be  levied 
on  it;  and  the  terre-tenant  having  slipped  his  time,  being 
warned,  is  concluded  as  to  everything  he  might  have  made 
matter  of  defense  to  the  edrefcunas.  But  the  creditor  must, 
at  least,  have  laid  a  prima  fade  case;  he  must  show  that  he 
whom  he  calls  a  terre-tenant  actually  stood  in  the  relation  of 
one;  else  there  will  not  have  been  such  privity  between  them 
as  would  estop  the  latter  by  the  judgment.  But  who  is  a  terre- 
tenant?  Not  every  one  who  happens  to  be  in  possession  of  the 
land.  There  can  be  no  terre-tenant  who  is  not  a  purchaser  of 
the  estate,  mediately  or  immediately,  from  the  debtor,  while  it 
was  bound  by  the  judgment;  and  when  he  has  taken  a  title^ 
thus  bound,  he  must  show  how  the  lien  of  it  has  been  dis- 
charged, whether  by  payment,  release,  or  efflux  of  time.  These 
are  matters  of  defense  which  may  be  precluded.  True,  we 
have  a  statute  which  directs  notice  to  be  given  to  occxipants; 
but  only  to  let  the  lessee  of  a  terre-tenant  into  a  defense,  which 
his  landlord  may  have  neglected  to  make  for  his  protection. 
The  facts  of  this  case  are,  that  the  estate  had  been  bound  by 
the  judgment,  but  that  the  lien  of  it  had  expired  when  the 
ancestor  of  the  plaintiffs  purchased  it  It  had  ceased  to  be  a 
judgment  of  greater  effect  against  the  land  than  it  was  against 
the  debtor's  chattels;  and  the  purchaser's  title  was  paramoont 
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to  it  Ho  was  not  a  terre-tenaut,  nor  a  lessee  of  a  terre-tenant; 
and  as  he  had  not  a  day  in  court,  the  judgment  being  inter 
alios  was  not  an  estoppel.  The  case  is  clearly  within  the  prin- 
ciple of  Mitchell  v.  Hamiltony  8  Pa.  St.  486,  and  is  ruled  by  it. 
Judgment  reversed,  and  venire  de  novo  awarded. 


SczRX  Fagus,  BrvBCT  or  Judomsmt  ok.— In  Irwm  t.  Nkoon*9  Htin^  01 
Am.  Dec,  669,  it  ia  held  that  a  judgmeiit  on  a  9cirt  fa/doB^  reviving  a  judg- 
ment, is  conclnsive  a«  to  the  existence  of  the  debt,  as  respects  innocent  pnr* 
chasers,  though  the  original  judgment  was  in  fact  satisfied,  and  the  judgment 
reviving  it  was  confessed  by  attorney  without  authority.  See  also  oases  cited 
in  the  note  thereto. 

Tbrrx-tbziants,  Who  ark. — ^The  principal  case  is  cited  as  authority  to 
the  effect  that  a  terre-tenant  is  one  who  is  a  purchaser,  mediately  or  imme* 
diately,  from  the  debtor,  while  the  land  is  bound  by  the  judgment,  in  Fox  v. 
Seat^  22  WslL  441;  /n  re  FuUtm'9  EUcUe,  61  Pa.  St.  212.  In  Chahoon  v.  HU- 
kubeekf  16  Am.  Dec.  687,  it  is  held  that  those  only  can  claim  aa  teire-tenant» 
who  became  such  by  conveyance  subsequent  to  the  judgment. 


Lewis  v.  Lewis. 

[IS  PBNMSTLVAKIA  STATK,  79.] 

Qbphanm'  Codrt  is  Stricflt  Cocrt  or  Equtit  within  the  limits  of  ita 
jurisdiction. 

Dbvisu  or  Onb  Tract  or  Land  Elbctino  to  Takb,  by  paramount  title, 
another  tract  devised  to  another  devisee,  holds  the  legal  title  to  tiie  first 
tract,  but  is  bound  in  equity  as  a  trustee  to  compensate  the  disappointed 
devisee. 

Devibex  BuBcmro  bt  Paramount  Tttlb  Estatx  Worth  Morx  than  tho 
one  devised  to  him  forfeits  the  devised  estate,  which  may  be  recovered 
by  the  disappointed  devisee  in  ejectment;  although  in  a  case  purely  for 
compensation,  towards  which,  and  not  towards  forfeiture,  as  a  general 
principle  in  such  cases,  the  weight  of  authority  decisively  inclines,  the 
remedy  would  be  by  sequestration. 

Ejectment  by  Charles  Lewis  and  the  heirs  of  Richard 
Lewis  against  Thomas  Lewis,  his  children,  and  remainder- 
men, brought  to  recover  one  hundred  and  four  acres  of  land 
in  Plumstead  township.  In  a  special  yerdict  rendered  the 
jury  found  as  follows:  That  both  plaintiffs  and  defendants 
claim  under  the  will  of  John  Lewis;  that  said  decedent,  by 
his  will,  devised  two  farms,  one  in  Buckingham  township,  the 
other  in  Plumstead  township;  that  the  former  was  devised  to 
his  sons  Charles  and  Richard  Lewi?,  as  tenants  in  common; 
that  the  latter  was  devised  to  his  son  Thomas  Lewis;  that 
after  the  death  of  the  testator,  Thomas  Lewis,  being  tenant  io 
tail  male  of  the  former  estate  (the  Buckingham  farm),  para* 
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mount  to  the  will,  as  such  elected  to  take  the  Buckingham 
farm,  and  is  now  in  possession  of  the  same;  that  before  the 
institution  of  this  suit,  Thomas  Lewis,  under  the  statute, 
barred  the  estate  tail  in  the  Buckingham  farm;  that  the  Buck- 
ingham farm  contains  one  hundred  and  six  acres,  worth  sixty 
dollars  per  acre,  and  the  Plumstead  farm  contains  one  hun- 
dred and  four  acres,  worth  thirty  dollars  per  acre.  This  special 
veidict  was  set  aside  by  the  court,  suggesting  that  plaintiffs 
might  file  a  bill  for  compensation.  Upon  this  decision  error 
was  assigned 

Edberts  and  DuboUj  for  the  plaintiffs  in  error. 
Wrijhty  for  the  defendants. 

By  Court,  Gibson,  C.  J.  The  doubt  is  not  so  much  about 
the  extent  of  the  plaintiff's  right,  as  about  the  means  to  en- 
force it.  In  England,  the  remedy  is  in  equity;  and  the  judge 
who  niled  the  cause  was  of  opinion  that  the  common  pleas  had 
equitable  jurisdiction  of  the  case  by  the  thirteenth  section  of 
the  act  of  the  sixteenth  of  June,  1836,  which  gives  that  court, 
among  other  things,  the  powers  of  a  court  of  equity,  so  far  as 
relates  to  '^  the  care  of  trust  moneys  and  property,  and  other 
moneys  and  property; "  and  I  will  not  say  that  this  obscure 
clause  might  not  be  so  construed,  were  it  necessary  to  resort  to 
it,  as  to  shake  off  the  imperfect  remedy  we  were  compelled  to 
employ,  as  a  substitute  for  a  bill  in  equity.  But  jurisdiction 
is  more  explicitly  given  to  the  orphans'  court,  which,  within 
the  limits  of  its  jurisdiction,  is  strictly  a  court  of  equity,  pro- 
ceeding by  petition  and  answer,  and  enforcing  its  decrees  by 
attachment,  sequestration,  or  execution,  as  the  case  may  re- 
quire. By  the  fourth  section  of  the  act  of  the  twenty-ninth  of 
March,  1832,  its  jurisdiction  is  extended  to  all  cases  in  which 
''  executors,  administrators,  guardians,  or  trustees  are  possessed 
of,  or  undertake  the  care  and  management  of,  or  are  in  any 
way  accountable  for,  the  real  or  personal  estate  of  a  decedent; " 
and  the  provision  is  repeated,  word  for  word,  in  the  nineteenth 
section  of  the  act  of  1836.  Now,  all  the  authorities  sho\y  that 
equity  relieves,  in  a  case  of  the  kind,  on  the  ground  of  trust. 
The  devise  passes  the  legal  title;  but  a  chancellor  holds  the 
recusant  devisee  bound  as  a  trustee,  to  compensate  the  devisee 
he  has  disappointed.  Being  seised  of  the  legal  estate,  he  is,  in 
the  words  of  the  statute  last  quoted,  a  trustee  possessed  of,  and 
accountable  for,  the  real  estate  of  a  decedent;  and  were  this 
purely  a  case  for  compensation,  the  remedy  would  undoubtedly 
be  by  sequestration.    But  the  estate  of  the  refractory  devisee. 
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in  this  instance,  is  found  in  the  special  verdict  to  be  worth 
twice  as  much  as  the  estate  he  rejected;  and  it  is  impossible 
to  conceive  that  the  disappointed  devisee  could  get  more  than 
compensation  from  it.  As  a  general  principle,  the  weight  of 
authority  decisively  inclines  to  the  side  of  compensation,  and 
not  forfeiture;  and  the  writ  of  sequestration  is  used  to  prevent 
the  disappointed  devisee  from  being,  in  reality,  a  gainer  by 
what  was  apparently  his  loss.  After  compensation  is  made, 
pursuant  to  it,  the  surplus  remains  to  the  devisee;  but  why 
employ  it  when  there  cannot,  by  any  possibility,  be  a  surplus? 
Where  the  disappointed  devisee  must  be  a  loser,  in  any  events 
it  would  be  useless  to  keep  the  property  locked  up  in  the  hands 
of  a  sequestrator,  who  must  be  paid  for  his  services.  The 
profits  from  it  would  not  be  equal  to  the  profits  of  the  estate  of 
which  the  complainant  had  been  deprived;  and  the  property 
would  remain  sequestered  forever. 

I  confess  that  I  have  found  no  precedent  for  such  a  case; 
but  it  appears  to  me  to  be  one,  not  of  compensation,  but  of  for- 
feiture. Even  Lord  Eldon,  who  maintained  the  principle  of 
compensation  as  a  general  one,  admitted  in  Tibbita  v.  Tibbtii^ 
19  Ves.  656,  and  Oreen  v.  Oreen^  Id.  665,  that  there  are  cases 
to  which  it  is  inapplicable.  There  would  often  be  no  other 
remedy  than  a  decree  to  convey;  and  such  a  decree  might,  in 
this  instance,  have  been  obtained  in  the  orphans'  court.  But 
was  the  plaintiS*  bound  to  obtain  it,  as  the  foundation  of  an 
action  at  law?  As  a  consequence,  if  the  legal  title  would  have 
been  decreed  for  his  peculiar  benefit,  he  might  waive  it,  on  the 
foot  of  a  familiar  maxim,  and  maintain  his  ejectment,  accord* 
ing  to  the  established  practice,  in  Pennsylvania,  on  his  equita* 
ble  title.  The  court,  therefore,  had  jurisdiction  of  the  matter, 
in  the  form  of  the  proceeding  before  it;  and  the  plaintiff  ought 
to  have  recovered. 

Order  of  the  common  pleas  reversed,  and  judgment  for  the 
plaintiff. 

RLBonoN  BT  On  Dwibkb,  Emor  of,  upon  Oihkbb.— Election  by  heir 
to  take  as  hebv  *'^  conaequent  wairer  of  life  eatate  gireii  to  him  by  the  wiU, 
doea  not  in  any  manner  affect  the  estates  of  the  remaindermen,  and  they  will 
take  in  the  same  manner  as  if  he  had  elected  to  take  his  life  eatate  under  the 
will:  BeaU  ds  I£eB{frui  y,  Schiqf,  41  Am.  Dec.  415.  Devisee,  whoee  land  the 
testator  has  attempted  to  devise  to  another,  cannot  claim  his  own  devise 
without  sarrendering  the  title  to  his  land  to  such  other  devisee:  Ocr$Y, 
Siepkeni,  25  Id.  141. 

JusiSDionoN  or  Obphans'  CkyuBx  akd  Coubt  or  Ooicmon  Plbas  is  con- 
eazrent  where  the  other  heirs  seek  a  recovery  in  case  of  an  election  of  one  ci 
their  number.    The  principal  case  is  cited  as  estaliUshing  this  propoaitioQ  m 
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Vm  D^V$  Appeal,  eO  F^  8t  488;  Le§f^9  Appeal,  6SId.  866;  and  apoo 
ihe  juriidifltUm  of  tiie  orphim*  oooit  in  thii  Mpeet^  in  Ihmda^e  Appeal,  64 
Id.  831.  Upon  Hm  jnzudiotiflfi  of  th*  probito  ooort  in  gensnl,  aeo  note  to 
Fleher  y.  Bmeeit,  83  Am.  I>eo.  288;  Wpmaa  y.  OampbeB,  81  Id.  677;  Bhom  y. 
Bmdki,  87  Id.  288;  Oahmr.  SmUeg,  46  Id.  286;  McDade  t.  Bmtk.  60  Id. 
407;  Lpnek  y.  Baaoier,  61  Id.  786^  and  noto. 
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Cli  FmrmmyAKu.  OrAn,  ML] 

Ita  B  gijuuiui  WKBUi  THiBB  n  DT  Ebbb  Fnaov  Sbiid  to  tiia  naa^a 
eeetid  que  mee,  a  weU-defined  uaa^  and  a  aoiain  oat  of  wbiflh  it  is  to  ianu^ 
and  the  pvoporty  yeata  in  the  eeetaiqm  uee  fromtlit  dataof  tlio  deed 
creating  the  nae. 

PiowsB  TO  DiBFoaa  of  Bbii4TI  bt  Will  Givm  to  Oagrui  quu  XJm,  in  the 
deed  creating  the  use^  eflTeota  nothing,  aa  the  deed  yeata  in  him  the  fee. 

MoBTGAon  Lznr  on  Dioediiit'8  Bbtati  ib  DtVM&aa>  by  aale  thereof  for 
the  paymentof  debta  by  order  of  the  orphana*  oonrt. 

fiiLB  mnxiB  Obdib  of  Obphaikb'  Cowu  n  Judioial  Salb. 

FuBOBASiB  at  QBfHAva'  CouBT  8alb  Takm  Bratb  DnGBABOBP  from  an 
debta  due  by  decedent  except  lieni^  the  amount  of  which  cannot  be  vmi- 
dared  certain,  and  liena  ezpready  created  l^  act  of  aaBemUy,  which  can- 
not^ from  their  nature,  be  paid  out  of  the  pnrehaae  mcney. 


SciRB  FACIAS  on  a  mortgage.  Robert  E.  Shnlts  executed  the 
mortgage  to  plaintiff^  upon  which  this  9cire  facias  was  issued, 
upon  premises  which  he  held  in  fee  subject  to  a  certain  ground 
rental.  Thereafter  said  Robert  B.  Shults  and  wife  conveyed 
these  premises  to  Benjamin  S.  Shults,  ^'in  trust  for  the  use  of 
Mrs.  Susan  S.  Shults  and  her  heirs,  with  power  to  said  Susan 
to  dispose  of  the  same,  by  an  instrument  in  writing,  duly  ex- 
ecuted, in  the  nature  of  a  last  will  and  testament.''  Tins  Susan 
S.  Shulti  paid  the  interest  on  this  mortgage  during  her  life- 
time. When  she  died,  letters  of  administration  were  issued  to 
William  S.  Shultz,  the  present  defendant,  who  petitioned  the 
orphans'  court  for  the  sale  of  said  premises  for  the  payment  of 
decedent's  debts,  annexing  to  his  petition  a  schedule  of  debts, 
among  which  this  mortgage  was  included.  The  court  ordered 
fhe  sale,  and  the  premises  were  sold.  Out  of  the  proceeds  of 
this  sale,  after  paying  divers  prior  debts,  including  arrears  on 
the  ground  rental  before  mentioned,  there  remained  a  sum  in- 
sufficient to  discharge  the  mortgage  debt  in  fiill.  Plaintifl 
received  said  residue  under  an  agreement  that  it  should  be 
without  prejudice,  and  brought  this  action.  The  district  court 
held  in  favor  of  the  defendant,  deciding  that  the  sale  dis- 
charged the  mortgage,  whereupon  the  plaintiff  brought  error. 
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T.  J,  Wharton,  for  the  plaintiff  in  error. 
Barclay  and  WtUiamSf  contra. 

By  Court,  Coui^eb,  J.  The  use  was  executed  by  the  statute. 
Benjamin  8.  Shults,  his  heirs  and  assigns,  were  seised  to  the 
use  of  Mrs.  Shultz,  her  heirs  and  assigns.  There  was  in  e$$e  a 
person  seised  to  the  use,  a  cettui  qtie  use^  a  well-defined  use, 
and  a  seisin  out  of  which  it  was  to  issue.  And  where  these 
exist,  the  statute  executes  the  use,  and  the  property  in  question 
must  be  considered  as  Tested  in  Susan  8.  Shults  from  the  date 
of  the  deed  in  February,  1835,  to  Benjamin  S.  Shults.  It  is  a 
matter  of  no  moment  in  this  case  that  the  deed  contained  a 
power  to  Susan  to  dispose  of  the  estate,  by  an  instrument  of 
writing,  in  the  nature  of  a  will;  because,  as  the  deed  divested 
the  fee  in  her,  the  power  could  add  nothing  to  it,  and  did  not 
detract  from,  a  power  to  limit  its  extent;  and  was  intended 
simply  to  authorize  her  to  dispose  of  the  estate  if  she  died 
during  coverture.  As  she  became  a  widow,  however,  the  power 
became  merely  useless  or  inoperative. 

The  remaining  question  to  be  decided  is,  whether  a  sale  of 
the  estate  by  order  of  the  orphans'  court,  upon  the  petition 
of  the  administrator  of  Susan  Shults,  for  the  payment  of  debts, 
divested  the  lien  of  a  mortgage  on  the  premises,  executed  by 
Robert  B.  Shults  before  he  conveyed  to  Benjamin  for  the  use 
of  Susan.  I  shall  consider  the  question  as  if  Susan  had  exe- 
cuted the  mortgage  herself,  because  after  she  became  seised 
and  possessed  of  the  estate  she  paid  the  interest  on  the  mort- 
gage, and  because,  so  £Eur  as  this  estate  is  concerned,  it  was  as 
thoroughly  her  debt  as  if  given  by  herself.  She  held  subject 
to  it,  and  it  was  a  lien  on  the  estate  in  her  hands,  and  in  point 
of  fiict,  it  was  enumerated  as  her  debt  in  the  petition  for  sale 
of  the  premises.  The  obiter  dictum  of  the  court  in  the  case  of 
Mcliere  v.  Noe^  4  Dall.  450,  that  mortgages  were  not  discharged 
by  an  orphans'  court  sale,  was  doubtless  recognized  in  several 
subsequent  cases,  and  is  the  established  rule  on  the  subject.  But 
Che  point  was  never  expressly  adjudicated  in  any  case.  I  may 
observe  that  during  that  time  the  law  was  unsettled,  except  by 
mere  dicta.  The  distinction  taken  by  Chief  Justice  Tilghman, 
in  MoUcre  v.  Noe^  between  judgments  and  mortgages,  to  wit, 
that  by  the  latter  the  fee  was  conveyed,  never  could  have  been 
entitled  to  much  weight,  in  Pennsylvania;  because  here  a 
mortgage  has  always  been  considered  merely  as  a  security  for 
the  payment  of  a  debt:  SchuylkiU  Nav.  Co.  v.  Thoburnj  7  Serg. 
&  R.  419;  and  as  to  third  persons,  the  mortgagor  has  been 
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ooQsidered  the  real  owner:  Simpson  t.  AmmonB^  1  Bixm.  177 
[2  Am.  Dec.  425].  The  interest  of  the  mortgagee  cannot  be 
levied  on  and  sold  on  a  judgment  agamst  hinL  And  yet  in 
PennsylTania,  eveiy  interest  of  a  debtor  in  real  estate  may  be 
levied  upon  and  sold.  It  is  a  lien  on  the  estate  of  the  mort- 
gagor, and  not  a  lien  on  any  estate  vested  in  the  mortgagee. 

In  Btnoers  y.  Oygter^  8  Penr.  A  W.  240,  much  discredit  is 
thrown  on  MoUere  y.  Noe,  and  the  above  yie¥rs  corroborated. 
In  Hooter  y.  8hield$j  2  Id.  18S;  MeLanahan  y.  McLanahanj  Id. 
279,  and  Corporation  y.  WaUacej  8  Bawle,  109,  it  was  ruled  that 
the  lien  of  a  mortgage  was  diyested  by  a  judicial  sale  on  a 
junior  judgment  These  decisions  produced  the  act  of  assem- 
bly which  enacted  that  a  sale  made  on  a  junior  judgment 
should  not^  therefore,  divest  the  lien  of  a  prior  mortgage.  And 
it  is  by  this  act  and  its  supplements  that  a  mortgage  enjoys 
any  immunity  beyond  that  of  a  judgment,  as  a  lien.  But  the 
exempting  statutes  do  not  reach  or  apply  to  judicial  sales 
made  by  order  of  the  orphans'  court  And  this  enforced  the 
learned  counsel  for  the  plaintiff  strenuously  to  contend  that  an 
orphans'  court  sale  was  not  a  judicial  sale.  But  this  notion 
cannot  be  entertained  by  the  court  It  is  not  a  private  sale. 
It  is  not  a  sale  by  the  administrator,  fiur  he  has  no  authority 
whatever  to  sell,  ffirtute  officii^  real  estate.  It  is  a  sale  made 
by  authority  and  direction  of  the  orphaos'  court,  which  pre- 
scribes, or  ought  to  prescribe,  the  time,  manner,  and  conditions 
of  the  sale;  and  upon  the  report  of  the  administrator,  they  de- 
termine whether  their  directions  have  been  complied  with,  and 
whether  or  not  the  sale  shall  be  confirmed.  I  am  at  a  loss  to 
imagine  what  can  constitute  a  judicial  sale  if  this  does  not^ 
provided  it  be  admitted  that  an  orphans'  court  is  a  judicial 
tribunal;  which,  I  presume,  could  not  be  denied.  Sales  of 
this  kind  have  been  denominated  judicial  sales  in  many  of  the 
decisions  of  this  court;  and  substantially  decided  so  to  be  in 
others,  which  it  is  not  necessary  to  enumerate.  And  such  I 
take  the  general  understanding  to  be  of  the  bench  and  the  bar. 
If,  then,  it  be  a  judicial  sale,  and  a  mortgage  be  the  debt  of 
the  mortgagor,  its  lien  is  divested.  The  case  of  Custer  v.  Def- 
terer^  3  Watts  A  S.  28,  rales  that  the  purchaser  at  an  orphans' 
court  sale  takes  the  estate  discharged  from  all  debts  due  by 
the  deceased.  And  the  act  of  assembly  is  to  the  same  effect 
Purchasers  at  judicial  sales  hold  the  lands  free  from  the  debts 
rf  the  person  as  whose  estate  it  was  sold,  and  from  liens  against 
a  previous  owner:  Luce  v.  Snivelj/j  4  Watts,  897.  Liens,  the 
extent  or  amount  of  which  cannot  be  rendered  certain^  are  not 
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divested,  because  they  could  not  be  paid  out  of  the  amount 
produced  by  the  sale.  And  liens  expressly  created  by  act  of 
assembly  (such  as  the  interest  of  the  widow  in  one  third  of 
the  valuation  of  land  taken  by  an  heir  at  the  appraisementi 
and  the  lien  or  interest  of  the  heirs  for  that  third  at  the  death 
of  the  widow)  are  not  divested,  because  by  the  terms  of  the 
act  the  lien  continues,  into  whose  hands  so  ever  the  land  may 
go,  until  it  is  paid;  and  as  it  cannot,  from  its  very  nature,  be 
paid  out  of  the  purchase-money,  the  lien  must  remain.  These 
are  the  only  exceptions,  and  are  so  peculiar  in  their  nature  as 
plainly  to  point  every  purchaser  to  their  continued  existence. 

It  is,  doubtless,  the  interest  of  the  community  (for  all  men 
must  die),  that  the  estates  of  decedents  should  be  brought  into 
compact  administration,  for  the  payment  of  all  their  debts.  It 
is  for  the  interest  of  their  creditors  and  their  heirs;  and  the 
orphans'  court,  from  the  nature  of  its  duties,  seems  best  adapted 
to  supervise  and  control  this  administration.  Hence,  no  doubt, 
were  enacted  the  thirty-fifth  and  thirty-sixth  sections  of  the  act 
of  the  twenty-fourth  of  February,  1834,  by  which  it  is  enacted 
that  when  it  should  appear,  to  the  satisfiEU^tion  of  the  court  of 
common  pleas,  that  the  personal  assets  of  the  decedent  are  not 
sufficient  to  discharge  an  execution  issued  upon  a  judgment 
obtained  against  the  decedent  in  his  life-time,  or  against  his 
executors  or  administrators  after  his  death,  the  court  shall  stay 
all  proceedings  and  direct  and  compel  the  executor  or  admin- 
istrator to  apply  to  the  orphans'  court  for  an  order  or  decree 
to  sell  the  real  estate,  and  pay  or  apportion  the  assets  of  the 
real  and  personal  estate  to  the  discharge  of  all  just  demands  * 
upon  the  estate.  And  this  proceeding  would  effectually  disen- 
thrall the  sale  from  any  supposed  continuing  lien  of  a  mort- 
gage, and  sufficiently  evinces  the  spirit  of  our  legislature  with 
respect  to  orphans'  court  sales. 

I  lay  no  stress  whatever  on  the  argument  that  the  orphans' 
court  sale  is  of  less  publicity  and  solemnity  than  the  sale  by  a 
sheriff.  On  the  contrary,  if  the  court  does  its  duty,  which  is 
not  to  be  doubted,  the  notice  of  sale  is  more  full  and  ample  in 
the  orphans'  court  sale  than  that  made  by  the  sheriff;  and  the 
security  to  the  creditor  is  as  great,  and  the  means  of  enforce- 
ment more  prompt  and  efficacious,  than  in  a  sheriff's  sale. 
That,  however,  lies  within  the  province  of  the  law-making 
power.  By  reversing  the  judgment  below,  instead  of  promot- 
ing equity  and  establishing  justice,  we  would  disturb  many 
titles  honestly  acquired,  and  break  up  the  settled  practice 
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throughout  the  state.  We  aie  of  opinion  that  a  sale  by  virtue 
and  authority  of  a  decree  of  the  orphans'  court  for  the  payment 
of  debts  of  a  deceased  person,  divests  the  lien  of  a  mortgage  as 
effectually  as  that  of  a  judgment;  and  the  other  debts  which 
are  made  a  lien  by  act  of  assembly;  and  that  the  judgment  of 
the  court  below^in  favor  of  the  defendant  in  the  case  stated, is 
right. 
It  is  therefore  affirmed. 


Uses,  whkn  Exxoutbd:  See  Ram&aif  y,  JfortA,  18  Am.  Deo.  717;  MtCartm 
T.  OrjihoM  Asylum  Soc,  18  Id.  016;  Chapmm  t.  OhmR,  48  Id.  41. 

MORIQAOS  EHINOUIBHXD  BY  SaLX  OF  LaHD  UHDXB  OrDXB  OF  ObPHANS' 

CouBT  for  payment  of  debts  of  decedent^  although  the  mor^;age  waa  given 
by  the  former  owner.  The  principal  caae  ia  cited  en  thia  point  in  Oadmm  ▼. 
Jaekafm,  52  Pa.  St.  304;  Nice's  Appeal,  M  Id.  202;  aee  alao  Soberis  y.  WO- 
Uanu,  34  Am.  Dec  549;  Bond  v,  Ztigkr,  44  Id.  668. 

Okfhans'  Coubt,  not  ADMnnsniATOB,  preacribea  terms  of  sale  thereonder. 
The  principal  case  is  cited  to  this  eflbot  in  BaUjfs  Appeal,  32  Pa.  St.  43| 
a  a,  2  Grant  Caa.  22& 


Commonwealth  ex  bel.  Claghoen  v.  Cullen, 

LIS  PXNNSYLTXinA  Stati,  IBS.] 
SCBBTANTIVB    AlSXBATIOIIS  OF   GeABTKB  WITHOUT    CONCUBRBNGB   OF   OOB* 

FORATOBS  is  an  nnanthoriied  interference  with  the  contract  existing  be- 
tween the  public  and  the  oorporatars. 

Aov  OB  Assent  of  Cobforatxoh  mat  bb  Ibvbbbbd  from  saoh  ciroomstanoes 
of  commission  or  omission  as  would  raise  a  similsr  prasomption  in  fsTor 
of  or  against  a  natoral  person. 

BoABD  OF  Officxbs  Vbsted  WITH  Au.  PowBBS  OF  OoBPORATiov,  and 
npon  whom  the  corporate  ftTistanoe  is  derdlTed,  not  only  wield  the  whole 
corporate  anthorityt  bat  may  apply  for  and  agree  to  radical  changes  in 
the  charter  thereof. 

Bight  of  Absbntiiio  to  Pbofosbd  Cbaxob  in  Ohabtkb  Buidbb  in  whole 
body  of  stockholders  where  they  compose  the  oorporatioo,  thoogh  ordi- 
narily represented  l^  a  boaxd  of  directors  charged  with  the  ezerdse  of 
corporate  powers. 

Oobpobation  dobs  not  Bboomb  Dkfunot  fbom  NiaLBor  to  Blbot  Owrt" 
CBB8  while  the  capacity  to  elect  remains  in  the  members. 

Bbsfonsivb  Answxb  in  EQXTirr  n  Bvidbnob  of  Allboxd  Faon^  nqniring 
testimony  to  rebnt  it;  bat  if  not  responsiYe^  it  is  not  eridanoe  of  fada 
alleged,  and  most  be  proved. 

Quo  Wabbanto  is  Common-law  Pbogbbdino,  ondsr  which  anew  defensive 
averment,  answering  plaintiff's  case,  is  admissible. 

VoTB  OF  Aocbftanob  OF  Ambndmbnt  TO  Chabtkb,  to  be  valid  as  the  act 
of  the  oofporation,  most  be  passed  at  a  meetfaig  doly  ocMivened,  after 
notice  to  all  the  members. 

WBirrBN  Aoobftancb  of  Ambndmbnt  to  GHAsnB  Sionbd  B¥  Majobitt 
of  members  of  corporation  is  not  snffioiant. 
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WBmEN  AOCXFTANCB  OV  AmSIIDMZNT  TO  CHARTER  SlONED  BT  ALL  STOCK- 
HOLDERS or  parties  in  interest  is  sufficient 

Prbhuiiftion  or  Aockftancb  or  New  or  Ahrnbbd  Charter,  Armino 
VROM  Election  of  corporate  officers  thereonder,  is  not  conclusive  in  the 
lace  of  an  objecting  minority  at  such  election. 

OrFOBTONITT  TO  DELIBERATE^  AMD  IF  POBSIBLB  CONTINCB  THEIR  FbLL0W8^ 

is  the  right  of  the  minority,  of  which  they  cannot  be  deprived  by  the 
arbitrary  will  of  the  majori^. 
Purview  or  Twelith  SEonoN  of  Act  of  April  13»  1840,  covers  all  ques- 
tions arising  on  writs  of  quo  warraiiio  between  rival  daimants  of  elective 
offioesi  and  being  highly  remedial  should  be  Uberally  construed. 

This  was  a  proceeding  in  the  nature  of  a  qtu)  toarrantOy  filed 
by  John  W.  Claghom  and  others,  to  show  by  what  right  Peter 
Cullen  and  others  enjoyed  the  franchises,  etc.,  of  the  Equitable 
Life  Insurance  Company  of  Philadelphia.  The  charter  of  the 
company  provided  that  the  corporate  powers  of  the  company 
should  be  administered  by  a  board  of  six  trustees  and  a  secre- 
tary, to  be  elected  at  a  time  appointed;  but  until  the  first 
election  the  seyenteen  persons  appointed  to  receive  subscrip- 
tions should  constitute  the  board  of  trustees.  Under  these 
circumstances,  the  company  entered  into  business,  Claghom, 
the  relator,  being  elected  president  Before  the  time  appointed 
for  the  first  election  of  trustees,  a  supplement  to  the  charter 
was  passed,  providing  that  the  board  of  trustees  should  consist 
of  seventeen  members  and  a  secretary,  to  be  elected  in  the 
manner  prescribed  in  the  charter  for  the  election  of  trustees, 
and  that  the  present  board  of  seventeen  trustees  should  con- 
tinue in  office  until  the  next  annual  election.  Claghom  and 
the  original  board  of  trustees  held  over  under  this  act,  although 
no  formal  acceptance  of  said  supplement  was  made.  About 
three  months  after  the  passage  of  the  first  supplement  a  second 
supplement  was  passed,  which  provided  that  the  board  of  trus- 
tees should  consist  of  seventeen  trastees,  to  be  elected  annually, 
but  at  a  different  time  from  that  originally  appointed,  and  re- 
pealed the  former  supplement.  A  majority  of  the  stockholders 
signed  an  acceptance  of  this  second  amendment,  and  Cullen, 
one  of  the  said  defendants,  the  quondam  vice-president  of  the 
corporation,  called  a  general  meeting  of  the  stockholders  to 
elect  a  board  of  trustees  under  the  second  amendment.  The 
existing  board  of  tmstees  protested  against  the  call  of  the 
meeting,  refused  to  accept  the  last  amendment,  and  appointed 
a  committe  to  attend  the  meeting  and  protest  to  the  proceed- 
ings taken  thereat.  At  the  meeting,  the  defendants  were 
elected  trustees,  and  thereupon  ejected  the  old  board.  The 
court  below  decided  that  neither  supplement  had  been  accepted, 
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and  decreed  that  defendants  be  ousted  from  ofiSce;  that  an 
election  for  trustees  of  said  company  be  held,  appointing  the 
time,  and  the  manner  of  publishing  notice  thereof^  and  ap- 
pointed trustees  to  take  charge  of  the  company  until  others 
should  be  elected,  and  to  preside  at  and  direct  said  election. 
Whereupon  the  relators  took  out  a  writ  of  error.  The  grounds 
relied  upon  in  the  writ  and  in  the  arguments  of  counsel  appear 
in  the  opinion  of  the  court 

Fallon  and  Haly^  for  the  plaintiffs  in  error. 
TT.  H.  Rawle  and  0.  W.  BiddUy  eontru. 

By  Court,  Bell,  J.  So  far  as  we  may  judge  from  the  plead- 
ings and  accompanying  exhibits,  under  which  the  cause  is 
brought  before  us,  it  presents  the  history  of  a  struggle  between 
rival  parties,  for  the  government  of  a  private  corporation,  pend- 
ing which,  each  has  sought  the  aid  of  special  legislation,  ap- 
parently too  hastily  accorded  to  both.  Such  a  course  is  usually 
detrimental  to  the  best  interests  of  companies  intrusted  with 
the  management  of  capital;  and  it  is  to  be  feared  the  present 
instance  cannot  be  esteemed  an  exception.  Both  the  supple- 
mental acts  here  in  question  propose  to  graft  upon  the  origi- 
nal act  of  incorporation  some  very  material  alterations.  Each 
provides  for  an  increase  in  the  number  of  trustees,  and  for 
changing  the  time  of  their  election.  The  earlier  of  them  con- 
tinued in  office,  for  an  additional  year,  the  first  board  of  man- 
agers, and  directs  the  election  of  a  secretary  by  the  whole  body 
of  corporators.  If,  under  the  frusta  developed,  this  is  to  be  re- 
garded as  a  valid  amendment  of  the  charter,  the  second  sup- 
plement of  April,  1849,  becomes  of  decisive  importance,  not 
only  because  it  fixes  a  new  time  for  the  annual  election,  and 
restores  the  appointment  of  secretary  to  the  board  of  trustees, 
but  by  force  also  of  its  repealing  clause  is  destructive  of  the 
first  supplement.  Should,  however,  this  be  decreed  invalid, 
then  the  changes  proposed  by  the  younger  enactment,  in  the 
organization  of  the  board  as  originally  designed,  and  the  time 
of  the  election  of  its  members,  must  be  deemed  radical  in  their 
character. 

Of  the  numerous  decisions  that  have  been  pronounced  on 
this  subject,  it  is  unnecessary  to  bring  to  view  other  than  the 
case  of  the  DartmmUh  College  v.  Woodwardj  4  Wheat  618,  and 
our  recent  determination  in  Brown  v.  Hummel^  6  Pa.  St.  86 
[47  Am.  Dec.  431],  to  prove  that  substantive  alterations,  such 
as  those  proposed  by  each  of  these  supplementary  acts,  are  not 
to  be  taken  as  parcel  of  a  private  character,  without  the  previ- 
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008  ooDcanence  of  the  corporators,  manifested  in  some  way 
lecogniced  by  the  law.  Unless  so  sanctioned  they  are  esteemed 
as  unauthorized  interferences  with  a  solemn  compact  between 
the  public  and  the  individuals  composing  the  corporation; 
and  therefore  obnoxious  to  the  constitutional  prohibition  touch- 
ing the  obligation  of  contracts.  Whether  this  sanction  has 
been  extended  to  both  or  either  of  the  supplements  of  January 
and  April,  are  the  leading  questions  presented  for  decision. 
Each  of  the  contending  parties  claims  this  advantage  for  the 
enactment  of  his  own  procurement,  and  denies  it  to  the  antagc^ 
nistic  statute.  Neither  of  them,  however,  pretends  that  theve 
was  any  express,  formal,  and  recorded  act  of  acceptance, 
either  hy  the  corporators  at  large,  or  the  board  of  trustees;  nor, 
as  will  be  presentiy  seen,  was  this  absolutely  necessary.  That 
the  then  board  of  trustees  tacitly  gave  their  assent  to  the  older 
supplement,  is  not  to  be  denied;  for  while  the  petition  in  effect 
asrarts  this,  the  answer  admits  it  was  produced  as  a  recognized 
act,  by  the  president  of  the  board,  at  a  meeting  held  on  the 
twen1y*fourth  of  January,  1849,  and  that  the  trustees,  includ- 
ing several  of  the  defendants,  continued  to  hold  their  offices 
by  virtue  of  the  supplement,  after  the  period  for  which  they 
were  first  appointed. 

Had  these  officers  been  clothed  with  power  to  accept  or  re- 
ject this  statute,  it  is  not  to  be  doubted  their  silent  acquiescence 
in  its  provisions,  and  continued  exercise  of  authority  by  virtue 
of  it,  would  have  been  sufficient  to  establish  their  assent  An- 
dentiy,  indeed,  it  was  supposed  that,  from  the  very  nature  of 
an  artificial  corporate  body,  it  could  legally  manifest  its  acts 
and  conclusions  only  by  the  use  of  its  corporate  seal,  affixed  to 
a  deed  in  pursance  of  authority  previously  given.  But  this 
idea  has  long  since  given  way  to  tiie  more  reasonable  doctrine 
that  the  act  or  assent  of  a  corporation  may  be  inferred  firom 
such  dreumstances  of  commission  or  omission  as  would  raise  a 
similar  presumption  in  favor  of  or  against  a  natural  person. 
Corporations,  it  is  now  held,  may  be  affected  by  implication, 
just  as  individuals  are,  and  where  its  action  or  quiesence  is 
the  natural  result  or  necessary  accompaniment  of  some  other 
supposed  precedent  feet,  the  existence  of  that  fact  will  be  as- 
sumed, both  for  purpose  of  charge  and  discharge.  In  the  lead- 
ing case  of  Bank  of  United  States  v.  Dandridge^  12  Wheat.  70, 
&Ir.  Justice  Story  stated  the  principles  thus:  ''  Acts  done  by  a 
corporation,  which  presuppose  the  existence  of  other  acts  to 
make  them  legally  operative,  are  presumptive  proof  of  the  lat- 
ter;'' and  this  is  true,  though  no  minute  of  them  can  be  found 
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among  the  records  of  the  corporation.  By  way  of  iUustratioii, 
he  instanced  the  case  of  one  notoriously  acting  as  cashier  of 
a  bank,  and  so  recognized  by  the  directors,  which  is  sufficient 
of  itself  to  raise  a  presumption  of  his  due  appointment,  and  his 
acts  as  cashier  will  bind  the  institution,  though  no  written 
proof  of  the  appointment  can  be  produced.  Both  in  England 
and  with  us,  this  principle  has  been  liberally  extended  and  ap- 
plied, where  the  questions  were  of  the  acceptance  of  a  charter. 
In  this  country,  where  private  corporations  are  very  numerous, 
and  constant  use  of  their  privileges  naturally  engenders  indo- 
lence in  the  creation  of  regular  evidence  of  corporate  acts,  and 
negligence  in  its  preservation,  the  recognition  of  presumptions, 
as  legitimate  sources  of  proof^  was  a  legal  necessity.  While, 
therefore,  a  charter  granted  to  persons  who  have  not  solicited 
it,  is  said  to  be  tn  fieri  until  after  acceptance,  yet  it  is  not  indis- 
pensable to  show  a  written  instrument,  or  even  a  vote  acceding 
to  the  grant,  for  unless  the  charter  expressly  prohibited,  every 
fimnality  may  be  presumed  from  a  continual  exercise  of  the 
corporate  powers. 

This  is  also  true  of  assent  to  a  new  or  additional  charter  by 
an  existing  corporation,  which  may,  in  like  manner,  be  in- 
ferred from  acts  or  omissions  inconsistent  with  any  other 
hypothesis;  and  where  the  new  grant  is  beneficial  in  its  aspect, 
it  is  thought  very  little  is  required  to  found  a  presumption  of 
acceptance:  Bank  of  United  States  v.  Dandridge^  12  Wheat. 
71;  Charlee  River  Bridge  Y.Warren  Bridge,  7  Pick.  844;  Tratt 
v.Warreny  11  Me.  227;  Ameriecoggin  Bridge  v.  Bragg,  11  N.  H. 
102;  Riddle  v.  Proprietors  of  Canals,  7  Mass.  184  [5  Am.  Dec. 
85];  Penobscot  Co.  v.  Lamson,  16  Me.  224  [83  Am.  Dec.  656]; 
King  v.  Amery,  1 T.  R.  575;  S.  C,  2  Id.  515;  Newling  v.  Francis, 
8  Id.  189. 

Nay,  a  single  unequivocal  act  may  be  potent  enough  copclu- 
sively  to  establish  assent;  as,  for  instance,  if  a  suit  be  brought 
and  persisted  in,  where  it  could  be  sustained  only  tmder  the 
provisions  of  the  amended  charter.  A  similar  observation  was 
made  in  deciding  Lincoln  and  Kentucky  Bank  v.  Richardson,  1 
Oreenl.  460  [10  Am.  Dec.  84],  and  the  court  added  that  the 
stockholders  of  the  bank  are  bound  by  every  act  which 
amounts  to  an  acceptance  on  the  part  of  the  directors.  But  if 
by  this  was  meant  that  the  whole  body  of  the  corporation  may 
generally  be  so  bound  by  the  acts  of  their  agents,  selected  to 
administer  the  affairs  of  the  corporation,  the  proposition  can- 
not be  acceded  to.  As  is  well  remarked  of  this  proposition  in 
another  place,  it  is  founded  upon  the  consideration  that  certain 
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persoELB  haye  been  invested  with  sufficient  power  to  bind  the 
whole  body  by  their  acceptance,  for  where  it  is  otherwise,  the 
charter  most  be  accepted  by  a  majority  of  the  whole  number 
of  the  company:  Angell  &  Ames  on  Corp.  58.  Corporate 
powers  are  usually  distinguished  into  legislative,  electoral, 
and  administrative — ^in  private  corporations  aggregate,  though 
sometimes  all  the  members  act  immediately  in  the  adminis- 
tration of  its  affairs,  usually,  for  the  sake  of  convenience,  the 
direct  management  is  intrusted  by  the  charter  to  certain. offi- 
cers, or  board  of  managers,  elected  by  the  members  at  large, 
though  deriving  their  ordinary  powers  fix>m  the  act  of  incorpo- 
ration. These  officers  exercise  the  legislative  and  administra- 
tive functions;  the  former  in  the  institution  of  by-laws  for  the 
general  government  of  the  company,  the  latter  in  the  superin- 
tendence and  execution  of  its  general  business:  Union  Tum^ 
pihe  Company  v.  Jenkins^  1  Cai.  881. 

In  other  instances,  a  select  few,  representing  all  those  inter* 
ested  in  the  object  of  the  association,  are  erected  into  and 
vested  with  all  ^e  powers  of  a  corporation,  and  sometimes  the 
selected  branches  are  divided  into  distinct  classes,  as  is  the 
case  in  the  corporation  of  St.  Mary's  church,  in  this  city.  When 
the  corporate  existence  is  devolved  on  a  board  of  officers,  they 
not  only  wield  the  whole  corporate  authority,  but  may  apply 
for  and  agree  to  radical  changes  in  the  instrument  to  whidi 
they  owe  their  corporate  being.  When  such  a  board  is  sepa- 
rated into  integral  parts,  occupying  distinct  positions,  both 
must  concur  in  any  act  having  for  ite  object  an  alteration  of 
the  fundamental  law,  though  in  the  exercise  of  the  ordinary 
powers  of  a  corporation,  they  act  jointly,  and  are  governed  by 
a  majority  of  the  united  bodies:  Case  of  8t  Mary^$  Churchy  6 
Serg.  &  B.  498.  But  these  and  other  authorities  evidence  that 
where  the  whole  body  of  stockholders,  or  other  persons  in  in- 
terest, compose  the  corporation,  the  right  of  assenting  to  any 
proposed  change  in  the  charter  resides  in  them,  though  ordi- 
narily represented  by  a  board  of  directors  charged  with  the 
exercise  of  the  corporate  powers.  These  in  their  capacity  of 
managers  have  no  authorityi  either  to  call  for  or  assent  to  a 
change  of  the  corporate  constitution,  but  by  the  agreement  of 
a  majority  of  the  corporators.  Being  neither  legislative  nor 
administrative,  the  express  assumption  of  such  authority  by 
the  servanto  of  the  corporation  would  be  a  usurpation,  for  it  is 
paramount,  not  only  to  every  corporate  function,  but  the  con- 
stitution itself,  and  as  it  may  touch  the  very  esdstence  of  the 
body,  it  can  only  be  exerted  by  that  body.    It  cannot  then  be 
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Baid  that  the  assent  of  the  original  trastees  to  the  Janoaiy  sup- 
plement is  such  an  act  of  acceptance  as  will  bind  the  corpora- 
tion. Yet|  as  we  have  seen,  a  long  acquiescence  by  the  members 
of  the  company,  in  acts  and  declarations  of  the  trustees  recog- 
nizing the  supplement  as  part  of  the  charter,  might  constitute 
oonclusive  evidence  of  assent  to  it  Was  there  here  any  such 
acquiescence?  Is  there  anything  shown  fix>m  which  we  can 
safely  draw  the  inference  that  the  company,  knowing  of  the 
supplement,  agreed  to  it  as  a  portion  of  their  constitution? 

Perhaps  it  may  be  said  that  as  the  terms  of  the  additional 
grant  were  favorable  to  the  company,  slight  circumstances 
would  justify  a  presumption  of  acceptance.  But  is  there  any 
ground,  however  narrow,  upon  which  we  can  safely  erect  such 
an  hypothesis?  I  have  looked  with  some  solicitude,  but  in 
vain,  for  a  precedent  that  might  justify  an  affirmative  answer 
to  this  proposition,  to  which  my  judgment  refuses  its  assent 

It  does  not  appear  that  the  company  was  ever  officially  noti- 
fied of  the  enactment  The  defendants  swear  it  was  first 
produced  at  a  meeting  of  the  board  by  Mr.  Claghom,  then 
president,  on  the  twenty-fourth  of  January.  By  the  provisions 
of  the  original  charter,  the  trustees  then  in  office  might  legally 
continue  until  about  that  time.  From  thence  until  the  enact- 
ment of  the  second  supplement  was  a  little  over  two  months. 
During  this  interval  we  are  not  informed  that  the  trustees  or 
their  agents  performed  any  official  act,  or  distinctly  exerted 
the  corporate  power  with  the  knowledge  of  their  constituents. 
For  aught  the  pleadings  show,  they  sat  still  with  folded  arms 
dcnng  nothing  and  requiring  notMng.  Now,  it  seems  to  me 
that  the  mere  omission  of  the  stockholders  to  assemble  in 
formal  meeting  within  that  period,  for  the  purpose  of  electing 
other  trustees,  afibrds  no  presumption  of  assent  sufficient  to 
fasten  upon  them  radical  changes  of  their  charter.  Mere  non- 
action for  so  brief  a  time  ought  not  to  draw  after  it  a  con- 
sequence so  serious,  particularly  when  it  is  recollected  that  the 
call  of  such  a  meeting  would  come  most  appropriately  fix>m 
the  board  itself.  In  answer  to  this,  it  is  not  sufficient  to 
suggest  that  a  failure  to  elect  trustees  ought  to  be  received  as 
strong  proof  of  acceptance;  since,  without  this,  a  dissolution  of 
the  corporation  must  ensue.  Perhaps,  anciently,  such  would 
have  been  the  result;  but  the  present  doctrine  is,  that  a  cor- 
poration does  not  become  defunct  from  a  simple  neglect  to 
elect  officers,  while  the  capacity  to  elect  remains  in  the  mem- 
bers: Lehigh  Bridge  Co.  v.  Lehigh  C.  &.  N.  Co.y  4  Rawle,  24 
[26  Am.  Dec.  Ill];  SUe  v.  Bloomib  Johns.  Ch.  366.    It  is  saic) 
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a  ocurporation  possesses  a  strong  and  tenacious  princple  of 
▼itality:  CoUhesUr  Corporation  v.  Seaber^  3  Burr.  1866;  and  it 
therefore  requires  a  long  non-user  of  franchises  to  induce  the 
courts  to  presume  a  surrender  of  corporate  rights:  PermiiMm 
▼•  BriggSj  Hopk.  843.  It  follows,  the  argument  derives  no  aid 
from  this  source  to  establish  a  presumption  of  assent.  But  is 
there  not  evidence  of  positive  dissent?  We  find  that  very 
shortly  after  its  passage  a  sentiment  of  active  hostility  to  the 
first  supplement  is  manifested  by  a  majority  in  number  and 
value  of  the  stockholders.  When  this  began,  we  are  not  pr^ 
cisely  informed,  but  we  know  that  in  less  than  three  months 
after  the  date  of  the  objectionable  enactment,  the  feeling  of 
opposition  led  to  its  repeal.  It  is  fair,  therefore,  to  infer  it 
commenced  at  the  moment  the  law  was  communicated  to  the 
board  of  trustees.  How,  then,  with  a  knowledge  of  this  impor- 
tant fact,  can  we  regard  the  assertion  that  a  majority  of  the 
company  had  agreed  to  accept  it  as  an  approved  amendment 
of  the  first  act  of  incorporation? 

It  is,  however,  claimed  that  the  supplement  of  April  recog- 
nizes tiiat  of  January  to  be  in  ftdl  force,  because  the  latter  r^ 
peals  the  former.  The  position  is,  that  if  invalid,  a  formal 
repeal  of  the  nnaccepted  act  was  unnecessary.  Admitting 
this,  I  am  at  a  loss  to  perceive  how  mere  supererogation  can 
derive  an  unintended  positive  effect  from  its  non-usefulnesa. 
Besides,  the  repealing  clause  is  not  the  work  of  the  dissenting 
members  of  this  corporation.  Their  rights  are  consequenUy 
unaffected  by  it.  But  the  argument  in  favor  of  the  first  sup- 
plement is  chiefiy  founded  upon  certain  passages  in  the  answer 
of  the  defendants,  by  which  it  is  said  they  concede  the  first 
board  of  trustees  were  continued  rightiully  in  office  by  virtue 
of  this  supplement.  It  is  obvious,  however,  these  passages  are 
but  echoes  of  the  relator's  petition,  introduced,  not  in  confirma- 
tion of  it,  but  with  reference  to  the  immediately  preceding  de- 
nial of  acceptance  formerly  averred,  and  thus  putting  in  issue 
the  titie  of  the  relators.  It  is  replied,  this  denial  is  not  respon- 
sive to  the  bill,  which  does  not  distinctly  aver  acceptance.  I 
think  this  is  a  mistake.  Although  in  this  part  of  the  complaint 
there  is  no  direct  assertion  of  the  assent  of  the  company  to  the 
January  supplement,  that  act  is  distinctiy  referred  to  as  an 
operative  portion  of  the  charter,  which  it  could  not  be  without 
acceptance.  But  were  this  not  so,  the  counter  allegation  would 
be  by  no  means  valueless.  In  equity  proceedings,  the  distinc- 
tion seems  to  be  that  an  answer,  if  responsive,  is  evidence  of 
the  fSetct  it  alleges  requiring  testimony  to  rebut  it;  but  if  the 
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matter  iet  forth  be  not  responsive,  it  is  not  eyidence  of  that 
matter  at  all,  bat  must  be  proved:  1  Smith's  Ch.  Pr.  272,  note; 
ClarVz  E7fr%  v.  Fan  iZim^dj^i,  9  Cranch,  160;  Hari  v.  Tm 
Ejfckj  2  Johns.  Ch.  90.  Bat  this  is  in  faict  a  prooeeding  at 
common  law.  Under  its  system  a  new  defensive  averment,  if 
it  answers  the  plaintiff's  case,  is  inadmissible.  As  onder  our 
act  of  1840,  to  be  presently  more  particularly  noticed,  the 
relator's  title  may  be  put  in  issue,  under  the  quo  warrantOj  any 
allegation  affecting  it  may  be  material,  and  its  truth  will  be 
conceded  by  a  demurrer.  I^  therefiore,  in  this  instance,  we 
adhered  strictly  to  technical  rule,  we  might  perhaps  be  com- 
pelled to  say  that  the  plaintifib,  by  their  demurrer,  admitted 
the  non-acceptance  of  the  first  settlement,  and  are  thus  con- 
cluded now  to  deny  it.  But  as  we  think  neither  parly  con- 
templated this,  when  framing  their  pleadings,  we  prefisr  to  rest 
our  conclusions,  as  to  this  part  of  the  case,  on  the  absence  of 
reliable  proof  of  assent,  either  direct  or  inferentiaL 

This  brings  us  to  the  second  question,  whether  there  is  any 
evidence  of  the  acceptance  of  the  April  supplement.  Our  own 
determination  in  SJiartz  v.  Unangst^  8  Watts  &  S.  45,  follow- 
ing earlier  decisions,  settles  that  to  make  a  vote  of  acceptance 
valid,  as  the  act  of  a  corporation,  it  should  be  passed  at  a  meet- 
ing duly  convened,  after  notice  to  all  the  members.  In  such 
oases,  congregated  deliberation  is  deemed  essential,  and  where 
an  <^yportunity  for  this  is  afforded,  the  decision  of  a  majority 
is  binding,  if  no  other  mode  be  prescribed  by  the  charter.  The 
private  procurement  of  a  written  assent,  signed  by  a  majority 
of  the  members,  will  not  supply  the  want  of  a  meeting.  Such 
an  expedient  deprives  those  interested  of  the  benefit  of  mutual 
discussion,  and  subjects  them  to  the  hazard  of  fraudulent  mis- 
representation and  undue  influence.  Notwithstanding  the 
objection,  however,  it  seems  to  be  agreed  that  a  written 
acceptance,  though  not  executed  at  a  meeting,  may  be  suffi- 
cient, if  signed  by  all  the  stockholders  or  parties  in  interest: 
Davits  V.  HawhvMj  8  Mau.  &  SeL  488;  Stow  v.  FFyM,  7  Conn. 
214  [18  Am.  Dec.  99];  Livingston  v.  Ljfnehj  4  Johns.  Ch.  573; 
8t.  Mary's  Churchy  6  Serg.  &  R.  498.  As  this  is  not  true  of  the 
paper  of  the  ninth  of  April,  1849,  the  defendants  very  properly 
disclaim  it,  as  famishing  evidence  of  acceptance.  But  they 
rely  on  the  unanimous  act  of  the  majority  of  stockholders  at 
a  meeting  convened  by  public  advertisement,  for  the  purpose 
of  electing  trustees,  at  which  those  now  exercising  that  office 
received  the  whole  number  of  votes  of  those  in  attendance.  I 
concede  there  can  scarcely  be  stronger  evidence  of  acceptance 
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than  that  famished  by  an  election  of  corporate  officers  in  pur- 
suance of  a  new  or  the  alteration  of  an  old  charter:  Rez  & 
Regina  v.  Larwoadj  1  Ld.  Raym.  29;  Newling  v.  FrarictSy  8  T.  R. 
189.  Yet,  like  other  corporate  acts,  it  is  but  presumptive  evi- 
dence of  the  prior  assent  of  the  company,  by  a  vote  of  its  mem- 
bers, at  some  supposed  meeting,  or  at  least  of  a  deliberate  waiver 
of  a  vote  by  all  in  the  corporation  having  that  right  But  how 
can  such  a  presumption  be  entertained,  in  the  face  of  a  remon- 
strance against  the  proposed  election,  made  by  some  of  the  mem- 
bers on  the  ground  of  non-acceptance  of  the  youngersupplementt 
This  is  obviously  out  of  the  question.  The  record  shows  that 
the  same  persons  who  signed  the  written  acceptance  also  signed 
the  requisition  for  a  new  election  of  trustees,  claiming  to  be  a 
majority  of  the  stockholders;  and  that  the  votes  subsequently 
cast  were  by  the  same  individuals. 

All  this  was  done  in  disregard  of  a  formal  resolution,  adopted 
by  those  then  claiming  to  be  trustees,  repudiating  the  last  sujh 
plement,  and  denouncing  as  illegal  the  election  proposed  to  be 
held  under  it.  This  resolution  was  communicated  by  a  com- 
mittee appointed  for  that  purpose  to  the  subsequent  electoral 
meeting,  but  without  efiTect.  It  will  not  do  to  say  the  resolu- 
tion, as  the  act  of  a  defunct  body,  was  naught.  It  at  least 
served  to  express  dissent,  entertained  and  expressed  by  a  por- 
tion of  the  members — a  dissent  that  could  only  be  legally  over* 
come  at  a  meeting  regularly  convened  to  consider  the  proposed 
amendment.  The  opportunity  to  deliberate,  and  if  possible,  to 
convince  their  fellows,  is  the  right  of  the  minority,  of  which 
they  cannot  be  deprived  by  the  arbitrary  will  of  the  majority. 
That  the  call  for  an  election,  and  the  subsequent  steps,  were 
in  contempt  of  this  right,  is  manifest.  The  attempt  conse- 
quently defeats  itself.  We  have,  therefore,  no  hesitancy  in 
holding  there  is  an  entire  want  of  proof  of  the  acceptance  of 
either  supplement. 

Was  the  court  of  common  pleas  authorized  so  to  declare  in 
this  proceeding,  and  so  decree  a  new  election?  The  relators 
insist  the  only  question  before  that  court  was  as  to  the  bind- 
ing efficacy  of  the  April  supplement;  and  that  their  title  as 
trustees  under  the  act  of  January  was  not  in  issue.  But  this 
objection  proceeds  fix>m  too  narrow  an  estimate  of  the  act  of 
the  thirteenth  of  April,  1840;  though  the  twelfth  section  of 
that  statute  speaks  only  of  disputes  between  persons  claiming 
to  be  duly  elected  to  fill  any  office,  its  purview  is  broad  enough 
to  cover  all  questions  arising  on  writs  of  quo  warrantOy  between 
rival  claimants  of  elective  offices,  though  some  of  them  may^ 
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as  here,  claim  to  hold  by  temporary  legislatiTe  appointment 
The  object  of  the  statute  is  to  inyest  the  court  with  power  to 
settle  the  pretensions  of  all  the  claimants,  in  the  same  pro- 
ceeding, whether  they  be  complainants  or  defendants,  and 
whether  in  or  oat  of  possession.  To  exclude  fix>m  its  operation 
corporate  officers,  who,  like  these  plaintiffis,  derived  their  first 
appointment  fix>m  the  act  of  incorporation,  in  anticipation  of 
a  regular  election,  would  be  to  sacrifice  to  literal  interpretation 
the  plain  latent  of  the  law-givers.  The  act  speaks  of  disputed 
elections  between  persons  claiming  to  be  duly  elected,  and 
these,  doubtless,  were  principally  regarded  in  passing  its  pro- 
visions. 

But  cases  like  ours  are  within  the  mischief  intended  to  be 
remedied,  and  so,  questionless,  within  the  eqtdty  of  the  statute, 
which,  being  highly  remedial,  ought  to  be  so  literally  construed 
as  to  secure  the  attainment  of  substantial  justice.  Here,  theu, 
is  a  case  of  contested  election,  intimately  connected  with  the 
title  set  up  by  the  plaintiff,  and  almost  necessarily  involving 
an  investigation  of  it.  Being  within  the  object  of  the  act, 
which  was  to  end  disputes  at  a  blow,  that  title  was  as  open  to 
inquiry  as  the  defendant's.  The  result  shows  that  neither 
party  was  entitled  to  enjoy;  and  this  put  it  within  the  au- 
thority of  the  court  to  order  a  new  election.  This  conclusion 
leaves  to  the  company  the  right  of  determining,  in  an  orderly 
way,  whether  it  will  accept  of  either  supplement,  as  an  amend- 
ment of  its  charter,  and  if  so,  which  of  them?  The  dispute 
now  existing  may  be  so  settled  as  to  leave  no  room  for  future 
contest — ^a  consummation  much  to  be  desired  by  a  business 
corporation  situate  as  this  is.  It  is  gratifying  to  find  the  con- 
clusions of  the  law  are  thus  in  harmony  with  the  best  interests 
of  the  corporators,  and  we  accordingly  recommend  that  steps 
be  taken  as  soon  as  practicable  to  terminate  this  unhappy 
disagreement 

Proceedings  affirmed. 

What  CtoHirm'UTiB  AooiFXAiras  sr  Oobfobatioh  ov  LkibIiAXIVs  Amssh- 
HXNT  TO  m  Geabtdu— Th0  odebrated  Dartmoiah  CoUege  Com,  4  Wheat 
SIS,  which,  whether  for  good  or  ill,  has  withstood  aU  attempts  to  overthrow 
it,  has  ingrafted  into  American  joriapradenoe  the  principle  that  when  the 
legislatiire  grants  certain  franchises  and  privileges  of  a  private  nature  to  a 
body  of  individnala,  who  in  their  torn  accept  these  franchises  with  their 
attoidant  obligations,  there  is  formed  and  eadsts  a  oontract  between  the  body 
of  individnals,  or  private  corporation  and  the  state,  which  falls  within  the 
eonstitational  restriction  of  legislative  interference  with  the  obligation  ol 
ocntraots.  The  fundamental  principle  of  right  and  justice  which  should 
restrain  legislative  interference  with  private  Tested  rights  woold  nndoabiedly 
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haye  »  strong  if  not  oandnaye  influence  in  rettnining  tho  afl-powerM  par* 
liaoMnt  of  England  from  changing  or  repealing  »  charter  without  the  eonaent 
of  the  ooiporation.  Bnt  although  the  king  oaanot  destroy  a  oorporatioii. 
King  V.  Amery,  2  T.  R.  532»  "a  oorporation  may  be  dtSBolyed  by  act  dt 
parliament,  which  is  boundless  in  its  operations: "  1  Bla.  Com.  486;  2  Kyd  on 
Corp.  447.  And  it  is  a  conclusion  from  the  omnipotence  of  parliament  that  it 
may  change  the  charter  against  the  will  of  the  oorporatora,  though  such  a 
▼iolation  of  Tested  rights  would  undoubtedly  be  restrained  by  publio  opinion, 
as  beiog  subversive  of  the  law  and  constitntion  of  the  oountiy.  In  fact^  tfaia 
was  done  in  one  case  where  such  action  was  attempted:  See  RtigwU  etc  t. 
WUUaam,  9  Gm&  J.  408,  400;  a  C,  31  Am.  Dea  72,  06.  But  where  a  oon- 
tract  is  conceded  to  exist,  that  contract  cannot  be  rescinded  or  modified  ex* 
eept  upon  the  consent,  express  or  implied,  of  both  parties.  The  consent  of  the 
lagislatnre  is  manifested  by  its  passage  of  the  amendatory  act.  What^  under 
the  varying  circumstances  which  may  arise,  will  constitute  a  consent  on  the 
part  of  the  corporation,  it  is  the  purpose  of  this  note  to  discuss.  The  general 
statement  that  the  legislature  cannot  compulsorily  alter  the  contract  rela- 
tiops  existing  between  the  state  and  the  corporation,  and  between  the  oorpo- 
rators  among  themselves,  is  wholly  true.  But  the  corporation^  like  a  natural 
person,  is  subject  to  the  general  legislative  power  of  the  state.  The  power 
of  the  legislature  to  pass  laws  for  the  government  and  general  welfare  of  the 
community  is  not  restricted  by  charters  granted  to  corporations:  See  Moraweti 
on  Corp.,  aecs.  438  et  seq.;  Field  on  Corp.,  sees.  33  et  seq.  The  inviolability 
of  the  contFBot  relation  however  has  caused  the  very  common  practice  on  the 
part  of  the  state  of  introducing  into  the  terms  of  the  contract  or  oharter  a 
reservation  of  power  to  amend,  alter,  or  appeal  the  same;  or  of  effecting  the  same 
object  by  passing  a  general  law  to  the  same  purport  in  respect  to  aU  corpora- 
tions formed  after  the  passage  or  taking  effect  thereof.  The  effect  of  such 
reservations  upon  the  acoeptance  necessary  by  the  corporation  is  considered 
below.  In  reaching  conclusions  as  to  what  constitatea  a  valid  and  binding 
acceptance  of  a  legislative  amendment,  it  is  to  be  continually  kept  in  mind 
that  besides  the  contract  existing  between  the  state  and  the  corporation  there 
are  two  other  contraots  which  grow  out  of  the  corporate  relation;  namely, 
the  contract  existing  between  the  corporation  as  such  and  the  individual  oor* 
porators,  or,  stating  it  in  the  other  way,  the  compact  existing  between  the 
stockholders  among  themselyes,  and  which  is  evidenced  by  the  charter  and 
the  stock  subscriptions;  and  secondly,  the  contracts  which  may  arise  by  means 
of  corporate  acts  between  the  corporation  as  such  and  third  persons.  Out  of 
these  two  contract  relations  the  cases  which  contain  the  law  upon  corporate 
acceptance  of  legislative  amendments  have  arisen.  Thus  under  the  first  con- 
tract, the  corporation  seeks  to  enforce  and  collect  the  stock  subscription  of  a 
stockholder,  and  he  defends,  that  an  amendment  has  been  accepted  by  a  por- 
tion of  the  stockholders  without  his  consent,  and  therefore  his  ocntract,  that 
is,  the  charter  of  the  corporation,  has  been  changed  without  his  consent^  and 
he  is  no  longer  bound  thereby.  Under  the  second  class  of  contracts,  a  corpo- 
ration sues  or  is  sued  by  a  third  person  upon  a  contract  entered  into  under 
the  provisions  of  an  amendment,  and  it  is  defended,  that  the  amendment  never 
having  become  a  part  of  the  charter  by  being  properly  accepted,  the  acts  of 
the  corporation  thereunder  are  not  binding  upon  the  corporation  or  third 
persons,  and  therefore  that  the  contract  sued  upon  is  void.  Under  each 
aspect  of  the  case  different  principles  have  been  established.  And  it  is 
believed  that  if  these  distinctions  are  duly  adhered  to^  much,  if  not  aU,  of 
the  loose  dkta  and  too  general  statements  of  rules  foimd  in  the  books  will 
become  intelligible  and  consistent. 
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AoaDTAVcn  must  bb  Unanimous  in  O&dkb  to  Bind  Stockholder,  whin. 
Upon  the  wdl-ieoognizad  principles  of  oontraoi,  it  might  be  at  oooe  affirmed 
that  any  alteratian  in  the  charter  which  afibete  in  any  way  the  compact 
exiiting  between  the  members  of  the  corporation  cannot  take  effdot  until 
accepted  by  the  nnanimons  Toioe  of  aU.  A  change  in  the  terms  of  a  contract 
between  two  or  more  persons  cannot  be  made  except  nnder  and  by  means  of 
the  consent  of  each  and  all  of  the  contnctors.  This  is  urged  as  the  only  tme 
and  safe  rule  by  Mr.  Motaweti  in  his  treatise  on  the  law  of  private  corpora- 
tions, sections  fi3,  196,  201.  And  there  are  oases  which  hold  sad  enforce  this 
role  to  its  consistent  and  legitimate  end,  declaring  that  an  inquiry  into  the 
advantage  or  disadyantage  which  follows  to  a  dissenting  stockh^der  from  the 
adoption' of  an  amendment  by  a  majority  of  his  fellows,  or  the  materiality  or 
immateriality  d  its  effect  upon  his  contract^  is  not  justifiable;  and  that  the 
private  reasons  which  a  stockholder  may  have  had  for  entering  into  the  cor- 
poration are^  in  the  absence  of  fraud,  effectually  withdrawn  from  the  observa- 
tion of  the  courts  and  therefore  that  no  change  whatever  in  the  charter  made 
without  his  sanction  is  binding  upon  him:  CmL  B.  Co.  v.  CiMUf  40  Oa.  617; 
ZabrMe  v.  Hadben$ads  IL  Co.,  18  N.  J.  Eq.  178.  Bat  such  a  rule  has  been 
found  too  stringent  for  the  practical  administration  of  justice.  Too  much 
power  would  thus  be  placed  in  a  snudl  minority  to  dog  the  wheels  of  a  large 
oorporatiou  by  interposing  an  injunction  to  its  farther  progress  under  an 
amendment  which,  though  making  no  material  change  in  the  charter,  might 
yet  contain  such  furtiier  privileges  or  indemnities  as  would  be  not  only  highly 
beneficial  to  the  corporation,  but  also^  perhaps,  absolutely  necessary  to  the 
profitable  prosecution  of  its  business.  Or,  again,  a  corporator  mighty  under 
this  rale^  when  his  subscription  to  the  capital  stock  was  sought  to  be  col- 
lected, avoid  it  upon  the  ground  that  the  charter  had  been  changed  in  some 
immaterial  way,  though  the  alteration  had  never  affftoted  his  interests.  The 
courts  have,  therefore^  almost  unanimously  agreed  in  restricting  their  pro- 
tection over  the  minority  to  those  changes  in  the  charter  which  are  radical. 
Th»  rule  may  be  stated  as  foUows:  In  the  absence  of  power  reserved  in 
the  legislatare  to  amend  the  charter,  or  of  a  provision  in  the  charter  that  the 
majority  may  accept  an  amendment  thereto,  the  majority  by  an  acceptance 
of  a  material,  radical,  and  fundamental  change  in  the  charter  can  bind  only 
themselves,  and  a  dissenting  subscriber  will  be  diMxhargiBd  from  his  contract 
of  subscription:  Mcwrey  v.  /net.  ds  OSn.  R,  Obu,  4  Bin.  86;  Ckarwaler  ▼. 
MertdUh,  1  WalL  26^  40;  BaOway  Co.  v.  AUerttm,  18  Id.  233,  236;  AOUon  v. 
Bwrbaaik,  2  Dill.  435;  Pfinimg  House  v.  Tnuiees,  104  U.  a  711;  faiosAa  etc 
B.  Co.  V.  Mareh,  17  Wis.  13;  Indkmaete.  Twn.  Co.  v.  PhiU^  2  Penr.  &  W. 
184;  Brown  v.  Fairmoimi  Min.  Od.,  10  Fhila.  32;  Tump.  Oo.  v.  Amil,  31 
Pk.  St.  317;  Lauman  v.  Lebanon  Valley  etc  B.  Ok,  30  Id.  42;  MtCray  v. 
Jvnctkm  B.  Co.,  9  Ind.  368;  Booe  v.  Junction  B.  Co.,  10  Id.  93;  Shdhifmae 
Tump.  Co.  V.  Bamu,  42  Id.  498;  Supenriaore  qf  FuUon  Co.  v.  Mm.  etc  B. 
Co.,  21  HL  338;  Trop  etc  B.  Co.  v.  Kerr,  17  Barb.  681,  607;  ^h^oIo  etc  B. 
Co.  V.  Potter,  18  Id.  21;  Hartford'etc  B.  Co.  v.  Crtmeea,  6  Hill,  383,  386; 
Jieuf  OrkoM  etc  B.  Co.  v.  Earrie,  27  Miss.  517,  637,  639;  Heater  v.  Memphu 
etc  B.  Co.,  32  Id.  380;  Champion  v.  Memphie  etc  B.  Co.,  Z6  Id.  602;  State  v. 
Accommodation  Bank  qf  La.,  26  La.  Ann.  288;  Hoey  v.  Hendermm,  32  Id. 
1069;  Stevena  v.  Butiand  etc  B.  Co.,  29  Vt.  646;  Waring  v.  Mayor  etc  qf 
Mobile,  24  Ala.  701;  Winter  v.  Muacogee  B.  Co.,  11  Ga.  438;  Fry  v.  Lexington 
B.  Co.,  2  Meta  (Ky.)  314;  l^mpaon  v.  Cfuhn,  5  Jones  Eq.  113;  Charlotte 
Banl  V.  Charlotte,  85  K.  G.  433;  Middleaex  Turt^.  Corp.  v.  Locke,  8  Mass. 
S67;  Middleafx  Tump.  Corp.  v.  Sioan,  10  Id.  385;  Old  Town  etcB.Co.^ 
Veaaie,  39  Me.  571;  Kean  v.  Jofinaon,  9  N.  J.  Eq.  407;  Black  v.  Delaunre 
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««&  Cmul  Ch.,  24  Id.  455,  406;  TutHe  ▼.  Mkh.  Air  Lhe,  86  Bfioh.  247} 
MarrkUa  eie.  Jt.  Co*  r.  SUhti,  10  Oliio  St.  57;  Unhn  Locks  He.  y.  Tinmie,  1 
K.  H.  44;  WiUer  v.  ififtff.  B.  Co.,  20  Ark.  488;  Mis$.  €te.  R.O0.Y.  Cross,  Id. 
443;  see  CHnch  ▼.  Finandal  C^»  L.  R.  4  Ch.  Ap.  117;  Dougan's  Case^  L.  R. 
8  Cb.  Ap.  540;  Sknfson  y.  />efiitOfi,  10  Hare,  54,  56. 

But  here  the  mumimity  of  the  cases  ceases,  and  we  find  them  yaxying  as 
to  what  oonstitates  a  fundamental  change  in  a  charter.  The  legisUtore  can* 
not  in  its  amandatory  act  anthoriie  the  majority  to  accept  the  amendment^ 
and  therehy  bind  the  minority:  New  Orleans  etc  R,  Co,  t.  Harris,  27  MisSi 
517.  One  saheoribing  for  shares  in  a  corporation  after  it  has  accepted  an 
amondment  cannot  refose  to  be  bonnd  by  his  subscription,  beoanse  lie  was 
ignorant  of  snch  change  in  the  charter:  /^parrow  ▼.  JBhxmseHie  eU.  R,  Co,,  7 
Ind.  360;  Eppes  t.  Miss.  etc.  R.  Co.,  26  Ala.  54.  A  charter  accepted  after 
alterations  have  been  made  therein  is  taken  snbject  theretoz  CamU  6'ot  t. 
Ra»lroadCo.,^QmkJ.l.  I 

Majobiit  mat  Bind  Minobitt  bt  Aoobftahob^  whxn.— Those  changes 
in  the  charter  which  in  no  way  materially  affect  the  compact  snbsisting  be- 
tween the  associate  stockholders,  but  vrbich  clothe  the  corporation  merely 
with  each  additional  immunities  and  privileges  as  are  in  fortherance  of  the 
main  design,  and  yet  neither  restrictive  nor  extensive  thereof  will  be,  when 
accepted  by  the  majority,  binding  npcn  the  whole  corporation,  and  a  dissent- 
ing subscriber  will  remain  liable  upon  his  stock:  Frj^s  Ez*rs  v.  ItexsngUm  ek. 
R.  Co.,  2  Mete.  (Ey.)  822;  Waring  v.  Mayor  etc.  qfMcbUe,  24  Ala.  201;  JBver* 
kari  V.  West^icster  etc  R.  Co.,  28  Pa.  St.  339;  Irvine  v.  Tump.  Co.,  2  Penr.  ft 
W.  474;  Clark  v.  Monongakela  Nov.  Co.,  10  Watts,  364;  Poughkeqpsie  ek. 
PlasUtR.  C0.T.  (?ri^n,24N.  Y.  150;  Taggarty.  WestemMd.R.  Ob.,  24Md. 
564;  Bank  v.  Rtdiardsm,  1  Me.  79;  Bwikspori  B.  Co.  v.  Bwi,  68  Id.  81| 
Woo^ork  V.  Uffkm  Bank,  8  Coldw.  488;  Ch-eeneviUe  eie.B.Co.v.  Johnson,  8 
Bast  832;  Staie  v.  AceommodaUon  Bank  qf  La.,  26  La.  Aim.  288;  «/by  v. 
Jaekson  etc.  B.  Co.,  11  Mich.  155;  Wilson  v.  WUls  Vattey  B.  Co.,  83  0a.  470| 
^attBiverlron  Works  v.  OldColonifR.  Co.,  5  Allen,  221;  AgrieuUmal R.  Co. 
V.  Wineheaier,  18  Id.  29;  Peoria  v.  Presion,  85  Iowa,  115;  see  Paeifie  R.  Co, 
r.  Hughes,  2i  Ma  297,  and  the  principal  case.  Dissenting  stockholders  will 
be  bound  by  the  accepting  vote  of  the  majority,  even  in  case  of  fundamental 
alterations,  when  by  their  charter  they  have  agreed  to  allow  the  majority  to 
bind  all  in  accepting  amendments.  But  a  vote  of  the  majority  of  the  stock- 
holden  is  not  equivalent  to  a  vote  of  the  majority  of  all  the  stock:  WiUer  v. 
Misa,  etc  R.  Co.,  20  Ark.  463.  There  is,  however,  a  minority  of  authorities, 
especially  in  the  states  of  Illinois  and  Missouri,  which,  while  recogniaing  that 
the  majority,  by  its  vote^  cannot  bind  the  corporation  to  fundamental  changes, 
nevertheless  h<^d  the  minority  to  be  bound  in  thoee  cases  where,  althou^ 
the  general  character  and  scope  of  the  coiporation  remains  the  same  under 
the  amendmenti  yet  grave  alterations  are  worked  in  the  organisation  of  the 
company,  and  serious  changes  are  made  in  the  extent  of  the  undertaking 
which  the  corporation  was  organueed  to  perform:  Barretr.  AUonetc  B.  Co.,  13 
HI.  504;  Peoria  etc  B.C0.Y.  EUhg,  17  Id.  429;  Sprague  v.  lOnois  Bkf.  B. 
Co.,  19  Id.  174;  IlUnoisBiv.  B.  Co.  v.  dimmer,  20  Id.  654;  ^tetv.  Boeklskmd 
R.  Co.,  21  Id.  03;  lUinoU  Grand  Trunk  B.  Co.  v.  Cool;^  29  Id.  243;  Bossy.  C. 
B.d:Q.B.Co.,TI  Id.  134;  Pacific  B.  Co.  v.  Benshaw,  18  Ma  210;  Pacyie  B. 
Co.  v.  Hughes,  22  Id.  297;  see  also  Orag  v.  Monongahela  Nop.  Co.,  2  Watts  ft 
B.  156;  Cross  v.  Peach  BoUom  B.  Co.,  90  Pa.  St  892;  Delaware  B.  Co.  v. 
Tharp,  1  Hottst  174;  Martin  v.  Pensacola  B.  Co.,  8  Fla.  381;  Dagton  etc  B. 
Co.  V.  Hatch,  I  Disney,  84;  Curriey.  MuL  Ass.  80c,  4 Hen.  ft  M.  315. 

These  cases  generally  maintain  that  the  majority  may  accept  an  amend- 
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DMnt  wliidh  flKtand*  the  pofwera  of  tho  oorpoKtiaii  to  any  degree^ 
that  the  distmgiiiihing  features  of  the  oorporatUm  remain.  That  is^  that  to 
long  M  a  raflzoad  corporation  stQl  remaini  a  railroad  corporatioiiy  and  does 
not»  for  example,  become  an  inaoranoe  corporation,  the  limite  and  diaxaotar- 
iatics  of  the  work  which  it  waa  anthoriaed  to  perform,  aa  defined  in  the  char- 
ter, may  be  extended  and  changed  to  any  extent.  The  will  of  the  majority 
•hould  govern  nnleas  there  is  frand  or  an  entire  change  of  the  original  por^ 
pcee:  Spragm  y.  lOkwU  etc  S.  Co,,  19  DL  174;  HBnoia  eie,B.O(KT.  Simmer, 
20  Id.  66i.  In  Paeyie  R.  Co.  ▼.  HM^in,  22  Mo.  897,  it  is  aigned,  on  the 
ground  of  an  implied  agreement  in  the  f ormatica  el  the  contEact^  that  it  is 
lawful,  aa  well  as  highly  expedient,  to  give  the  majority  full  power  to  bind 
the  minority,  even  in  case  of  fundamental  and  radical  alterations,  as  they 
may  in  the  prosecution  of  the  ordinary  business  of  the  corporation  under  the 
charter;  and,  at  least,  that  any  changes  in  the  charter  which  increase  the 
powers  of  the  corporation^  or  organise  it  in  a  different  way  but  still  leave  it 
with  full  power  to  carry  out  its  original  object^  may  be  accepted  by  the  ma- 
jority, and  such  acceptance  furnishes  no  defense  at  law  to  a  dissenting  sub- 
scriber, although  it  is  intimated  that  if  the  changes  were  radical  xL  their 
nature  he  might  have  a  remedy  in  equity,  such  aa  by  enjoining  the  acticQ  of 
the  corporation  under  the  amendment.  See  ^^  aa  fsTcring  this  extreme 
ri^t  in  the  majority,  JTortfa  ▼.  Peneaeota  B.  Co,,  8  Fla.  889,  and  Ware  ▼. 
Onmd  Jwidkm  Water  Co.,  2  Bnss.  h  11.  470.  But  even  where  this  extreme 
doctrine  of  the  power  of  the  majority  prevailib  it  is  held  that  if  a  subscriber 
soEpressly  stipulate  in  his  oontraot  of  subscription  that  certain  changes  shall 
not  be  made  without  his  consent^  such  stipulation  will  be  upheld:  iforfMi  t. 
Petmteola  22.  Co.,  8  Fla.  870.  And  any  fundamental  change  in  the  charter 
will  release  the  dissenting  stockholder.  Thus  in  Supenkore  qf  FuiUm  Co*  v. 
Mke.  etc.  B.  Co.,  21  DL  338,  871,  it  is  said:  "In  the  cases  referred  to  [Barret 
Y.AUonetcB.  Co.,8pragueT.  HI  Bh.  B.  Co., Biad M  Bio.  B.  Co. y. Simmer, 
npra],  it  is  nowhere  intimated  that  fundamental  changes  by  the  legislature 
shall  not  release  subscribers  to  stock,  though  those  changes  in  the  charter  be 
accepted  by  the  directors.  It  is  only  such  alterations  as  may  be  faiAj  re- 
garded as  auxiliary  to  the  original  design.**  In  corporations  where  there  are 
different  classes,  the  majority  of  each  class  must  consent^  before  the  charter 
can  be  altered  in  any  way:  SL  Maar^e  Church,  7  Serg.  &  R.  616.  The  grant 
of  an  amendment  at  the  instance  of  the  managers  of  the  corporation,  or  of  the 
majority  of  the  stockholders,  which  has  never  been  acted  upon  or  formally 
accepted,  will  not  discharge  a  dissenting  subscriber:  Frj/^e  Ibi*r$  v.  Lexington 
etc  B.  Co.,  2  Mete.  (Ky.)  322;  Clark  v.  Monongahela  Nao.  Co,,  10  Watts,  867; 
see  Matter  <^Merc  Lib.  Co.,  2  Brewst.  447.  Although,  as  will  be  seen  further 
on,  the  directors  of  a  corporation,  by  acting  under  an  amendment^  may  bind 
the  coKporation  when  the  rights  of  third  persons  are  involved,  still  there  is 
no  power  in  the  directors,  in  the  first  instance^  to  apply  for  or  accept  an 
amendment:  Marlborough  Mfg.  Co.  v.  BtMi,  2  Conn.  679;  Brown  v.  Fainnomd 
Mm.  Co.,  10  Phila.  82;  see  Blatcf{ford  y.  Boee,  6  Abb.  Fr.,  K.  &,  434;  a  C, 
87  How.  Pr.  110,  and  the  principal  case  in  the  iostance  of  the  first  supple- 
BMsnt. 

What  abb  Fukbambntal  Altebations  Rbqttibino  Cohbbrt  ov  All 
Btockholdxbs. — ^As  has  been  seen,  it  is  well  settled  that  a  fundamental 
change  in  the  charter  will  discharge  a  stockholder  from  liability  if  made 
without  his  consent.  The  expression  "material,  fundamental,  and  radical 
change, "  like  that  of  "reasonable  time,"  as  used  in  the  law  of  negotiable 
Instruments,  is  not  sufficiently  restricted  in  its  meaning  to  prevent  a  eonfliot 
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of  aathori^.  Ilia  maienilitj  of  an  amandineiit  it »  qiiMtum  of  law:  Memf 
fkU  Bramik  R  Ca  t.  SuOktm,  67  Qa.  240;  WiUer  t.  Mitt.  ek.  B.  0(k,70 
Ark.  468.  Bat  it  is  not  error  to  sabmit  to  the  jnry  the  qneatioii  aa  to 
whether  a  ohaoga  in  the  charter  is  radical,  with  a  direotioa  to  find  that  the 
•obecriber  eomld  not  be  held  to  his  sabeoriptioa  if  snoh  was  the  case: 
8<mik8m  PemL  Co,  v.  Stephen's  SUn^  88  Fa.  St.  190.  The  great  majority  of 
the  cases  which  hare  required  the  determination  of  the  materiality  of  an 
amendment  hare  arisen  in  the  case  of  railroad  and  tompike  oorj^oiations, 
where  the  majority  baye  sought  to  change  the  roadway  as  described  in  the 
charier,  nnder  a  legialatiye  amendment  thereto  granting  the  privilege.  The 
.  number  of  decided  cases  does  not  warrant  the  statement  that  is  sometimes 
made^  that  the  determinatioa  of  the  materiality  of  the  departure  from  the 
charter  roadway  nmst  rest  purely  upon  the  dreumstances  of  eadi  case:  See 
WUkrr.  M^  €tc  R.  B.  Ok,  20  Ark.  468.  The  majority  cannot  binda 
■anting  stockholder  by  accepting  any  change  in  the  general  course  or  < 
of  thechartar  roadway  which  would  cause  it  to  run  through  a  different  section 
of  country,  or  otherwise  essentially  alter  the  original  plan  of  the  road:  Retttr 
r.Mmupkk^ic.  B.  C(»,, 82 Miss. 880;  Champkmv.  Mempki$  e«e.  12.  Oo.,  86  Id. 
682;  WkUerr.M^mogmB,  Co.,  11  Ga.  46;  ^tffoloe^  i?.  Cb.  ▼.  Pottfe,  28Barb. 
M;  seeigisipegnT.  I>Bw^^w^,lOHar^64»66.  Thns,if  thetermmusof  theroad^ 
as  defined  sajL  fixed  by  the  charter,  is  ohanged,  a  dissenting  subscriber  will  be 
diMhargsd:  MaHdta  ticM.  Co.  t.  ElUoU,  10  Ohio  St.  67;  Middlemm  Twrnj^ 
Cor^  T.  LodoBt  8  ICass.  267;  MidUOmai  2Vnq».  Corp.  t.  awan^  Id.  886;  PtoiA 
Boadtte.  Co,  r.Arwdi,  81  Fa.  St  817;  Tkompmmr.  (Mem,  6  Jones  Eq.  118. 
In  the  last  cass^  the  change  was  a  good  defense  at  law,  because  the  subscriber 
could  not  enforoe  the  ori^nal  charter  in  equity  against  the  authority  of  the 
IsgiaUtnie.  So  a  privilege  of  extending  the  road  b^ond  its  ohsrter  limits  ia 
fundamental;  ifflegiSLieY.  J2M<AMrfele.i2.  a>.,20Vt.  646,  hdding  ihattto 
■enting  stockholder  might  enjoin  the  accepting  majority  from  acting  under 
the  amendment.  But  where  the  termini  remain  the  same^  a  change  in  the 
intermediate  ooufse  of  the  road  is  not  fundamental,  pforided  the  general 
course  of  the  road  is  still  retained.  The  purely  peraonsl  benefits  which  i^ 
subscriber  would  have  obtained  had  the  road  paesed  through  a  certain  towUt 
or  crossed  a  river  at  the  place  named  in  the  charter,  and  near  which  town  or 
eroesing  he  owned  certain  property  which  he  expected  to  be  benefited  by  the- 
oonstruotion  of  the  road,  instead  of  passing  throug)i  a  neighboring  town  or 
eroesing  the  river  a  litUe  further  up  or  down,  as  it  was  autfaoriaed  to  do  by^ 
the  amendment^  is  not  to  be  considered  in  determining  whether  his  oontraot 
with  the  oorj^oration  has  been  impaired.  The  true  criterion  ie,  whether  the 
general  intereets  of  the  corporation  have  been  eaerificed  thereby,  and  whether 
the  proflte  derived  from  his  stock  have  beien  leeeened.  Under  such  droum- 
stanoee^  a  change  in  the  intermediate  course  of  the  roadway,  the  direction  in 
general  remaining  the  same^  would  be  fundamental;  otherwisei  not:  Fr^§ 
E^roT.LexkiifUmetcB.  Gb.,2  Mete  (Ey.)  822,  828;  WUsonT.  WUb  VaUe^ 
i?.  Ok,  83  Qa.  466;  Irvhe  v.  Tun^piie  Co,,  2  Penr.  &  W.  474;  FaUBherltm 
WoritT,  Oid  Cokm^  B,  Co.,  6  Allen,  221;  Barrti  v.  AUon  ^  8.  B.  Co.,  18111. 
604;  amira:  ITiMer  t.  ifiHSi  i?.  Ca,  20  Ark.  463.  So^  in  case  of  power  to  oon- 
struct  a  branch  road,  the  termini  remaining  the  same:  Peoria  eie.  B,Co^t. 
PreHom,  86  Iowa,  116.  See  this  further  disouseed  by  W.  H.  Whittaker  in 
an  article  in  16  Am.  Law  Bev.  101,  where  the  writer  reaches  much  the  same 
concluBions  as  above. 

In  the  Illinois  courts,  the  same  principle  that  the  stockholder's  intereet^  as 
far  as  it  concerns  the  materiality  of  an  amendmenti  is  merged  in  his  interest 
▲m.  Daa  Vol.  un— SO 
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M  a  oorpofrntor  Is  nudntained:  Spragm  ▼.  HL  Rio,  H,  Cb.,  10  DL  174;  /O.  Jtitk 
R.  Co.  ▼.  ZtmrneTf  20  Id.  66i.    See^  alao^  recognising  the  esma  principle^ 
Irvine  ▼.  TmrnpOoe  Co.,  2  Penr.  ft  W.  466.    Bat  they  go  further  than  other 
snthoritieB  in  holding  that  a  subscriber's  contraot  is  not  materially  infringed, 
when  the  majority,  contrary  to  his  wishes,  are  allowed  to  accept  an  amend- 
ment extending  the  road  beyond  the  charter  terminus:  Peoria  etc.  JS.  Co.  y. 
JBUiiig,  n  BL  ^29iBkev.BodiIdmdIi.  Co.,  21  Id.  9S.    This  is  also  allowed 
in  Pennsylvania:  Croee  y.  PeaehBoUomB.  Co.,  00 P^  Bt.  802;  relying  upon 
Ora^y.  ifonoH^oMa  ^oe.  Ob.,  2  Watts  ft  &  156.    So  it  is  held  that  a  change 
in  the  termini  is  not  fnndamental:  Sfrague  t.  IU,  Bh.  R.  Co.,  10  HL  174. 
See  also //L  Rh.  R.  Co.  ▼.  Zimmer,  20  Id.  664;  Roeav.  C.  B.AQ.R.  Co.,  77 
Id.  134;  and  Delaware  R.  Co.  ▼.  Tkarp,  I  Boost.  140.    The  last  case  declares 
that  the  sabacriber's  contract  is  not  impaired  nnleas  he  is  obliged  to  pay 
more  money  npon  his  snbsoription.    The  consolidation  of  two  companies 
nnder  a  charter  amendment  is  fundamental,  and  releaaea  a  dinenting  sab- 
scriber  in  either  company:  Mowrej^  t.  dndimali  R.  Co.,  4  Bias.  83;  Clear- 
water  v.  Meredith,  1  WalL  25;  Pearee  t.  MadimmR.  Co.,  21  How.  441;  Tu^ 
Hey.  Mich.  AirLine,3&  Mich.  247;  Kew  Jereey  etc  R.  Co.  ▼.  8traU,Z&'S,  J. 
L.  822;  MeCrap  y.  JumOhn  R.  Co.,  0  Ind.  858;  Booe  y.  JmnOon  R.  Co.,  10  Id. 
•03;  SheOfyviUe  Turnpike  Co.  v.  Bamse,  42  Id.  408;  Lmrnmm  y.  Lebamm  Vallep 
R.  Co.,  80  Pa.  St  42;  see  CUnch  v.  Fhiandal  Cb.,  L.  B.  4  Ch.  Ap.  117; 
Doiugain*e  Caee,  L.  R.  8  Ch.  Ap.  540.    The  majority  may  bind  thenuelves 
byacting  nnder  such  an  amendment,  and  will  be  estopped  by  their  acts.  This 
will  be  farther  noticed  below.    But  equity  will  restrain,  the  consolidation  at 
the  instance  of  a  diaaenting  stockholder  until  secority  is  given  him  for  the 
value  of  his  intereat:  Launum  v.  Ldnmon  VaUey  R.  Co.,  80  Pa.  St.  42.    A 
provision  in  the  amendment  allowing  the  majority  to  accept  and  thereby 
bind  the  dissenting  stockholders  is  unconstitutional:  New  Orleane  R,  Co.  y. 
Harris,  27  Miaa.  517.    In  UlinoiB,  provided  the  original  object  ia  retained, 
the  majority  may  bind  the  minori^  by  conaolidating  nnder  an  amendment: 
Sprague  y.  lU.  R.  Co.,  10  HL  174;  aee  JMatoare  R,  Co.  t.  Tharp,  1  Hoost. 
140;  but  not  if  the  consolidation  wholly  changea  the  character  of  the  enter* 
prise:  llUmie  Orami  Trunk  R.  Co.  v.  Cool;^  20  HL  243.    A  subdivisioa  of  a 
corporation,  like  a  consolidation,  is  fondaoiental:  Supervieore  qf  FuUom  Co.  v. 
Mist.  etc.  R.  Co.;  21  Id.  838;  ImUam  ^  B.  T%KmpQBe  Co.  t.  PkOOpe,  2  Penr.  ft 
W.  184.    A  change  in  the  viaitorial  power  in  a  charitable  dganisation  is 
fundamental,  and  releaaea  diaaenting  aubscribers:  Primtmg  Haute  y.  Trueieet, 
104  U.  S.  711.    An  alteration  by  which  the  minimum  number  of  subacribed 
aharea  neoeaaary  ia  reduced,  and  a  atockholder  thua  rendered  liable  on  hia 
aabaoription,  when  otherwiae  he  would  not  be,  ia  fundamental:  Old  Town  etc, 
R.  Co.  V.  Vemk,  80  Me.  571.    So  a  privilege  to  aell  the  road  owned  by  the 
corporation  ia  fundamental:  Kean  v.  Joknaom,  0  K.  J.  Eq.  407.    Authority  to 
run  steamboats  in  connection  with  a  railroad  is  fnndamental:  Hartford  etc. 
R.  Co.  y.  OroeweO,  5  Hill(N.  Y.),  383.    An  amendment  radically  changing  the 
original  scheme^  such  as  by  authorising  a  lease  of  the  corporate  property  to 
another  corporation  for  nine  hundred  and  ninety-nine  years,  ia  fundamental, 
and  the  corporatioii  will  be  reatrained  by  equity,  at  the  petition  of  a  dinent- 
ing atockhblder,  from  acting  thereunder:  Black  y,  Delaware  emd  RaeHanCamU 
Co.,  24  K.  J.  Eq.  455.    The  following  have  been  held  to  be  not  fnndamental 
or  radical  alteraticna:  A  change  of  the  corporate  name:  Oreemevilk  etc.  R.  Co. 
V.  Jokwon,  8  Bazt.  832;  Bud^pori  dcR.Co,  y.  Buck,  68  Me.  81;  in  Clark 
T.  Mommffahela  Nae.  Co.,  10  Watta,  864^  a  change  of  name  and  power  to 
raise  the  dams  owned  by  the  cocporatioa  four  feet.    In  Welle  etc  v.  Oregou 
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AdfN.Ch.t  16  Fad.  Bap.  661,  it  ia  hald  that  whare  tha  ahartar  aUowa  tha 
aorpontiofi  to  ohaoga  ita  nama  by  an  ofdar  of  tha  direeton,  approrad  by  tha 
atookholdan,  tha  eawntial  part  of  tha  prooaading  la  tha  Tofea  of  tha  atock- 
holdan,  tha  ofdar  of  tha  diraoton  baing  maraly  praUminary  and  diraotoiy} 
bat  nntQ  tha  ooninryappaan,  the  praaumptioii  iathat  aotioa  haa  baan  takaa 
hi  tha  proper  maimar.  An  eztemun  of  time  granted  to  e  ooiparatioa  within 
whidh  it  may  oomplata  iti  nndertaklng  ia  not  fondaaiantal:  Taggmir,  Weit* 
am  HL  Cb.,  24  Md.  664»  696»  697;  AgriaiUMral  £.  Co.  r.  Wktekeder,  18  AlkB, 
2»lPimgUbeipik€ie.PkmkSoadCkKr.Orffim,2ilX*Y.l^  Inthelaatoaaa^ 
the  oorporatioa  waa  alio  allowed  to  oonmienoa  boainaaa,  and  oolleottoUaaa  a 
lompika  company  in  the  mean  whOa.  An  aathority  to  iMie  praf aixed  atook 
to  raiae  fanda  to  complete  the  main  daaign  of  the  railroad  company  ia  not  fan* 
damental:A«rAcwtT.  Yrei«cAaiC0raf&J2.Cb.,28Pk.Bt.889.  Defaotainrecaftr- 
ing  anbacriptiona  may  be  remedied  withoat  radically  a£footing  the  oontraeta  d 
the  atookholdera:  ClaritY.  Mcmmgahda Nan.  Co,p  10  Watta,  864^ 

SiooKHOUDSR  MAT  Loo  HX8  DDurn  BT  Laohib.— The  atockholdermay 
loaa  hii  defaoM  to  hia  liability  on  hie  atook,  on  tha  ground  that  he  haa  nerer 
aaawitad  toa  fundamental  amendmenti  by  expieaaing  no  disMnt^  and  allowing 
the  corporation  to  act  nnder  the  amendment^  withoat  aealring  to  raatrain  it. 
The  corporation,  having  acted  under  the  amendment  againat  no  ezpraaa  dii- 
aanti  may  have  proceeded  to  expend  large  aoma  of  money,  may  have  entered 
into  oontraeta  with  third  partiaa,  and  otherwiM  pledged  ita  Credit  and  inTolyed 
itaalf  in  debt,  and  it  wonld  be  exceedingly  nnjnat^  ondar  aach  dzenmatancaa, 
to  allow  a  atodkhclder,  who  haa  alapt  on  his  righta,  and  perhapa  never  in  fact 
difmtod  ontil  his  anbaoription  la  aonght  to  be  enforced  or  an  aaaasament  ia 
lafiad  on  hia  atook,  to  be  diMsharged  from  hia  liability  beoanae  he  haa  never 
openly  declared  hia  aaaent  to  the  charter  alteration.  By  hia  qnietude,  by 
acting  anbaaqnently  in  the  corporation,  aach  aa  by  voting  at  eleotiona  and  the 
like^  or  by  naglacting  to  enjoin  the  corporation  when  it  waa  in  hia  power,  he 
acqaiaacaa  to  and  ratifiaa  the  dhange  in  the  charter.  And  thia  ia  troe  a  /or* 
Oori  when  the  ri^ta  of  third  peraona  are  involved:  Martin  v.  PeMooola  S. 
Ox,  8  Fla.  870;  Mamphk  Brmeh  S.  Co.  v.  StOUvan,  67  Qa.  2i0;  Btdford  R. 
Gx  T.  Anomt,  48  Pk.  St  20;  ^ohiAnit.  /i^erKm  CoOye,  63  Id.  428;  iXnitay 
ae&  HL  Ox  V.  ITiton,  22  Conn.  486;  VemmA  etc  Ji.Oa,y.  VermmU  CeuL  iK. 
Gx,  84Tt.  2;  ffaifwoHh  v.  JmetkmB.  Co.,  13  Ind.  348;  O^ofd  v.  JlewJer- 
mglLOo..  ION.  J.  Eq.  176;  ZaMMe  v.  HadmBoeiele.  B.  Co.,  18  Id.  178; 
Ba parte BooiBtr^  18  A^  838;  ifoior^  y.  IntL^CbL  £L  Olx,  4 Bias.  79;  Up* 
torn  V.  Jadmm,  I  Flip.  0.  0.  418;  Owen  v.  Pmdp,  12  Ohio  St  79;  Ooodim  v. 
Ama,  18  Id.  16a  In  B^onl  i?.  Cb  v.  Awaer,  48  Pa  St  29,  it  ia  held  that 
one  who  haa  acted  in  the  corporation  by  voting  at  tha  meetinga  and  the 
like^  after  an  amendment  haa  been  acted  nnder,  ii  not  relaaaed  becanaa  he 
never  aaaentad  to  it^  althoagh  he  did  not  know  about  it  Bat  in  Old  Towm 
ele.  A  Cb.  V.  Veemk,  89  Me.  671,  the  contrary  ia  held,  and  on  the  ground 
that  tl^  reqairanianti  of  the  charter  cannot  be  waived,  a  atodkhclder  waa 
not  daponved  of  hia  dafanae  becanaa  he  had  exhibited  himaalf  aa  a  ahareholder 
and  offtcer  in  the  eoq^oration,  and  ocntribated  toward  the  payment  d  the 


No  F^xiMAL  AooiPTAmni  d  NaoiBBABr;  Aora  ov  Oobpoiea.tiov  abb  Bfi- 
Dmoi  ov  AooBPTAVoa  or  AimnnaiiT.— No  formal  aoceptance  of  an  amend- 
menti aach  aa  by  a  formal  vote  of  the  atookholdera  entered  npon  the  minntea 
of  the  corporatioa,  la  neceaaary;  bat  acta  of  the  coiporation  or  ita  officera 
nnder  an  amendmenti  and  inconaiatent  with  any  other  hypotheaia  than  that 
It  haa  bean  accepted,  are  evidence  of  aoceptance.    The  leading  caaa  holding 
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that  no  formal  aooeptanoe  is  necessary  is  CnUed  Statu  ▼.  Daaidridget  IS 
Wheat.  64,  in  which  Judge  Story  says:  "In  relation  to  the  question  of  ao- 
oeptanoe  of  a  partioolar  charter  by  an  existing  corporation  or  by  oorporatora 
already  in  the  exeroise  of  corporate  functions,  the  acts  of  the  corporate  offi- 
cers are  admissible  evidenoe  from  which  the  fact  of  acoeptance  may  be  in* 
fscred."  Tlierefore  it  was  held  that  it  was  not  indispensable  to  show  a 
written  instrument  or  Tote  of  acceptance  on  the  oorporation  books.  See  sls» 
OonlmQkMY.  Ccf9lmffUm0U.  R.  Co.,  10  Bush,  89.  It  is  the  acceptance  in  fact, 
and  not  the  formal  certificate,  that  binds;  and  therefore,  if  an  amendment 
prondes  for  the  acceptance  thereof  by  filing  a  certificate  of  aooeptanoe^  if  the 
cotporatiQn  has  in  fact  accepted  tlie  amendment  by  Tote  or  by  acts  thers- 
nnder,  it  will  be  bound:  ZaMtkis  ▼.  Ckvdamd  etc  B.Ch.,fZ  How.  381;  Cbn 
ckmaH  4ic,  R.Oo.y.  Gbfe,  29  Ohio  St.  128.  On  the  other  hand,  an  acceptance 
under  seal,  thou|^  strong  evidence,  is  not  eondusiTe  as  between  tiie  corpora" 
tors:  8U  Mar^s  CAarol,  7  Seig.  ft  R.  517. 

Tbit  questioa  as  to  when  an  amendment  will  be  held  to  be  accepted  by 
the  acts  oi  the  corporation  thereunder  is  necessarily  diTisible  into  tw» 
part%  namely,  when  the  acceptance  will  be  binding  beineen  the  corporatori, 
and  when  and  to  what  extent  it  will  be  binding  between  the  corporation  and 
third  parties.    In  the  first  case^  we  haTo  aeen  that  the  stookholder  may  Icee 
his  dstese  by  laohea»    Thus  where  under  an  amend  menti  which  had  nerer 
been  aocepted  byla  Tote  of  the  corporation,  but  which  allowed  subscriptions 
to  be  reosifed  in  real  estate,  subsoibers  who  had  thus  paid  their  subscrip- 
tions could  not  reoofver  the  land  from  the  Tendses  to  whom  it  had  been  sold 
by  the  oorporation,  on  the  ground  that  tlie  corporation  had  no  title  to  the 
land:  Chodim  t.  Bvmut  18  Ohio  St.  150.    Aooeptanoe  is  presumed  from  acta 
of  the  corporation  against  all  but  dissenting  stockholders  and  their  privies: 
VermmU  <fr  Oamada  B,  Co,  v.  VermoiU  ee&  J2.  Cb.,  84  Vt  2;  50,  51;  Owen  v. 
Purdy,  12  Ohio  St  78;   Xfons  t.  Oramge  etc.  Jt.  Cb.,  18  lid.  82;    Nem 
OrUam  ek.  B.  Co*  t.  EatrrU,  27  Miss.  517.    lliere  are  oases  that  dissenting 
stookholdeis  will  be  bound,  though  no  stockholders'  vote  has  been  taken, 
where  the  oorporation  acts  under  immaterisl  amendments:  SamtT.  AUtm  etc 
R.  Oc,  13  DL  504;  nLRh.R.Oo.  v.  Been,  27  Id.  185;  Hope  etcIncCcT. 
Bedtmtm,  47  Ma  INI,  affirmed  in  Hope  etc  /m.  Ox  ▼.  KbeOer,  Id.  129.    But  in 
the  principal  case,  in  the  instance  of  the  second  supplement,  this  is  denied 
on  the  ground  that  the  minority  cannot  be  deprived  of  their  ri^t  of  *^'«*««— *ng 
tlie  question  in  a  meeting  called  for  the  pnrpoee.    Secondly,  as  between  the 
corporation  and  third  parties,  the  oorj^oration  is  bound  by  its  acts  under  an 
amendment  which  are  inconsistent  with  any  other  hypothesis  than  that  the 
alteration  has  been  duly  aocepted,  and  it  will  be  estopped  from  setting  up 
that  such  acts  were  unauthorised:  Wetmnjpka  it  Oooea  R,  Co,  v.  Brngham,  % 
Ala.  657;  PoUfire^  v.  Paulditig,  7  La.  Ann.  383;  State  t.  SiUeif,  25  Minn. 
387;   Coekigtom  v.  Cooh^gton  etc  R,  Co.,  10  Bash,  89;  Vermont  ds  Ccmada  R. 
Co.  V.  Vermont  Central  R.  Co.,  34  Vt  2;  Bangor  etc  R,  Co,  v.  Smith,  47  Me. 
94,  holding  that  there  is  also  a  presumption  in  favor  of  the  acceptance  of 
beneficial  grants;  Otoen  v.  Purdy,  12  Ohio  St  73.    In  Bat^for  etc  R»  Cct. 
Smith,  47  Me.  34,  it  is  held  that  if  the  amendatory  act  does  not  require  any 
formal  acceptance,  an  acceptance  may  be  inferred  from  acts  of  the  corpora- 
tion, as  against  a  third  party  who  seeks  to  show  that  corporate  acts  under 
the  amendment  are  unauthorized.    A  corporation  by  the  act  of  consolidat- 
ing under  a  general  law  becomes  subject  to  its  provisions:  Skklder,  Ohio,  28 
Ohio  St  86;  S.  C,  95  U.  S.  319;  State  t.  Maine  «<&  ii.  Ob.,  66  Me.  488;  & 
a,  96  U.  a  499;  see  New  Jersey  v.  Tard^  95  Id.  113;  &  C,  ooalra,  in  37 
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N.  J.  L.  228.  So  »  oorporation  is  estopped  by  the  acts  of  its  regnlarly  an- 
thorigsd  c&OBn  or  direotors;  Smnd  v.  Indianapolk  etc  M*  Co,,  11  Ind.  104; 
Sumraa  t.  MnL  In$.  Co.,  40  Mo.  27.  In  KenUm  Co.  Court  ▼.  Bank  Uck 
Tuimg*  Ca,9 10  Bash,  625,  the  directors  after  formally  rejecting  an  amendment 
proceeded  to  act  thereonder,  and  thns  boond  the  company  to  an  acceptance 
ol  it.  Bat  acts  saoh  as  will  bind  the  company  to  an  acceptance  most  be  cor* 
porate  acts— acts  ol  the  corporatiosi  or  its  authorised  agents.  The  onauthor- 
ised  acts  of  individual  members  of  the  corporation  in  taking  positicms  onder 
the  liew  aot|  or  the  like,  famish  no  evidence  of  assent:  Regenti  v.  WiUkmu, 
0  GUI  ft  J.  365;  8.  0.,  81  Am.  Dec  72;  and  see  the  principal  case.  The  cor- 
poration binds  itself  to  aooeptance  by  oser,  and  cannot  avoid  it  on  the  ground 
of  Ignorance  of  the  nature  and  extent  of  rights  agaiost  the  state  which  it 
thereby  sanendered:  SU  Johm'  OoOege  v.  Pumell  etc,  28  Md.  029. 

What  Ck>N8iinm8  Aoobptahcb  when  LEoasjavBM  Kessectmb  Bight  td 
Ambnix— In  2kMiki^  v.  ffadtenaaeketc  R.  S,,C<k,  18  N.  J.  Eq.  185,  the ohan* 
cellor  says:  "After  the  effbct  of  the  rule  established  in  the  Dartmouth  College 
Cane  began  to  be  felt  in  the  states,  it  was  found  that  by  the  numerous  acts  of 
inoovporation,  freely  and  perhaps  necessarily  granted,  great  inconveniences 
resulted,  and  that  provisions  incautiously  ioswted  too  much  restricted  the 
power  of  future  legislatures;  and  that  the  laws,  which  experience  showed  were 
necessary  to  govern  corporations  in  the  exercise  of  their  powers,  could  not  be 
passed.  And  the  legislatures  of  many  states,  by  degrees  and  successively, 
adopted  the  practice  of  inserting  in  acts  granting  franchises  that  they  might 
alter,  modify,  or  repeal  the  act;  and  alw^  by  general  law,  provided  that  aU 
acts  of  incorporation  thereafter  passed  should  be  subject  to  such  slteration 
and  appeaL"  "Where  authority  is  reserved  in  the  legidature,  either  by  gen- 
eral law  or  by  special  reeervation  in  the  charter,  to  repeal  or  amend  the  char- 
ters of  corporations,  the  subscriber  it  is  supposed  contemplates  such  provisioiis 
as  a  part  of  his  contract,  and  assents  to  alterations  made  in  pursuance  ol 
them.  And  when  the  legislature^  under  such  a  statute  or  reservation,  author- 
ties  the  corporation  to  exercise  new  franchises  materially  different  from 
thoee  previously  enjoyed,  upon  a  vote  of  two  thirds  of  the  corporators  ao- 
oepting  the  new  privileges,  it  is  held  that  the  dissenting  one  third  of  the 
stockholders  wiU  be  bound:  White  v.  Syraeuee  R,  Co,,  14  Barb.  660;  Sehmeo- 
tady  etc  Plank  Road  Co,  v.  That^er,  11  K.  T.  102.  So^  where  the  directors 
adopt  the  amendment  pursuant  to  the  act:  Buffalo  etc  R.  Co,  v.  Dudley,  14 
Id.  836.  So^  where  such  fundamental  alteration  is  passed  to  take  effiBct  upon 
its  adoption  by  the  majority  of  the  stockholders,  it  binds  the  non-accepting 
stockholders  from  the  time  of  its  acceptance  in  the  manner  preecribed:  Paeyie 
R.CO.V.  RenehMo,  18  Mo.  213;  Joe^  v.  Paef^  MaU  Co.,  12  Abb.  Fr.,  N.  3., 


Thus  far  it  may  be  contended  that  the  dissenting  subscriber  is  held  to  no 
more  than  his  contract.  He  has  agreed  to  the  legidative  power  over  the 
charter,  to  the  authority  to  repeal  and  alter  it^  and  thereby  he  has,  at  least 
impliedly,  agreed  that  the  legidature  may  prescribe  that  upon  a  vote  of  a  cer- 
tain number  of  his  fellows,  the  remainder  shall,  notwithstanding  their  dissent, 
be  bound  by  the  amendment.  But  the  oues  go  even  further,  and  hold  that 
whan  under  such  a  reserved  power  in  the  legislature  an  act  is  passed  grant- 
ing new  and  material  franchises  of  a  radical  and  fandamental  nature  to 
the  company  or  corporation,  if  it  shall  choose  to  exercise  them,  but  not  ex- 
pressly authorising  the  majority  to  accept  them,  the  majority  may  neverthe- 
less accept  and  act  under  sudi  amendments  and  bind  the  minority,  and  a 
dissenting  subscriber  will  not  bo  released  from  his  subscription:  Durfet  v.  Old 
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Cokmf  €Ui,  R.  Co.,  6  Allen,  230,  243;  Spiigg  ▼.  WeOem  TeL  Co.,  46  Md.  07| 
JtweU  V.  Valley  R.  Co.,  34  Ohio  St  601;  Mowrey  ▼.  Imiiampofk  R.  Co.,  4 
fiiM.  78;  BUh  ▼.  Jcknmm,  21  Ind.  299;  ATeocioio  Dam  Co.  v.  6V«y,  30  Me. 
661;  see  NcHkem  R.  do.  y.  Miiler,  10  BtfU  260;  //yotf  ▼.  AfnoMci,  37  Id. 
601»  606;  Tng  eie.R.Co.T.  Kerr,  17  Id.  681;  MkOand  de.  R.  Co.  t.  Gordon, 
16  Mee.  &  W.  803.  XUb  saeiiui  to  be  in  dinetoppontioii  to  the  principle  that 
no  radical  or  fandanumtal  diange  in  the  charter,  wherever  it  is  a  matter  of 
option  with  the  oorporatunit  can  be  made  withont  the  oooMnt  of  all  and 
each  of  the  corporaton.  Mr.  Momwetl^  in  attempting  to  leooneile  thie 
i^parent  disarepaw^,  aaya:  **  It  ia  not  a  great  stretch  of  oonstrootion  to  hold 
that  the  l^gislatare  intended  that  the  alteration  ahoold  be  aooepted  by  vote 
of  the  majori^,  this  being  the  naoal  method  by  which  oopcraiiQoa  expreaa 
their  aaaenti  though  it  wae  offsred  in  terma  to  the  eofpotmtifln.'*  Bat  in 
Zabriatkr.  Hadmaadteie.  R.  Co.,  18K.  J.Eq.  178,  the  chancelkr,  acknowl- 
edging the  weight  of  aathority  aa  given  above^  nevertheleaa  deniea  ite  aoond- 
ncM.  He  confeaaea  that  so  fiur  aa  the.  alteratum  ia  made  by  the  legialatareb 
in  a  way  to  be  emnpniaory  on  the  oocporatioo,  the  majority  may  bind  the 
minority  by  acting  thereonder.  Aa,  if  the  legialalnre  ''ahonld  reqoire  the 
compeny  to  buld  adoable  track,  or  widen  the  draws  in  a  bridge^  or  ezaot  leas 
fare  or  toll,  these  would  be  within  the  contraotk  or  would  be  annexed  to  it  as 
a  condition,  and  every  stockholder  would  take  his  stock  subject  to  the  con- 
tingency  of  saoh  alteration.  Bat  if  the  change  in  the  act  ia  aimply  offaring 
the  ccrporatian  the  privilege  of  entering  upon  another  and  a  different  enter* 
priae^  it  ia  not  within  the  condition  to  the  sabscriptioni  The  only  oonstrac- 
tion  to  be  given  is,  that  the  legialatare  may  alter,  not  that  the  stodkholdera 
may  as  between  eaoh  other.  The  plain  object  of  the  Aeseivatiun  in  this  case 
was  to  give  the  legislatareb  not  a  bare  majority  of  the  stockholders,  power. 

There  is  no  altenmtive  to  the  propoaitioa  that  while  the  power  re- 

aerved  aathorisea  the  legialatare^  within  certain  Umita,  to  make  soch  altera- 
tiona  as  they  choose  to  impose,  it  gives  no  aathority,  when  the  legialatare 
doea  not  impoee  them,  for  the  majority  to  adopt  soch  alteratioDa*  or  enter 
upon  saoh  enterprises  aa  are  allowed  by  the  IsgiaUtoie.*  There  are  cases 
which  seem  to  recognise  that  even  onder  a  reaervation  the  majority  cannot 
bind  the  minority  to  fandamental  changes:  Hamia  t.  Chehmati  etc  R.  Co., 
20  Ind.  30;  but  may  when  the  alteration  ia  immaterial:  CTiiJOfi  Soid  Co.  v. 
HerseB,  79  N.  Y.  464,  reversing  8. 0.,  16  Hon,  371.  Under  a  reservation  the 
legiBlatare  may  repeal  the  charter  without  the  consent  of  the  cciporation, 
and  may  pass  laws  which  shall  modify  their  charter  materially.  And  if  each 
amendments  are  passed  compnlBorily,  and  are  not  mere  cfRors  of  amendmenta 
to  the  oorporation,  the  corporation  most  accept  and  act  nnder  them  or  dia- 
oontinae  bnsinees,  but  the  legialatare  cannot  compel  the  corporation  to  exercise 
restricted  franchises  or  additional  franchiaes  granted,  that  ii,  it  cannot 
restrain  the  corporation  from  discantiiiaing  bosinees:  ToaUmy.  Batik  qf  Old 
DomMm,  21  Gratt  603;  Perrm  v.  OUoer,  1  Minn.  202;  HfaU  v.  WMppie,  87 
Barb.  696.  And  the  legislatore  may  give  a  remedy  against  the  corporation 
which  before  did  not  exist,  and  the  oorporation  cannot  object:  Mommgakda 
Nao.  Co.  V.  Coon,  6  F^  8t  879.* 

MmnoDPii.  OoBPOBATioNs,  Amshdmshtb  to  Gsabtbu  of,  abb  BiNDiiro 
WITHOUT  AoaBTTAirGB. — When  a  public  or  monicipal  corporatioa  ia  formed, 
no  contract  is  established*  The  legialatare  simply  delegates  a  portion  of  its 
aathority,  conferring  the  powers  of  local  administration  upon  certain  terri- 
torial divisions,  and  forming,  for  the  better  execation  of  those  powers,  certain 
fttofl  oorporationa,  as  ooonties,  dties,  or  towns.    They  are^  to  the  extent  of 
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their  delegated  powers,  the  mere  agents  of  the  state.  And*  in  the  words  d 
Blr.  Dillon:  "With  the  exception  of  certain  oonstitational  limitations,  the 
power  of  the  legislatore  orer  each  corporations  is  supreme  snd  transcendent; 
it  may  erect,  change,  divide,  and  even  abolish  them,  at  pleasore,  as  it  deems 
the  public  good  to  require: "  Dillon  on  Mun.  Coip.,  sec  M.  Therefore,  when 
the  legislature  pusses  an  amendment  to  the  charter  of  a  municipsl  coiporatioii 
which  is  not  within  the  constitutional  limitations  upon  its  power,  it  takes 
effect  without  any  acceptance  on  the  part  of  the  corporation:  OirardY,  PhUo' 
de^phia^  7  WalL  1;  TerreU  y.  Taylor,  9  Cranch,  52;  Bnmgkkm  ▼.  Pauaeoia, 
93  U.  a  266;  BrewUY,  OUyqf  DuhOh  ete.,  13  Fed.  Bep.  334;  ^omety.  Dk- 
trki  qf  Cokmbia.  91  U.  &  640;  Maumi  PkaaatU  y.  BeehoUh,  100  Id.  614; 
Bader  y.  Southeatierfy  Boad  Ditiriet  etc,  86  N.  J.  L.  273;  Maifor  tie,  qfJer* 
«y  C%  y.  Jeneif  CUp  etc  jB.  Co.,  20  N.  J.  Bq.  360;  StaU  y.  BrcuUn,  28 
N.  J.  L.  484;  State  y.  Tfvth,  34  Id.  377;  People  y.  liorrie,  13  Wend.  325; 
Demareet  y.  Mayor  etc  qf  New  York,  74  N.  T.  161;  Fearing  y.  Irwtn,  56 
Id.  486;  8ban  y.  State,  8  Blackf.  861;  State  y.  Mayor  etc,  24  Ala.  701; 
People  y.  Mayor  etc,  51  lU.  17;  OuUd  y.  Chieago,  82  Id.  472;  State  v. 
P'llmer,  10  Keb.  205;  SweU  y.  Sprague,  55  Me.  190;  San  Framdeeo  y.  Om- 
avan,  42  CbO.  541;  Peopler.  Bradley,  86  Mich.  447;  Smithy.  Adrian,  I  Id.  485f 
State  y.  Lhm  Co.,  44  Mo.  504;  Luehmum  y.  Taxing  Diatriet,  2  Lea,  425; 
Lynch  y.  Lc^/land,  4  Coldw.  96;  Viekdmrg  y.  Lombard,  51  MIm.  Ill;  State  y. 
<9i0{/i;  11  Key.  128;  EagUY. Beard,S3ATk. 497;  Dillon  on  Mun. Corp.,  sea  85. 
In  City  qfSL  Louie  y.  Bueeell,  9  Mo.  507,  an  amendment  requiring  no  accept- 
tnce,  was,  howeyer,  accepted  by  a  majority  of  the  yoter%  snd  it  was  held 
that  the  city  was  surely  bound  by  it^  but  it  does  not  decide  such  vote  to  be 
necessary  to  bind  the  municq^ty.  A  corporation  created  for  the  purpose 
of  maintaining  a  fire-engine,  with  the  priviloge  of  taxing  themselyes  and  the 
neighboring  inhabitants^  is  a  public  or  ^naei  municipal  corporation,  and  an 
amendment  to  its  charter  passed  by  the  legislature  needs  no  acceptance:  Cole 
v.  Fire-engine  Co,,  12  R.  L  202.  The  legislature's  power  oyer  the  mnnidpsl 
corporation  is  restrained  by  the  provisions  of  the  state  constitutions:  Dillon 
on  Mun.  Corp.,  sec.  45;  People  v.  Mayor  etc,  51  lU.  17;  PeopU  v.  Common 
ConneU  etc.  Id.  58;  and  by  the  federal  coostitntiom.  Municipal  corporations 
exirt  in  two  characters,  public  and  private:  Small  v.  DanmUe,  51  Me.  861, 
362;  Biehmand  v.  Long,  17  Grntt  879,  880;  Oliver  v.  Woreeeter,  102  Mass. 
499;  San  Frandeco  Oae  Co.  v.  San  Frandeco,  9  CaL  453;  Touehard  v. 
Tonckard,  5  Id.  307;  Jonee  v.  New  Haeen,  84  Conn.  1;  Comiiy  Commieatonere 
etc  v.  Duehetl,  20  Md.  468.  In  their  private  character,  as  the  agent  of 
their  inhabitants,  they  contract  with  third  parties,  buy  and  sell  prop- 
erty, and  enter  into  various  contracts  which  are  within  the  scope  of  their 
powers.  The  obligation  of  these  contracts,  in  which  the  ri^^ts  of  third  per- 
sons are  Invblvedy  it  is  unconstitutional  for  the  legislature  to  impair  by 
amending  the  municipsl  charter:  Broughton  v.  Penaaa^  93  U.  S.  266; 
MUnef'e  Adm*r  v.  Penaacola,  2  Woods,  632;  Lamnmg  v.  CowHty  Treanmr,  1 
DilL  522;  Peopjs  v.  HmJbwi,  24  Mich.  44;  Park  Commieeionere  v.  I>etroit,  28 
Id.  228;  A3%  v.  Mayor,  8  Hill  (N.  Y.),  531;  Conmdaeionere  v.  Armstrong, 
45  N.  T.  234;  S.  C,  6  Am.  Bep.  70;  Olney  v.  Harney,  50  HI.  453;  OtyqfSL 
Lonia  v.  BueeeU,  9  Mo.  503;  Trtuteee  v.  Mayor  etc  qf  Aberdeen,  13  Smed.  ft 
M.  645;  StaU  Board  qf  Education  v.  Aberdeen,  56  Miss.  518;  PoUa  Jury  v. 
Shreveporl,  5  La.  Ann.  661;  New  Orhane  v.  Hoyle,  23  Id.  74;  New  Orleane 
i?.  Co.  v.  New  Orleane,  26  Id.  478.  And  it  cannot  be  authorised  to  engage 
in  private  schemes,  such  as  to  issue  obligations  in  aid  of  a  work  for  private 
use  or  benefit,  for  such  a  franchise  is  foreign  to  its  nature:  People  v.  Bach- 
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eflor,  58  K.  Y.  128;  Weimnar  t.  ViDage  qf  Dougku,  64  Id.  91;  Atonwf  Qlw» 
€ral  y.  Ecm  Ohire,  87  Wia.  400;  Banmm  ▼.  VermM,  27  lowa^  88;  Toffior  t. 
CbuwntoiofMrv  qfNeit^erm,  2  Jones  Bq.  141. 

AMnrDMSinn  to  Muhioipal  Cbabiib  xat  bi  Pasbid^  Oonbhionmi  upov 
AoQiFTAiroa  vr  Yvn  of  IvHABCtAins.— It  u  oomtitatioiial,  and  not  a  ddo- 
gation  of  legulatiye  power,  to  grant  a  charter  or  enaotan  amendment  thereto 
in  which  it  is  ]proTided  that  it  ihall  not  take  effect  nntQ  it  is  accepted  by  a 
▼ote  of  "the  people,"  or  by  a  Tote  of  a  majority  of  the  inhabltanta  or  Totere 
of  the  nmnioipality:  Dillon  on  Hon.  Corp.,  eec  44;  People  t.  NaBjf^  49  CaL 
478;  SL  Joeeph  TowMpy.  Bogere,  16  Wall.  644;  People  y.  WmfM^  20  BL 
163;  Lotdnille  eie.  B.Co.y.  DaMmm Co.^  1  Sneed,  637.  Bat  aee  Parbery. 
OcmrwnweaUht  47  Pa.  St.  480,  and  note.  It  may  be  left  to  a  yote  of  ''the 
people: "  Magcr  efc.  qfBrmmakk  y.  Fltmeg^  54  Qa.  817;  8Ume  y.  CharketoHmt 
114  Maaa.  214.  See  Talboi  y.  DmU,  0  B.  Men.  538.  The  legidatnre  may 
aatboriae  the  eleoton  of  a  mnnidpality  to  accept  or  adopt  what  ■eotiona  of  a 
general  act  inoorporating  yillages  ihall  apply  to  their  yillage:  Batik  qfCS^ 
mnffoy.Brcwn,2d'N.Y.4ffJ}SUUey.I^ogeaf20}X.'E.2^9.  It ii not nnoon- 
etitntional  to  submit  to  the  majority  of  the  yoters  of  one  county  whether  a 
portion  of  another  county  shall  be  annexed  to  the  former  coonty:  People  y. 
NtUli^t  49  CaL  478.  Bat  becaose  a  paUio  law  has  been  sabmitted  toa  city, 
and  has  been  adopted  by  the  city  in  accordance  with  the  proyisions  of  the 
law,  it  does  not  follow  tiiat  an  amendment  to  it  most  also  be.  accepted  by 
the  city.  The  amendment  wQl  take  eSect  without  acceptance,  unless  it  is 
specially  required:  SweU  y.  Sprague^  56  Me.  190;  and  see  the  opinion  in 
Lpeomi$ig  y.Unkm,  poet,  p.  575. 

What  CtoHHrrruTia  AoamAiroa  of  Aundmsht  wbxv  Submiitkd  to 
Insabitants. — ^A  law  which  is  submitted  to  the  majority  of  the  legal  yoters 
will  be  accepted  when  the  majority  of  those  yoting  at  an  election  yote  in 
fayor  of  it.  It  is  presumed  that  ilie  yoters  yoting  at  an  election  "  held  in 
pursuance  of  law  and  upon  proper  notice,*'  comprise  all  the  legal  yoters;  or 
that  those  who  did  not  choose  to  yote,  if  there  are  any,  acquiesce  in  the 
action  of  tUbse  who  do  yote:  State  y.  BMer^  88  Mo.  450;  People  y.  WarJieU 
20  HL  159,  164;  LouUvUle  etc  B.Ck>,y.  Oouniy  Cowrt  etc,  1  Sneed,  637,  692. 
Where  an  act  amendatory  of  a  charter  of  a  municipal  corporation  requires 
the  acceptance  of  a  majority  of  the  yoters  of  a  city,  the  yote  adopting  the 
same  at  a  township  election,  the  yoters  of  each  corporation  possessiDg  different 
qualifications,  is  yoid,  although  the  territorial  limits  of  the  city  and  the  town- 
ship are  the  same:  Foote  y.  CincimuUi,  11  Ohio^  408;  S.  0.,  38  Am.  Dec  737. 
An  amendatory  act,  submitted  to  the  majority  of  the  yoters  of  a  city,  when  it  is 
offered  to  be  yoted  upon  at  a  general  election,  must  receiye  a  majority  of  all  the 
yotes  cast  at  such  election,  not  merely  a  majority  of  all  the  yotes  cast  for  and 
against  the  amendment.  Thus,  where,  at  the  general  election,  thirteen  thou- 
sand yotes  were  cast^  and  only  seyen  thousand  of  the  yoters  yoted  «pon  the 
amendment^  of  which  fiye  thousand  yotes  were  in  fayor  of  its  adoption,  the 
number  of  yotes  in  its  fayor  not  being  a  majority  of  all  the  yotes  cast,  the  amend- 
ment was  not  accepted:  State  y.  Wintkmeter,  35  Mo.  103;  People  y.  WkuU,  48 
I1L263.  SeealBoi>amony.  (7rafi6y,2Pick.245,255.  But  i^  when  the  amend- 
ment is  submitted  to  two  thirds  of  the  qualified  yoters,  a  special  election  is 
called,  and  two  thirds  of  the  qualified  yoters  who  yote  at  that  election  yote 
in  fayor  of  it,  it  will  be  accepted:  State  y.  Maiyor  etc,  37  Mc  270.  There 
are  presumptions  which  arise  in  fayor  of  the  yalidity  of  such  acceptance  of 
amendments,  especially  where  the  ri^^ts  and  interests  of  third  persons  become 
inydyed  by  the  action  of  the  municipality  under  the  charter.    Thus,  sn  offi* 
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dal  deokntioii  thai  the  leqiiirad  two-fhirds  vote  of  aooeptanoe  WMdnlyoMli 
it  hiodiiig  on  the  eity  in  an  action  against  it  on  bonda  iMoad  by  antfaority  of 
the  amendment.  The  objeotion  ii  available  only  to  xeetrain  the  i»nanoe 
thereof:  O^  qf  VkUtmrg  v.  Oardner,  61  Miaa.  111.  See  mkm"9  AdmCr  y. 
Peiuaeoia,  2  Wood%  682.  And  where  all  the  proviaioiia  for  adopting  the 
amendment  were  followed  ezoept  aealing,  the  oity  having  no  aeal,  it  waa  held 
that  the  providon  for  lealing  waa  merely  directory,  and  tiie  city  waa  eatopped 
from  laiaing  the  objection:  Bremum  v.  (X^  qf  Weather/ord^  68  Toz.  880| 
8.  d,  87  Am.  Bep.  768.  A  aobeeqaent  act  of  the  legialatiire  reopgnisng  the 
amendment  aa  in  force  provea  tAliatpHma/ade  the  due  acceptance  thereof: 
Jhaie  y.  Totm^,  26  Minn.  262. 

Thi  ibznoifal  am  is  oosd  in  lUhoU  Rh,  B.  Co,  y.  Ztmrner,  20  HL  668^ 
whioh  ia  a  deeirion  on  the  general  principle  that  act  of  naer  by  a  corporation 
nnder  an  amendment  is  evidenoe  of  acceptanoe  of  it.  The  court  speaks  of 
the  principal  caae  as  follows:  "  Ezoeptioiial  caaeamayno  doabt  be  foond, 
where  a  majority  of  the  ahareholdera  in  nnmber  and  interest  have  denoanced 
«nd  oppoeed  an  amendment  so  soon  as  they  learn  of  its  enactment,  and  the 
<aota  of  nser  are  limited  and  equiyocal,  aa  in  the  caae  of  ComnumweaUh  y. 
OmUm,  18  Fa.  81 183."  Fh»mthisitistobeprssamedthatthe]ndge(Oatoii, 
C  J.)  oyerlodked  the  treatment  of  the  second  snpplement  in  the  principal 
'ease,  where  it  is  decided  that  when  even  a  minority  expressly  objects  snd  the 
•acts  of  nser  have  invblyed  no  rights  of  third  persons,  the  amendment  will 
not  be  accepted  vnlees  a  stooUioldmWote  has  been  held.  Jn  Oweny,  Purdif, 
12  Ohio  St.  78»  the  principal  case  is  cited  to  the  point  that  acceptanoe  is  to  be 
inferred  from  acta  of  the  corporation  inconsistent  with  any  other  hypothesis; 
and  in  Pmmt^ktmia  CoOege  (km^  13  WalL  214^  to  the  point  that  amendments 
to  a  charter,  pssswd  with  the  assent  of  the  corporation  and  dnly  accepted  by 
oocporate  vote  as  amendments  to  the  original  charter,  cannot  be  regarded  aa 
impairing  the  obligation  of  the  contract  created  by  the  origiDal  charter. 

CHABm  OF  Odbvoration  n  Ck>iiTBaoT,  the  oUigation  of  which  can 
not  be  impaired  by  an  amendment  not  consented  to  by  the  oorporatorsx  See 
Brwan  y.  Hummd,  4!J  Am.  Dec.  481,  and  IfotitmgaMa  Kan,  (h,  y.  Ootm,  Id. 
474»  and  notes  referring  to  prior  eases  in  this  series. 

AflSKirT  OF  OoBfOBATioy  TO  AoTB  Dovi  09  119  AooouBT  may  be  iof ened 
from  its  acta  in  the  same  nyanner  aa  in  case  of  a  natural  person:  See  Bank  qf 
4hB  State  y.  Oomeg^  46  Am.  Deo.  278;  BegmU  y.  WUBami,  81  Id.  72. 

Failuki  to  Elbct  OmcsBB  does  not  neoeesarily  efifoct  a  diisolntien  el  a 
•ooiporation:  See  OakUl  y.  Kalammoo  MvL  In§.  Ox,  48  Am.  Deo.  407,  and 
note  referring  to  the  prior  cases  in  this  series. 

Quo  Wabkahto^  Flxadzno  axtd  PRAonoB  ix:  See  Siaie  y.  Bed  Atato 
Bemkf  41  Am.  Dea  109,  snd  note  collecting  the  prior  esses. 

Ahswmb  nr  Equitt  ab  ByiDSHOB  fob  Dvbndaiit.— Answer  to  a  bill  in 
'equity  that  is  nnsnpported  by  proof,  and  not  responsiye  to  the  bill,  bat  sets 
np  matters  in  ayoidance^  mnst  be  considered  as  nntme,  and  oat  of  the  oases 
<yBrim  y.  BUioU,  32  Am.  Dea  137.  Answer  of  one  defendant  is  not  eyidenoe 
against  his  co-defendant:  J<me$  y.  Hardeitif,  Id.  180.  Averments  in  answer 
not  responsive  to  bill  and  seeking  to  contradict  a  writing  by  parol  is  inad- 
missible: dark  y.  Fihii,  38  Id.  784^  An  onswom  answer  to  a  bill  is  not 
evidence  for  any  pnrpose,  bat  performs  merely  the  office  of  a  pleading:  WUU§ 
V.  ffendermm,  88  Id.  120.  When  the  answer  does  not  allege  facts  within  the 
personal  knowledge  of  defendant^  it  is  not  within  the  role  admitting  an  an- 
ewer  aa  evidence:  Dugan  v.  OUUngSt  48  Id.  806w    Ooe  positive  witness  and 
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Other  ttroiig  oofTobormting  ciroamBtanoM  ara  snffieia&t  to  disprofo  tiiei 
of  the  defendant^  hot  the  cureamatanoea  mnat  be  aucb  that^  ataadiiig  alone^  a 
reaaonable  concliiaion  aa  to  the  truth  of  the  fact  might  be  deduced  from  tliemi 
Maddox  y.  8uUk>am,  U  Id.  2^  The  principal  caae  ia  cited  to  the  point  thai 
an  answer  which  ia  reapooaive  to  the  bill  ia  eridenoe  for  the  dafandaat^  and 
^aintiff  can  ooonterrail  it  only  bj  the  teetimony  of  two  witrmaiea,  or  bj  thai 
of  one  witneaa  with  atrong  oomborating  dronmatanoea,  in  Eber^  y .  Chnqf,  21 
Pa.  St.  266^  and  Pu§e^  y.  Wrigki,  81  Id.  39S. 
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(18  PaKKITLyAllZA  8TATB,  141] 

Bulb  or  Sexu.iT'a  Case  is  Law  nr  Tma  Static  which,  by  turning  a  lini> 
itation  for  life,  with  remainder  to  heirs  of  the  body,  into  an  eatate^tail,  ia 
the  handmaid  of  the  statute  for  barring  entails;  and  where  the  Umita> 
tion  is  to  heira  general,  it  cats  off  what  would  otherwise  be  a  contingent 
remainder,  destraotible  only  by  a  common  recoyery. 

WoBDB  OF  Limitation  nr  Will,  Used  nr  Impbofkb  Ssirs^  may  be  ex- 
plained by  the  context  ao  as  to  exclude  the  deyise  from  the  rule  in 
8heUeif9  (km^  which  operates  upon  the  intention  when  ascertained;  but 
where  the  intention  has  been  ascertained  by  the  application  of  the  ordi- 
nary rules  of  construction,  and  ia  found  to  be  within  the  rule,  the  rul» 
applies  without  exception. 

Iv  Will,  Lboal  Fobob  of  Wobd  ''Hboes"  xat  bb  CkumioLLBD  bt 
OoMTBXT  eyincing  such  a  demonstratiye  intention  to  misapply  it  aa  can- 
not be  mistaken;  in  an  executed  oonyeyanoe^  neyer. 

OmasiON  OF  Ldotation  oysB  or  Dbfaitlt  of  lmffJ%  whidh  was  made  in 
SheXkff$  Cfate,  is  immaterial  as  affecting  the  application  of  the  rule  in 
SheOeif's  Caae. 

SUTBBADDBD   WORDS    OF    LiMirATION    WhIGH    IxFOBT    SaMB    OoUBSB    OF 

Dibcbht  are  inoperatiye  eyen  in  a  wiU. 
BiTLB  nr  Shellit's  Casb  Gryis  Ancbstob  Estatb  foe  Lifi^  in  the  firsi 

instance,  and  by  force  of  the  deyise  to  his  heirs»  genesal  or  special,  the 

inheritance  also,  by  conferring  the  remainder  on  him,  aa  the  stock  from 

which  alone  they  can  inherit. 
BzFEBSs  LDHTATioir  OF  Heibs  OF  BoDT  flUs  up  the  measure  of  the  inten* 

tion,  and  leayes  nothing  to  be  supplied  by  intendments  from  added  lim» 

itations. 

BZBODTBD  CSONyETANOB  OF  LboAL  EsTATB  VbBTB  LbOAL  TlTLB  IH  MAi^nnro. 

WoxAV,  subject  to  the  husband's  power  to  diyest  it  by  disagreeing  to 

the  conyeyance. 
liTRBUifENT  Pasbino  Pbopebtt  IN  Donor's  LEFB^nMB^  although  of  alleged 

testamentary  character,  being  not  absolutely  a  will,  must  be  a  deed,  for 

there  is  no  middle  ground. 
OoNSTBircnoN  of  Deed  cannot  be  Influenoed  bt  Anttbinq  or  Will 

preceding  it^  which,  being  inoperatiye  till  testator's  death,  is  no  eyidenoe 

of  immediate  intention,  though  it  might  bear  on  the  resnll 
Actual  Lvtention  Conibart  to  Lboal  Effect  of  Deed^  though  i4^parant 

from  that  instrument  itself  will  not  affoct  the  operation  thereof 
&RANT  OF  Real  Pbopebtt  to  Married  Woman  for  life,  and  therealter  te 

the  heirs  of  her  body,  and  to  them  and  their  heirs  and  nmrigns  foreyer^ 

creates  in  her  an  estate-tail  descendible  to  her  eldest  son. 
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Ejectment^  by  Jacob  R.  Bouslaugh  against  Heniy  Sleman, 
and  Michael  Hileman  and  his  wife.  Plaintiff  was  the  eldest 
Bon  of  Esther  Bonslaugh,  and  claimed  the  land  in  controversy 
us  tenant  in  tail  under  a  deed  from  his  grandfather,  Joseph 
Kentch,  to  his  mother,  in  which,  in  consideration  of  ten  shil« 
lings  and  the  good-will  and  affection  which  he  bore  his 
daughter,  '*  and  as  a  lagaioee  to  her,"  Joseph  Rentch  conveyed 
the  said  real  estate  to  Esther  Bouslaugh  '*  during  her  natural 
life,  and  after  her  decease  to  the  heirs  of  her  body,  and  to  them 
and  their  heirs  and  assigns  forever."  Joseph  Rentch  in  his 
will  referred  to  this  conveyance  as  follows:  '^  I  have  likewise 
conveyed  and  made  over  to  my  daughter,  Esther  Bouslaugh, 
two  hundred  and  sixteen  acres  of  land,  as  a  part  of  her  lagaice, 
which  I  have  charged  her  the  sum  of  two  hundred  and  sixty 
pounds  for,  and  have  discharged  the  same  in  lew  of  the  two 
hundred  and  sixty  pounds  I  have  willed  my  three  daughters 
heretofore  mentioned."  Esther  died  before  the  institution  of 
this  suit  She  had  given  birth  to  nine  children,  all  of  whom 
were  either  living  or  had  representatives  living  at  the  time  of 
this  suit.  One  of  her  daughters  married  Henry  Hileman,  one 
of  the  defendants  in  this  action,  and  both  were  living  on  the 
land  in  question.  Another  daughter  married  Michael  Hile- 
man, the  other  defendant.  Esther  devised  the  land  in  ques- 
tion to  the  wife  of  Michael  Hileman.  The  point  of  the  case 
was,  whether  the  said  Esther  took,  under  the  said  deed,  an 
estate-tail,  or  an  estate  for  life  only.  If  she  took  an  estate- 
tail,  it  descended  to  the  eldest  son,  the  present  plaintiff, 
secundum  farmam  doni.  Whereas  the  defendants  contended 
that  she  took  a  life  estate,  in  which  case  the  fee  vested,  by 
the  terms  of  the  deed,  in  aU  her  nine  children,  and  the  plain- 
tiff was  entitled,  at  all  events,  to  a  ninth  of  the  premises  only. 
The  parties  agreed  upon  and  submitted  a  case  stated,  upon 
which  judgment  was  rendered,  to  the  effect  that  Esther  Bous- 
laugh took  an  estate-tail  under  the  said  deed,  and  plaintiff,  as 
her  eldest  son,  was  entitled  to  recover  the  land  described 
therein.    The  defendants  brought  error. 

MUeSy  for  the  plaintiffs  in  error. 
BMj  for  the  defendants  in  error. 

By  Court,  Gibson,  C.J.  The  rule  in  SheO^s  due^  1  Ca98| 
illy  deserves  the  epithets  bestowed  on  it  in  the  argument. 
Though  of  feudal  origin,  it  is  not  a  relic  of  barbarism,  or  a  part 
of  the  rubbish  of  the  dark  ages.  It  is  part  of  a  system;  an  ar- 
tificial one,  it  is  true,  but  still  a  system,  and  a  complete  ona 
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The  use  of  it,  while  fie&  were  predominant,  was  to  secure  the 
froits  of  the  tenure,  hj  preventing  the  ancestor  fiom  passing 
the  estate  to  the  heir,  as  a  purchaser,  through  a  chasm  in  the 
descent,  disincumbered  of  the  burdens  incident  to  it  as  a  heri« 
tance;  but  Mr.  Hargrave,  Mr.  Justice  Blackstone,  Mr.  Feame, 
Chief  Baron  Gilbert,  Lord  Chancellor  Parker,  and  Lord  Mans- 
field, ascribe  it  to  concomitant  objects  of  more  or  less  value  at 
this  day;  among  them,  the  unfettering  of  estates,  hj  vesting 
the  inheritance  in  the  ancestor,  and  making  it  alienable  a  gen- 
eration sooner  than  it  would  otherwise  be.  However  that  may 
be,  it  happily  falls  in  with  the  current  of  our  policy.  By  turn- 
ing a  limitation  for  life,  with  remainder  to  heirs  of  the  body, 
into  an  estate-tail,  it  is  the  handmaid,  not  only  of  TaUarum^s 
Cascj  but  of  our  statute  for  barring  entails  by  a  deed  acknowl- 
edged in  court;  and  where  the  limitation  is  to  heirs  general, 
it  cuts  off  what  would  otherwise  be  a  contingent  remainder, 
destructible  only  by  a  common  recovery.  In  a  masterly  dis- 
quisition on  the  principles  of  expounding  dispositions  of  real 
estate,  Mr.  Hayes,  who  has  sounded  the  profoundest  depths  of 
the  subject,  is  by  no  means  clear  that  the  rule  ought  to  be 
abolished  even  by  the  legislature;  and  Mr.  Hargrave  shows,  in 
one  of  his  tracts,  that  to  ingraft  purchase  on  descent  would 
produce  an  amphibious  species  of  inheritance,  and  confound  a 
settied  distinction  in  the  law  of  estates.  It  is  admitted  that 
the  rule  subverts  a  particular  intention  in  perhaps  every  in- 
stance; for,  as  was  said  in  Roe  d.  Thong  v.  Beifford^  4  Man.  & 
Sel.  862,  it  is  proof  against  even  an  express  declaration  that 
the  heirs  shall  take  as  purchasers.  But  it  is  an  intention  which 
the  law  cannot  indulge  consistentiy  with  the  testator's  general 
plan,  and  which  is  necessarily  subordinate  to  it  It  is  an  in- 
tention to  create  an  inalienable  estate-tail  in  the  first  donee; 
and  to  invert  the  rule  of  interpretation,  by  making  the  general 
intention  subservient  to  the  particular  one.  A  donor  is  no 
more  competent  to  make  tenancy  for  life  a  source  of  inheritable 
succession  than  he  is  competent  to  create  a  perpetuity,  or  a 
new  cannon  of'  descent  The  rule  is  too  intimately  connected 
with  the  doctrine  of  estates  to  be  separated  from  it  without 
breaking  the  ligaments  of  property.  It  prevails  in  Maryland, 
Georgia,  Tennessee,  as  well  as  perhaps  in  most  of  the  other 
states;  and  it  prevailed  in  New  York  till  it  was  abolished  by 
statute.  We  have  no  such  statute,  and  it  has  always  been 
recognized  by  this  court  as  a  rule  of  property. 

A  devisor  who  uses  words  of  limitation  in  an  improper  sense 
may  so  explain  the  meaning  of  them  by  other  words  in  the 
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context  as  to  exclude  his  devise  from  the  rule;  for  it  operates 
unly  on  the  intention,  when  it  has  been  ascertained,  not  on  the 
meaning  of  the  words  used  to  express  it  The  ascertainment 
is  left  to  the  ordinary  rules  of  construction  peculiar  to  wills; 
but  when  the  intention  thus  ascertained  is  found  to  be  within 
the  rule,  there  is  but  one  way;  it  admits  not  of  exceptions.  It 
is  to  the  application  of  those  ordinary  rules,  sometimes  con- 
trolling the  meaning  on  weak  and  inconclusive  grounds,  and 
not  to  the  nature  of  the  particular  rule — ^which  is,  in  truth,  not 
a  rule  of  construction — ^Uiat  the  discrepance  of  the  decisions  is 
attributable.  The  question  on  a  will  is  not  whether  the  tes- 
tator intended  that  the  rule  should  not  operate,  for  that  is  not 
subject  to  his  power,  but  whether  he  used  the  words  '^  heirs  of 
the  body "  as  synonymous  with  the  word  ''  children,"  or  its 
proper  equivalent  By  not  adverting  to  this,  the  rule  has 
sometimes  been  thought  to  be  a  flexible  instead  of  an  unbend- 
ing one.  But  can  technical  words  of  limitation  in  an  executed 
conveyance  of  the  legal  estate  by  a  common-law  deed  be  quali- 
fied by  implication  or  the  context?  In  molding  legal  convey- 
ances to  give  effect  to  executory  trusts  in  marriage  settlements, 
a  chancellor  interprets  the  deed  as  freely  as  he  would  inter- 
pret a  will;  because  it  contains  no  more  than  hints  or  instruc- 
tions for  a  formal  settlement;  and  he  consequently  treats  an 
executory  limitation  to  heirs  of  the  body  as  a  direction  to 
dispose  of  the  estate  at  law,  in  strict  settlement,  by  giving 
estates  to  first  and  other  sons  in  tail.  Lord  Macclesfield  held, 
in  Trevor  v.  Trevory  1  P.  Wms.  622,  that  the  case  is  stronger 
on  articles  than  on  a  will;  because  articles  are  only  heads  or 
minutes  of  the  agreement;  and  that  they  ought  to  be  so  mod- 
eled in  executing  them  as  to  give  effect  to  the  actual  intention. 
But  it  has  never  been  supposed  that  technical  words  of  limita- 
tion in  a  conveyance — and  heirs  of  the  body  are  such — can  bo 
controlled  by  anything  whatever.  It  was  held  in  Roe  v.  Bed- 
fordy  4  Mau.  &  Sel.  362,  on  the  authority  of  Lord  Hardwicke, 
in  Bagshaw  v.  Spencerj  1  Ves.  sen.  142,  that  even  in  a  devise  ol 
legal  estate  the  words  must  be  taken  as  they  stand,  according 
to  their  strict  legal  signification;  and  the  same  thing,  essen- 
tially, was  said  by  Chief  Justice  Bridgman,  in  Rwndale  v.  Eeley^ 
Carter,  170. 

It  is  said  in  Sheppard's  Touchstone  to  be  peculiar  to  wills 
that  a  devise  is  to  be  liberally  expounded,  in  order  to  pursue 
the  meaning  of  the  devisor,  who  may,  for  want  of  assistance, 
have  omitted  the  legal  and  proper  phrases;  insomuch  as  to 
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eoBtain  a  feendrnple  without  words  of  inheritance^  or  a  fee-tail 
without  words  of  procreation,  or  an  estate  hj  impUcation;  and 
that  a  will  is  to  be  construed  rather  on  its  circumstances  than 
on  any  principle  of  law.  On  this  distinction  was  ruled  EU- 
maker  v.  EUmakerj  4  Watts,  89,  in  which  the  word  '^  dower," 
embracing,  in  the  popular  sense,  eyeiything  which  belongs  to 
the  widow  of  an  intestate  husband,  was  restrained,  in  a  deed, 
to  real  estate.  What,  then,  is  the  legal  meaniifg  of  the  words 
''heirs  of  the  body?"  The  word  ''issue,"  which  was  held,  in 
the  Earl  of  Oxford  y.  ChurehiU^  8  Ves.  A  Bea.  67,  to  be  am- 
biguous in  a  will,  is  always  a  word  of  particular  designation 
in  a  deed;  and  it  follows  that  "heirs  of  the  body"  are  words 
of  limitation  in  it  In  King  y.  JfdOin^,  1  Vent.  226,  Twisden, 
J.,  said  that  the  words  "issue  of  the  body,"  in  a  conyeyance 
•executed,  make  not  an  estate-tail,  more  than  would  the  word 
"children;"  and  Hale,  J.,  said  that,  in  creating  an  estate-tail 
by  will,  the  intention  is  the  law  of  the  case;  but  that  in  acon- 
veyance  by  deed,  the  word  "heirs"  is  a  term  of  art,  and  the 
cause  was  ruled  on  that  ground.  In  a  will,  the  legal  force  of 
the  word  "heirs"  may  be  controlled  by  the  context  eyincing 
such  a  demonstratiye  intention  to  misapply  it  as  cannot  be 
mistaken;  in  an  executed  conyeyance,  neyer.  It  is  signifi- 
cant that,  in  the  eighty-two  cases  comprised  in  the  analytical 
tables  of  Mr.  Hayes,  Shelley's  alone  was  on  a  deed;  and  in 
that  the  question  was  not  on  the  meaning  of  the  words,  but  od 
the  power  of  the  rule  to  control  it  Since  then,  the  present  is 
the  only  one,  in  England  or  America,  except  Baughman  v. 
Baughman^  2  Yeates,  410,  which  has  come  before  the  court  on 
a  conyeyance  executed;  and  the  latter  seems  to  haye  been 
ruled  on  the  distinction  now  taken.  The  question,  in  eyery 
other,  has  been  on  a  will,  or  an  appointment  in  the  nature  oi 
a  wilL  Mr.  Hayes  remarks  that  he  introduced  SheUe^^a  Case 
into  his  tables  only  because  it  had  giyen  name  to  the  rule. 
But  it  is  essentially  the  case  before  us.  The  limitations  were 
to  A  for  life — ^remainder  to  the  use  of  the  heirs  of  his  body, 
and  to  the  heirs  male  of  the  body  of  such  heirs  male;  and  in 
default  of  issue,  to  the  heirs  male  of  the  body  of  B.  In  our 
case,  the  limitations  are  to  Esther  Bouslaugh,  during  her 
natural  life,  and  after  her  decease,  to  the  heirs  of  her  body, 
and  to  them  and  their  heirs  and  assigns  foreyer.  The  differ- 
ence is,  that  there  is  a  limitation  oyer  in  the  one  case,  and  not 
in  the  other;  the  immateriality  of  which  will  be  shown. 

But  nothing  is  better  established,  by  decision,  than  that  su- 
{>eradded  words  of  limitation,  which  import  the  same  course  of 
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descent,  are  inoperatiye  even  in  a  will.  The  principle  is  sus- 
tained by  Ooodright  v.  WhiU^  2  W.  Black.  1010;  Heny  v.  Pur- 
eel,  Id.  1002;  Burnet  ▼.  Coby,  1  Bam.  867;  Ooodright  v.  PuUynj 
2  Ld.  Raym.  1437;  Wright  ▼.  Pearson,  1  Edw.  119;  Denn  d.  Oeer- 
ing  y.  SJhenton,  1  Cowp.  410;  Measure  ▼.  Oee,  6  Bam.  A  Aid. 
910;  and  Kinch  y.Ward^  2  Sim.  &  Sto.  409.  In  Goodright  y. 
PiUiynj  tuprGf  the  limitationB  were  to  the  ancestor  for  life,  and 
to  the  heirs  male  of  his  body,  lawfully  to  be  begotten,  and  his 
heirs,  foreyer — ^words  as  strong  as  those  in  the  deed  under  con- 
sideration— yet  they  were  held  to  make  an  estate-tail  eyen  in 
a  will.  In  Carter  y.  McMiehael,  10  Serg.  &  B.  429,  the  same 
effect  was  giyen  to  a  deyise  to  a  son,  expressly  for  life;  and  to 
the  heirs  male  of  his  body  at  his  death,  and  to  the  heirs  and 
assigns  of  such  heir  male — exactly  the  superadded  words  here. 
So  in  Pax»on  y.  Lefferte,  8  Rawle,  59,  where  the  deyise  was  to 
a  son  during  life,  and  if  he  should  leaye  lawful  issue,  then  to 
them  and  their  heirs  and  assigns  foreyer.  In  these  cases,  the 
rule  in  SheUe-j^s  Case  was  en£oroed,  though  the  superadded 
limitationB  in  fee  attempted  to  be  ingrafted  on  words  of  pro- 
creation, no  more  imported  the  same  course  of  descent  than  do 
the  superadded  words  in  the  limitation  before  us.  But  what- 
eyer  might  be  their  effect  as  proof  of  a  misapplication  of  tech- 
nical words  in  a  will,  where  an  intention  to  control  their  legal 
effect  may  be  implied,  they  haye  no  effect  in  a  deed,  for  it 
admits  not  of  implication.  The  only  apparent  exception  to 
this  is  foxmd  in  Pibue  y.  Mitfordf  1  Vent.  872,  where  there  was 
an  implication  of  an  intennediate  use  of  the  interest  remain- 
ing in  a  grantor  of  a  future  use.  Such  an  implication  can 
arise,  however,  only  on  a  deed  of  bargain  and  sale,  or  a  coy- 
enant  to  stand  seised. 

No  greater  effect  is  attributable  to  the  want  of  a  limitation 
oyer,  which  evinces  no  more  than  an  intent  that  the  inherit- 
ance shall  be  in  the  particular  tenant,  if  he  shall  have  issue. 
But  even  where  the  question  stands  on  a  will,  such  a  limita- 
tion has  no  other  effect  on  the  life  estate  than,  in  the  absence 
of  express  words  of  procreation,  to  turn  it  into  an  estate-talL 

The  operation  of  the  rule  in  SheUey's  Case  is  just  this:  It 
gives  the  ancestor  an  estate  for  life,  in  the  first  instance,  and 
by  force  of  the  devise  to  his  heirs,  general  or  special,  tlie  in- 
heritance alsO)  by  conferring  the  remainder  on  him,  as  the 
stock  fix>m  which  alone  they  can  inherit,  and  the  source  alone 
from  which  their  inheritable  blood  can  spring.  Thus  a  devise 
to  one  ^'^r  life,  with  remainder  to  the  heirs  of  his  body,  gives 
faim  a^  estate-tail  in  possession  by  the  merger  of  his  life  estate 


480  HiLEMAN  V.  B0U8LAUGH«  [Pexill. 

in  the  inheritance;  but  a  devise  to  him  for  life,  remainder  to 
another  for  life,  remainder  to  the  heirs  of  the  bodj  of  the  first 
donee,  gives  him  an  estate  for  life  in  possession,  and  by  reason 
that  the  intermediate  life  estate  prevents  the  merger,  an  estate- 
tail  in  expectancy.  This  solution,  of  what  might  else  be  a 
difficulty,  is  given  by  Mr.  Hayes  in  a  manner  so  ample  and 
satisfactory  as  to  leave  no  doubt  of  its  accuracy.  In  the  oases 
quoted,  there  was  not  only  an  express  limitation  to  heirs  of  the 
body,  but  an  implication  of  the  same  limitation  fix>m  a  limita- 
tion  over.  But  can  the  latter  be  more  operative  than  the 
former?  Where  there  is  an  express  limitation  to  heirs  of  the 
body,  there  is  no  room  for  an  implied  one.  That  it  is  supposed 
to  ffll  up  the  measure  of  the  intention,  and  to  leave  nothing  to 
be  supplied  by  intendments,  is  sustained  by  Higham  v.  Baher^ 
Cro.  Elix.  16;  BamfiOd  v.  Pophamj  1  P.  Wms.  54;  Blaehbom  v. 
Edgley,  Id.  600;  Attorney-General  v.  SuUen^  Id.  760;  and 
Glover  v.  Clatekeif  dted  in  Higham  v.  Baher^  ttfpra.  In  its 
essential  properties,  therefore,  ShdUjfe  Caee  is  the  case  before 
us;  for  could  there  be  an  implication  fix>m  a  limitation  over 
in  a  legal  conveyance,  the  consequence  would  be  the  same. 
Indeed,  the  limitation  over  does  not  seem  to  have  been  consid- 
ered an  element  of  that  case. 

The  argument  that  the  estate  limited  to  the  mother  is  equi- 
table, and  that  the  limitation  to  the  heirs  of  her  body  is  legal, 
is  unfounded.  A  wife  may  purchase  without  her  husband's 
assent;  and,  although  he  may  divest  her  estate  by  disagreeing 
to  the  purchase,  the  titie  is  in  her  in  the  mean  time.  In  this 
instance  the  husband  did  not  disagree,  and  she  took  the  legal 
estate  as  if  she  were  a  feme  eole.  Equitable  limitations  to  mar- 
ried women  are  sometimes  distinguished  firom  l^al  limita* 
tions — certainly  executory  trusts  are — ^but  we  have  here  an 
executed  conveyance  of  a  legal  estate,  which,  as  the  husband 
did  not  disagree  to  it,  vested  the  property  in  the  wife  subject 
to  his  power  to  divest  it 

It  is  decisive  against  the  alleged  testamentary  character  of 
the  instrument  that  it  is  not  absolutely  a  will.  It  must  be  ex- 
clusively so,  or  it  is  a  deed;  for  there  is  no  middle  ground;  and 
no  wUl,  as  this  instrument  did,  ever  passed  the  property  in  the 
donor's  life-time.  Attomey-Oeneral  v.  Jones^  8  Price,  368,  is 
more  than  apocryphal.  It  was  not  only  decided  by  a  divided 
court,  but  one  of  the  four  judges  declared  that  had  not  the  in- 
strument contained  a  power  of  revocation,  he  would  not  have 
concurred.  They  would  then  have  stood  two  to  two,  and  the 
case,  as  a  precedent,  would  have  been  neutralized.    But  it 
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would  be  strange  if  every  deed  which  contains  such  a  power 
should  therefore  be  deemed  a  will.  Mr.  Jarman,  the  editor  of 
Powell  on  Demises,  and  himself  the  author  of  a  treatise  on  the 
subject,  scarcely  conceals  his  dissatisfaction  at  the  decision* 
It  would  expunge  a  rudimental  distinction  from  the  law  of 
property.  Nor  is  the  construction  of  the  deed  to  be  influenced 
by  anything  in  the  will  that  preceded  it,  which,  being  inopera- 
tive till  the  testator's  death,  would  be  no  evidence  of  interme- 
diate intention,  even  if  it  might  bear  on  the  result  To  show 
an  actual  intention  contrary  to  the  legal  effect  of  the  deed 
would  be  to  show  nothing.  The  deed  itself  shows  it;  but  it  is 
an  intention  forbidden  by  the  law. 

It  is  the  opinion  of  the  court  that  Esther  Bouslaugh  took  an 
estate-tail  general,  which  at  her  death  descended  to  Jacob 
Bouslaugh,  the  plaintiff,  who  is  consequently  entitled  to 
recover. 

Judgment  af&rmed. 

Coulter  und  Burnbide,  JJ.,  dissented. 


RvLi  nr  8hsllst*8  Casb.— The  prior  ouas  in  this  teriaf  Me  ooUeetod  in 
Kaifv.  Connor,  49  Am.  Deo.  600l  The  principal  case  ii  dted  as  oonfirming 
the  role  in  SheUey^s  Ocue,  as  the  law  in  Pennqrlvania:  Oeorge  ▼.  Morgan,  16  Fik 
8t  104;  Steacy  v.  Riot,  27  Id.  83.  In  Auman  y.  Awman,  21  Id.  348,  it  ia 
dted  to  the  point  that  thii  role  oontrols  the  donor's  intention,  and  gives  a 
different  operation  from  that  daeigned  by  him;  and  in  Bradtn  v.  Ckamot^ 
24  Id.  17%  to  the  effect  that  a  devisor  may  so  explain  the  words  he  has  nsed 
as  to  exclude  the  devise  from  the  operation  of  the  mle.  The  principal  case  is 
distinguished  in  Qemet  v.  Lynn,  31  Id.  99,  S.  C,  2  Fhila.  314,  which  was  held 
not  to  fall  within  the  rule,  as  the  estate  was  not  limited  to  the  heirs  of  the 
body  of  the  first  taker. 

WoBB  *'Hxnu"  IB  Tkchnical  Word,  and  always  construed  as  a  word 
of  limitation  according  to  the  rule  in  Shelley's  Case,  unless  controlled  in  its 
legAl  sffMt  by  the  context:  Kc^f  v.  Connor,  49  Am.  Dec  090;  see  also  Kennon 
V.  MeBoberttt  1  Id.  428;  Ward  v.  Stow,  27  Id.  238;  MowaU  v.  Carow,  32  Id. 
641;  but  see  Myer$  v.  Anderson,  47  Id.  637. 

TiCHNZOAL  Words  of  Luotation  in  Drbd  cannot  be  controlled  by  the 
context.  The  principal  case  is  cited  upon  this  point  in  FoweU  t.  Board  q^ 
I>ome8ik  Misaiona,  49  Pa.  St.  59. 
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[IS  PXNKSTLVAKIA  8TATS»  STB.] 

Parol  PARmnoir,  ir  Fair  and  Equal,  asj>  Exsodted  bt  OoBBnroirDnro 

P08SB8SION  IS  Good,  though  some  of  the  tenants  be  under  covertue^ 

end  others  of  them  elect  to  hold  their  purparts,  as  before, 

of  possession. 
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AaBmsT  Co-nDTAMT  hot  AasiMnxro  to  PAsrmoN  may  repudiate  it  by  d^ 
tnM.w<iifig  a  new  partitioii  of  the  whole  traot^  or  he  may  adopt  it  by  rati- 
fying the  aeti  of  one  who  has  aasomed  to  act  for  him  in  saeh  partitioo. 

Br  Ratiiioation,  Doinas  of  Selv-oonstituted  Aoent  become,  in  contem- 
plation of  law,  the  acts  of  the  principal,  with  all  the  ocDseqaences  that 
follow  the  same  act  done  by  previooa  anthority;  nnless  it  might  operate 
to  defeat  mesne  rights  acquired  bona  fid/t^  by  third  persons,  or  subject 
them  to  some  loss,  to  which  otherwise  they  would  not  be  liable. 

AmmsiONB  Which  hays  wa  AcrKO  upon  bt  Othxbs  abb  Odnglubivb 
against  the  party  making  them,  and  will  bar  every  attempt  to  erect  a 
defense  upon  their  aljeged  falsity. 

b  n  No  Bab  to  Rativioation  of  Unacthobizbd  AoEircT  that  self-consti- 
tuted agent  has  been  allowed,  by  laches  of  his  principal,  to  enjoy,  for  a 
series  of  years,  his  principal's  property. 

Iv  D  SumozBirT  Pabt  Pbeiobkabcb  of  Obal  Oohteaoi  Toughino  Titlb 
OF  Lands  to  found  a  claim  for  specific  performance  thereof  and  avoid 
the  bar  of  the  statute  of  frauds,  when  one  in  prior  possession  of  a  portion 
of  a  tract  of  land  remains  in  full  possession  of  the  whole  tract  under  an 
oral  agreement  of  partition  awarding  to  him  such  full  possession. 

Okb  of  Two  Co-tbmaivts  Who  Rbicaib  Co-tbnaitts  after  their  other  co- 
tenante  have  become  tenante  in  severalty  by  partition,  may  maintain  an 
action  of  ejectment  against  his  co-tenant,  after  a  simple  denial  of  his 
right  to  participate  in  the  enjoyment  of  the  land,  upon  the  doctrine  of 
constructive  ouster,  and  need  not  join  as  defendants,  those  who  have 
become  tenante  in  severalty. 

Ck>-TBirAivT  Sxbsiko  to  Rboovbb  fbom  hxb  Co-tbnabt  his  Pobtion  of  the 
common  property  which  has  been  for  a  time  in  the  possession  of  the  d^ 
fendant  may  delalk  the  profite  received  by  the  defendant  against  the 
amount  of  debte  paid  by  tiie  latter  for  the  former. 

CScNJBT  XAT  Mold  Vkedict  so  as  to  meet  the  facte  of  the  case  and  the  ascer- 
tained conclusions  of  the  jury. 

Ejectment  by  Daniel  McMahan  against  John  McMahan. 
Benjamin  McMahan,  the  father  of  the  parties  to  the  action, 
died  seised  of  a  tract  of  land,  and  leaving  five  surviving  chil- 
dren. While  the  plaintiff  Daniel  was  absent,  the  four  remain- 
ing children  divided  the  plantation,  allotting  a  fifth  part  thereof 
to  each;  except  that  John,  the  defendant,  who  stated  that  he 
had  paid  certain  debts  for  Daniel,  the  plaintiff,  and  desired 
that  Daniel's  share  should  be  laid  off  with  his  own,  received 
two  undivided  fifths.  This  action  is  now  brought  by  Daniel 
to  recover  his  share  from  John,  affirming  the  parol  partition. 
The  remaining  facts  are  apparent  from  the  opinion  of  the  court. 
The  jury  returned  twp  written  verdicts.  The  first  was:  "We 
all  agree  that  the  said  Daniel  McMahan  is  to  have  twenty- 
eight  acres  and  forty  perches  of  the  two  fifths  of  the  land  now 
in  possession  of  John  McMahan,  so  as  to  let  John  McMahan 
have  all  his  buildings  on  the  said  John's  part^  and  neither  of 
them  to  pay  anything  for  rent  or  judgments."    This  verdict 
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being  rejected  hj  the  court  and  the  jury  sent  back,  they  re- 
turned their  second  verdict  as  follows:  *^  We  find  for  the  plain- 
tiff the  one  half  of  the  undivided  two  fifths,  so  as  to  leave  the 
buildings  on  the  defendant's  part,  and  neither  to  pay  any  back 
claims  or  rents."  The  court  then  inquired  of  the  jury  whether 
by  the  "two  fifths,"  mentioned  in  their  verdict,  they  referred 
to  the  fifty-six  acres  and  eighty  perches  described  in  the  writ; 
and  the  jury  answering  in  the  affirmative,  the  court  ordered 
the  verdict  to  be  so  entered,  and  the  verdict  was  entered  accord- 
ingly by  the  prothonotary.    Defendant  brought  error. 

Fisher  J  for  the  plaintiff  in  error. 

Benedict  and  Orbiaon^  for  the  defendant  in  error,  who  were 
not  heard  by  the  court. 

By  Court,  Bell,  J.  The  proof  is  plenary,  and  the  jury  has 
found,  in  accordance  with  it,  that,  in  the  year  1830,  all  the 
parties  holding  an  interest  in  the  real  estate  Which  was  of 
Bexgamin  McMahan,  the  elder  (excepting  his  son  Daniel), made 
a  parol  partition  of  it,  by  which  the  portion  of  each  was  set 
apart  by  metes  and  bounds,  distinctly  marked  on  the  ground, 
save  the  purparts  of  John  and  Daniel,  and  these,  at  the  in- 
stance and  in  pursuance  of  the  express  request  of  John,  were 
thrown  together  in  common.  This  partition  was  followed  by 
actual  possession,  each  tenant  entering  on  the  part  allotted  to 
him — ^John  holding  the  only  undivided  portion  in  his  own 
right,  and  as  the  representative  of  his  absent  brother  Daniel. 

Had  the  latter  been  present  and  actually  assenting  to  this 
proceeding,  no  question  could  be  admitted  of  its  entire  validity; 
for  it  is  long  since  settled  that  such  a  division,  if  £edr  and 
equal,  executed  by  a  corresponding  possession  is  good,  though 
some  of  the  tenants  be  under  coverture,  and  others  of  them  elect 
to  hold  their  purparts,  as  before,  by  community  of  possession: 
litt,  sec.  250;  Co.  lit.  169a,  180,  267a;  DocUm  v.  Priest,  Cro. 
Eliz.  95;  EbeH  v.  TFood,  1  Binn.  216  [2  Am.  Dec.  436];  Saving- 
ton  V.  Clarkej  2  Penr.  &  W.  115  [21  Am.  Dec.  432];  Zouch  v. 
Parsonsj  3  Burr.  1801;  Calhoun  v.  Hays,  8  Watts  &  S.  127  [42 
Am.  Dec.  275];  Act  of  fifth  of  February,  1821;  Allnatt  on  Part. 
15,  20.  The  effect  of  such  an  election  is  to  continue  the  rela- 
tion before  subsisting  between  all  who  join  in  it,  while  the  other 
parties  are  constituted  tenants  in  severalty,  by  an  act  so  ime- 
quivocal  that  the  law  finds  no  danger  in  recognizing  and  sanc- 
tioning it. 

But  Daniel  was  neither  present  nor  assenting  to  the  arrange- 
ment made  by  his  brothers;  nor  bad  he  authorised  John  to 
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represent  him  in  the  transaction.  He  was,  consequently,  not 
bound  by  it,  and  might  at  his  option  repudiate  it  by  demand- 
ing a  new  partition  of  the  whole  tract,  irrespective  of  the  former 
division,  and  regardless  of  the  long-continued  possession  under 
it  On  the  other  hand,  he  may  adopt  all  the  features  of  that 
division  by  the  simple  recognition  of  the  acts  done  by  John  in 
his  name;  for  the  maxim  is,  that  subsequent  assent  to  an 
assumed  agency  is  equivalent  to  a  precedent  authority.  By 
such  ratification,  the  doings  of  the  self-constituted  agent  be- 
come, in  contemplation  of  law,  the  acts  of  the  principal,  with 
all  the  consequences  that  follow  the  same  act  done  by  previous 
authority;  unless,  indeed,  it  might  operate  to  overreach  and 
defeat  mesne  rights  acquired  bona  fide^  by  third  persons,  or 
subject  them  to  some  loss  or  penalty  to  which  otherwise  they 
would  not  be  liable:  Clark^s  Et^tb  v.  Van  Riemsdyly  9  Cranch, 
153,  161;  Delafidd  v.  The  State  of  lUinais^  26  Wend.  192,  226; 
Wilson  V.  Tammonj  6  Man.  &  0. 236, 244;  HinTnan  v.  Cranmerj 
9  Pa.  St  40;  1  Am.  Lead.  Cas.  420  et  seq.,  in  note;  an  effect 
which  cannot  be  attributed  to  the  ratification  in  this  instanoe— 
evidenced  by  the  institution  of  the  present  actum.  On  the 
contrary,  its  result  is  to  fortify  and  establish  rij^ts  founded  in 
the  participation  of  the  agent,  and  which  he  is  now  attempting 
to  destroy. 

It  is,  however,  objected  there  is  no  evidence  that  John  as- 
sumed to  act  as  Daniel's  representative;  or  if  he  did,  there  was 
no  entry  by  him,  in  pursuance  of  the  partition;  and  con- 
sequentiy,  so  far  as  he  is  concerned,  it  is  within  the  statute  of 
firauds.  But  the  plaintiff  in  error  is  mistaken  in  both  these 
points.  The  evidence  is  full  that,  asserting  an  assumed 
obligation  to  pay  certain  debts  due  fh>m  Daniel,  wherefore  he 
had  an  interest  in  Daniers  share  of  the  land,  as  security  for 
the  proposed  outiays,  John,  acting  as  the  agent  of  Daniel^ 
preferred  a  request  that  the  purpart  of  the  latter  should  be  laid 
off  in  connection  with  his  own  share.  This  was  acceded  to  by 
the  other  owners,  on  his  promise  to  stand  between  them  and 
Daniel — a  promise  in  which  they  seem  to  have  put  the  fullest 
reliance  when  carrying  out  the  family  arrangement  This  of 
itself  is  sufficient  to  estop  John  fix)m  pursuing  his  present  pur- 
pose to  impeach  thei  partition  on  the  ground  of  Daniel's  non- 
participation  of  it;  for  admissions  or  assertions  that  have  been 
acted  on  by  others  are  conclusive  against  the  party  making 
them,  and  will  bar  every  attempt  to  erect  a  defense  upon  their 
alleged  falsity:  1  Greenl.  Ev.,  sees.  207,  208.  Indeed,  John 
seems  to  have  been  the  principal  actor  in  bringing  about  a 
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diviskm  of  his  fifttlier's  land,  fix>m  which,  doubtless,  he  promised 
himself  an  advantage;  and  jet,  strangely  enough,  he  now 
assumes  towards  it  an  attitude  of  hostility,  not  because  his 
brother  repudiates  it,  but  in  an  effort  to  defeat  his  assent  to  it; 
and  this,  too,  upon,  to  me,  the  incomprehensible  notion  that 
by  laches,  which  consists  only  in  permitting  John  to  enjoy  the 
occupancy  of  his  brother's  share  for  a  series  of  years,  the  latter 
is  forbidden  to  confirm  the  acts  of  the  former  by  some  un* 
explained  equity  residing  in  the  quondam  agent.  Had  Daniel, 
after  the  lapse  of  time  which  has  intervened  here,  attempted 
to  reverse  the  partition  made,  in  his  absence,  by  his  brolliers 
and  sisters,  and  thus  grasped  at  a  share  of  the  improvements 
made  by  each  of  them  on  their  several  allotments,  I  could 
have  imagined  the  ground  of  inequity  charged  against  him; 
but  I  am  totally  at  a  loss  when  the  accusation  is  made  to  rest 
on  his  full  recognition  of  their  acts,  and  his  disclaimer  of  all 
right  to  participate  in  their  improvements. 

I  cannot  avoid  adding  that,  in  this  business,  so  £Eur  as  we 
may  judge  from  the  record,  John  stands  in  a  most  unamiable 
light.  He  has  been  permitted  to  enjoy,  for  years,  the  patri« 
mony  of  his  brother,  specially  set  apart  on  his  own  suggestion 
and  assumption  of  creditorship;  and  now,  when  the  long- 
absent  reappears  to  claim  his  right,  subject  to  the  arrange- 
ments made  for  him,  and  under  the  conception  of  every  just 
demand  residing  in  the  agent,  he  is  told  that  the  only  path  to 
a  successful  vindication  of  his  title  lies  over  the  ruins  of  a 
fiunily  compact,  in  the  faith  of  which  his  relatives  have  lived 
and  died.  I  cannot  but  rejoice  that  we  are  not  compelled  by 
any  abstract  rule  of  law  to  countenance  a  proposition  so 
fraught  with  injustice,  not  only  to  the  plaintiff  below,  but  also 
to  those  who  have  expended  their  means  in  full  reliance  upon 
the  promises  of  the  defendant. 

The  attempted  interposition  of  the  statute  of  frauds  is  also 
without  effect.  Even  admitting  an  actual  entry  by  the  defend- 
ant,  upon  the  purparts  allotted  to  him  and  Daniel,  was  neces- 
sary to  consummate  the  partition — ^a  position  I  by  no  means 
concede — we  have  here  ample  evidence  of  such  exclusive 
occupancy.  True,  the  defendant  had  a  foothold,  in  his  father's 
time,  and  by  his  permission,  in  a  small  portion  of  the  tract; 
but  it  was  not  until  after  the  partition  made,  he  entered  upon 
the  enjoyment  of  the  whole  fifty-six  acres,  eighty  perches;  and 
it  is  not  denied  that  this  entry  was  by  virtue  of  and  in  con- 
formity with  the  partition.  Besides,  John's  prior  restricted 
occupancy,  on  the  death  of  his  father,  assumed  the  condition 
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of  a  poBsessioQ  in  common  with  the  other  tenants — per  my  et 
per  tout;  and  his  subsequent  distinct  holding  is  referable  alone 
to  the  actual  division  then  made.  The  case  is,  therefore, 
strictly  within  the  rule  which  looks  to  part  performance  of  an 
oral  contract  touching  the  title  of  lands,  as  essential  to  found 
a  claim  for  a  specific  performance  of  it. 

At  the  time,  then,  of  the  institution  of  this  suit,  all  the 
owners  of  this  tract  of  land  stood  in  the  relation  of  tenants  in 
severalty,  in  respect  to  each  other,  except  John  and  Daniel, 
who,  by  their  own  choice,  continued  to  be  tenants  in  common 
of  that  portion  assigned  to  them.  As  a  necessary  consequence, 
the  objection  that  this  action  should  have  been  brought  against 
all  of  the  heirs,  fails  with  the  assumption  of  a  continued  joint 
holding,  upon  which  it  is  bottomed.  The  joint  possession  hav- 
ing been  severed  by  a  valid  act,  and  John  being  thus  left  in  the 
position  of  one  tenant  in  common  claiming  in  exclusion  of  his 
fellow,  is  subject,  alone,  to  the  suit  of  the  excluded  tenant. 
That  this  suit  may  be  by  an  action  of  ejectment,  after  a  simple 
denial  of  his  right  to  participate  in  the  enjoyment  of  the  land, 
upon  the  doctrine  of  constructive  ouster,  is  established  by  LatL 
V.  PattersoUj  1  Watts  &  S.  184,  and  many  other  precedents. 

What  the  court  said  to  the  jury  on  the  subject  of  Daniel  s 
right  to  defalk  the  profits  received  by  John,  against  the  amount 
of  debts  paid  by  the  latter  for  the  former,  is  quite  correct. 
Indeed,  no  exception  was  taken  to  it  on  the  argument. 

The  bills  of  exception  to  evidence  are  subordinate  to  (he 
general  principles  already  discussed,  and  are  ruled  by  them. 
There  is  nothing  in  any  of  the  bills  requiring  distinct  discussion. 

By  molding  the  verdict  so  as  to  meet  the  facts  of  the  case 
and  the  ascertained  conclusions  of  the  jury,  the  court  did  no 
more  than  was  incumbent  on  it  to  do.  What  was  said  of 
"  back  claims  or  rents,"  may,  if  necessary,  be  rejected  as  sur- 
plusage, though  I  by  no  means  intend  to  say  this  is  essentiaL 

By  the  record  it  appears  the  judgment  was  entered  omitting 
that  portion  of  the  verdicL 

The  errors  assigned,  and  not  specifically  notioedy  weiv^  very 
properly,  not  urged  on  the  argument. 

Judgment  aiBrmed. 

Coulter,  J.,  dissented. 

Parol  Partition,  if  ezecated  and  not  firandalentk  it  tbII^.  See  £yiiel  ▼. 
Baxter,  61  Am.  Dec.  735,  and  oases  in  this  series  dted  in  the  note  iheretow 
The  principal  case  is  cited  as  establishing  the  Talidity  of  a  vdfamtaiy  parti- 
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taaa,  m  IksrUngkm's  AppnprkOhn,  13  Pa.  St.  490;  JHder  t.  Maui,  46  U  878; 
WUSard  ▼.  WmUxrd,  56  Id.  127. 

Past  PsmoBMAirGi  SuFwcumT  to  Take  Pabol  ConTBior  out  of  tlM 
•tetato  of  frauds:  See  Box  y.  Stafford,  61  Am.  Deo.  142;  and  note  referring 
to  prior  caaee  in  this  series. 

OcBTEB  BSTWXEN  Ck>-TEMAirT8,  What  Constitutbi:  Soo  •/ofies  ▼.  Weaihen- 
ftee,  61  Am.  Deo.  663,  with  cases  cited  in  note  thereto.  The  principal  case  ia 
eited  to  sastain  the  proposition  that  Tnaintaining  ezolnsiTe  oocnpation  and 
use  of  land  is  equivaleil^  to  actoal  ouster,  in  Cwmbefkmd  Valley  R*  R*  Co,  ▼• 
MeLamahpm,  69  Pa.  St.  30. 

BATmoATiOH  OF  Aovnt's  Aotb^  Bfraor  of:  SeeCtei&iiuf  ▼.  FTaOsr,  46  Am. 
Dec.  238^  citing  prior  eases. 

MODOIOATION  OF  VkBDIOT  BT  COUBT,  HOW  FAB  ALLOWABLE:  See  SMt  ▼• 

AUmm,  62  Am.  Dec.  893;  Rigg  ▼.  Cook,  46  Id.  462;  HmkhJmmm  ▼.  Ketty,  89 
Id.  250;  WaUen  ▼.  JmBnM,  16  Id.  586;  Rem  ▼.  Bather,  14  Id.  615;  FrkdJly  ▼. 
8km,  11  Id.  691;  lAUk  ▼.  Larrabee,  Id.  43;  Apthmp  v.  Backus,  I  Id.  26. 

AdMIBSIONS  AOTXD  nFON   BT  OtHKBS  CONCLUnVB  AGAINST  PARTT  MaX- 

nro  Thbm.— In  the  note  to  Abn^  ▼.  KmgHand,  44  Am.  Dec.  491-497,  the 
esses  in  this  series  upon  the  admissibility  of  the  declaration  of  former  ownm 
of  realty  are  eited.  False  representations  as  to  credit  of  purchaser  of  goods 
are  adndssible  to  impeach  the  sale:  Tftompaon  v.  Roee,  41  Id.  121,  and  note. 
See  also  remarks  on  admissions  in  general,  in  note  to  Rkhardeon  y.  Rkkard^ 
fofi,  30  Id.  644. 

Pbofits  Rbceivbd  bt  Co-txnabt,  when  may  be  recovered  and  when  sel 
off  by  other  co-tenant:  See  Chambere  ▼.  Chaimbere,  14  Am.  Dec.  685;  Nelmm*^ 
lltkn  ▼.  Cla^e  Hekn,  23  Id.  387;  Porter  v.  Hooper,  29  Id.  480;  R^^^  t. 
LeMeEh^r%,  30  Id.  613;  i/onoodby.  Daiy,  36  Id.  294^  and  notes  thereta 
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Pbopkbxt  Taddt  Bf  EzBoonoN  MUST  be  Disposed  of  bt  Pvblio  and  doI 
by  private  sale,  which  is,  in  such  case,  at  least  coastructifely  frandBleiit. 

Lnx>B8Binirr  on  ExBcmnoN,  "This  Lett  at  Bisk  of  PLAXMnFF,"  meaas 
that  the  property  may  be  left  with  the  defendant  until  sale^  at  the  risk 
of  pUuntifl^  and  not  at  the  risk  of  the  sheri£ 

LiATDTO  Pbofebtt  Lbtud  on  in  Possession  of  DKnNDABT,  with  the 
plaintiff's  consent^  does  not  jwr  S0  divest  the  exeoation  lien.  In  the  ab* 
lonoo  of  fraud. 

Pudb  EzBOunoN  wiui  bb  Posiponbd  to  8ubsb<|ubht  BzBOonoini  wfasn 
the  property  lavied  upon,  or  a  portion  thereof^  is  sold  nnder  the  prior 
exeeation  at  private  sale^  without  the  ooosent  of  the  subsequent  exeoa- 
tion orediton^  which  esnnot  be  inferred  from  the  indonementk  ''ai 
plaintiff's  risk,"  on  sooh  subsequent  executions. 

This  is  an  appeal  from  a  decree  of  the  oourt  of  common  plea* 
of  Franklin  county.  Richards  obtained  a  judgment  against 
Oarlin  and  a  Jl.  /a.  thereon.  Subsequently)  on  the  same  day 
with  the  isBuance  of  the  first  Jl.  /a.,  a  second  execution  waa  is- 
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Baed  in  fayor  of  Keyser  against  Oarliii.  And  on  the  next  day 
a  third  execution  against  the  same  defendant  was  issued  to  the 
Bank  of  Chambersburg.  On  the  first  two  writs  was  indorsed, 
^'  Levy  at  the  risk  of  the  plaintiff;"  and  on  the  third,  ''  The 
levy  made  by  the  sheriff  on  this  writ  is  to  be  at  the  risk  of  the 
plaintiff,  and  of  F.  Smith  and  Jacob  Heck,  the  indorsers  on 
the  note  on  which  the  judgment  was  obtained."  Another  exe- 
cution was  afterwards  issued  in  favor  of  Franklin  county,  on 
which  the  property  was  sold;  but  this  writ  was  subsequently 
set  aside.  The  executions  were  all  levied  on  the  same  prop- 
erty, which  consisted  of  drugs,  medicines,  and  the  like.  The 
decree  of  the  court  was  that  the  money  in  the  sheriff's  hands 
be  first  applied  to  the  execution  of  Richards,  and  secondly  to 
that  of  Keyser.  Keyser  appealed  on  grounds  appearing  in  the 
opinion  of  the  court. 

/.  Nillj  for  Keyser. 

jp*.  Smith,  for  the  bank. 

W.  ReiUy,  for  Richards. 

By  Court,  Rogers,  J.  It  seems  to  be  conceded  by  the 
learned  judge  who  ruled  this  case  that  the  execution  of  Dr.  J. 
C.  Richards  was  postponed  in  favor  of  subsequent  execution 
creditors.  Indeed,  it  is  difficult  to  come  to  a  different  conclu- 
sion. It  appears  in  evidence  that  by  an  agreement  between 
Richards  and  Garlin,  the  defendant  in  the  execution,  the  result 
of  a  previous  understanding,  that  the  store  on  which  his  levy 
was  made,  was  to  be  left  open,  and  that  the  clerk  of  the  de- 
fendant was  to  sell  the  goods  in  the  same  way  as  before  the 
levy.  Richards  indorsed  on  the  execution,  ''This  levy  at 
the  risk  of  the  plaintiff."  In  pursuance  of  this  agreement  the 
store  was  left  open,  and  the  goods  were  sold  at  private  sale,  as 
before  the  levy,  until  the  twenty-first  of  April,  twelve  days 
after  the  return  day  of  the  writ.  The  private  sales  during  that 
time  amounted  to  one  hundred  and  seven  dollars.  Of  this 
sixty  dollars  was  paid  directly  to  Richards,  at  the  instance  of 
the  sheriff,  and  without  passing  through  his  hands.  The 
clerk,  by  the  agreement,  was  employed  by  Richards,  and  was 
to  be  paid  by  him. 

Property  taken  in  execution  must  be  disposed  of  by  public 
and  not  by  private  sale.  To  permit  it  to  be  sold  otherwise 
would  lead  to  fraud,  and  hence  such  an  arrangement,  although 
no  actual  fraud  may  be  intended,  is  deemed  fraudulent,  and 
consequently  postponed  the  execution  creditor  in  favor  of  other 
executions,  though  subsequent  in  date.     By  this  arrangement 
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there  was  a  postponement  of  the  sale  until  after  the  return 
day  of  the  writ.  The  control  and  direction  of  the  writ  was 
wantonly  taken  out  of  the  hands  of  the  sheriff,  but  no  notice 
whaterer  was  giTen  of  the  sale.  In  Oibbs  v.  Nedj/y  7  Watts, 
806,  it  is  ruled  that  even  a  sale  after  five  days'  public  notice, 
with  the  assent  of  thu  debtor,  is  fraudulent  as  against  his  other 
execution  creditors.  But  here  the  goods  are  sold  at  private 
sale,  without  any  nodce  whatever,  in  which  respect  it  is  much 
stranger  than  CHbba  y.  Nedy.  But  Bingham  v.  Yav/ng,  10  Pa. 
St.  895,  cannot  be  distinguished  in  ^principle  from  this  case. 
In  Bingham  y.  Yotmgy  it  is  ruled  that  where  an  execution 
creditor  procures  a  special  deputy  to  be  appointed  by  the 
sheriff,  and  the  goods  levied  on  in  a  store  are  sold  by  him  and 
the  defendant  at  private  sale,  until  other  executions  are  left 
with  the  sheriff,  the  prior  execution  is  postponed.  In  Bing- 
hamY.  Yotrng^  as  in  this,  the  sheriff  appointed  a  deputy,  who, 
with  the  defendant,  made  private  sales.  There  the  public  sale 
was  before,  here  after,  the  return  day  of  the  writ;  and  the  store 
was  kept  open  for  private  sales  some  days,  here  eighteen  days. 
In  neither  case  had  the  sheriff  any  control  or  management  of 
the  sales.  In  all  essential  respects  that  case  is  identical  with 
this. 

Did  the  question  rest  here,  the  case  would  be  attended  with 
no  difficulty  whatever.  This  the  court  expressly  admitted,  but 
they  are  of  opinion  the  first  execution  creditor  is  not  postponed, 
because  the  subsequent  execution  creditors  ate  in  pari  delieiOy 
or,  as  Judge  Watts  terms  it,  in  the  same  boat.  If  the  premises 
be  correct,  I  admit  the  conclusion  is  inevitable.  Are  they  then 
in  pari  delicto  t  In  the  first  place,  we  must  throw  out  of  view 
that  each  of  the  executions  contains  the  same  indorsement,  vis., 
*^  This  levy  at  the  risk  of  the  plaintiff."  It  must  be  remem- 
bered that  Dr.  Richards's  execution  is  not  fraudulent  as  against 
subsequent  executions,  because  of  that  indorsement  (for  if  it 
was,  there  would  be  no  gainsaying  the  defendant's  proposition), 
but  because  of  the  agreement  between  Dr.  Richards  and  the 
defendant,  Garlin.  Such  an  indorsement  is  understood  to 
mean  nothing  more  than  that  the  property,  until  sale,  might  be 
left  with  the  defendant,  at  the  risk  of  the  plaintiff,  and  not  at 
the  risk  of  th^  sheriff;  that  if  the  property  is  not  produced  on 
the  day  of  sale,  so  far  as  regards  the  plaintiff,  the  sheriff  is  re- 
leased, and  further,  perhaps,  as  an  agreement  to  indemnify  the 
sheriff  for  a  levy  on  the  goods  of  a  stranger:  1  Troubat  & 
Haley,  483,  in  note.    This  course  is  frequently  adopted  when 
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the  plaintiflF  has  confidence  in  the  defendant,  or  when,  for 
other  causesi  he  is  willing  or  desirous  the  goods  should  not  be 
lemoyed. 

But  such  an  indorsement  does  not  amount  to  a  direct  or  im- 
plied stay  of  the  proceedings,  nor  is  it  understood  without 
more  that  the  execution  is  put  in  the  hands  of  the  sheriff  for 
security,  and  not  for  sale.  Such  an  indorsement  does  not,  nor 
does  it  purport  to,  interfere  with  the  action  of  the  sheriff  in 
any  other  particular.  Although  it  must  be  confessed  there  is 
appearance  of  contradiction  in  the  dicta  of  some  of  the  judges, 
yet  it  is  the  rule  in  this  state,  and  in  the  neighboring  state  of 
New  York,  as  is  decided  in  Eberle  y.  Mayer j  1  Rawle,  869; 
H(weU  y.  Alkyn^  2  Id.  283;  Doty  y.  Turner^  8  Johns.  20;  Con^ 
manmaUh  y.  Strembaekj  3  Rawle,  343  [24  Am.  Dec.  351]; 
CorUes  y.  Stanbridge^  5  Id.  290 — ^that  merely  leaying  the  prop- 
erty in  possession  of  the  defendant,  though  with  the  plaintiff's 
consent,  is  not  per  se  fraudulent.  The  rule  is,  if  goods  be  left 
in  defendant's  possession,  eyen  with  plaintiff's  permission,  the 
lien  is  not  lost,  unless  there  be  fraud.  Casting  aside,  therefore, 
that  which  does  not  enter  into  its  merits,  is  there  any  eyidence 
that  the  subsequent  execution  creditors  acceded  to  the  arrange- 
ment made  between  Dr.  Richards  and  the  defendant,  Garlin? 
Of  this  important  fact  we  perceiye  no  proof.  There  is  nothing 
to  eyince  that  the  subsequent  execution  creditors  agreed  that 
the  store  should  be  left  open,  and  that  the  goods  might  be  sold 
by  the  clerk  at  priyate  sale.  If  there  was,  they  were  then  in 
pari  delicto,  or,  as  the  judge  expresses  it,  in  the  same  boat 
No  direction  was  giyen  by  them  to  the  sheriff,  except  what 
appears  on  the  back  of  the  writ,  the  effect  of  which  has  been 
already  considered.  So  fai  from  proof  of  an  assent  to  the 
agreement,  on  their  part,  there  is  proof  from  which  plain 
inference  may  be  drawn  that  they  did  not  agree  to  it.  The 
sheriff  says  he  would  most  certainly  haye  closed  the  store  if 
it  had  not  been  for  Dr.  Richards.  He  would  haye  had  some 
adyice  before  he  would  haye  closed  on  the  two  other  executions. 
Neither  of  the  other  two  gaye  him,  as  he  says,  orders  not  U> 
close  the  store.  They  left  him  to  exercise  his  own  discretion 
about  it.  He  would  not  haye  suffered  the  store  to  remain  open, 
unless  Ke3rser  and  the  bank  had  agreed  that  the  leyies  should 
be  at  their  risk,  as  marked  on  the  execution.  There  was  then 
no  agreement  whateyer  between  the  two  last  execution  credi- 
tors and  the  sheriff,  such  as  is  proyed  took  place  between  him, 
the  plaintiff  and  the  defendant;  or  if  there  was,  certainly  no 
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proof  of  it  was  given.  The  sheriff  was  governed  in  his  actions, 
as  regards  them,  solely  by  the  indorsement  on  the  writ,  aa  he 
testifies. 

The  defendant  in  error  wishes  us  to  infer  a  knowledge  of^ 
and  consequent  acquiescence  in,  the  agreement  But  the  evi- 
dence on  this  point  is  too  loose  and  unsatisfactory.  It  is  true^ 
they  may  have  known  of  the  first  execution,  that  the  store  re* 
mained  open  from  that  time,  the  third  of  April,  the  day  of  levy, 
until  the  twenty-first,  when  the  store  was  closed,  and  that  in 
the  intermediate  time,  the  clerk  was  engaged  in  selling  the 
goods.  However  this  may  be,  there  is  no  proof  even  of  any 
knowledge  of  the  secret  agreement,  even  if  that  would  affect 
them,  which  I  by  no  means  admit;  much  less  is  there  any 
evidence  &om  which  we  would  be  at  liberty  to  infer  they  became 
parties  to  the  arrangement. 

Decree  of  the  court  reversed,  and  the  money  ordered  to  be 
paid  to  the  bank  and  Greorge  H.  Keyser,  in  order  of  time  the 
executions  came  to  the  hands  of  the  sherifi*;  the  balance,  if  any, 
to  be  paid  to  Dr.  Richards's  execution. 

Pkopbbtt  Levied  os  undsb  Execution  may  be  left  in  poeMM&on  of  de- 
fendant without  divesting  the  lien:  See  Weaiherbjf  ▼.  OovingUmf  49  Am.  T>eo. 
623,  and  note  citing  prior  cases;  BuUar  v.  Maynard^  27  Id.  100,  and  note. 

ExEOunoN  ov  Party  PERiomMO  €k>OD0  levied  npon  thereunder  to  be 
sold  at  private  sale  is  postponed  to  subsequent  ezeoutions.  The  prinoipel 
ease  is  cited  to  this  effect  in  Pary  ds  Co,*»  Appeal,  41  Fa.  St  277;  Pisroe  ▼• 
61  Id.  420;  see  also  Wort' i  Appeal,  92  Id.  261. 


Walter  v.  Gebnant. 

flS  Pbhnstlvakia  State,  61A.J 
IA4TIV0  Pbopertt  Pubchased  AT  Sherifv's  Sale  in  Possebbion  of  Foa- 

WXB  OwvEB  for  his  use,  or  even  for  his  consumption,  is  not  fraudulent; 

but  if  the  purchaser  falsely  declare  that  he  is  buying  for  the  family,  or 

to  seQ  again  at  an  advanced  price  for  the  benefit  of  the  ereditan,  the 

proper^  will  remain  with  the  debtor,  subject  to  subsequent  ezeontioiM 

against  the  debtor. 
Tbopbbtt  Bought  in  at  Shekiff's  Sale  with  Devtob's  Monet  is  sabjeel 

to  subsequent  executions  against  the  debtor. 
Dklabations  of  Br-sTANDRBfl  at  Sheriff's  Sale  abb  ADioasiBLB  as  pari 

of  re$  geUtE,  in  a  question  of  fraud,  when  they  show  that  the  pnrohaaar'a 

professions  affected  the  bidding. 
MonoN  FOB  New  Trial  is  Remedy  in  Casb  of  Wbono  Vebdiot. 

An  action  of  trespass  was  instituted  by  Walter  against  Ger* 
oant,  an  ex-sheriff,  for  damages  suffered  from  the  seizure  and 
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sale  of  plaintiff's  goods  under  an  execution  against  George 
Ouenther.  Walter  had  purchased  the  goods  at  an  execution 
sale  of  the  property  of  said  Ouenther,  on  a  judgment  against 
him  in  £Etyor  a  third  party,  and  after  his  purchase  had  left 
them  in  the  possession  of  Ouenther,  on  another  judgment  and 
execution  against  whom  the  defendant  sold  them,  after  notice 
of  Walter's  claim.  The  defense  was,  that  the  sale  to  Walter 
was  fraudulent;  that  he  so  conducted  himself  at  the  sale,  by 
trick  and  subterfuge,  as  to  prevent  feiir  competition  among  the 
bidders  for  the  property,  and  thus  purchased  it  himself  at  an 
under-value.  The  character  of  the  evidence  introduced  under 
this  defense  appears  from  the  opinion  below.  The  jury  gave  a 
verdict  for  the  defendant;  whereupon  errors  were  assigned. 

Deeheti  and  Banls^  for  the  plaintiff  in  error. 
N.  D.  Stnmgj  for  the  defendant  in  error. 

By  CouBT.  The  law  of  the  case  seems  to  have  been  stated 
aoourately  and  fiEiirly,  It  is  certainly  not  a  fraud  to  leave 
property  purchased  at  sheriff's  sale  in  the  possession  of  the 
former  owner  for  his  use,  or  even  for  his  consumption.  No 
prestmiption  of  fraud  arises  from  retention  of  possession  after 
a  sale,  which,  being  made  under  the  supervision  of  the  law, 
cannot  be  colorable;  and  permission  to  use  or  enjoy  the  thing 
bought  is  an  act  of  benevolence,  which  does  not  amount  to  a 
gift  of  it,  or  revest  it  in  the  debtor.  But  if  the  purchaser 
fidsely  appeal  to  the  benevolence  or  the  cupidity  of  the  bid-* 
ders  or  creditors,  by  giving  out  that  he  is  buying  for  the  fiim- 
ily,  or  to  sell  again  at  an  advanced  price  for  the  benefit  of  the 
creditors,  the  property  will  remain  with  the  debtor,  subject  to 
subsequent  executions.  Any  false  declaration  of  intention  to^ 
gain  a  particular  advantage  would  have  that  effect.  So,  if 
the  property  were  bought  in  for  the  family  with  the  debtor's 
money;  and  in  all  these  principles  the  jury  were  properly 
instructed.  But  it  is  said  there  was  no  evidence  to  be  sub* 
mitted.  The  evidence  was  certainly  scant;  still  there  was 
enough  to  carry  the  case  to  the  jury.  The  fax;t  that  the  plain- 
tiff converted  part  of  the  property  to  his  own  use,  and  the  fact 
that  he  promised  the  bidders  to  sell  the  property  again  for 
their  advantage,  but  did  not,  were  circumstances  of  more  or 
less  weight.  The  declarations  of  the  by-standers  at  the  sale 
were  proper  to  go  to  the  jury,  not  only  because  they  were  part 
of  the  res  gestx^  which  showed  that  the  plaintiff's  professions 
had  affected  the  bidding,  but  because  the  slightest  circum- 
stapces  are  admissible  in  questions  of  fraud.    The  case  was 
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properly  put  to  the  jtuy;  and  if  the  verdict  was  wrongi  fhd 
plaintiff  had  no  remedy  but  a  motion  for  a  new  trial 
Judgment  affirmed. 

FaLSX  RlFBISEirrATIOVS,  BT  WmCH  OoiCFBTTnOH  AMOHOSr  Bddibs  at 
ezeontioQ  nle  is  prerented,  vitiato  the  sale:  See  Siovall  ▼.  F.  <ft  M.  Bank,  4tl 
▲m.  Deo.  86^  and  note  referring  to  prior  oases;  FouXk  ▼.  MeFarkaMf  tJ  Id. 
M*7»  sad  note.  The  principal  case  is  dted  to  the  effect  that  one  parchasiQg 
property  at  a  judicial  sale^  through  trick  or  miarepresentatioii,  must  noi 
expect  to  hold  it  through  tiie  help  of  the  courts,  in  Power  ▼.  TJuny,  92  Pa. 
St.  351;  and  that  the  fraudulent  intent  of  the  buyer  in  such  case  isa  questioii 
lur  the  jury,  in  Brotherlme  ▼.  8wire$,  48  Id.  69. 

Ksw  Teial,  whkn  Oravtxd  BiOAcm  Vkbdiot  is  Aoadtst  Evidings:  See 
JTaUw.Poffe^iSAm.  Dec  235;  Clark  v.Whittaher,  Id.  IW;  Qtrruk  v.  Namm^ 
S9  Id.  689,  and  note  092,  collecting  prior  cases. 

PuBOHAflEB  OF  Pbbsonal  PBOPBBTr  AT  Shbbxvf's  Sali  may  leave  it  with 
the  defendant  in  execution,  under  any  lawful  contract  of  bailment.  The 
principal  ease  is  cited  on  this  point  in  Smiih  ▼.  Orimnant  91  Fa.  St.  480.  See 
alio  cases  in  this  series  collected  in  the  note  to  Staoall  ▼.  F.  Jb  Jf.  Bamk,  47 
Am.  Dec  8S. 

DBOLAaATioirB  Of  Bt-stavdbbs  as  Part  of  Bis  OmuB.— In  Hiiffg  ▼.  WWdna^ 
1  Grant,  73,  it  is  decided  that  the  declarations  of  third  parties  to  the  effect 
that  they  would  have  bid  more  at  a  Coroner's  sale  if  the  plaintiff  had  not 
declared  that  defendant  could  obtain  the  property  from  him  if  he  bought  it^ 
upon  payment  of  purchase  money  and  interest^  are  not  admissible  to  impeach 
that  sale.  But  the  court  declares  that  it  does  not  in  the  least  Impoga  tlie 
of  the  principal 
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ri8  PlHKSTLTAjriA  Btatb,  ML] 

Pbomibb  BT  Bahkbupt  to  Pat  Debt  Duchaboed  bt  CBBffmaAn  in  bank* 
ruptcy  is  binding,  though  not  made  to  the  creditor  or  his  anthorissd 
agent. 

IvsxKUOTiONS  OK  PoiNT  AssuicKD  BT  CoiTKBiL  should  uot  be  givcn,  without 
some  evidence  from  which  it  might  be  fairly  inferred. 

CouBT  OF  Common  Plbas  mat  Make  Bulbs  regulating  a  request  for  instruc- 
tions on  points;  and  where  requested  instructions  have  not  been  fur^ 
nished  to  opposite  counsel,  according  to  rule,  it  is  not  error  to  refuse 
them. 

Case  by  Sarah  Haines  et  al.,  executors  of  Haines,  deoeased, 
against  Stanffer,  on  a  promissory  note  dated  September  12, 
1843,  and  alleged  to  have  been  given  by  defendant  to  HaineSi 
deceased.  George  Leaman  was  called  by  the  plaintiffs  at  the 
trial,  and  testified  that  at  about  the  time  that  defendant  went 
into  bankruptcy,  but  whether  before  or  after  witness  could  not 
remember,  defendant  declared,  in  a  conversation  with  witness 
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as  to  what  debts  he  would  pay,  that  Haines  had  been  a  good 
customer  of  his  and  he  would  not  let  him  stick.  Defendant 
showed  his  discharge  under  the  bankrupt  act,  on  September 
80, 1842:  and  acknowledged  that  before  that  discharge  he  had 
given  II  \ines,  deceased,  the  note  in  suit,  but  that  the  date  had 
been  alu-red  so  as  to  purport  a  time  after  his  discharge.  The 
remainii)^  facts  will  be  found  stated  in  the  opinion.  Verdict 
for  plaint]  t]*.  and  defendant  brings  error. 

Long,  for  the  plaintiff  in  error.  .      • 

Stevens,  {kyitra,  whom  the  court  did  not  hear. 

By  Court,  Burnside,  J.  There  was  no  error  in  the  court  ad- 
mitting the  evidence  of  George  Leaman,  who  proved  that  the 
defendan*l  declared  that  he  would  pay  Major  Haines,  who  had 
been  his  frien'^  and  he  would  not  let  him  stick.  The  time  of 
this  declaration,  as  well  as  the  subject-matter  of  it,  were  (of 
the  jury,  under  the  care  and  direction  of  the  court.  The  evi* 
dence  was  admissible,  in  acoo^ance  with  the  ruling  of  this 
court  in  many  cases. 

In  Kingston  v.  Wharton,  2  Serg.  &  R.  208  [7  Am.  Dec.  638], 
it  was  held  that  where  a  debtor,  previous  to  his  bankruptcy, 
promises  a  particular  creditor  to  pay  the  debt  when  he  shall 
be  able,  his  certificate  of  a  discharge  under  the  act  of  1800  is 
no  bar  to  an  action  on  the  new  promise,  although  the  original 
debt  might  have  been  proved  under  the  commission;  nor  need 
the  new  promise  be  made  to  an  agent  of  the  creditor,  to  give 
a  good  cause  of  action:  McKirdey  v.  O^Keson,  5  Pa.  St.  369. 

The  principle  is  further  illustrated  in  Comfort  for  MUlikena 
V.  Eisenbeis  [11  Pa.  St  13],  decided  in  Harrisburg  in  May  last, 
but  not  yet  reported.  It  is  there  held  that  a  promise  by  a 
bankrupt  to  pay  a  debt  discharged  by  certificate  is  binding, 
though  not  made  to  the  creditor,  or  his  authorized  agent.  We 
think  that  the  evidence  was  properly  admitted. 

The  second  error  is  to  the  charge  of  the  court  Upon  a  care- 
fill  examination  of  the  evidence  and  the  charge,  we  see  no 
error.  The  jury  were  instructed  that  the  defendant's  signature 
to  the  note  was  proved  in  the  usual  way.  The  defense  and 
allegation  of  the  defendant  was,  that  the  note  in  suit,  which 
bore  date  subsequent  to  the  discharge  and  certificate  under 
the  bankrupt  law,  had  been  altered  in  its  date,  from  a  period 
prior  to  the  discharge,  for  the  purpose  of  avoiding  the  effect 
of  the  bankruptcy.  The  fieu^e  of  the  note  exhibited  no  evidence 
of  the  alteration  to  sustain  this  allegation.    The  defense  restec* 
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Aolelj  on  the  alleged  declarations  of  Haines,  as  proved  by 
Morton  and  Peck,  that  he  held  a  note  for  six  hundred  dollars, 
dated  prior  to  the  proceedings  and  discharge  in  bankruptcy, 
and  there  was  no  way  to  recover  it,  unless  he  got  a  new  note 
from  Stauffer.  The  case  of  Haines  v.  Stauffer,  10  Pa.  St.  863, 
is  not  inconsistent  with  the  ruling  of  this  case.  There  the 
court  submitted  as  a  fact  to  the  jury  the  ingenious  suggestion 
of  the  defendant's  counsel,  of  which  there  was  no  evidence. 
The  determination  of  this  court  was,  that  where  a  state  of  facts 
could  not  be  inferred  on  a  demurrer  to  evidence,  it  was  error 
to  submit  their  determination  to  a  jury.  I  think  the  case  was 
fairly  put  to  the  jury,  under  the  evidence,  and  in  accordance 
with  the  principles  settled  by  the  supreme  court;  and  the  jury 
were  instructed,  if  they  found  the  note  in  suit  given  by  the 
defendant  as  it  purported,  the  plaintiff  was  entitled  to  a  ver- 
dict. If  it  was  not  given  as  it  purported,  or  its  date  altered, 
the  plaintiff  ought  not  to  recover.  A  court  has  no  right  to 
submit  a  point  assumed  by  counsel  without  some  evidence 
from  which  it  might  be  fairly  inferred. 

The  learned  counsel  had  requested  the  court  to  instruct  the 
jury  on  some  ten  points — which  the  court  refused  to  notice, 
because  they  were  not  furnished  for  the  opposite  counsel,  agree- 
ably to  the  rule  of  the  common  pleas,  and  because  the  instruc- 
tions in  the  general  charge  were  all  the  case  required. 

The  common  pleas  has  a  right  to  make  rules  regulating  a 
request  for  instructions  on  points.  Many  cases  have  been 
reversed,  in  this  court,  on  points  put  and  answered  by  the 
court,  near  to  or  at  the  close  of  a  charge,  artfully  put  by  inge- 
nious and  able  counsel,  which  had  not  been  considered  by  coun- 
sel on  the  trial,  or  carefully  considered  by  the  judge.  This  is 
a  practice  of  professional  skill  with  which  I  have  been  long 
familiar.  The  courts  owe  it  to  themselves,  as  well  as  to  suitors, 
to  make  such  rules  as  will  prevent  surprise,  and  enable  them 
to  answer  upon  reflection,  and  without  a  waste  of  the  public 
time.  Here  the  rule  of  court  had  not  been  complied  with,  and 
the  defendant's  counsel  were  not  entitled  to  an  answer. 

The  judgment  is  affirmed. 

PlomBa  BT  Banxbuft  to  Pat  Discba&qsd  Dkbt,  Suffiouwcr  of:  Sat 
TooBtheimer  ▼.  Keytar,  61  Am.  Dec.  555;  Merrkun  v.  Baylty^  48  Id.  691,  citins 
prior  cases. 

iKsmEacnoNs  Assuiono  Facts  Which  cannot  bb  Faiblt  Inisbbbd  ibom 
BviDBNGB  should  be  refused:  See  Melledge  ▼.  Botton  Iron  Co.,  61  Am.  Deo. 
59,  and  note  74»  referring  to  prior  oaaea.    To  instruct  jury  on  matters  not 
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faiendenoe  ii  error:  8UU€  ▼.  HildreiK,  Id.  369.  RefoBalto  give  abttxaet  m« 
•traetions  is  not  error:  Stevenson*»  Hdra  y.  McRwary^  Id.  1Q2.  Bat  in  Md> 
ledge  ▼.  Boeton  Iron  Co.,  euprot  it  is  held  that  sn  instmotion  assaming  sa 
hypotfaetiosl  oase»  of  which  there  is  no  evidence,  is  regvded  as  a  mera  iQu- 
tration  of  a  mis  of  law  which  cannot  nialead  the  juy. 


YuNDT's  Appeal. 

[IB  Psir]r8TLVi.iaA  Statb,  07S.] 

AsfTAaisoaaxT  n  Pdbb  and  Iarxvooablb  Gdt  Masb  bt  Pabott  to  Ghili> 
in  anticipation  of  such  child's  fatore  share  of  the  parent's  estate^  and  not 
involving  the  idea  of  future  liability  to  answer. 

DicLAKATioKB  ov  DBOHDEifT'B  Dauobtbs  RESPBonNO  Dbbtb  doe  dsoodent 
from  her  husband  cannot  change  such  debts  into  advancements. 

Dbglabation  of  Parbkt  of  Intbmtiov  to  Tbbat  ExxBTCf o  Dbbt  dne  from 
child  or  husband  thereof  as  an  advancement  will  not  produce  this  eflEed 
when  not  agreed  to  by  the  child,  nor  accompanied  by  an  act  obHteratoig 
the  obligation  as  a  debt. 

No  WoBP  OB  Phbasb  IB  Tbstahxht  oan  bb  Dzvbbtbd  from  its  appropii* 
ate  subject  by  extrinsic  evidence  showing  that  testator  commonly,  or  ca 
that  particular  occasion,  used  the  disputed  word  in  a  sense  peculiar  to 
himself,  or  even  in  a  popular  sense^  as  distinguiflhed  from  its  strict  and 
primary  import. 

Hbib  18  Bbtitlbd  to  Intbbbbt  on  hd  Shabb  from  time  vHien  distribn- 
tion  was  made  to  theother  legatees,  and  ought  to  have  been  made  to  him. 

Intbbbbt  18  not  Gbmkballt  Chabobablb  on  Ai>vanobmbntb;  but  when 
by  the  method  used  in  calculating  an  heir's  share  the  auditors  have  ob- 
tained the  same  result  as  if  interest  had  not  been  charged  on  advance- 
ments, their  report  will  be  sustained. 

Intbbbbt  on  Suics  Abcbbtaxnbd  to  bb  in  Exbcutob'b  Hands  will  not  b» 
suspended  pending  the  examination  of  th«r  account. 

Appeal  by  the  executors  of  the  will  of  John  Yundt  from  a 
decree  of  the  orphans'  court  of  Lancaster  county.  The  execu- 
tors filed  their  account  on  the  thirteenth  of  November,  1834, 
showing  a  certain  balance,  which  was  distributed  among 
Yundt's  children,  with  the  exception  of  the  appellees.  A 
second  account  was  filed  in  1844,  showing  a  much  larger  bal* 
ance  in  their  hands.  In  June,  1847,  the  appellees,  children  of 
Mary,  or  Polly,  Horst,  who  was  Yundt's  daughter,  petitioned 
the  orphans'  court  for  a  citation,  calling  upon  the  executors  ta 
show  cause  why  they  should  not  pay  the  petitioners  their  share 
of  decedent's  estate.  The  citation  was  awarded  and  auditors 
appointed,  who  reported  on  March  14, 1849,  that  they  found  in 
the  hands  of  the  executors,  in  1844,  thirty-seven  thousand 
three  hundred  and  sixty  dollars  and  forty-nine  cents,  of  which 
one  ninth,  or  Mary  Horst's  share,  they  found  to  be  seven  thou- 
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sand  dollars  and  fartyHsiz  cents,  from  which  deducting  an  ad- 
yancement  of  four  hundred  and  forty  dollars  and  sixty  cents, 
with  interest  thereon  to  the  amount  of  three  hundred  and  sey- 
enty-seyen  dollars,  or  in  all  eight  hundred  and  seventeen 
dollars  and  sixty  cents,  they  found  Mary  Horst's  children  to 
be  entitled  to  six  thousand  one  hundred  and  eighty-three  dol« 
lars  and  eighty-six  cents.  Exceptions  to  this  report  were  filed 
on  the  part  of  the  executors,  and  to  a  decree  of  the  court  con* 
finning  the  report  this  is  an  appeal.  The  questions  inyolyed 
are  fully  stated  in  the  opinion  of  the  court 

Fratefj  for  the  appellants. 
8Uven$y  wntra. 

By  Court,  Bell,  J.  John  Yundt,  by  his  last  will,  dated 
\Iarch  28, 1829,  directed  the  remainder  of  his  estate  to  be  ap* 
parently  increased  by  the  addition  of  aU  the  advancements 
theretofore  made  by  him  to  his  children,  and  the  aggregate 
thus  ascertained  to  be  divided  into  ten  equal  shares,  to  be  dis- 
tributed among  certain  of  his  children  named,  after  deducting 
from  the  share  of  each  child  the  sum  advanced  to  him  or  her 
by  the  testator.  Among  these  children  is  named  his  daughter 
Polly,  then  intermarried  with  Joseph  Horst,  who  was  largely 
indebted  to  the  father.  The  latter,  sedulous,  as  it  would 
seem,  to  preserve  for  the  use  of  his  daughter  such  share  of  Yam 
estate  as  might  be  found  coming  to  her,  under  the  provision  I 
have  alluded  to,  created  a  trust  for  the  preservation  of  the* 
fund  during  the  coverture  of  the  daughter,  with  a  direction  to 
pay  over  to  her  the  fund,  absolutely,  should  the  coverture  be 
determined  by  the  death  of  the  husband;  but  should  he  sur- 
vive his  wife,  then  to  distribute  it  among  her  children  in  equal 
shares. 

That  by  this  a  benefit  was  intended  for  the  wife,  indepen- 
dently of  her  husband,  is  too  obvious  for  doubt  or  hesitancy.  It 
was  not  subject  to  be  defeated  by  his  improvidence,  nor  ab- 
sorbed by  debts  he  might  contract.  But  its  extent  was  to  be 
ascertained  by  charging  against  her  the  values  she  had  before 
received  at  the  hands  of  her  father,  by  way  of  advancement| 
or  in  the  words  of  the  testament,  "  all  advancements  shall  be 
respectively  deducted  from  each  respective  share  "  before  dis* 
tribution  made.  It  is  shown  that  all  the  daughters,  on  their 
intermarriage,  were  advanced  by  the  father  in  household  fur- 
niture and  other  necessary  articles,  and  some  of  them,  as  well 
as  the  sons,  received  assistance  in  cash. 

▲M.  Dm.  Vol.  Lm-HQ 
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The  articles  thus  furnished  to  Polly  amounted  to  four  hun- 
dred and  forty  dollars  and  sixty  cents,  of  which  a  memoran- 
dum was  made  by  the  father,  in  a  book  containing  also  an 
account  of  the  advancements  made  to  the  other  children  from 
time  to  time.  These  entries  wear  no  appearance  of  book-ac- 
counts, intended  to  constitute  the  evidence  of  debts  contracted 
by  the  children,  but  are,  beyond  question,  simple  memoranda, 
made  to  assist  in  carrying  out  the  then  entertained  and  after- 
wards expressed  intention  of  the  parent,  to  distribute  his  prop- 
erty equally  amongst  his  sons  and  daughters.  In  this  light 
they  have  been  viewed  by  all  the  parties  in  interest;  were  so 
introduced  by  the  executors  into  the  inventory  of  the  testator's 
effects,  and  are  now  accepted  all  round,  as  indicating  undis- 
puted amounts  to  be  treated  as  advancements  within  the  mean- 
ing of  the  will.    Of  these,  therefore,  no  question  is  made. 

But  Ilorst,  the  husband  of  Polly,  was,  long  before  the  making 
of  the  will,  indebted  to  his  father-in-law  for  money  loaned, 
money  paid  for  him,  and  rents  due  from  him.  For  the  pay- 
ment of  these  debts,  bonds,  notes,  or  other  securities  were 
taken,  amounting  in  the  whole  to  seven  thousand  seven  hun- 
dred and  thirty-seven  dollars  and  sixty-eight  cents.  In  ad< 
dition  to  this,  on  the  twentieth  of  April,  1826,  on  an  account 
stated  of  further  claims  held  by  the  testator  against  Horst,  the 
latter  was  found  indebted  to  the  former  two  thousand  eight 
hundred  and  seventy-three  dollars,  a  statement  of  which  fact, 
on  the  request  of  the  parties,  was  entered  in  a  book  other  than 
the  book  of  advancements,  Mrs.  Horst  at  the  time  remarking, 
^^  This  we  owe  to  father  Iionestly."  Can  this  indebtedness  of 
her  husband  be  used  for  the  purpose  of  absorbing  Mrs.  Horst's 
interest  under  the  will  of  her  father,  and  thus  defeating  the 
claim  now  made  by  her  children,  the  appellees?  It  is  con- 
ceded it  cannot  bo  so  used,  unless  it  can  be  considered  in  the 
nature  of  an  advancement  made  to  the  husband  and  wife;  for 
by  the  directions  of  the  will,  advancements  alone  are  to  be  de- 
ducted from  the  residuary  legacies.  But  advancement,  in  its 
legal  acceptation,  does  not  involve  the  idea  of  obligation,  or 
future  liability  to  answer.  It  is  a  pure  and  irrevocable  gift 
made  by  a  parent  to  a  child  in  anticipation  of  such  child^s 
future  share  of  the  parent's  estate.  Regarded  only  in  their 
inception,  this  cannot,  with  any  show  of  reason,  be  asserted  of 
the  husband^s  liabilities.  They  exhibited  no  single  quality  of 
gift.  Obligation  to  pay  was  an  idea  inseparable  from  them, 
subjecting  the  husband  to  coercive  process,  under  the  pressure 
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of  which  he  would  in  Yain  have  BUggested  that  his  father-in- 
hiw  intended  only  the  advancement  of  his  daughter,  uncon- 
nected with  the  thought  of  reclamation.  Nor  was  the  charao- 
ter  of  debt  which  attached  upon  the  settlement  of  1826  at  all 
modified  or  affected  by  the  remark  of  Mrs.  Horst  I  have  cited. 
If  it  was  an  obligation  resting  on  the  husband  at  the  moment 
of  its  ascertainment,  nothing  his  wife  could  say  would  have 
tne  effect  to  make  her  a  joint  debtor:  Di>rranee  v.  SeoU^  8 
Whart  809  [81  Am.  Dec.  509];  and  if  it  had,  it  would  not 
help  the  appellant's  case,  for  the  sum  ascertained  would  still 
retain  all  the  characteristics  of  a  debt.  This  brings  us  to  the 
inquiry,  whether  the  evidence  offered  of  the  declarations  of  the 
testator,  tending  to  show  an  intention  to  treat  the  debts  due 
from  his  children  and  their  husbands  as  advancements,  ought 
to  have  been  received.  Were  this  a  case  of  intestacy,  the  ques* 
tion  put  must  have  been  met  by  a  flat  negative  under  the  an- 
thority  of  our  own  cases. 

Nothing  seems  to  be  better  settled  than  that  the  ex  parte  dec- 
larations of  a  parent  of  an  intention  to  treat  an  existing  debt  as 
an  advancement,  not  communicated  nor  agreed  to  by  the  child, 
nor  accompanied  by  an  act  sufficient  to  obliterate  the  obliga- 
tion as  a  debt,  cannot  change  it  into  gift  by  way  of  advance- 
ment, whether  the  evidence  be  offered  by  the  child  to  defeat 
the  recovery  of  the  debt,  or  by  the  representatives  of  the  parent 
to  bar  the  child's  claim  to  a  distributive  share  of  the  parent's 
estate:  Haventoel  v.  Sarbaehj  1  Watts  &  8.  890;  Levering  v. 
RiUenhoueej  4  Whart  187;  much  less  can  such  evidence  be  in- 
troduced for  the  purpose  of  saddling  a  daughter  with  the  debts 
of  her  husband,  as  advancements  made  in  anticipation  of  her 
future  interest  in  the  parent's  property.  This  rule  does  not, 
however,  exclude  written  entries  made  by  the  parent  of  ad- 
vancements, as  is  shown  by  Hengeffe  Estate^  6  Watts,  86,  nor 
declarations  contemporaneous  with  the  transaction,  dedaratory 
of  its  nature.  But  a  further  difficulty  lies  in  the  way  of  the 
appellants.  Their  effort  is  either  to  explain  the  terms  of  a  tes- 
tamentary writing  by  parol,  or  to  defeat  a  legacy  by  oral  dec- 
larations inconsistent  with  it 

Now,  though  it  is  true  that  where  the  language  of  a  will  has 
no  apparent  object  upon  which  to  operate,  evidence  aliwnde 
may  be  used  to  introduce  one,  the  general  rule  is,  that  no 
word  or  phrase  in  a  testament  can  be  diverted  from  its  appro- 
priate subject  by  extrinsic  evidence,  showing  that  the  testator 
commonly,  or  on  that  particular  occasion,  used  the  disputed 
word  in  a  sense  peculiar  to  himself,  or  even  in  a  popular  sense, 
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as  difltinguiBhed  from  its  strict  and  primary  import:  1  Jarm. 
on  Wills,  858.  In  the  instance  before  us,  the  word  "  advance* 
ment|"  as  used  in  this  will,  has  its  appropriate  object,  as  w€ 
have  seen,  and  consequently  there  can  be  no  apology  for  dis* 
regarding  the  generid  rule  excluding  oral  proof.  That  the 
legacy  given  to  Mrs.  Horst  and  her  chUdren  cannot  be  thus 
defeated  is  abundantly  established  by  Kreider  v.  Boyer^  10 
Watts,  54,  a  case  which,  while  it  fully  recognizes  the  doctrine 
that  a  prior  legacy  may  be  adeemed  by  a  subsequent  advance- 
ment, and  even  tiiat  such  an  intention  may  be  shown  by  the 
testator's  declarations,  utterly  denies  that  such  declarations 
are  competent  to  convert  a  loan  made  by  the  testator  to  his 
son-in-law  into  an  advancement  of  the  daughter,  in  order  to 
defeat  a  legacy  given  to  the  latter  by  the  will  of  her  &ther, 
executed  after  the  creation  of  the  debt.  That  Joseph  Horst's 
liabilities  to  the  testator  were  considered  as  debtSi  by  every 
one  having  an  interest  in  the  subject,  up  to  and  after  the  tes- 
tator's death,  is  apparent  from  everything  legitimately  disclosed 
by  the  evidence,  a  view  which  seems  to  have  been  changed  only 
by  the  discovery  that  the  debts  were  not  applicable.as  a  set-o£F 
in  answer  to  a  demand  of  the  wife's  legacy.  It  would  seem 
indeed  that  Mrs.  Horst  herself,  as  well  as  her  husband,  labored 
under  the  misapprehension  that  such  an  application  might  be 
made  of  them,  but  it  is  almost  needless  to  observe  that  this 
mistake  will  not  confer  upon  them  a  quality  which,  without  it, 
they  do  not  possess.  The  question  involved  here  has  been  so 
frequently  discussed  by  this  court,  and  particularly  in  Kreider 
V.  Boyevy  mpra^  that  I  deem  it  unnecessary  to  elaborate  the 
argument.  It  will  suffice  to  observe,  in  conclusion,  that  the 
orphans'  court  was  right  in  excluding  the  husband's  debt 
from  consideratibn  when  ascertaining  the  rights  of  the  wife's 
childreiL 

The  second  error  assigned  is  sufficiently  answered  in  the 
argument  submitted  for  the  appellees.  It  is  true  that  interest 
is  not  generally  chargeable  on  advancements.  But  the  mode 
of  calculation  pursued  by  the  auditors,  and  sanctioned  by  the 
orphans'  court,  produces  the  same  result  as  though  the  ad- 
vancements had  been  introduced  without  interest  in  the  year 
1834,  when  distribution  ought  to  have  been  made  and  the  share 
of  Mrs.  Horst  ascertained,  and  interest  calculated  upon  that 
share  up  to  March,  1849.  No  injustice  is,  therefore,  inflicted 
on  the  appellants  by  the  course  adopted.  There  is  no  pretense 
for  suspending  the  interest  on  the  sums  ascertained  to  be  in 
the  executor's  hands,  pending  the  examination  of  their  account 
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of  1844.  They  were  bound  to  keep  the  fund  at  interest,  an- 
lees  peculiar  circumstaneeB  intervened  to  excuse  it,  which  it 
was  incumbent  on  them  to  show. 

We  think  it  sufficiently  apparent,  looking  to  all  parts  of  the 
will,  that  the  testator  intended  the  children  of  Mrs.  Horst 
should  receive,  on  the  death  of  their  mother,  all  that  was  paya- 
ble  to  her  during  the  coverture,  but  which  fix>m  any  droum- 
stance  she  fjEuled  to  receive.  It  is  plain  a  leading  object  was 
to  exclude  the  husband  from  any  participation,  except  so  far 
as  he  might  attain  to  the  enjoyment  of  the  annual  interest 
through  his  wife.  But  the  direction  is  express  to  pay  to  her 
children  their  mother's  share  after  her  death,  and  this,  we 
think,  may  be  well  taken  to  include  the  interest  accruing  dur- 
ing her  life,  and  which  was  not  reduced  to  possession.  At  all 
events,  the  husband  puts  in  no  claim  to  it,  and  he  is  the  only 
person  who  by  possibility  can  dispute  the  children's  right 
He  cannot  be  compelled  to  do  this  for  the  benefit  of  the  other 
legatees,  which  would  be  the  sole  effect  of  an  adoption  of  the 
view  urged  by  the  appellants. 

The  claim  of  the  husband,  if  he  has  any,  being  out  of  the 
way,  there  is  nothing  to  narrow  the  claim  of  the  children,  as 
between  them  and  the  executors. 

Judgment  affirmed.  

ExTBmsio  EviDXNOfl,  WHEN  ADMISSIBLE  TO  EXPLAIN  WiLL:  See  Bomet 
▼.  Bkmma^  49  Am.  Dec  43fi,  ooUeoting  prior  cases  in  the  note;  see  alao  HUe- 
man  ▼.  Bouslaugh,  cmtCf  p.  474.  In  Brownfield  v.  Browr^fidd^  51  Id.  590,  it  if 
held  that  to  remote  a  latent  ambiguity  in  a  will,  declarations  of  the  testator 
as  to  the  relative  amoont  of  advanoements  to  different  devisees  are  admissi- 
ble. See  also  AdOff  v.  Hocmr^  45  Id.  713.  The  principal  case  is  cited  in 
Mm€r*9  Afpeal,  40  Pa.  St.  G2,  and  in  Oiler  ▼.  Banebralse,  65  Id.  844,  as  an- 
thority  to  the  effect  that  the  declarations  of  a  parent  of  an  intention  to  treat 
a  debt  as  an  advancement,  not  commnnicated  or  agreed  to  by  the  childf  and 
unaccompanied  by  any  act  operating  to  obliterate  the  obligation  as  a  debt, 
are  inadmissible  to  produce  that  effect.  See  also  BaUon  v.  AUen,  43  Am. 
Deo.  630.  An  extensive  note  on  the  construction  of  "  and  **  for  **  or,'*  and  friot 
fotnot  will  be  found  appended  to  Jannty  v.  Sprigg^  48  Id.  565. 

Irtebxbt,  whxn  Rboovxrable  against  Executors  and  Adkinistbatobb: 
Bee  Wdr  v.  Weh^9  AdnCr^  39  Am.  Dec  487,  and  cases  cited  in  note  theretot 
and  PaUenon  v.  NkhxA^  31  Id.  473.  The  principal  case  is  cited  to  the  effect 
that  it  is  the  plain  and  obvious  duty  of  a  trustee  under  a  will  to  invest  the 
fund  so  as  to  make  it  productive:  Breneman  v.  Fmnk,  28  Pa.  St.  479;  Bruner*i 
Ajppeai,  57  Id.  52.  In  Estate  qf  Samuel  C.  Fmri,  Deceaeed,  11  Fhila.  97,  it  is 
held  that  interest  should  begin  to  run  from  the  time  when  distribution  ought 
reasonably  to  be  made,  that  is,  at  the  expiration  of  a  year,  or  within  a  rea* 
Bonable  time  thereafter,  citing  the  principal  case. 

ApvANOBifENTa,  What  ABB. — ^The  principal  case  is  cited  as  defining  ad> 
vancements  in  MiUer*e  Appeal,  31  Pa.  St.  338;  see  Batch  v.  Straight,  8  Am. 
Dec  152;  WammaierY.ranBMOirk  28  Id.  748;  WaOer  v.  Todd,  28  Id.  M. 
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Pboov  Of  liAKX  Pabol  Dbclabationa  of  a  father  tliat  ha  had  foDy  ad- 
▼■noed  a  child  i«  ziot  aafficient  to  establiah  an  advaaoement:  BaUon  ▼.  AUok^ 
43  Am.  Deo.  690.  A  paper  purporting  to  be  a  schedule  of  advanoeinenli 
lorme  no  part  of  a  will,  and  hat  no  efieet  on  admitting  it  to  probate:  QnUM 
▼.  Ban,  41  Id.  4ia 


HaEHXLBN    V.    GOMMONWSALTH. 

LIB  PunraTLTAHiA  0TATB,  ei7.  j 
Right  of  Commohwxai/tr  oavvot  ve  Lost  bt  Laoebi  of  m  Agodrb. 

Debt  by  the  oommonwealtb  against  C*  F.  Haehnlen  and 
others,  who  were  sureties  on  the  official  bond  of  Jacob  Salladei 
cz-surreyor-general  of  Pennsylvania,  brought  to  recoYor  certain 
fees  received  by  said  Ballade  in  his  official  capacity,  and  not 
paid  to  the  state  treasurer.  The  sureties  de£anded  on  the 
ground  that  the  commonwealth  had  the  means  of  satisfying 
its  claim  in  its  hands,  which,  by  the  negligence  of  its  agents, 
had  passed  into  the  hands  of  Ballade;  and  invoked  the  prind- 
pie  that  a  creditor  having  the  means  of  satisfEUstion  in  his 
hands,  by  suffering  them  to  pass  into  the  possession  of  the 
principal,  releases  the  sureties.  Evidence  was  offered  to  show 
that  out  of  the  fees  claimed,  Ballade  had  on  divers  occasions 
paid  certain  running  expenses  of  his  office;  that  his  accounts 
for  these  running  expenses  had  been  subsequently  settled  by 
the  auditor-general,  who  drew  warrants  for  the  amount  thereof 
on  the  state  treasurer,  who  paid  thenu  Whereas,  as  it  was 
alleged  in  the  defendant's  plea,  the  auditor-general  and  state 
treasurer  should  have  retained  the  amounts  of  the  warrants 
for  expenses,  and  credited  them  as  against  the  fees  then  due 
from  Ballade.  Defendants  further  offered  to  show  that  it  had 
been  the  long-continued  practice  for  the  surveyor-general  to 
pay  contingent  expenses  out  of  the  fees  received,  and  to  receive 
credit  for  such  expenditure  in  his  quarterly  settlement  for  fees, 
and  that  the  amount  of  said  contingent  exi)enses  was  drawn 
quarterly  from  the  treasury  and  paid  to  Ballade  by  the  ac- 
countant department;  whereas  the  amount  due  the  common- 
wealth  from  the  surveyor-general  should  have  been  deducted 
from  the  amount  so  paid  over.  And  further,  that  after  the 
chief  clerk  of  the  accountant  department  received  the  fees  and 
paid  out  the  amount  of  aforesaid  expenses,  Ballade  received 
the  same  amount  for  the  same  expenses  from  the  state  treas- 
urer, as  aforesaid.  They  desired  to  show  further  that  the  sal- 
ary of  Ballade,  as  surveyor-general,  was  paid  to  him  quarterly, 
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whereas  it  should  have  been  held  back  in  order  to  meet  the 
amount  of  fees  in  his.  hands,  and  due  the  commonwealth. 
This  evidence  was  all  rejected,  and  on  the  exceptions  taken 
the  case  comes  up  on  error. 

ifcCormieky  for  the  plaintiff  in  error. 

« 

£.  McAUister  and  F,  C,  Carstm^  contra. 

By  CouET.  UniUd  States  v.  Kirkpatriek,  9  Wheat  720,  is 
the  leading  authority  for  a  principle  which  covers  the  case. 
While  that  authority  remains  unshaken,  to  show  that  it  was 
the  duty  of  the  accounting  ofBcers  to  prevent  the  defalcation 
is  to  show  nothing.  That  case,  and  many  others  in  our  own 
books,  prove  beyond  question  that  the  right  of  the  common- 
wealth cannot  be  lost  by  the  laches  of  its  agents.  The  present 
offers  nothing  new,  nor  any  circumstance  to  take  it  out  of  the 
rule  of  policy  we  have  invariably  enforced. 

Judgment  affirmed. 

UxmciBAL  Corporation,  Hir.irr  or,  not  Lost  bt  Lacbm  of  m  Om- 
oiBfl. — The  principal  case  is  cited  aj  authority  oo  this  point  In  Porter  t.  Com* 
mMtweakK  H  PiL  St  18;  CammanweaUhv,  Portet^  21  Id.  889;  (knmmimaUk 
V.  .Me0^  22  Id.  214;  OomUy  qf  Sdu^lkai  y.  CommmwmUh,  86  Id.  S3S.  Bat  a 
mnnioipal  corporation  is  liable  for  injniy  zesoltiag  irom  the  n^ligenoe  or  nn* 
•killfnlneM  of  its  agents:  See  CommMonen  ^  Kmtmgtim  ▼.  Wood^  49  Am. 
Deo.  582;  i?o«fV.C%^irac//0Dn,48Id.  861,  and  eases  dted  in  notes  thereta 


FisDEii  0.  Knox. 

[18  PBKKSTLTAiru.  STATE,  021] 

MuKOasEE  OF  IfooTY  ov  JuDQiCDrr,  who  does  not  mark  notioe  of  his  intaresft 
therein  npon  the  record,  is  postponed  to  a  sabseqoent  assignee. 

JlnQBHu  loa  PLAnrriTF  in  Ezxoution,  Pitrchascio  Pbopebtt  sold  under 
the  ezecntion,  contrary  to  plaintiff's  orders,  is  responsible  for  the  amoont 
of  the  judgment  under  which  the  property  was  sold. 

AnoBirar  a  hot  Entitled  to  Compknjiatioh  when  he  does  not  offer  to  his 
elient  all  the  money  he  is  l>ound  to  pay  him  within  a  reasonable  time. 

llAxm;  Qui  Puob  bst  in  Tempo&b  Pobxiob  est  in  Jobs,  wiU  not  proteol 
one  who  has  neglected  requisite  caoti(m  to  protect  from  imposition  those 
who  come  after  him,  for  entirely  consistent  and  eqnaUy  potent  is  the 
maxim,  that  one  must  so  enjoy  his  property  as  to  do  no  injuiy  to  another 
which  can  be  prevented. 

KiOLiOENCS  IN  Enjotmknt  OF  Pbopkbtt,  or  the  exercise  of  a  right,  is 
cause  of  redress  in  equity  and  at  law,  unless  there  has  bsen  supineness 
on  the  other  side. 

Case  for  money  had  and  received  by  Knox,  the  defendant, 
as  attorney  of  the  plaintiff.  A  judgment  was  entered  April  25, 
184  .\  ill  favor  of  Small  against  one  Corsatt,  who  had  ezeoated  a 


504  Fisher  v.  Knox.  [Peniu 

bond  to  Small,  with  auHority  to  confees  judgment  in  defEUilt 
of  payment.  Small  being  in  poBseBsion  of  the  bond,  on  the 
fourth  of  May,  1843,  assigned  all  his  interest  in  '^  the  within 
judgment  bond,  and  all  moneys  due  and  to  become  due  to  him 
on  the  same,"  to  Fisher,  the  plaintiff  herein.  Prior  to  this 
assignment,  to  wit,  in  May,  1842,  an  assignment  of  **  one  equal 
moiety  or  half  part "  of  said  judgment  had  been  made  to  Ed- 
ward J.  Smith.  But  at  the  time  of  the  assignment  to  the 
plaintiff  Fisher,  no  notice  had  been  entered  on  the  record  of 
the  judgment,  or  on  the  bond  itself,  that  any  other  party  than 
said  Small  had  any  interest  in  the  judgment.  Before  assign- 
ing  the  claim  to  Fisher,  Small  had  placed  the  judgment  in 
the  hands  of  Knox,  the  defendant,  for  collection.  After  Fisher 
received  his  assignment,  he  notified  Knox  of  that  fact,  and 
desired  him  to  hare  execution  issued.  Knox  replied,  suggest- 
ing that  the  bond  be  sent  up  and  filed  for  record,  and  the 
judgment  marked  for  Fisher's  use.  Afi.fa.  was  then  issued. 
In  the  various  correspondence  which  passed  between  Fisher 
and  Knox,  and  which  was  in  evidence,  Knox  informed  Fisher 
of  the  prior  assignment  of  one  half  of  the  judgment,  and  ex- 
pressed his  opinion  that  the  property  would  not  sell  for  cash 
at  any  reasonable  price,  and  would  probably  have  to  be  bid  in 
for  the  plaintiff.  Fisher  replied  that  if  the  property  would  not 
sell  for  the  amount  of  his  judgment,  or  near  it,  he  desired 
Knox  to  allow  the  sheriff  to  return  it  unsold  for  want  of  bid- 
ders, and  under  no  circumstances  to  have  it  knocked  down  to 
him  under  his  judgment;  and  that  he  did  not  recognize  that 
any  other  person  had  any  interest  in  his  said  judgment.  The 
property  was  sold  under  an  alias  vend,  thereafter,  in  December, 
1844,  and  defendant  Knox  bid  it  in  for  an  amount  considerably 
less  than  the  amount  of  the  judgment.  And  Knox,  in  a  letter 
to  Fisher,  dated  in  November,  1847,  some  three  years  after- 
wards, justifying  himself  on  the  ground  the  he  had  pursued 
the  most  advisable  course  under  the  circumstances,  informed 
the  plaintiff  that  he  had  disposed  of  the  property  to  a  pur- 
chaser for  a  sum,  payable  in  four  equal  annual  installments, 
which  would  nearly  pay  the  amount  of  the  bond,  interest,  and 
costs;  and  in  conclusion  said:  ^'I  am  willing  to  pay  the  one 
half  to  you,  and  will  send  it  in  any  way  which  you  may  direct; 
but  as  to  the  other  half,  I  cannot  pay  it  to  you  without  having 
the  decision  of  the  court  upon  the  matter."  The  court  below 
instructed  the  jury,  among  other  things,  that,  as  the  defendant 
had  disobeyed  the  instructions  of  the  plaintiff,  and  bought  in 
the  property  at  the  execution  sale,  he,  the  court,  was  of  the 
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f^xinion  that  the  defendant  was  responsible  for  tUl  that  was 
lawfnUv  due  the  plamtiff,  to  wit,  one  half  of  the  original  judg- 
ment and  interest;  that  is,  all  not  previously  assigned.  The 
court  further  instructed  the  jury  that  they  must  judge  whether 
the  business  had  been  promptly  attended  to  by  the  defendant, 
and  all  the  money  which  he  was  bound  to  pay  offered  in  a 
reasonable  time.  If  it  was,  defendant  was  entitled  to  a  fair 
compensation  for  his  trouble;  if  not,  he  could  recover  nothing. 
Plaintiff  excepted  to  the  charge,  and  the  verdict  being  in  ac- 
cordance with  the  expressed  opinion  of  the  court,  brought 
error. 

Fleming  and  R,  J.  Fisher,  for  the  plaintiff  in  error. 
McOarmicky  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  As  the  defendant  is  but  a  stake- 
holder as  to  a  moiety  of  the  judgment  in  contest,  the  question 
is,  whether  the  prior  assignee  of  that  moiety  has  forfeited  his 
title  to  it;  and  it  is  very  clear  that  he  has.  The  maxim.  Prior 
in  tempore  portior  in  jure j  holds,  it  is  true,  wherever  it  has  not 
been  inverted  by  enactment,  as  it  has  been  by  the  recording 
laws  so  far  as  regards  conveyances  of  land,  or  where  the  benefit 
of  it  has  not  been  lost  by  misconduct  or  imprudence;  but  it 
must  not  be  allowed  to  protect  a  party  who  has  neglected  a 
requisite  precaution  to  protect  from  imposition  those  who  may 
come  after  him.  That  a  man  is  bound  to  enjoy  his  property 
«o  as  to  do  no  injury  to  another  which  can  be  prevented,  is 
also  a  maxim  entirely  consistent  with  the  preceding  one,  and 
^uaUy  potent  It  contains  the  ruling  principle  of  an  extensive 
range  of  cases,  and  among  others,  cases  of  injury  from  negli- 
gence. Thus,  in  Pamaby  v.  Lancaster  Canal  Co,,  11  Ad.  & 
EL  223,  Lord  Denman  held  the  defendant  liable  for  damage 
suffered  from  a  boat  which  had  been  sunk  in  the  channel  of 
the  canal  and  was  not  removed,  comparing  the  case  to  that  of 
<a  shop-keeper  who  leaves  a  trap-door  open  by  which  a  customer 
receives  a  hurt,  and  the  judgment  was  affirmed  in  the  exchequer 
<shamber.  On  the  same  principle,  it  was  ruled  in  Vaughan  v. 
Menlove,  3  Bing.  N.  C.  468,  that  an  action  lies  against  a  propri* 
■etor  for  having  placed  a  rick  so  near  the  extremity  of  his  land 
that  the  flames,  from  a  spontaneous  combustion  of  the  hay,  set 
fire  to  his  neighbor's  house.  The  English  books  are  full  of 
•decisions  for  the  principle,  and  they  contain  only  one  which 
infringes  on  it. 

In  Harris  v.  Baker,  4  Mau.  &  Sel.  27,  trustees  of  a  road  were 
«iot  held  liable  to  an  action  for  a  perBOoal  injury  received  from 
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a  fail  in  the  night,  over  a  heap  of  scrapings  on  the  roadside^ 
placed  there  without  a  light  to  give  notice  of  it,  because,  as 
Ix>rd  Denman  explained  the  case  in  Pamahy  v.  Lancaster  Canal 
Co.,  the  defendants  were  public  offices  who  derived  no  benefit 
from  the  road.  But  were  they  for  that  reason  less  answerable 
for  neglect  of  official  duty?  According  to  Cogga  v.  Bernard^  2 
I  «d.  Raym.  909,  a  volunteer  without  hire  is  held  to  reasonable 
diligence.  The  truUi  seems  to  be,  Lord  Denman  saw  that 
Harris  v.  Baker  was  not  sustainable,  and  it  would  have  been 
more  candid  in  him  to  overrule  it.  Whatever  may  be  thought 
of  that  case  in  England,  it  is  very  certain  that  Mott  v.  Clarib, 
9  Pa.  St.  399  [49  Am.  Dec.  566],  coming  up  as  it  does  to  the 
very  point,  settles  it  here.  A  grantee  who  had  not  registered 
his  conveyance  was  postponed  to  a  party  who  had  taken  with- 
out  notice  *an  assignment  fix)m  a  subsequent  mortgagee  who 
had  notice,  though  the  grantee  was  not  boiuid  by  the  recording 
acts  to  register  his  deed  for  the  information  of  those  who  might 
be  disposed  to  purchase  a  subsequent  mortgage.  He  was  held 
bound  to  do  so  by  the  maxim  last  quoted. 

The  rule  therefore  is,  that  unless  there  has  been  supinenesa 
on  the  other  side,  negligence  in  the  enjoyment  of  property  or 
the  exercise  of  a  right  is  cause  of  redress  in  equity  and  at  law. 
Was  there  not  on  the  part  of  the  prior  assignee  in  these  in- 
stances culpable  indifference  to  the  interest  of  others?  Though 
no  law  requires  such  an  assignment  to  be  docketed,  the  prac- 
tice to  mark  the  judgment  to  the  use  of  the  assignee  is  univer- 
sal, and  it  ought  to  have  been  pursued  here;  for  no  prudent 
purchaser  of  a  judgment  invests  his  money  in  ^t  before  the 
record  has  been  inspected.  From  what  else  could  he  derive 
information?  He  has  nothing  for  it  but  the  honor  of  the 
assignor;  and  any  one  who  leaves  it  in  the  power  of  another  to 
deceive  may  be  said  to  collude  with  liim  beforehand.  Certainly 
a  chancellor  would  not  excute  an  equitable  assignment  in  his 
favor. 

As  the  defendant's  character  of  stakeholder  of  a  part  is  put 
out  of  the  way,  he  is  liable  for  the  whole  on  the  principle  laid 
down  1)y  the  judge  to  charge  him  with  a  moiety. 

Judgment  reversed,  and  venire  de  notu  awarded. 

N£GLiosNCB  IN  Ehjotmbnt  Of  Pbofebtt,  unless  there  has  been  eapiiie- 
ness  on  the  other  side,  is  oaaae  for  redress  both  at  law  and  in  eqni^.  The 
principal  case  is  cited  as  sustaining  this  principle  in  P.  F,  W.  Jb  C.  IL  H,  Co. 
V.  GilMand,  56  Pa.  St.  451.  For  cases  on  contributory  negligence  as  a  bar  to 
recovery,  see  Birffe  ▼.  Oardner,  50  Am.  Dec.  261,  and  cases  cited  in  note 
thereto;  and  Tonawanda  R,  /u  Co.  ▼.  Munger,  49  Id.  239;  Parker  ▼.  Adanm 
46  Id.  694. 
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MiZDf,  "Fbiobitt  Cf  TiMB  AMOiro  Mjebe  Equhus  Qms  Pbiorittof 
Right, **  U  recognized  in  SUpwUh  v,' Cunningham,  31  Am.  Doa  642;  PoOby. 
OaUani,  34  Id.  410;  Muir  t.  Schenck,  88  Id.  633;  Ingram  v.  Morgan,  40  Id. 
ft:26.  The  principal  caae  ia  cited  to  the  effect  that  the  maxim,  that  "a  man 
is  bound  to  enjoy  hia  property  so  aa  to  do  no  injnry  which  can  be  prevented,** 
i«  entirely  consistent  and  equally  potent  with  the  above  maadm,  in  Bider  ▼. 
Johmm,  20  Pa.  St  192. 

AasioNXB  MUST  Omt  Rsoord  Nones  of  AssioKiciirr  ov  JummiiT,  or 
he  will  be  postponed  to  a  snbseqnent  bona  fidt  assignee  without  notice.  Hie 
principal  case  is  cited  as  sustaining  this  mle  in  PhXQkp%  v.  Baitik  <ifLem$Umn, 
18  Pa.  St.  402;  OtOkrie  v.  BaMhUne,  25  Id.  80;  CaM]^9  ATppeal,  29  Id.  403; 
Horttman  v.  Oerher,  49  Id.  288;  Rowland  v.  Slaie^  58  Id.  198;  Frale^s  Affpeal^ 
76  Id.  43;  Bt{fflngUm  ▼.  Bernard,  90  Id.  68.  In  Iforton  ▼.  MiUer,  44  Id.  258, 
it  is  cited  to  the  effect  that  the  purchaser  of  a  judgment  is  boond  to  take 
notice  where  the  reoord  shows  a  previoos  assignment  thereof.  And  in  ITdA^p- 
UTs  Appeal,  8  Grant,  288,  it  is  cited  on  the  general  proposition  that  a  third 
person  will  lose  his  right  in  a  chose  in  action  by  laches  which  oanses  injnry 
to  a  purchaser  thereof.  In  Mohler^s  Appeal,  47  Am.  Dec  413;  note,  the  oases 
in  this  series  upon  the  assignments  of  judgments  are  collected.  In  Brown  ▼. 
McCfthee,  81  Id.  696,  it  is  held  that  an  assignment  of  a  judgment  made  on  a 
sheriff's  memorandnm  book  is  no  notice  thereof  to  third  persons. 

AiTOBirxT,  LzABiLrrT  of,  fob  Nbolioxnob:  See  Kraute  t.  Dorranee,  61 
Am.  Deo.  496,  and  note,  where  it  ii  held  that  au  attorney  at  law,  in  the 
absence  of  fraud  of  negligence,  is  not  liable  for  failure  to  turn  over  money 
collected  to  his  client  untQ  demanded  to  do  so.  See  also  Cfox  v.  SuOham,  50 
Id.  886^  and  note,  citing  other  cases.  In  AverVl  v.  WUBanu  <6  Sage,  4!J  Id. 
252;  it  is  held  that  an  attorney  has  no  authority  to  direct  what  shall  be  sold 
under  his  client's  ezeoution,  nor  to  bid  for  him  at  such  ezeoution* 

AnoBHxn;  OoiCPXMaATiOH  of:  See  note  co  attorney's  lien  for 
tioQs  Amiirtme  v.  Morte^  81  Am.  Deo.  756. 
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DocoMXiiT  FoBiovo  Past  of  Rn  Gxstjb  and  conducing  to  illustrate  the 

ease  is  admissible  in  evidence. 
Om  BuTiKo  Laio)  with  Monet  of  Anotbxb,  and  taking  legal  title  in  his 

own  name,  becomes  trustee  of  a  resulting  trust  in  favor  of  the  lattsr, 

even  though  he  stood  in  no  fiduciary  character  to  the  person  whose 

money  has  been  used. 
FutaaoASSR  from  Tkustes  Who  Sxlls  i.^f  his  Qwh  Right  need  not  pay 

purchase-money,  though  he  has  accepted  a  deed  and  given  his  bonds;  as 

to  unpaid  purchase-money,  he  is  a  volunteer. 
ImrooEirr  Purchaser  or  Trust  Estate  without  Notiob  of  Trust  is  pro« 

tected  as  far  as  he  has  paid  his  money. 
BQumr  rot  onlt  Cohsidrrs  That  Done  WmoH  ouobt  to  havb  red 

Done,  but  it  also,  in  many  instanoes,  considers  that  undone  which  never 

ought  to  have  been  done. 

Issues  were  directed  on  two  judgments  entered  on  twojudg« 
ment  bonds  given  by  Peter  Beck  to  Joseph  Uhrich,  for  thi 
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balance  of  the  purchase-money  due  on  land  sold  by  Uhricb  to 
Beck.  The  judgments  were  for  one  thousand  five  hundred  and 
fifty  dollars,  being  the  amount  of  the  purchase-money,  less  two 
hundred  dollars  paid  by  Beck.  Beck  made  an  application  to 
the  court  to  open  the  judgments  on  the  ground  of  failure  of 
consideration,  alleging  that  the  heirs  of  John  Uhrich,  of  whom 
the  said  Joseph  Uhrich  was  the  son  and  one  of  the  adminis- 
trators, claimed  a  part  of  the  land.  On  the  trial  of  the  issues, 
the  court  instructed  the  jury  that  the  heirs  could  not  resort  to 
the  land,  but  must  look  to  Joseph  Uhrich  as  administrator, 
and  the  fund  in  his  hands  derived  from  the  sale  of  said  real 
estate.  Defendant  Beck  excepted.  The  remaining  facts  are 
sufficiently  stated  in  the  opinion. 

Carson  and  Ravmj  for  the  plaintifi*  in  error. 
Boas  and  MeCormiek^  for  the  defendant  in  error. 

By  Court,  Coulter,  J.  The  error  assigned  as  to  the  recep- 
tion of  testimony  is  of  no  account.  The  evidence  received  was 
a  document  which  composed  part  of  the  res  gestsSy  conduced  to 
illustrate  the  case,  and  is  opposed  by  no  canon  of  the  law. 
Evidence  is  for  the  purpose  of  shedding  lighten  the  transaction, 
but  sometimes  the  objections  to  evidence  would  raise  a  strong 
implication  that  the  design  was  to  produce  dim  twilight.  The 
whole  case  turns  upon  this  category:  Was  Uhrich  in  fad  and  in 
law  a  trustee  of  the  land  sold  to  Beck?  Or  was  he  the  owner 
in  his  own  right?  It  is  true  that  Beck  paid  two  hundred  and 
fifty  dollars  to  Uhrich,  who  was  the  apparent  legal  owner;  and 
if  he  purchased  without  notice  of  the  trust,  he  would  have  an 
interest  in  the  land  to  that  extent,  for  which  he  is,  perhaps, 
more  than  compensated  long  ago  by  the  rents,  issues,  and 
profits.  But  Beck  himself  makes  defense  to  the  payment  of 
the  bonds  upon  the  ground  that  plaintiff  cannot  make  good 
title,  and  he  cannot  be  permitted  to  blow  hot  and  cold.  Uhrich 
was  but  a  trustee.  The  equitable  title  resides  in  the  heirs  of 
John  Uhrich,  deceased. 

If  one  man  buys  land  with  the  money  of  another  man,  even 
though  he  stand  in  no  fiduciary  character  to  the  i)er8on  whose 
money  has  been  used,  and  takes  the  legal  title  in  his  own 
name,  there  is  a  resulting  trust,  and  the  legal  title  is  a  mere 
naked  form,  and  only  evidence  of  title  in  favor  of  the  cestui  que 
Irustj  because  his  money  paid  for  it  In  this  case,  Joseph 
Uhrich,  the  plaintiff,  was  one  of  the  administrators  of  John 
Uhrich,  deceased,  bound  by  principles  of  law  to  take  care  of 
the  funds  of  the  estate,  and  husband  them  for  the  creditors  in 
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the  first  place,  and  afterwards  for  the  heirs.  Cram,  the  other 
administrator,  and  Joseph  Uhrich,  appear  to  have  acted  in  con- 
cert and  harmony,  and  the  result  was  that,  contrary  to  the 
fidelity  which  they  owed  to  the  heirs,  they  caused  the  land  to 
be  sold,  purchased  themselves,  paid  for  it^with  the  funds  of  the 
estate,  never  advanced  a  dollar  of  their  own,  took  the  title  in 
the  name  of  Joseph  Uhrich,  who  now  claims  its  product  in  his 
own  right 

It  is  possible  that  when  the  sale  was  made  Joseph  intended 
to  be  honest,  and  he  has  an  opportunity  of  being  so  yet  by  sit- 
ting down  loco  j^iUntia.  There  is  a  stronger  reason  for  a 
resulting  trust  here  than  in  the  common  case  where  one  luyB 
land  with  another  man's  money.  We  are  of  opinion  that  a  re- 
sulting trust  existed  in  Joseph  Uhrich,  the  holder  of  the  legal 
title,  in  favor  of  the  heirs  of  John  Uhrich,  the  ceatui  que  IrtMt, 
and  that  therefore  Beck  has  a  defense  to  the  bonds  which  he 
gave  Joseph  Uhrich  for  the  purchase-money.  Beck  is  to  be  con- 
sidered as  a  volunteer,  so  far  as  he  has  not  paid  the  purchaae- 
money,  even  in  relation  to  the  heirs  of  John  Uhrich,  and  he  may 
protect  himself  although  he  has  accepted  a  deed  and  given 
his  bonds.  Equity  not  only  considers  that  done  which  ought 
to  have  been  done,  but  it  also,  in  many  instances,  considers 
that  undone  which  never  ought  to  have  been  done. 

It  is  necessary  that  it  should  be  so  for  the  protection  of  the 
innocent  from  the  artifice  of  the  guileful  or  covinous.  The  real 
truth  and  good  conscience  of  a  cause  has  more  power  in  courts 
now  than  it  used  to  have  against  bonds  and  judgments. 

So  far  as  an  innocent  purchaser  is  concerned,  there  he  is 
protected  as  far  as  he  has  paid  his  money. 

Judgment  reversed,  and  venire  de  novo  awarded. 


RssuLTiNo  Trust  Arises  in  Favor  of  Party  Paying 
for  land,  where  the  deed  is  taken  in  the  name  of  another:  See  extensive  note 
on  this  subject,  Neill  v.  Keese^  51  Am.  Deo.  753;  Balser  v.  VirUng,  50  Id.  617, 
citing  prior  oases. 

PuROHASKR  OF  Trust  PROPERTY  BouND  BY  Trust  when  he  has  notice  there- 
of: TalboU'a  £bs*r»  v.  Beifs  Han,  43  Anu  Dec.  i2ti;  and  Buntmfj  v.  Rkk»^  32 
Id.  699,  and  cases  cited  in  notes  thereto. 

Duty  of  iNNOCSirr  Purchaser  from  TrOstsb,  in  Violation  of  Trust,  is 
to  withhold  the  payment  of  the  purchase-money  from  the  time  of  the  discovery 
of  the  frand;  and  the  defect  in  the  vendor's  title,  in  such  case,  is  a  good  de- 
fense in  a  suit  by  the  vendor  for  the  purchase-money.  The  principal  case  is 
dted  to  this  effect  in  Dunn  v.  Leidy,  3  Phila.  359. 

Tbustbr  CANiroT  AoQunuE  INTSRB9I8  IN  CONFLICT  to  those  of  his  eetdit  gus 
itmi.  The  principal  case  is  oited  to  this  effect  in  Fuhtr*8  Appeal,  34  Pla. 
St.  81. 
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DuuuMBHT  VaBMXNO  Pabt  ov  Bsb  Gwnm  admiwihlii  In  •videnoe:  Se« 
iUdkordHmy.  8L  Joseph  Irm  O^f  Z3  Aol  Dea  400^  where  aa  inelevwit  writ- 
ing, nnoooneeted  with  the  iMoetp  bat  wfaieh  wm  refeived  to  in  the  profvecl 
edmiasioni  of  the  adTone  party,  waa  admitted.  Alao  npon  the  general  prin-, 
eiple  of  admitting  ret  geakBi  See  Pa.  etc  Nan.  CkK  t.  Ikmdridgef  89  Id.  U3. 

EquTTT  OomzDiBS  That  Dons  Wbxoh  ooobt  to  bavb  bebst  Don:  See 
ffarrU  r.  Akoek,  92  Am.  Dea  168. 
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fl4  PsmraTLTANIA  Btatb,  141 

Jiaamvwon  ov  PnoMiasoBT  Non  wtrHOUT  BaoooBflB  doea  not  pnt  the 
tranaferee  upon  inquiry  aa  to  the  eqaiUea  between  the  original  partiee 
thereto^ 

Onb  Who  Indobsbs  Notb  without  Riooubsb  o  CkncPBisBT  Wixhbb  for 
»  aabaeqaent  holder  in  an  action  to  enforoe  payment  of  the  note. 

Whbbb  Kotb  is  Lost  avteb  Suit  is  Beouobt  to  Bboovbb  oh  It,  Judg- 
ment may  be  rendered  without  giring  indemnity,  bat  the  ooort  ahaold 
reatrain  the  plaintiff  from  taking  oat  ezeoatiaa  thereon  ontil  he  haa 
fdnuflhed  Indemni^. 

Action  by  Graham,  as  indorsee  of  Paynter,  against  Bisbing, 
the  drawer  of  a  promissory  note.  The  indorsement  on  the 
note  was  in  these  words:  ^^For  value  received,  I  assign  to 
William  Graham,  or  order,  all  my  right,  title,  and  interest  in 
the  within  note,  without  recourse.  David  Paynter."  There 
was  a  dispute  between  Bisbing  and  Paynter  about  a  vessel 
which  was  jointly  owned  by  them ;  and  a  settlement  having  been 
made,  Bisbing  gave  a  note  for  the  balance  ascertained,  with  an 
express  agreement  in  writing  that  if  any  other  claims  than 
those  enumerated  in  the  agreement  should  be  brought  against 
the  vessel,  they  were  to  be  paid  by  Bisbing  and  deducted  from 
the  amount  of  the  note.  Bisbing  averred  that  claims  to  the 
amount  of  one  hundred  and  seventy-six  dollars  were  presented 
against  the  vessel,  and  that  he  had  paid  the  greater  part  of 
these  claims  and  was  responsible  for  the  rest.  He  further 
averred  that  the  note  was  firaudulently  indorsed  over  to 
Graham,  who  was  the  son-in-law  of  Paynter,  in  order  to  pre- 
vent the  setroff.  Sarah  Paynter,  the  wife  of  David  Paynter, 
deposed  that  she  was  the  owner  of  one  half  of  the  said  vessel, 
and  that  she  sold  her  note  to  Graham.  On  the  trial,  the  testi- 
mony of  counsel  was  given  that  the  note  had  been  mislaid 
since  suit  brought;  but  no  indemnity  was  offered.  Verdict  for 
the  piaintifif  below.    The  other  facts  appear  fix>m  the  opinion. 

H.  HubbeU  and  W,  Badger^  for  the  plaintiff  in  error. 
£•  Z>.  IngrahafOy  for  the  defendant  in  error. 
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Ry  Court,  Rogers,  J.  Had  suit  been  brought  by  Paynter, 
the  payee  of  the  note,  it  is  beyond  question  the  maker  would 
have  been  liable  to  set-off,  under  the  agreement  given  in  evi- 
dence. But  the  note  being  a  negotiable  instrument,  the  doubt 
is  whether  Graham,  to  whom  it  is  indorsed,  be  a  bona  fide 
holder,  without  notice,  and,  as  such,  not  affected  by  the  eqoi- 
ties  duly  existing  between  the  original  parties.  That  Graham 
knew  of  the  agreement  between  Paynter  and  Bisbing  was  not 
pretended;  at  least  there  is  no  proof  of  it;  nor  is  there  any 
proof  from  which  fraud  can  be  inferred.  At  the  trial,  the 
cause  was  not  put  on  these  grounds,  but  it  was  contended  that 
inasmuch  as  Graham,  the  indorser,  was  the  son-in-law  of 
Pajmter,  the  payee,  and  the  assignment  was  made  out  of  the 
usual  course  of  business,  and  without  recourse,  there  was 
enough  to  put  him  on  inquiry,  and  consequently  he  stood  in 
no  better  position  than  the  payee.  If  the  preinises  are  ad* 
mitted,  the  conclusion  is  inevitable.  But  taken  separately, 
the  objections,  as  will  be  shown  hereafter,  amount  to  nothing; 
Dor  are  they  more  to  be  regarded  when  taken  together;  for  if 
you  add  nothing  to  nothing,  ad  infimtum^  it  is  still  nothing. 
The  fact  that  Graham  was  the  son-in-law  of  Paynter  weighs 
nothing  in  the  scale,  because  a  son-in-law,  as  such,  is  not 
bound  to  know  that  his  father-in-law  meditates  a  fraud  by  a 
plain  and  palpable  violation  of  his  agreement  Nor  is  the 
tact  that  the  transfer  of  the  note  assumes  the  form  of  an  ordi- 
nary assignment,  such  a  departure  from  the  usual  course  of 
business  as  to  put  the  indorsee  on  his  guard  against  the  in- 
dorser. Although  a  blank  indorsement  in  our  commercial 
towns  is  the  lumal  mode,  yet  in  the  country  it  is  so  frequently 
otherwise  that  it  seldom  if  ever  provokes  inquiry  or  observa- 
tion. That  it  is  made  payable  without  recourse  produces  no 
effecti  is  ruled  in  EpUr  v.  Funk^  8  Pa.  St  468.  In  that  the 
court  properly  ruled  there  was  nothing  proved  in  the  case  to 
put  the  indorser  upon  inquiry.  That  is  the  only  question  sub- 
mitted to  them  on  this  head. 

Bzception  is  taken  to  the  admission  of  Sarah  Paynter,  wift 
of  David  Paynter,  the  payee's  indorser,  as  a  witness.  She 
stands,  as  is  conceded,  in  the  same  position  with  her  husband. 
If  he  is  competent  she  is  so  also,  and  vice  versa.  That  the 
husband  is  competent,  is  ruled  in  Epler  v.  Funkj  8  Pa.  St  468, 
on  the  authority  of  Ba^  nes  v.  Bally  1  Mass.  73,  and  Rice  v. 
Sieamsy  8  Id.  225  [3  Am.  Dec.  129].  When  an  indorser  is  re- 
leased, as  here,  he  is  competent,  as  is  there  expressly  held,  not 
to  impeach,  it  is  true,  but  to  enfixroe  payment  of  the  note.    Fof 
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purpoee  she  was  offered,  and  properly  admitted.  But  was 
the  court  bound  to  nonsuit  the  plaintiff  on  the  ground  that  no 
action  can  be  sustained  against  the  maker  of  a  lost  note,  with- 
out he  proffers  an  indemnity?  That  the  defendant  is  entitled 
to  indemnity  before  he  can  be  compelled  to  pay,  I  have  no 
doubt;  for  it  may  be  that  the  note  was  indorsed  in  blank  by 
Graham,  and  is  now  in  the  hands  of  a  holder  for  value.  The 
time  of  the  indorsement  does  not  usuaUy  appear  on  the  bilL 
This  is  a  contingency  against  which  the  maker  is  entitled  to 
indemnity.  The  maker  ought  not  to  encounter  any  risk,  as 
he  is  in  no  default  The  inconvenience,  if  any,  is  one  to  which 
the  holder  has  exposed  himself,  arising,  perhaps,  frmn  his 
own  carelessness,  or,  as  would  appear,  from  the  neglect  of  his 
agent.  In  this,  all  the  authorities  to  which  I  refer  generally 
agree. 

But  the  question  recurs.  Is  the  £Edluie  to  indemnify  in  bar 
of  the  action?  or  is  it  a  prerequisite  merely  to  the  exeoutioo 
to  enfiirce  payment  of  the  judgment?  In  the  absence  of  all 
direct  authority,  in  this  state  at  least,  I  incline  to  the  latter 
view  of  the  case.  However  the  law  may  be  as  to  suit  brought 
to  recover  ona  lost  note  (and  I  see  noreason  why  there  should 
be  any  difference),  we  are  of  opinion  that,  when  the  note  is 
lost  after  the  commencement  of  the  action,  it  is  no  obgectioD 
to  the  rendition  of  judgment.  Justice  may  be  effectually 
administered  by  restraining  the  plaintiff  from  issuing  his  ex- 
ecution,  without  proper  indemnity  be  given.  This  is  an  equita- 
ble power  vested  in  the  courts,  which  will  take  care  to  do 
equity,  having  a  proper  regard  to  all  the  circumstances  of  each 
case.  It  was  formerly  supposed  the  courts  of  this  state  could 
not  do  complete  equity,  having  no  power  over  the  costs,  which 
were  in  all  cases  to  be  determined  by  the  event  But  this  was 
a  narrow  and  contracted  view  of  the  law,  long  since  exploded; 
and  has  now,  happily,  no  place  in  our  system  of  jurisprudence. 
In  cases  depending  on  principles  of  equity,  the  courts  have,  in 
substance,  the  powers  of  a  court  of  chancery,  to  be  administered 
with  the  machinery  (sometimes  clumsy,  it  is  true)  of  conunon- 
law  forms. 

The  judgment  is  affirmed,  the  record  remitted  to  the  district 
court,  with  directions  to  exact  indemnity  before  execution  is 
permitted  to  issue. 


iNDORSDonr  .wrrHOUT  Becoubsb^  Emor  or:  8m  Ffotet  ▼.  jyimSUkn^ 
44  Am.  Deo.  190;  Pieirce  v.  RkJcer,  41  Id.  72& 
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Wmnna,  wmv  mot  iNooiiPsmrr  on  Gbound  or  hxTEHXafii  See  Bank  ▼. 
F<ndyee^  49  Am.  Deo.  661»  note  565;  /?«//▼.  Wt$lem  ST.  <6  F,  Ins,  Co.,  39  Id. 
542,  note  549,  where  other  caeee  are  collected. 

Lost  Notb,  uv  Action  or  Soit  on,  whxn  IvDxicNTrr  Rbqvibbd:  See  TVv^ 
▼.  Lane,  45  Am.  Deo.  305,  note  307;  Laaell  ▼.  Latdl,  36  Id.  852,  note  354» 
where  other  oaeee  are  collected. 

Thb  principal  casb  u  citsd  in  Phdan  ▼.  Mone^  S7  Ba.  St  66^  to  the 
point  that  a  bona/de  holder  for  value  and  without  notice  of  a  m^gotiable  note 
ie  entitled  to  recover  on  it  against  the  maker,  free  from  all  subaisting  equities 
between  the  original  parties;  and  in  MUne  v.  liarakaU,  6  Fhila.  132;  to  the 
point  that  where  a  proceeding  is  intended  to  establish  or  enforce  an  equity, 
which  is  inoomplete  at  the  time  when  the  writ  iasoes,  the  acts  neoenaiy  to 
complete  it  may,  when  not  requiring  to  be  submitted  to  or  ptMerl  on  by  a 
jury,  be  done  after  yerdict.  and  before  the  judgmflnt  is  entered  or  tfao 
tioo  finally  issued. 


Hopkins  v.  Fobsyth.     Fobsyth  v.  Hofkin& 

ri4  PUNNSTLVANXA  STATU,  M.] 

Joint  Ownbb  op  Cbattbl  Sub  Shbhipp  to  Bwuvjut  bib  Povnov 
of  the  balance  of  the  proceeds  of  a  sale  of  it,  made  under  an  ezeoutko 
against  some  only  of  the  joint  owners,  an  averment  of  the  sheriff  in  his 
pstum  that  he  has  paid  over  the  money  in  oontest  to  one  of  the  owners 
and  agent  for  the  others,  is  not  a  legitimate  part  of  the  return,  and  doee 
not  estop  the  plaintiff  from  showing  the  truth.  The  plaintiff's  remedy, 
in  such  a  case^  is  not  by  an  action  for  a  fake  return. 

^Acr  that  Boat's  Husband  has  Power  to  Sell  Wholb  op  Hbk  does  not 
authorise  the  sheriff  to  do  the  samo  under  an  execution  against  him,  nor 
to  do  mere  than  to  sell  his  share  as  a  part  owner. 

Undbb  Exeodtion  against  Some  Ownebs  op  Ckattel  Shbupp  mat  Sell 
the  interests  of  other  owners  who  consent  that  their  shares  may  be  sold, 
and  the  parties  so  consenting  may  claim  their  shares  of  the  proceeds  of 
the  sale.  But  other  owners,  who  were  not  parties  to  tho  judgment  on 
which  the  execution  iwued,  retain  their  interests,  and  cannot  oUim  any 
part  of  the  proceeds  of  the  sale. 

Joint  Ownebs  op  Vbssel  are  not  Regarded  as  Paxtnebs  merely  by 
reason  of  their  joint  ownership  of  her,  or  from  the  fact  of  their  using 
her  for  a  common  purpose. 

Ship's  Husband  has  No  Such  Lien  por  Advances  as  a  sheriff  oan  aatiafy 
out  of  the  proceeds  of  a  sale  of  her. 

Where  It  is  Agreed  on  Trial  that  Coubt  shall  Decide  the  law  on  the 
undisputed  facts,  if  evidence  offered  by  the  defendant  ia  erroneously  ex- 
cluded, the  supreme  court  cannot  determine  whether  such  evidence,  if  it 
had  been  admitted,  would  have  been  disputed  or  not,  or  whether  or  not 
the  whole  case  would,  in  that  event,  have  been  submitted  to  the  jury. 
And  whether  the  court  adjudicated  on  the  excluded  evidence  or  no^  the 
judgment  must  be  reversed. 

Assumpsit  by  Hopkins  against  Forsyth,  as  shGiiff,  to  recover 
the  plaintifif  *s  proportion  of  money  raised  by  a  sale  by  the  de- 
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fendant  of  the  interest  of  the  plaintiff  in  the  steamboat  Circas- 
sian, remaining  in  his  hands  alter  payment  of  the  execution 
on  which  the  sale  was  made.  Oliphant,  Duncan,  Hopkins, 
Cox,  Gilbert,  Troth,  Reynolds,  apd  Miller  were  joint  owners  of 
the  steamboat.  One  Bennet  recovered  a  judgment  against 
Oliphant,  Duncan,  and  Hopkins  for  wages  due  him  as  master 
of  the  boat  The  suit  was  against  the  eight  owners,  but  three 
only  were  served.  On  the  judgment  above  mentioned  &fi.fa. 
issued,  and  the  sheriff  sold  the  boat,  and  paid  the  surplus  re- 
maining, after  satisfying  the  judgment  and  costs,  over  to  Oli- 
phant, one  of  the  owners.  Hopkins  claimed  three  tenths  of 
this  surplus,  and  brought  suit  for  that  amount.  The  sheriff 
stated  in  his  return  that  he  had  paid  over  the  surplus  to  Oli- 
phant, as  one  of  the  owners  and  agent.  On  the  part  of  the 
defendant,  it  was  proved  that  the  vessel  was  to  be  run  on  the 
Ohio  river,  and  that  Bennet  was  to  be  captain.  Oliphant  pur- 
chased Bennet's  share,  and  took  his  place  in  the  control  of  the 
boat  There  was  an  agreement  in  writing  giving  him  the  con- 
trol. Defendant  offered  evidence  to  show  that  Oliphant  had 
full  power  to  sell  the  boat.  This  was  objected  to,  on  the  ground 
that  it  tended  to  vary  the  written  instrument,  and  the  question 
was  excluded.  Both  parties  excepted  to  the  decision  of  the 
court.    The  other  facts  appear  from  the  opinion. 

Shaler  and  McConnell,  for  Hopkins. 
T.  WiUiamSj  for  Forsyth. 

By  Court,  Gibson,  C.  J.  It  is  proper  to  begin  with  the  ex- 
ceptions of  the  defendant  below,  against  whom  judgment  was 
rendered.  The  averment  of  the  sheriff  that  he  had  paid  over 
the  money  in  contest  was  not  a  response  to  the  writ,  or,  conse- 
quently, a  legitimate  part  of  the  return;  and  it  did  not  estop 
tiie  plaintiff  from  showing  the  [truth.  Even  had  it  actually 
been  mispaid,  the  fact  would  not  have  been  a  defense.  For  a 
similar  reason,  the  remedy  was  not  by  action  for  a  &lse  return. 

The  next  point  to  be  noticed  has  been  properly  abandoned. 
Doubtless  an  action  on  a  joint  contract  of  sale,  though  the  in- 
terests sold  were  several,  must  be  brought  by  all  the  vendors; 
but  the  present  action  is  founded  on  a  contract  implied  from 
a  consideration,  which  is  the  ownership  of  the  property  sold; 
and  if  that  be  several,  so  must  the  contract  be.  The  nature  of 
the  title  will  be  considered  presently. 

The  evidence  that  the  boat's  husband  had  power  to  sell  it 
was  properly  excluded;  not,  however,  because  it  would  have 
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impinged  on  his  written  appointment — for  it  went  to  an  inde- 
pendent fact — ^bnt  because  the  fact  was  immaterial.  It  would 
not  follow  that  because  he  might  have  sold  all  the  shares  the 
sheriff  could  do  as  much  on  an  execution  against  him,  sepa- 
rately or  conjunctly,  or  sell  more,  by  force  of  it,  than  his  share 
as  a  part  owner.  The  sheriff  would  not  have  the  same  power, 
because  his  writ  gave  him  power  to  sell  no  more  than  the  prop- 
erty of  those  who  were  parties  to  the  judgment;  not  to  execute 
a  power  given  to  another.  But  the  evidence  that  two  who  had 
not  been  served  agreed  at  the  sale  that  the  sheriff  should  sell 
the  boat  out  and  out,  was  erroneously  rejected.  Every  share- 
holder whose  property  went  to  swell  the  surplus  money,  and 
none  else,  was  entitled  to  share  in  the  distribution  of  it.  The 
shares  of  the  parties  to  the  judgment  and  execution — the 
plaintiff^s  among  the  rest — were  sold,  and  the  former  owners 
of  them  were  entitled  to  come  in.  Those  who  were  not  parties, 
but  agreed  that  their  shares  should  pass  by  the  sheriff's  sale, 
would  be  estopped  from  disputing  the  purchaser's  title;  and 
they  also  would  be  entitled  to  come  in.  But  the  two  who  were 
not  parties,  either  to  the  judgment  or  the  agreement,  have  their 
shares  yet,  and  are  not  entitled  to  come  in.  The  original  writ 
issued  against  the  eight,  of  whom  four  were  served,  and  the 
offer  was  to  prove  that  two  who  were  not  served  agreed  that 
the  sheriff  should  sell,  not  the  shares,  but  the  boat,  as  an  en- 
tire thing,  and  consequently  that  the  shares  of  the  two  who 
were  not  bound  either  by  the  judgment  or  the  agreement  were 
not  sold;  and  that  the  owners  of  them  had  no  claim  to  the 
money  in  the  sheriff's  hands.  The  evidence  was  offered  to 
reduce  the  plaintiff's  right  from  a  fourth  to  a  sixth,  and  it 
ought  to  have  been  received. 

But  it  has  been  pressed  on  us,  in  the  face  of  a  horn-book 
principle,  that  the  shareholders  were  partners;  that  the  sale  on 
the  judgment  against  four  of  them  passed  the  interests  of  all; 
and  that  all,  whether  parties  to  the  agreement  of  sale  or  not, 
are  entitled.  A  vessel  may  undoubtedly  be  brought  into  stock 
where  the  owners  of  it  are  in  trade;  but  not  where  there  is  no 
other  relation  between  them  than  that  which  arises  from  joint 
ownership.  What  other  was  there  here?  It  does  not  appear 
that  the  interests  of  these  owners  were  connected  in  anything 
else  than  the  boat  itself.  No  one  would  suppose  that  a  joint 
owner  of  a  wagon  and  team  might  not  sell  his  moiety  before 
the  debts  were  got  in  and  the  expenses  paid,  or  that  joint 
creditors  would  have  a  preference,  in  respect  to  it,  over  sepa- 
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rate  creditors.  Carriers  may  doubtless  become  partners;  but 
not  merely  by  becoming  joint  owners  of  a  chattel  and  using  it 
for  a  common  purpose.  And  the  principle  is  peculiarly  ap- 
plicable to  ships  or  other  craft,  the  exceptions  to  it  in  respect 
to  them  being  always  founded  in  very  special  circumstances. 
This  boat  appears  not  to  have  been  a  regular  packet,  but  to 
have  done  such  jobs  as  her  husband  could  procure;  and  a 
partnership  is  usually  formed  on  some  plan  of  action.  It  is 
not  to  be  doubted  that  one  of  these  owners  could  not  have 
afifected  the  rest  by  the  admission  of  a  fact  to  their  prejudice. 
A  purchaser  from  him  would  have  held  his  share  in  common 
with  them,  free  from  a  lien  for  advances,  and  having  an  equal 
voice  in  respect  to  the  employment  of  the  boat  or  the  choice  of 
a  husband  for  it.  We  are  told  that  the  contrary  was  inci- 
dentally ruled  in  Burbridge  v.  DurooS,  a  case  like  the  present, 
except  that  the  point  was  neither  made  nor  ruled,  incidentally 
nor  directly.  That  all  the  owners  had  not  been  served  in-  the 
action,  which  was  the  foundation  of  the  demand  in  that  case, 
was  neither  known  nor  suspected  by  the  counsel,  the  trial 
court,  or  the  court  here;  and  it  is  not  the  practice  of  a  court  of 
error  to  reverse  on  points  that  were  not  ruled  below. 

The  deposition  of  Cox,  produced  to  show  that  the  plaintiff 
was  in  arrear  to  Oliphant,  the  purchaser,  for  advances  to  the 
boat,  was  properly  ruled  out.  The  action  was  not  against 
Oliphant,  but  against  the  sheriff,  who  had  no  right  to  retain 
for  a  debt  due  even  to  himself.  Irmn  v.  Workman^  8  Watts^ 
357,  and  Chambers  v.  MiUery  7  Id.  63,  are  direct  to  the  points 
A  ship's  husband  has  no  lien  for  advances — ^at  least  none  such 
as  a  sheriff  may  satisfy.  He  may  compel  part  owners  to  con- 
tribute by  action,  but  he  has  no  other  remedy.  They  resemble 
partners  so  far,  that  each  is  liable  for  the  whole;  but  there  the 
resemblance  ends,  for,  as  was  ruled  in  Jaggers  v.  Binnings^  1 
Stark.  64,  the  concession  of  one  of  them  binds  himself  alone, 
and  each  of  them  may  transfer  his  share  at  his  pleasure.  It 
is  clear,  therefore,  that  the  sheriff  could  not  involve  the  plain- 
tiff in  a  settlement  of  the  boat's  accounts. 

The  exception  in  the  plaintiff's  writ  of  error  is,  that  he  oug}it 
to  have  had  judgment  for  a  fourth,  not  merely  for  a  sixth,  of 
the  surplus  money;  and  on  the  undisputed  facts  arising  from 
the  evidence  actually  admitted,  that  conclusion  would  be  in- 
evitable— for  the  judgment,  execution,  and  levy  showed  no 
more  than  that  four  shares  were  sold.  But  the  defendant's 
evidence,  to  show  that  six  of  the  eight  shares  were  parted  with 
and  paid  for,  had  been  erroneously  excluded;  but  had  the 
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I»laintiff  been  allowed  a  sixth  part  of  the  surplus  whioh 
arose  fixmi  the  price  of  them,  it  might  perhaps  have  admitted 
of  a  doubt  whether  the  errors  would  not  have  compensated 
each  other.  It  is  not  our  practice  to  reverse  for  such  as  do  no 
mischiet  But  as  the  agreement  was  that  the  court  should  do* 
aide  the  law  on  the  undisputed  {JEtcts,  we  cannot  say  that  the 
&ct  proposed  in  the  defendant's  ofifer  would  not  have  been  dis- 
puted had  the  evidence  been  admitted,  or  that  the  whole  case 
might  not  then  have  been  put  before  the  jury.  Had  the  court 
acyndicated  on  the  excluded  evidence,  as  they  have  done  with- 
out it,  we  would  still  have  been  bound  to  send  the  cause  to 
another  trial,  in  order  that  the  jury  might  give  the  plaintiff  a 
fourth  or  a  sixth,  or  whatever  his  proportion  of  a  share  may  be, 
as  they  should  find  the  fSact  to  be. 
Judgment  reversed,  and  venire  cb  naoo  awarded. 


Potmihasebs  ov  Vbssxl  abs  Tbi ahts  Df  Oomfoir  where  tbej  eve  aol 
partnen  in  trade:  MWhmm  ▼.  Quyther^  60  Am.  Deo.  681. 

Shzp'b  Husbahd^  Aothobitt  or:  See  HewtU  ▼.  Bmtk^  36  Am.  Deo.  SilL 

Shibiiv's  BcTOBir,  how  vab  OcmoLUBiyB:  See  Kmfwim  ▼.  Lord,  84  Am. 
Deo.  625^  note  630,  where  other  oeaee  are  ooUeoted;  ifeete  t.  JZamoMM^  Id. 
646^  note  648. 

Pabt  Owvxbs  ov  VnsiLi  wmor  ComoxKsiD  Pabssxis:  See  Jomm  ^ 
Mdbn  24  Am.  Deo.  716. 
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[14  PxmnrrLTAinA  Stais,  65w] 
WtaiBB  Spsuifiu  Bnamr  n  PBoynnn>  bt  Statutb  iqe  Rboovxbt  of  Dm- 
ikOBB  aiietained  by  a  penon  from  the  ooutniotion  by  a  oorporation  of  a 
work  of  intemal  improvement^  he  oaimot  have  a  oominonplaw  aotiea 
therefor. 

Casb  brought  in  the  district  court  of  Alleg}iany  county.  The 
defendants  erected  dams  in  the  Monongahela  river  for  its  slack- 
water.  The  plaintiff  owned  a  tract  of  land  on  the  river,  several 
acres  of  which  were  rendered  useless  since  the  construction  of 
the  dam,  by  being  overflowed  in  times  of  fireshets.  This  was 
the  injury  complained  of.  The  court  below  held  that  the  com* 
mon-law  remedies  were  entirely  excluded  by  the  acts  whioh 
gave  a  special  remedy  in  such  a  case.  The  other  facts  appeal 
from  the  opinion. 

Hawkins  and  Darraghy  for  the  plaintiff  in  error, 

WiUiamaj  for  the  defendant  in  error. 
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By  Court,  Gibson,  C.  J.  A  rule  laid  down  in  Costless  Caae^ 
Oto.  Jac.  644,  and  followed  in  Rez  v.  Robiiisony  2  Burr.  803,  as 
well  as  in  subsequent  cases,  is  that  where  a  statute  has  created 
a  new  oflfense  by  prohibiting  a  thing  that  was  lawful  before, 
and  appointed  a  new  remedy  for  it  by  a  particular  sanction 
and  particular  method  of  proceeding,  that  particular  method 
must  be  followed,  and  no  other.  In  delivering  the  opinion  of 
the  court  in  the  latter  case,  Lord  Mansfield  added  that  where 
the  offense  was  antecedently  punishable  by  a  common-law 
proceeding,  and  a  statute  has  prescribed  a  particular  remedy 
for  it  by  a  summary  proceeding,  either  method  may  be  pur- 
sued because  the  sanction  is  cumulative.  The  propositions  are 
convergent.  They  were  predicated  of  remedies  for  public 
wrongs;  but  there  is  nothing  peculiar  in  the  subjedrmatter  of 
them  to  show  that  they  are  not  equally  predicable  of  remedies 
for  private  injuries.  An  indictment,  as  in  the  case  of  a  forci- 
ble entry  and  detainer,  is  sometimes  a  substantive  remedy  for 
a  civil  tort;  and  there  is  no  other  means  to  compel  a  putative 
fiBbther  to  maintain  his  illegitimate  child.  If  the  provision  of 
the  statute  which  provides  an  indictment  for  fornication  and 
bastardy  were  repealed,  no  lawyerwould  advise  that  the  mother 
or  the  township  could  maintain  an  action  for  it.  Why  should 
not  the  same  principle  rule  the  case  in  hand?  Against  the 
state,  being  a  sovereign  power,  no  action  lay  at  the  common 
law.  Whenever  an  action  has  been  maintained  against  her, 
it  has  been  by  force  of  her  express  permission;  as  in  the  case 
of  the  Pennsylvania  claimants  of  compensation  for  lands  cer- 
tified and  ceded  to  Connecticut  claimants  in  the  seventeen 
townships  of  Luzerne  county.  The  government  is  restrained 
by  the  constitution  from  taMng  private  property  for  public 
purposes;  but  though  a  statute  pretending  to  authorize  a  pul>- 
lic  agent  to  take  it  without  compensation  made  or  security 
given,  would  not  protect  him,  the  state  herself  could  not  be 
sued.  Here  the  action  is  not  for  taking  property,  but  for  in- 
juring it;  and  as  an  action  lies  not  against  the  estate  for  direct 
or  consequential  damage,  it  lies  not  against  her  locum  tenenSy 
clothed  with  her  power  and  protected  by  her  shield.  She  is 
not  always  in  a  condition  to  execute  her  works  of  public  im- 
provement with  her  own  hand;  and  her  prerogative  would  be 
useless  did  it  not  extend  to  the  instruments  with  which  she  is 
compeHed  to  work.  Though  corporations  employed  by  her 
have  always  been  ordered  to  pay  for  damage  to  private  prop- 
erty, they  have  not  been  subjected  to  prosecution  by  action  for 
the  consequences  of  acts  permitted  by  the  charter.    A  specific 
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remedy  has  been  provided,  not  only  against  such  corporations, 
bat  against  the  state  herself  where  she  was  the  immediate 
oonttractor;  in  which  the  compensation  has  been  assessed  by 
viewers  or  a  court  and  jury  on  appeal  from  their  award;  in  a 
oommon-law  action,  never.  No  corporation  would  accept  a 
charter  on  terms  which  would  expose  it  to  an  interminable 
series  of  suits  for  continuance  of  nuisances.  In  Schuylkill 
Navigation  Company  v.  Thobum^  7  Serg.  &  R.  411,  it  was  held 
that  the  compensation  awarded  is  the  price  of  a  perpetual 
privilege,  assessed  once  for  all.  The  legislature,  having  ob* 
tained  the  defendant's  leave  to  modify  its  charter,  might  have 
subjected  the  company  to  actions  of  nuisance  had  they  seen 
fit;  but  the  acts  of  1844  and  1848  clearly  did  no  more  than 
enlarge  the  field  of  the  specific  remedy;  and  the  plaintiff  can 
have  recourse  to  no  other. 
Judgment  affirmed. 

Wbsbx  Pboceedinos  iqb  AassamfiHT  or  Damaoxs  for  Pbofebtt  br- 
juuED  by  grading  a  itreet  are  aathorixed,  the  party  injured  most  resort  to 
each  proceedings,  and  cannot  snstain  an  action  at  law:  Hkkox  v.  CUy  qf 
Ckoekuid,  32  Am.  Dec  730. 

Xhb  FRiNdPAL  CASK  IS  dTBD  in  New  York  ds  ErU  U,  R.  Co.  v.  Youngt  33 
Pa.  St.  180»  to  the  point  that  the  grantees  of  a  franchise  from  the  state  haTO 
the  same  power  that  existed  in  the  state,  and  may  exercise  it  subject  only  to 
such  restrictions  as  are  imposed  in  the  grant,  and  they  are  subject  only  to  the 
same  liability,  unless  otherwise  declared;  in  the  Pen$uiylvaida  R,  B,  Co.  ▼. 
LuUieron  Congregation,  53  Id.  449,  to  the  point  that  the  right  of  trial  by  jury 
hps  never  been  held  to  belong  to  the  citizen  himself,  in  proceedings  by  the 
state  under  her  power  of  eminent  domain.  In  Cumberla/nd  Valley  Ji,B.  Co, 
V.  MeLana/tan,  59  Id.  28,  to  the  point  that  when  the  legislature  has  provided 
a  specific  remedy  for  the  recovery  of  damages  for  injuries  sustained  by  the 
construction  of  a  work  of  internal  improvement  by  a  corporation,  a  pftrty  can- 
not have  recourse  to  a  oommon-law  action;  in  Kochr.  WiUianupart  Water  Cb>.» 
65  Id.  290,  to  the  point  that  it  is  not  a  constitutional  requirement  that  the 
damages  should  be  paid  over  before  possession  is  taken  or  the  injury  oooors, 
in  cases  of  eminent  domain;  and  in  West  Branch  A  SuBquehanna  CamU  Ckk  t« 
MulBnerp  68  Id.  360,  to  the  point  that  unlsss  the  act  of  inoorporation  of  tlM 
oofporatioa  provides  for  it»  oonsequential  damagee  ue  not  Moovarable  from 
a  nulvoad  or  other  imporovemeat  oooqpany,  lor  injuriM  done  by  it  i^ 
lag  or  maintaining  its 
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Iv  Aomnr  o»  KBasPABs  AOADnxr  Shxbhip  ixni  Bmlusq  Orb  Pusov'i 
Ck)om  OQ  aa  exeoation  against  another,  the  latter  is  a  oompatmt  witnois 
to  prof«  that  tbo  goods  bekn^ged  to  the  former.    In  siidi  aetioii,  the 
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■heriff  may  thow,  in  mitigation  of  damages,  that  the  goods  were  bou^t 
in  for  the  owner  at  an  ondervalne;  for  the  meaaore  of  damages  in  snch 
a  case  is  the  amoont  that  it  oost  the  plaintiff  to  redeem  with  interest 

irTi4*feflHi 

Trxspass  broaght  by  Palmer  against  Forsyth,  who  was  then 
sheriff,  for  seizing  and  selling  his  goods  under  an  execution 
against  Mrs.  Rhodes.  On  the  trial,  Mrs.  Rhodes  was  offered 
as  a  witness  by  the  plaintiff,  to  prove  that  the  goods  were  his. 
The  defendant  objected  to  her  as  incompetent,  but  she  was 
fidmitted.  Defendant  afterwards  offered  to  prove  by  Mrs. 
Rhodes,  in  mitigation  of  damages,  that  a  large  part  of  the 
goods  sold  were  bought  in  for  the  plaintiff.  This  offer  was 
objected  to  by  the  plaintiff,  and  the  evidence  was  rejected. 
Verdict  for  the  plaintiff. 

WiUsj  for  the  plaintiff  in  error. 

Austiuj  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  As  defendant  in  the  execution  on 
which  the  goods  were  sold,  the  witness  was  clearly  disinter- 
ested. In  Keyrnhorg  v.  Burbridgey  11  Pa.  St.  635,  the  plaintiff 
had  sent  the  cigars  to  BoUman,  the  witness  for  whose  debt  they 
were  seized  and  sold  as  a  commission  merchant  accountable  to 
him  for  the  proceeds;  from  which  accountability  he  was  not  dis- 
charged by  the  seizure  and  sale  of  them  on  Burbridge's  execu- 
tion; but  he  would  have  been  discharged  from  it  had  Keymborg 
recovered  satisfEu^tion  from  Burbridge,  and  he  was  therefore  an 
incompetent  witness  to  enforce  it.  Here  the  creditor  of  the  wit- 
ness is  not  the  party  who  sues,  but  the  substantive  party  sued. 
In  that  case,  the  witness  was  liable  to  the  party  who  called 
him;  in  this,  he  had  been  discharged  by  the  sheriff's  return. 

But  the  defendant  ought  to  have  been  allowed  to  show,  in 
mitigation  of  damages,  that  the  plaintiff  had  bought  in  his 
goods  at  an  undervalue.  The  measure  was  the  actual,  not 
the  speculative,  loss.  The  primary  end  of  damages  is  com- 
pensation; and  not  of  every  injurious  consequence  that  may 
have  been  suffered,  for  a  different  rule  would  let  in  compensa- 
tion for  time,  trouble,  and  counsel  fees — ^but  of  what  is  accu- 
rately called  in  Mr.  Sedgwick's  valuable  treatise  on  the  measure 
of  damages,  page  31,  the  legal  injury,  which  sets  the  machinery 
of  the  law  in  motion.  That  machinery  is  necessarily  imper- 
fect; for  much  suffering,  vexation,  and  anxiety  is  often  inflicted, 
which  cannot  be  subjected  to  its  action.  But  the  rule  in  the 
English  and  American  courts,  subject  to  very  special  excep- 
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lions,  is  to  give  actual  compensation,  by  graduating  the  amount 
of  tho  damages  exactly  to  the  extent  of  the  loss.  It  is  pecu- 
liarly,  but  not  exclusively,  applicable  to  damages  for  breach 
of  contract.  Thus,  for  not  delivering  a  commodity  purchased 
and  paid  f(»r,  the  measure  of  damages  is  not  the  price  given, 
but  the  market  value  at  the  time  and  place  appointed  for  the 
delivery.  The  vendee  can  then  sue;  and  his  cause  of  action 
being  complete,  cannot  be  varied  by  the  state  of  the  market 
afterwards,  else  he  might  lie  by  for  years,  with  a  view  to  in* 
crease  the  damages.  The  vendee  has  a  right  to  receive  the 
thing  bargained  for,  or  an  equivalent  which  will  enable  him 
to  procure  it  from  another;  and  when  he  has  received  the 
equivalent,  it  is  the  same  to  him  as  if  he  had  received  the 
article  itself  from  the  vendor.  So  much,  therefore,  he  is  en- 
titled to  recover  by  action.  I  am  aware  that  the  decisions  are 
discrepant  where  the  price  has  been  prepaid;  but  I  cannot  con* 
ceive  how  the  rule  of  compensation  can  be  altered  by  it,  or 
more  just  than  when  it  gives  the  vendee  a  pecuniary  equiva- 
lent for  actual  performance  at  the  time  appointed  for  it. 
When  the  market  price  happens  to  be  the  contract  price,  a 
vendee  who  has  paid  nothing  recovers  nothing  but  nominal 
damages;  because  to  execute  the  contract  specifically,  would 
take  from  him  the  contract  price  and  give  him  nothing  in 
return  for  it  that  he  could  not  obtain  for  the  same  price. 
Where  he  has  paid  the  contract  price,  he  obtains  the  same  re- 
sult by  getting  it  back;  and  so  much  he  is  entitled  to  demand 
by  action.  Where  the  market  price  has  fallen  below  the  con- 
tract price,  he  is  entitled  to  recover  back  so  much  of  what  he 
has  paid  as  is  equal  to  the  market  price,  because  for  so  much 
he  may  purchase  the  article  from  another;  where  he  has  paid 
nothing,  he  will  not  be  apt  to  sue  for  nominal  damages,  lest, 
peradventure,  he  might  have  the  depreciated  article  forced  on 
him  at  the  contract  price.  When  the  market  price  has  risen 
above  the  contract  price,  he  is  entitled  to  the  difierence  in 
addition  to  what  he  has  paid;  if  he  has  paid  nothing,  then  to 
the  difference  only.  Surely  this  gives  the  vendee  just  compen- 
sation by  giving  him  the  advantages  he  would  have  had  from 
a  specific  execution  of  the  contract  at  the  day;  and  if  that  be 
so,  it  is  impossible  to  see  how  payment  of  the  contract  price 
beforehand,  being  an  accident  which  admits  of  remuneration, 
should  involve  the  vendor  in  subsequent  fluctuations  of  value; 
or  why  the  vendee  should  be  benefited  by  a  rising  market  and 
not  prejudiced  by  a  falling  one.  This,  however,  is  not  the 
place  to  discuss  the  merits  of  the  difference  between  the 
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Bnglish  and  the  Pennsylvania  rule;  nor,  since  the  decision  in 
Smethwnt  v.  WooUUm^  5  Watts  A  S.  106,  is  it  open  to  discos- 
sion  by  us.' 

The  nile  which  aims  at  actual  compensation  is  applicable 
tocasesof  involuntary  escape  from  arrest  on  mesne  process;  to 
cases  of  conversion  of  choses  of  action;  to  cases  of  trespass  to 
personal  property;  and  to  almost  every  other  case  of  tort  On 
this  rule  was  decided  Baker  v.  Freeman^  9  Wend.  86  [24  Am. 
Dec.  117],  the  counterpart  of  the  case  before  us.  What  did 
the  plaintiff  below  lose  by  the  illegal  seizure  and  sale  of  his 
goods  ?  Just  what  it  cost  him  to  redeem  them.  He  is  not  at 
liberty  to  turn  the  injury  into  a  benefit,  or  his  loss  into  gain; 
or  to  make  profit  of  his  goods  at  the  defendant's  expense  by 
buying  them  back  at  a  discount  A  different  question  would 
have  been  presented,  had  the  goods  been  sold  at  a  sacrifice  to 
a  stranger.  In  (y  Conner  v.  FareUTf  10  Watts,  418,  it  was  said 
that  the  proper  compensation  to  be  made  by  a  carrier  prevented 
from  transporting  the  goods,  is  the  difference  between  the 
stipulated  price  and  the  price  for  which  they  might  have  been 
carried.  Doubtless,  the  consignor  is  bound,  in  such  a  case,  to 
procure  another  carrier  on  reasonable  terms,  if  he  can.  But 
was  the  plaintiff  bound  to  redeem  his  goods  with  cash  diverted 
from  his  business  ?  Certainly  not  But  he  did  redeem  them; 
and  he  is  entitled  only  to  the  sum  advanced  by  him,  with  in* 
teresi 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Shiriit  n  LiABLB  lOB  Valus  or  FsopiBTr,  where  he  Milt  firmwrty  of 
one  penon  under  an  ezeoatian  againit  another.  Bat  he  ooght  not  to  be  held 
liable  in  yindictive  damages,  where  he  hae  great  difficnltj  in  aaoertaining  the 
title  to  the  property  aeiied:  Ihipemm  t.  Van  WktUf  39  Am.  Deo.  609,  note612. 

Thb  ntniciPAL  gasb  n  gctid  in  HagU  ▼•  MulUaom,  34  Tia.  St.  63;  in  Jfb- 
Knlghir.  Raidif,  44  Id.  169;  and  in  Seefyr.  AltUn,  61  Id.  306^  tothepoini 
that,  in  the  absence  of  proof  of  aggravatian,  the  rule  of  damages  is  that  oom« 
pensation  is  the  extent  of  the  reoovery;  and  in  Wcmgenketm  t.  CkUdSf  23  OU. 
446,  to  the  point  that  the  vendor  is  a  oompetent  witness  lor  his  Tsndse  in 
contests  rsspeoting  the  Talidity  of  sales  between  the  ovediton  of  a  Teador  and 
his 


FoBSYTH  u  Matthews. 

[14  PnmisTLTAiru.  Stais,  UOl] 
Whsbb  Wbxt  or  Sbbob  Banros  ur  Fobxal  Bnx  ov  EiOBPHmi%  a  cout 

of  error  is  strictly  to  confine  its  attention  to  what  is  prosented  by  the 

bill  and  its  proper  appendages. 
Buj.  or  ExoEFTiONS  MAT  CoNTAiN  RsciTAL  o?  EviDurcB  IN  Emorao,  ov 

it  may  eonsirt  of  a  oondenaed  statement  of  snch  of  the  facts  proved,  or 
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which  the  testimony  tended  to  prove,  m  b  necessary  to  the  proper  com- 
prehension of  the  points  ruled  by  the  court,  and  the  jnstructions  grran 
to  the  jory. 

Amionhknt  or  Pkbsokal  Pbopkbtt  without  Actual  Transfer  ov  Poans- 
8I0IC,  gives  no  title  to  the  assignee  against  the  creditors  of  the  assignor. 
And  where  there  id  a  oonflict  of  testimony  as  to  the  change  of  possessiony 
the  question  should  be  left  to  the  determination  of  the  jury. 

Ealx  Mads  ior  Pitrposb  or  l>KFRAin>iNa  Creditors  is  Void,  even  though 
there  be  a  transfer  of  possession;  but  whether  or  not  a  transfer  was  made 
with  intent  to  defraud,  is  a  question  to  be  left  to  the  jury. 

Tbaitovbr  to  Fathrr  or  his  Cbiu>*8  Personal  Propertt,  when  the  lat* 
tar  is  deeply  indebted,  naturally  arouses  suspicion  of  fraud,  but  is  not 
per  m  proof  of  fraud,  and  the  effect  to  Ite  legitimately  inferred  from  it» 
it  is  the  province  of  the  jury  to  deduce. 

Fact  that  Pkrsonal  Profrrtt  is  Transferred  bt  Formal  Instbuionv 
in  writing,  is  not  a  matter  of  much  importance  in  determining  whether 
or  not  there  is  fraud  in  the  transaction. 

Trbspasb  brought  by  George  Matthews  against  Forsyth,  for 
levying,  as  sheriff,  on  certain  personal  property  on  an  execu- 
tion  against  Edwin  C.  Matthews,  who  was  the  son  of  the  plain- 
tiff.  Edwin  C.  Matthews  had  been  the  lessee  of  an  eating- 
hoQse,  and  while  canying  it  on  contracted  the  debts  for  which 
the  judgment  was  rendered  upon  which  the  execution  above 
mentioned  issued.  While  E.  C.  Matthews  was  indebted,  he 
transferred  by  bill  of  sale  to  his  father,  the  plaintiff  in  this 
suit,  the  leasehold,  bar*fixtures,  furniture,  liquors,  etc.  It  was 
alleged  that  there  was  no  change  of  possession  after  this  sale. 
The  sheriff  seized  and  sold  the  personal  property  in  the  eating- 
house  under  the  execution  against  E.  C.  Matthews,  and  the 
plaintiff,  Qeorge  Matthews,  claimed  the  property  and  brought 
suit  to  recover  for  said  seizure  and  sale.  The  charge  of  the 
court  below  on  the  matter  of  the  bill  of  sale,  to  which  refer- 
ence is  made  in  the  opinion,  is*  as  follows:  ^' Great  stress  has 
been  laid  upon  the  formal  written  character  of  this  transfer, 
but  you  will  not,  perhaps,  consider  this  as  being  of  much  im- 
portance. Perhaps  all  such  transfers  should  be  expected  to  be 
in  writing.  The  peculiarity  of  form  depends  upon  the  person 
who  is  employed  to  write  the  instrument.  An  old  lawyer 
would  write  it  in  one  way,  a  young  lawyer  in  another,  and  a 
merchant's  clerk  in  another  way.  I  cannot  see  that  the  form 
which  one  would  adopt  should  be  more  liable  to  the  charge  of 
fraud  on  its  fSace  than  the  form  adopted  by  any  other."  There 
was  a  verdict  for  the  plaintiff.  The  other  &cts  appear  firom 
the  opinion. 

McCandlesSj  for  the  plaintiff  in  error. 

Oeyer^  for  the  defendant,  but  the  oourt  declined  to  hear  him* 
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By  Gourti  BblL|  J.  In  this  casey  the  writ  of  enor  brings  up 
a  formal  bill  of  exceptions,  duly  sealed  by  the  judge  before 
whom  tb^  cause  was  tried.  Were  it  not  that  the  carelessness 
of  practice  in  many  of  our  judicial  districts,  and  the  loose 
manner  in  which  records  in  error  are  made  up,  have  almost 
banished  the  formal  bill  of  exceptions,  it  would  be  scarcely 
necessary  to  remark  that  in  reviewing  the  action  of  the  subor* 
dinate  tribunal,  a  court  of  error  is  strictly  to  confine  its  atten- 
tion to  what  is  presented  by  the  bill,  and  its  proper  appendages. 
It  may  contain  a  recital,  in  exlenso^  of  the  evidence  given  on 
the  trial,  or,  as  in  this  instance,  it  may  consist  of  a  condensed 
statement  of  such  of  the  £Mts  proved,  or  which  the  testimony 
tended  to  prove,  as  is  necessary  to  the  proper  comprehension 
of  the  points  ruled  by  the  court,  and  the  instructions  given  to 
the  jury. 

The  bill  before  us,  after  stating  the  sale  of  the  goods  in 
question,  by  Edwin  C.  Matthews  to  the  plaintiff  below,  and 
the  consideration  of  the  contract,  avers  that  the  evidence 
tended  to  show  the  possession  of  the  goods  sold  had  been  de* 
livered  to  the  purchaser,  at  the  date  of  the  agreement  of  sale; 
after  which,  the  latter  conducted  the  eating-house  in  which 
they  were  found,  in  his  own  name.  On  the  other  hand,  the 
defendant  below  gave  evidence  tending  to  show  there  had  been 
no  open  and  manifest  change  of  possession  in  pursuance  of  the 
sale.  Here,  then,  was  a  conflict  of  testimony,  which  must 
necessarily  be  referred  to  the  jury.  This  the  court  did,  with 
the  instruction  that  an  assignment  of  personal  property,  with- 
out an  actual  transfer  of  the  possesiiym,  gave  no  title  to  the 
assignee,  as  against  the  creditors  of  the  assignor;  and  if  there 
was  no  such  transfer  of  possession,  the  plaintiff  could  not  re- 
cover. This  was  certainly  correct  Had  there  been  no  proof 
of  a  transfer  of  possession,  correspondent  with  the  sale,  it 
would  have  been  incumbent  on  the  court  to  direct  the  jury,  as 
matter  of  law,  that  as  against  creditors  the  sale  was  naughty 
and  therefore  the  plaintiff  could  not  recover:  Young  v.  Ife- 
dwrej  2  Watts  A  S.  147.  But  under  the  contrariety  of  proof 
which  appears  to  have  been  given  here,  whether  there  was  an 
absolute  change  of  possession  or  not,  was  a  question  for  the 
jury.  Had  the  court  undertaken  to  assert,  authoritatively, 
the  presence  of  a  legal  fraud,  it  must  have  been  a  usurpation 
upon  the  other  branch  of  the  tribunal,  and  consequently  error. 

The  instruction  that  if  the  sale  and  transfer  of  possession 
was  made  for  the  purpose  of  defrauding  the  creditors  of  the 
vendor  the  plaintiff  could  not  recover,  was  also  unexception- 
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able.  Such  an  intent  imports  actual  fraud,  destructive  of  a 
sale  of  goods,  irrespective  of  the  actual  possession  of  them* 
Its  existence  or  non-existence  is  a  fact  to  be  determined  by 
the  jury;  and  when  it  is  found,  the  court  declares  its  legal 
consequence.  This,  in  effect,  was  the  course  pursued  on  the 
trial  of  the  cause;  of  which  the  defendant  below  complains, 
apparently  under  the  misapprehension  that  it  was  the  duty  of 
the  judge  to  declare  both  the  &LCi  and  the  law,  as  the  evidence 
stood  there— a  misapprehension  which  is  sufficiently  refuted 
by  pointing  it  out. 

The  remaining  portions  of  the  charge  to  which  the  assign- 
ments of  error  refer  are  in  strict  accordance  with  settled  prin- 
ciple. The  transfer  to  a  father  of  his  child's  personal  property, 
when  the  latter  is  deeply  indebted,  and  more  especially  if  he 
be  in  danger  of  an  immediate  execution,  naturally  arouses 
suspicion  of  fraud,  and  adds  to  the  weight  of  other  evidence, 
tending  to  prove  it. 

But  such  facts  are  not  necessarily  per  m  proof  of  fraud. 
They  may  be  consistent  with  innocence,  though  deeply  suspi- 
cious; and  the  effect  legitimately  to  be  inferred  from  them,  it 
is  the  province  of  the  jury  to  deduce.  Upon  this  province,  the 
learned  judge  below  did  not  seek  to  intrude. 

What  was  said  by  him  of  the  so-called  bill  of  sale  is  but  the 
expression  of  a  sentiment  relative  to  matter  of  fact,  which  even 
if  incorrect,  is  not  the  subject  of  error  in  this  court  But  I  do 
not  perceive  anything  objectionable  in  the  remarks  submitted 
on  this  point  Such  evidences  of  sale  are  common,  and  being* 
usually  prepared  by  attorneys  or  scriveners,  naturally  assume 
a  technical  form.  I  remember  what  is  said  in  Twyne^a  CoBe^  8 
Co.  80,  as  to  the  inferences  of  fraud  deducible  from  unusual 
pains  and  care  taken  in  the  preparation  and  conduct  of  a  sus- 
picious transaction;  but  I  cannot  see  that  it  is  fairly  applica- 
ble here.  Written  transfers  of  personal  chattels  are  frequently 
used,  as  an  easy  and  convenient  medium  of  proof;  and  it  would 
be  going  very  far  to  say  that  much  importance  is  due  to  their 
presence  as  itidicia  of  fraudulent  motive.  Still,  under  certain 
circumstances,  such  a  precaution  may  weigh  something  in  the 
scale  of  nearly  balanced  doubts,  and  the  right  of  the  jury  to 
consider  it,  in  this  connection,  is  nowhere  denied  by  the  charge. 

Judgment  affirmed. 

RcrxNTiQN  BY  Vksxxib  ov  PoasnaiON  or  Goods  AFmt  Sali^  Jfiiraor  ovt 
See  Fleming  ▼.  Twommi.  60  Am.  Deo.  818,  note  328^  where  other  eeaee  aro 
coltected. 
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Tkavsrb  bt  Pkbson  nr  Failing  CiBctrvsTANcn:  See  Bpwe  ▼.  Wa^ 
man,  49  Am.  Dec  126;  Bueher  ▼.  Abell,  48  Id.  400,  note  409,  when  other 
eiiee  are  colleotecL 

Bill  of  EzcacpnoNfl^  Comt  gakkotGo  Outsidb  or:  See  Stata  ▼.  CM- 
win,  44  Am.  Deo.  42;  Eateh  t.  Potter,  43  Id.  88;  Van  t.  CfonummweaUk,  24 
Id.69S. 

BaELL  ov  BzOBPnoH^  What  bhoitld  GoxTAnr:  See  Brewer  ▼.  Siroiiffe 
tbeeetUnre,  44  Am.  Deo.  614|  note  618^  where  other  oeaee  are  ooUeeted. 


Ejsbb  V.  Day. 

[14  PsmrflTLTAirzA  Btati,  UZ] 

AflHwntiBNT  TO  OiYX  LiBSSB  OF  Land  Oftion  Or  PuBCHASDio  It  may  be 
enforoed  by  him,  although  the  election  to  purchase  raets  solely  with  him, 
and  this  optional  right  may  be  transmitted  by  him  to  his  yendee.  The 
lessee  has  an  equitable  estate  in  the  land  nnder  his  contract  for  an 
optiooal  purchase,  which  passes  to  his  alienee,  nesting  him  with  the  right 
to  call  for  a  speotfio  ezeontion  on  declaring  his  electioo.  And  this  right 
may  be  enforoed  against  a  second  purchaser  with  notioob  from  the  origi- 
nal vendor. 

Actual  PoesBSSioir  of  Land  bt  o&  todxr  Onb  HoLDnro  CoirrBAor  worn 
OoiTTBTAiioB  thereof  to  him,  where  such  possession  is  consistent  with  the 
oontraot^  is  sufficient  to  affect  with  notice  a  second  purchaser  from  the 
original  vendor. 

Whxbb  Onb  of  Two  Joint  Ownbbs  of  Land,  Who  abb  Bound  bt  Ck>N- 
TBAOT  TO  CoNTBT  It,  transfers  his  interest  to  his  co-owner,  the  latter  will 
then  be  bound  to  convey  to  the  party  entitled  to  demand  suoh  convey- 
ance, even  though  snch  party  be  his  former  co-owner,  who  joined  with 
him  in  the  contract. 

Ejectment  for  a  lot  of  land,  brought  by  Day  against  Kerr 
and  Tronick.  Warden  and  Alexander  were  joint  owners  of 
the  lot  in  question,  and  on  the  first  day  of  April,  1845,  they 
executed  to  Cuddy  a  lease  of  the  lot  for  three  years,  in  which 
it  was  agreed  that  Cuddy  should  have  the  privilege  of  bu3ring 
it  at  any  time  during  the  continuance  of  the  term.  On  the 
first  of  July,  1847,  Warden  conveyed  his  interest  in  the  lot 
to  Alexander.  On  the  twenty-ninth  of  July,  1847,  Cuddy 
assigned  to  Warden  his  interest  in  the  agreement  for  a  con- 
veyance. August  0, 1847,  Alexander  conveyed  the  lot  to  Day, 
the  plaintiff  in  this  action.  On  the  twenty-second  of  August, 
1849,  Warden  assigned  to  Trunick  all  his  right,  etc.,  in  the 
agreement.  It  was  proved  by  one  Camahan  that,  at  the  time 
of  the  conveyance  firom  Alexander  to  Day,  he,  Camahan,  was 
in  possession  of  the  property  as  the  tenant  of  Cuddy;  that 
after  the  assignment  to  Warden  he  paid  rent  to  Warden;  and 
that  the  defendant  Kerr  entered  into  possession  when  be,  Car- 
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nahan,  left.  Kerr  was  a  tenant  under  Warden.  The  judge 
instructed  the  jury:  1.  That  the  facts  testified  to  by  Camahan 
did  not  amount  to  constructive  notice  of  the  title  claimed  by 
the  defendant  under  the  agreement  of  April  1, 1845;  2.  That 
an  agreement  to  give  a  party  an  option  of  purchasing  certain 
land  is  a  mere  personal  covenant  or  agreement,  and  not  such 
an  agreement  as  vests  any  interest,  legal  or  equitable,  in  the 
land  which  is  the  subject  of  the  contract;  and  that  the  defend* 
ant,  claiming  tmder  such  agreement  alone,  without  any  act  of 
election  previous  to  the  sale  to  plaintiff,  had  no  such  title  to 
the  land  as  furnishes  the  foundation  of  a  defense  to  an  action 
of  ejectment.  Verdict  for  the  plaintiff.  Other  facts  appear 
from  the  opinion. 

Woods^  for  the  plaintiff  in  error. 
WaUany  for  the  defendant  in  error. 

By  Court,  Bell,  J.  The  ground  upon  which  a  chancellor 
executes  an  executory  contract  for  the  sale  of  lands  is,  that 
equity  looks  upon  things  agreed  to  be  done  as  actually  per- 
formed;  consequently,  when  an  agreement  is  made  for  the  sale 
of  an  estate,  the  vendor  is  considered  as  a  trustee,  for  the  pur- 
chaser, of  the  estate  sold,  and  the  purchaser  as  a  trustee  of  the 
purchase-money  for  the  vendor:  Oreen  v.  Smithy  1  Atk.  572; 
Craig  v.  Lediej  8  Wheat  578.  The  vendee  is,  in  contemplation 
of  equity,  actually  seised  of  the  estate,  and  is,  therefore,  sub- 
ject to  any  loss  which  may  happen  to  it  between  the  agreement 
and  the  conveyance,  and  will  enjoy  any  benefit  which  may 
accrue  in  the  same  interval.  As  a  consequence,  he  may  sell  or 
charge  the  estate  before  conveyance  executed:  SeUm  v.  Sladej 
7  Ves.  265;  Attomey-Oenerai  v.  Z)ay,  1  Ves.  sen.  220;  Paine  v. 
MeUeVy  6  Ves.  852;  and  the  death  of  either  vendor  or  vendee, 
even  before  the  time  of  completing  the  contract,  is  held  to  be 
entirely  immaterial:  Winged  v.  Lefeburyj  2  Eq.  Cas.  Abr.  32, 
pL  48;  Pard  v.  WUkinSy  Toth.  44;  Barker  v.  Hill,  2  Ch.  R.  218. 
As  a  result  of  this  principle,  which  seems  to  be  of  general 
application,  it  is  settled  that  an  estate  under  contract  of  sale 
is  regarded  as  converted  into  personalty,  firom  the  time  of  the 
contract,  notwithstanding  an  election  to  complete  the  purchase 
rests  entirely  with  the  purchaser;  and  if  the  seller  die  before 
the  election  be  exercised,  the  purchase-money,  when  paid,  will 
go  to  his  executors  as  assets:  Sikes  v.  Liatery  5  Vin.  Abr.  541, 
pi.  28;  Baden  v.  Pembrokey  2  Vern.  213.  But  if^  from  defect 
of  title,  insufficiency  of  contract,  or  other  cause,  the  court 
should  think  the  contract  ought  not  to  be  carried  into  execu- 
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tion,  a  conversion  is  prevented,  and  the  estate  will  go  to  the 
heir  at  law  of  the  vendor,  as  though  no  contract  had  ever 
existed:  Laeon  v.  Mertins^  3  Atk.  1;  Buckmaster  v.  Harropj  7 
Ves.  jnn.  841;  Rose  v.  Cunynghamej  11  Id.  550.  So,  also,  if 
one  covenant  to  lay  out  a  sum  of  money  in  the  purchase  of 
land,  generally,  and  devises  his  real  estate  before  he  has  made 
the  purchase,  the  money  agreed  to  be  laid  out  will  pass  to  the 
devisee,  as  representing  land:  Oreen  v.  Smitk^  1  Atk.  573. 
These  illustrations  of  the  doctrine  of  conversion  are  familiar 
instances  in  which  the  rule  that  agreements  to  be  performed 
are  considered  as  performed,  has  been  practically  applied,  and 
might,  I  think,  without  further  aid,  be  accepted  as  decisive  of 
the  doctrine  which  the  defendant  below  invoked  as  sufficient 
for  his  protection  in  this  action.  Upon  the  trial,  however,  it 
was  distinctly  made  a  question  whether  the  option,  vested  in 
Cuddy,  by  the  agreement  of  April  1,  1845,  to  purchase  the 
property  or  not  within  a  given  period,  does  not  distinguish  thie 
case  from  those  I  have  adverted  to;  or,  if  not,  then  whether 
the  plaintiff  below  can  be  considered  as  a  bona  fide  purchaser, 
without  notice  of  Cuddy's  equity,  and  so  relieved  from  the 
obligation  to  convey  which  vested  in  his  vendor,  Alexander. 
A  little  further  examination  will  show  both  these  points  to  be 
definitely  settled  against  the  plaintiff  by  a  train  of  uncontro- 
verted  authority.  These  decide  that  equitable  conversion 
takes  place,  although  the  election  to  purchase  rests  solely  with 
the  purchaser,  whose  optional  right  may  be  transmitted  to  his 
vendee;  and  that  notice  of  this  right  will  be  imputed  to  a 
second  purchaser  from  the  original  vendor  through  an  actual 
possession  of  the  land  agreed  to  be  sold,  consistent  with  the 
contract. 

The  first  instance  in  which,  I  believe,  the  principal  question 
arose  was  before  Lord  Kenyon  at  the  rolls  in  1785,  and  wae 
singularly  like  the  case  in  hand  in  its  leading  features.  It  is 
thus  stated  by  Lord  Eldon,  in  Ripley  v.  Watennorih^  7  Ves. 
43C,  where,  as  well  as  in  subsequent  cases,  it  was  approved 
aud  followed:  Whitmore  demised  to  Douglass  for  seven  years, 
with  a  covenant  that  if  the  tenant,  after  the  twenty*ninth  of 
September,  1761,  and  before  the  twenty *ninth  of  September, 
1765,  should  choose  to  purchase  the  inheritance  for  three  thou- 
sand  pounds,  Whitmore  would  convey  to  him.  In  1761,  before 
any  election,  Whitmore  died  and  left  all  his  real  estate  to 
Bennett  in  fee,  and  all  his  personal  estate  to  Bennett  and  his 
sister  equally,  as  tenants  in  common.  In  1765,  before  the 
time  mentioned,  Walter,  who  purchased  the  lease  and  benefit 
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of  the  agreement  from  Douglass,  called  on  Bemaett  to  convey 
for  three  fhousand  pounds,  which  conveyance  was  made  in 
consideration  of  that  sum.  Afterwards,  the  sister  and  her  Ims- 
band  filed  a  bill  against  the  representative  of  Bennett,  claim- 
ing a  moiety  of  the  three  thousand  pounds  and  interest,  and 
it  was  decreed  accordingly,  and,  added  the  chancellor,  '*  though 
the  testator  could  never  have  compelled  the  lessee  to  purchase, 
yet  when  the  assignee  made  the  election,  it  was  held  the  per- 
sonal estate  of  the  testator,  and  not  to  belong  to  tlie  devisee  of 
the  real  estate."  Another  case,  parallel  in  principle,  is  noticed 
as  having  been  mentioned  before  Lord  Kenyon,  of  one  who, 
having  a  timber  estate,  agreed  to  sell  a  given  quantity  per 
annum  to  be  chosen  by  the  vendee.  The  owner  died,  and  a 
vast  deal  of  timber  was  cut  after  his  death.  That  timber, 
though  in  the  option  of  the  buyer,  was  held  to  be  the  personal 
estate  of  the  party  to  the  contract.  In  Townley  v.  Bedwell,  14 
Id.  591,  Lord  Elden  again  cited  the  first  of  these  cases,  as 
Lowes  V.  Bennett^  1  Cox,  167,  and  followed  it  as  furnishing  a 
governing  rule.  The  principal  case  was  this:  A  testator  had 
executed  a  lease  to  one  Townley  for  thirty-three  years,  with  a 
proviso  that  if  Townley,  his  executors,  administrators,  or  as- 
signs, should  be  desirous  to  purchase  the  premises  within  six 
years,  he  should  pay  to  the  testator,  bis  heirs  or  assigns,  six 
hundred  pounds  for  the  purchase,  upon  having  a  good  title* 
made  to  him  (Townley),  his  executors,  administrators,  or  as^ 
signs.  The  testator  died  before  the  expiration  of  the  six  years,, 
and  within  that  period  Townley  declared  his  option  to  pur-^ 
chase,  according  to  the  proviso.  The  heir  of  the  testator- 
claimed  the  rents  and  purchase-money,  on  the  ground  that 
until  Townley  declared  his  option,  the  estate  continued  to  be 
realty,  and  the  declaration  being  made  after  the  death  of  the 
testator,  it  so  descended,  and,  consequently,  the  price  of  it 
belonged  to  the  heir.  The  case  was  ably  argued  by  eminent 
counsel,  for  the  heir  at  law  and  next  of  kin.  After  reflection^ 
the  lord  chancellor  adhered  to  Lawes  v.  Bennetty  supray  and 
though  he  gave  the  rents  which  accrued  before  Townley's  deo- 
laration,  to  the  heir,  he  decreed  the  price  of  the  land  to  the 
next  of  kin,  because,  by  relation,  the  election  to  purchase  turned 
the  estate  into  personalty,  in  the  life-time  of  the  testator. 

In  Daniels  v.  Davison^  16  Yes.  253,  Lawea  v.  Bennett  is  again 
approvingly  noticed,  under  the  name  of  Douglas  v.  Witterwronge^ 
and  is  said  to  have  turned  upon  the  doctrine  that,  when  the  lessee 
made  his  option  to  purchase,  he  was  to  be  considered  as  the 
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owner  ab  initio.  Indeed,  the  determination  can  only  lie  8U|h 
ported  by  attributing  to  the  lessee  an  equitable  estate  in  the 
land,  under  his  covenant  for  an  optional  purchase,  which  passed 
to  his  alienee,  vesting  him  with  the  right  to  call  for  a  specific 
execution  on  declaring  his  election. 

In  Daniels  v.  DavisoUf  supraj  the  bill  for  a  specific  execution 
stated  an  agreement  by  Davison  to  sell  to  Daniels  a  public  house, 
called  The  Plough,  then  in  the  occupation  of  Daniels,  for  the 
sum  of  two  hundred  pounds,  on  or  before  the  twenty-fifth  uf 
March  next  ensuing;  that  before  the  day  the  plaintiff  tendered 
the  purchase-money  and  demanded  a  conveyance,  but  the  de- 
fendant refused  to  perform  the  contract,  and  sold  the  premises 
to  the  other  defendant.  Cole,  and  charging  Cole  with  notice. 
No  doubt  was  intimated  of  the  equitable  interest  of  Daniels, 
the  only  question  being  of  the  notice  imputed  to  Cole,  the  sec- 
ond purchaser.  And  on  the  authority  of  Taylor  v.  Stibbert,  2 
Ves.  437,  it  was  ruled,  in  effect,  that  where  a  tenant  for  years 
agrees  to  purchase,  his  possession,  though  under  the  lease,  is 
notice  of  his  equitable  interest  as  purchaser,  to  a  subsequent 
purchaser,  who  is  bound  to  inquire  and  inform  himself  of  all 
the  contents  of  the  lease  and  the  covenants  contained  in  it,  as 
well  as  of  all  the  interests  and  estates  claimed  by  the  tenant. 
Having  failed  to  do  so,  he  will  be  decreed  to  convey  to  the  first 
vendee,  leaving  the  original  seller  and  the  second  purchaser  to 
settle  their  rights  between  themselves.  In  delivering  the  judg- 
ment, Lord  Eldon  iook  occasion  to  say:  '^ Where  there  is  a 
tenant  in  possession  under  a  lease  or  an  agreement,  a  person 
purchasing  part  of  the  estate  must  be  bound  to  inquire  on  what 
terms  that  person  is  in  possession.  If^  for  instance,  he  is  oc- 
cupying tenant  under  a  lease  for  forty-five  years,  the  purchaser 
is  bound  by  the  fact  that  he  is  entitled  to  tha«i  term,  if  he  does 
not  choose  to  inquire  into  the  nature  of  his  possession;  the  ten- 
ant being  in  no  fault,  but  enjoying  according  to  his  title.  Then 
if,  in  the  instance  of  such  a  term,  the  tenant  would  be  entitled 
against  the  purchaser,  why  is  not  his  title  good  for  a  greater 
interest?  In  the  case  of  Douglas  v.  Witterwrofige  [tub  nom, 
Lawes  v.  Bennettj  1  Cox,  167],  the  tenant  was  not  bound  to 
know  and  did  not  know,  that  it  was  necessary  for  him  to  make 
any  communication  of  the  option  which  he  had  by  the  contract 
with  his  landlord,  to  become  the  purchaser;  and  Lord  Eenyon 
held  that  there  was  nothing  that  could  affect  his  conscience 
in  favor  of  the  purchaser,  having  no  communication  with  him. 
My  opinion,  therefore,  considering  this  as  depending  on  notioOi 
is,  that  this  tenant  being  in  possession  under  a  lease,  witl)  an 
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agreement  in  hia  pocket  to  become  the  purchaser,  thoee  cir- 
comatanoee  altogether  give  him  an  equity,  repellmg  the  claim 
of  a  anbeequent  purchaser,  who  made  no  inquiry  as  to  the 
nature  of  hia  poaaession."  When  the  case  came  up  again  for 
a  final  decree,  17  Ves.  433,  the  same  doctrine  was  repeated. 
^^With  regard,"  said  the  chancellor,  ''to  the  subsequent  sale 
by  the  defendant  Dayiaon  to  the  other  defendant.  Cole,  my 
notion  ia  that  the  plaintiff  haa  an  equity  to  have  a  conveyance 
of  the  premiaea  from  Cole,  upon  the  ground  that  Cole  must  be 
considered,  in  equity,  aa  having  notice  of  the  plaintiff's  equita- 
ble title  under  the  agreement;  that  Cole  was  bound  to  inquire, 
and  therefore,  without  going  into  the  circumstances,  to  ascer- 
tain whether  he  had  or  had  not  actual  notice,  he  ia  to  be  con- 
aidered  aa  a  purchaaer  of  the  other  defendant'a  title,  subject  to 
the  equity  of  the  plaintiff  to  have  the  premises  conveyed  to  him 
at  the  price  which  he  had  by  the  agreement  stipulated  to  pay 
to  that  defendant."  I  have  cited  these  observations  thus  at 
length  because  they  furnish  a  full  answer  to  the  objection 
raised  in  our  case,  on  the  score  of  alleged  want  of  notice  to  the 
plaintiff  below.  Camahan's  poaaession,  aa  the  tenant  of  Cuddy, 
ia  attended  with  the  aame  effect  in  imposing  the  duty  of  in- 
quiry upon  Day,  the  second  purchaser,  as  though  Cuddy  him* 
self  had  been  in  possession;  more  especially  as  Camahan  had 
attorned  to  Warden,  the  asaignee  of  Cuddy.  The  neoeaaify  of 
thia  inquiry  ia  enforced  by  our  own  cases  of  Jaque$  y.WeekSj  7 
Watts,  261;  Lewis  v.  Bradford^  10  Id.  67;  Bogga  v.  Vamer^  6 
Watta  &  S.  474,  and  a  caae  decided  at  the  laat  term  fixr  thia 
district,  but  not  yet  reported.  As  the  case  is  then  presented 
by  the  record.  Warden,  having  purchased  Cuddy's  equitable 
interest,  entitled  himself  to  a  conveyance  of  the  land,  by  his 
notice  of  an  election  to  purchase,  within  the  time  stipulated  by 
the  covenant  Day,  the  plaintiff  below,  having  bought  the 
legal  title  from  Alexander,  under  notice  of  Cuddy's  equity, 
stands  in  Alexander's  place,  in  respect  to  the  covenant  of  sale, 
is  subject  to  the  same  duty,  and  is  bound  to  perform  all  the 
person  he  represents  would  be  bound  to  do,  were  the  legal  title 
yet  in  him:  Taylor  v.  Stibbert^  2  Ves.  jun.  437;  Crofton  v. 
Ormsby,  2  Sch.  &  Lef  583.  If,  in  addition  to  the  case  already 
cited,  other  authorities  were  necessary  to  show  that  Alexander's 
alienation  to  Day  worked  no  effect  upon  the  previous  rights  of 
Cuddy  and  his  assignee,  they  may  be  found  in  Eehliffv.  Bald- 
win, 16  Ves.  267;  and  Curtis  v.  Marquis  of  Buckingham^  3  Ves. 
&  Bea.  168,  recognizing  the  chancellor's  power  to  restrain  a 
vendor  from  conveying  the  legal  estate  to  a  third  person,  be- 
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cause  such  a  measure  might  put  the  purchaser  to  the  expense 
of  making  another  party  to  the  suit. 

It  is  scarcely  necessary  to  add  that  whatever  right  may 
reside  in  Warden  as  vendee  of  Cuddy,  is  in  no  degree  affected 
by  the  fact  that  he  was  one  of  the  parties  who  as  owner  cove- 
nanted with  Cuddy  to  convey,  on  a  compliance  by  the  latter 
with  the  stipulations  of  the  agreement.  By  Warden's  subse- 
quent conveyance  to  Alexander  of  all  his  interest  in  the  prop- 
erty, the  duty  of  fulfilling  the  covenant  of  sale  was  cast  upon 
the  latter,  as  owner  of  the  legal  title.  Considered  simply  as  a 
covenant  real.  Warden  became  a  stranger  to  it,  and  was  conse- 
quently in  a  position,  at  the  time  of  his  purchase  from  Cuddy, 
to  acquire  the  right  to  claim  a  conveyance  from  Alexander,  or 
from  his  grantee,  upon  determining  of  the  option  given  by  the 
original  agreement. 

Upon  the  case  as  it  now  stands,  Kerr,  as  representing  War- 
den, is  entitled  to  retain  the  possession  of  the  property.  Should 
Warden,  upon  offer  of  a  legal  conveyance,  fail  to  ftilfill  the 
stipulations  on  his  part  to  be  performed,  of  course  the  relative 
rights  of  the  parties  would  undergo  a  change. 

Upon  both  the  points  made  below,  the  learned  judge  before 
whom  the  case  was  tried  fell  into  an  error,  attributable,  no 
doubt,  to  the  necessary  rapidity  of  a  trial  at  bar,  and  the  conse- 
quent difficulty  of  looking  into  tlie  books.  In  the  argument 
submitted  to  us,  the  subject  was  very  insufficiently  explored^ 
and  we  can,  therefore,  easily  believe  the  district  court  derived 
but  little  assistance  from  the  research  of  counsel. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

CoMTBAcr  Bnn>nro  ov  Omx  Pabtt  only  may  be  decreed  to  be  «pe- 
cifioaUy  performed:  Roffen  v.  Samden^  33  Am.  Dee.  635.  The  principe} 
case  U  cited  in  Cormm  v.  Mtdoany,  49  Pa.  St.  100,  and  in  ShoUenberger  v. 
BrifUon,  52  Id.  99,  to  the  point  that  an  agreement  for  the  purchase  of  land  al 
the  option  of  the  vendee  will,  on  election  and  notice,  be  specifically  enforced; 
and  in  SUetp  James,  <£r  Co.*s  Appeal,  26  Id.  ISO,  to  the  point  that  when  articles 
of  agreement  axe  entered  into  for  the  sale  and  pnrohase  of  real  estate,  the  pur- 
chaser is  regarded  in  equity  as  the  owner  of  the  land,  snbject  to  the  payment 
of  the  stipulated  price. 

SxnmcnENT  Pebfokmance  to  Takb  Cask  oitt  of  Statute  of  Frauds: 
8ee  Weed  v.  Terry,  45  Am.  Dec.  257,  note  265,  where  other  cases  ore  collected. 

Delivery  of  Possession  Pursuant  to  Contract  is  Part  Pesfobmangs: 
See  Pugh  v.  Oood,  37  Am.  Dec.  534,  note  541,  where  other  cases  are  collected. 

Absionbe  of  Note  Given  fob  Purchase  Price  of  Land  may  by  a  bilt 
filed  against  the  vendor  and  vendee  compel  the  specific  performanoe  of  the 
eontract  of  purchase:  Hanna  v.  WiUon,  46  Am.  Dec  190. 

The  PRiNCirAL  case,  is  distinouishsd  in  Elder  v.  Babme/m,  19  Fa.  St  36a. 
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Dewey  v.  Erie  Borocgd. 

[14  PSirygTLVA.KIA.  8TATK,  21L] 

Wbbb  Bdteb  of  Clock  Aokebb  to  Pay  io&  It  at  the  ezpiratiou  of  • 
ywtf,  on  oonditioii  that  it  p«rf onns  to  his  latisfaction,  the  contract  to  yt^y 
boocnnee  abeolnte  at  the  end  of  that  time,  unlees,  within  areaeonable  time, 
ho  offen  to  retom  it  and  gives  notice  of  his  dissatisfaction.  If  the  resi- 
dsnoe  of  the  seUer  is  nnknown«  or  if  he  resides  in  snother  state,  the  buyer 
must,  In  order  to  ezonse  Els  failure  to  give  notice  and  to  ofifer  to  retom, 
show  that  he  need  due  diligence  to  asoertsin  the  seller's  residence. 

Debt  on  a  promiBSory  note,  given  by  the  defendant  to  the 
plaintiff  in  part  payment  of  a  clock,  to  be  paid  in  one  year 
from  its  date,  conditioned,  however,  that  the  said  clock  per- 
fiyrmed  to  the  satisfaction  of  the  burgess  and  town  council,  or 
iheir  successors.  There  was  a  yerdict  for  the  defendants.  The 
other  material  facts  appear  from  the  opinion. 

Lane  and  Oalbraithj  for  the  plaintiff  in  error 

BobMt,  contra. 

By  Court,  Gibson,  C.  J.  The  transaction  before  us  is  analo- 
gous to  a  transaction  between  merchants,  called  *^  sale  or  re- 
turn;'' by  the  terms  of  which  the  party  to  whom  the  goods  are 
sent  is  bound  to  return  them,  with  notice  of  his  dissent,  within 
a  reasonable  time,  or  keep  them  on  the  terms  of  the  offer;  or  it 
is  perhaps  strictly  a  conditional  sale,  of  which  the  same  prin* 
dple  is  an  element.  Such  was  the  sale  in  Humphries  y.  Car^ 
valho^  16  East,  46,  and  many  other  cases,  which  it  is  unneces- 
sary to  quote,  the  principle  being  settled;  and  the  business  is 
to  apply  it  to  the  evidence.  The  defendant  promised  to  pay 
the  price  at  the  expiration  of  a  year,  on  condition  that  the  clock 
should  perform  to  the  satisfaction  of  the  burgess  and  town 
council,  or  their  successors.  The  corporation,  consequently, 
had  a  year  to  signify  its  determination.  This  is  not  a  case  of 
warranty,  and  it  is  immaterial  whether  the  clock  performed 
well  or  ill;  it  was  the  business  of  the  burgess  and  council  to 
judge  of  that,  and  keep  the  clock  or  return  it,  at  the  proper 
time.  It  was  put  up,  and  the  plaintiff,  who  was  probably  a 
clock  peddler,  went  away.  The  burgess  and  council  were 
ultimately  dissatisfied  with  it,  and  after  two  years  took  it  down, 
but  did  not  offer  to  return  it,  or  attempt  to  give  notice  of  their 
dissatisfaction.  Three  witnesses  testified  tha(  they  had  not 
heard  of  the  plaintiff's  whereabouts,  then  or  since;  the  other 
witnesses  were  silent  in  respect  to  it.  It  is  clear  and  indisput- 
able law,  that  the  burgess  and  council  were  bound  to  give 
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notice  of  their  dissatiBfaction,  with  an  oCcr  to  return  the  clock, 
or  attempt  to  do  it.  They  were  not  bound  to  follow  the  plain- 
ti£f  to  a  foreign  country;  but  if  foreign  residence  had  been 
alleged,  they  would  have  been  bound  to  prove  it  If  his  resi- 
denoe  was  unknown,  they  were  bound  to  prove  that  they  had 
attempted  to  discover  it.  If  it  was  known  to  be  in  a  sister 
state,  they  were  bound  to  prove  that  they  had  attempted  to 
reach  him  through  the  post-office.  But  there  was  not  a  spark 
of  evidence  to  prove  that  any  effort  had  been  made  whatever: 
and  the  contract  had  become  absolute.  The  cause,  therefore, 
was  not  put  on  its  proper  point. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Vkstbb  OAjrvoT  BcrAiif  PIeopibtt  Ain>  Treat  Sals  as  Von>:  See  Johtk- 
mm  v.  McLame,  43  Am.  Deo.  102,  note  106^  where  other  caaee  »re  ooUooted; 
AuMV.  Oak^  IcL  614;  ifaatoiiy.  BoKi,  Id,  651,  note 664. 
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[14  PinieTLTAinA  Stati,  ul] 
BioBT  TO  Rmovs  Dwilldio-hodsi  m  IvoLtrDED  nr  Biobt  to  SnsB  vraa 
Lanb  and  appropriate  as  much  of  it  as  may  be  neoeeiaiy  for  its  railraedt 
granted  to  the  Ohio  and  Pennqrlvaiiia  Railroad  Company  by  the  Ohio 
aot,  adopted  by  the  Pennaylvania  act  of  April  11,  1848. 

Certiorari  to  the  common  pleas  of  Beaver  coontjr.  The 
proceeding  in  this  case  was  had  under  the  Ohio  act,  charter- 
ing the  Ohio  and  Pennsylvania  Railroad  Company,  which  act 
was  adopted  by  the  legislature  of  Pennsylvania.  The  com- 
pany filed  an  act  of  appropriation  and  description  of  the  lands 
and  tenements  of  Brocket,  intended  to  be  taken.  Appraisers 
were  appointed,  who  appraised  and  assessed  the  damages  at 
five  hundred  dollars.  Brocket  filed  exceptions,  which  were 
subsequently  overruled.  The  other  facts  appear  firom  the 
opinion. 

Shannon,  for  the  plaintiff  in  error. 
AgneWj  for  the  company. 

By  Court,  Gibson,  C.  J.  This  is  a  question,  not  of  power,  but 
of  intention.  The  constitution  subjects  all  private  property 
without  distinction  to  public  use;  and  a  dwelling-house  may  be 
taken  for  it  as  legitimately  as  a  forest  or  a  field.  Had  not  the 
Pea  Patch  island  in  the  Delaware  been  previously  purchased 
by  the  United  States,  it  might  have  been  adversely  taken  for 
the  site  of  the  present  fortress,  and  the  buildings  on  it  might 
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have  been  demolished.  Houses  are  often  taken  down  to  make 
iray  for  streets;  and  in  this  city  two  thoroughfares  have  been 
opened  through  blocks  of  houses  to  a  neighboring  street.  In 
Philadelphia,  the  occurrence  of  such  things  is  frequent.  \Vliat 
is  more  (o  the  purpose,  the  state  railroad  from  that  city  to 
Columbia  passes  diagonally  through  blocks  of  houses  in  the 
city  of  Lancaster.  The  single  question,  therefore,  is  whether 
the  word  ^*  land/'  in  this  joint  act  of  incorporation,  is  to  have 
its  legal  meaning,  or  if  there  be  a  difTercnce,  its  popular  one. 

The  jurisprudence  of  the  enacting  states  is  based  upon  the 
common  law  of  England,  whose  rules  of  interpretation  are  our 
rules;  and  it  is  text-book  law,  that  terms  of  art  in  a  statute  or 
a  deed  are  to  be  taken  in  their  technical  sense,  because  they 
have  a  definite  meaning,  which  is  supposed  to  have  been  under* 
stood  by  those  who  were  or  ought  to  have  been  learned  in  the 
law.  In  England,  every  act  of  parliament,  as  well  as  every 
conveyance,  is  drawn  by  counseL  The  word  '4and,"  both 
there  and  here,  is  a  term  of  art,  and  the  most  comprehensive 
one  that  could  be  applied  to  the  subject  of  a  grant.  Lord  Coke 
eays  that  it  is  nomen  generalisHmum^  that  it  includes  everything 
fixed  to  the  ground,  and  everything  above  or  below  the  surface 
of  it;  that  it  comprehends  castles,  houses,  and  other  buildings; 
and  that,  not  only  the  soil,  but  everything  in  it  or  on  it  passes 
by  it  It  therefore  distinctly  includes  a  mansion,  when  its 
generality  is  not  restrained  by  the  context. 

But  the  other  provisions  of  the  section  in  which  it  occurs 
have  nothing  to  show  that  the  word  was  used  in  a  peculiar 
sense.  They  authorize  the  company  to  enter  on  land,  and  ap- 
propriate as  much  of  it,  "except  timber,"  as  may  be  necessary 
for  its  purposes;  and  why  an  exception,  if  the  word  ^land'* 
was  not  supposed  to  embrace  everything  else?  The  expression 
of  one  thing  is  the  exclusion  of  another;  and  consequently  no 
further  exception  was  intended.  The  word  "  premises,"  which 
includes  every  part  and  parcel  of  a  messuage,  is  used  in  the 
section  as  its  synonym,  and  the  term  "  property,"  which  is  a 
very  general  one,  is  used  in  the  same  sense.  The  company  is 
authorized  to  purchase  the  land,  or  interest  of  an  infant  or 
insane  person  from  his  guardian  or  committee;  or  to  take  it, 
in  case  of  a  disagreement,  by  an  act  of  appropriation.  It  can 
take  without  agreement  whatever  it  can  take  with  it;  and  no 
one  will  doubt  that  a  guardian  or  committee  thus  authorized 
might  sell  a  dwelling-house.  It  was  evidently  the  purpose  of 
the  framcrs  of  tlic  act  to  put  into  the  company's  hands  every 
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means,  without  restriction,  that  might  conduce  to  the 
of  the  work. 

If,  then,  the  general  effect  of  this  technical  word  is  not  re* 
strained  by  express  provision  or  necessary  implication  in  the 
context,  what  reason  is  there  to  think  that  dwelling?  were  in- 
tended to  be  excepted  from  the  effect  of  it  ?  The  joint  act  of 
incorporation  is  not  only  a  contract  with  the  company,  but  a 
compact  between  the  states  that  are  parties  to  it;  and  it  is  not 
to  be  supposed  that  private  interests  would  be  allowed  to  stand 
in  the  way  of  the  greatest  thoroughfare  in  the  world;  and  one 
by  which  the  valley  of  the  Mississippi  and  the  cities  of  the  sea- 
board must  be  infinitely  benefited.  The  charter  is  not  to  be 
compared  with  the  charter  from  an  individual  state;  it  is  to  be 
liberally  construed  with  reference  to  the  magnitude  of  the  en- 
terprise,  by  giving  the  company  the  necessary  means  to  accom* 
plish  the  purposes  of  its  creation.  Like  a  treaty,  it  is  the  law 
of  the  contracting  states,  without  being  subject  to  interpreta- 
tion by  the  local  usages  of  either.  The  same  construction  of 
it  must  be  made  in  both. 

But  if  that  were  otherwise,  the  consequence  would  be  the 
same;  for  we  know  of  no  legislative  or  popular  interpretation 
of  the  word  that  would  restrain  the  meaning  of  it.  On  the 
contrary,  our  legislation  has  been  consistent  with  the  broadest 
use  of  it.  Power  to  interfere  with  houses,  churches,  or  bury- 
ing-grounds.was  expressly  withheld  from  the  Central  Railroad 
Company,  and  sometimes,  but  not  always,  it  has  been  with- 
held from  turnpike  and  canal  companies.  It  was  not  with- 
held from  the  canal  commissioners  in  laying  the  state  railroad 
and  canals;  and  so  far  as  legislative  interpretation  goes,  it 
shows  that  express  exemption  was  thought  necessary  where 
it  was  intended;  and  that  no  pervading  prejudice  has  been 
felt  for  the  inviolability  of  the  citizens'  castle.  The  abodes  of 
the  living  are  not  more  inviolable  than  the  abodes  of  the  dead; 
yet  thousands  of  human  bones  lie  beneath  the  walks  and  alleys 
of  Washington  square  in  Philadelphia,  once  its  potter's  field, 
now  its  most  frequented  pleasure-ground.  If  a  cemetery  can- 
not impede  the  march  of  improvement  for  purposes  of  recre- 
ation, how  can  the  owner  of  a  cottage  expect  that  it  will 
impede  a  work  of  necessity  ?  The  legislation  of  a  country 
necessarily  takes  its  tone  from  the  temper  and  the  necessities 
of  the  age.  A  house,  a  church,  a  grave-yard,  or  anything  else, 
may  be  conveniently  privileged  in  an  act  to  incorporate  a  turn- 
pike or  canal  company,  because  it  may  be  avoided  without 
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lesBening  the  usefulness  of  the  work;  but  every  deflection  from 
a  right  line  in  the  bed  of  a  railroad  is  proportionately  product- 
ive of  danger  to  property  and  life.  It  is  indispensable  to 
safety  and  speed  that  the  route  of  it  be  as  direct  as  the  surface 
of  the  country  will  permit;  but  they  could  not  be  attained  in 
a  settled  country  if  every  hovel  or  house  were  privileged;  and 
thus  a  qwui  national  work,  intended  for  posterity,  might  be 
botched  through  a  respect  for  the  sacredness  of  temporary 
erections.  The  course  of  a  railroad  might  be  insuperably  ob- 
structed by  the  obstinacy  of  a  proprietor  in  the  gorge  of  a 
mountain,  or  the  pass  be  made  at  least  difficult  and  dangerous. 
A  mangled  passenger,  inquiring  the  reason  of  a  deflection,  when 
the  cause  of  it  had  disappeared,  might  be  told  of  our  infinite 
respect  for  property  at  the  expense  of  safety;  but  the  informa- 
tion would  neither  ease  his  pain  nor  set  his  leg. 

Abuse  of  the  company's  power  in  the  exercise  of  it  is  reme- 
dial or  imaginary.  Every  delegated  power  may  be  abused,  but 
it  follows  not  that  power  must  not  be  delegated.  It  is  incredi- 
ble that  the  directors  would  turn  a  family  out  of  doors  at  an 
inclement  season,  and  incur  personal  liability,  to  show  their 
authority,  for  the  abuse  of  which  they  would  become  trespass- 
ers from  the  beginning;  while  the  assessors  of  compensation 
would  incline  to  make  the  company  itself  smart  for  it.  It  is 
idle  to  suppose  that  a  dwelling-house  will  be  removed  unneces- 
sarily  or  wantonly.  A  proprietor's  family  is  dealt  with  ten- 
derly, to  prevent  a  pretext  for  swelling  the  compensation.  A 
company's  injury  to  private  property  is  considered  a  windfall, 
and  the  proprietor  never  fedls  to  get  out  of  it  at  least  all  that 
is  in  it.  He  has  got  it  in  this  case,  and  the  act  complained  of 
is  authorized  by  the  charter.  The  exceptions  to  the  award  are 
therefore  unfounded. 

Award  of  the  arbitrators,  and  judgment  of  the  common  pleaa 
affirmed. 

Coulter,  J.,  dissented. 


CiTBD  in  Cleveland  dt  PUUKmrg  ^  /LGkt.  Speer,  06  Fa.  St  S82,  and  ia 
Cocry  V.  HtUburg,  F,  W.,  A  C.  R,  R,  Co,,  3  Fhila.  176^  to  the  poant  that  a 
charter  granted  by  two  states  to  a  company  to  oonstraot  a  railroad  ia  not  only 
a  contract  with  the  company,  but  a  compact  between  the  states.  It  ia  to  be 
liberaUy  constmed  with  reference  to  its  objects.  like  a  treaty,  it  is  the  law 
of  the  contracting  states,  not  being  subject  to  interpretation  by  the  local 
usages  of  either.  The  same  construction  must  be  made  in  both.  Also  in  the 
latter  case,  to  the  point  that  authority  to  entar  on  "land"  extends  to  the 
dweiling-honse  in  which  the  owner  resides. 
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Christy  v.  Barnhabt. 

[14  PurasTLVAiriA  Statb,  900.] 
Potsmioiv,  TO  Ta&s  Pabol  Gift  of  Lands  out  of  Statotb  ov  Frau]% 
most  be  taken  in  paranance  of  the  gift    If  taken  before  the  alleged  gifl^ 
it  will  not  haTe  that  eflfect. 

Ejectment  by  Barnhart  and  others  against  Christy  and  the 
minor  children  of  William  Barnhart,  deceased,  for  one  hun- 
dred acres  of  land.  The  plaintiffs  claimed  as  heirs  of  Jacob 
Barnhart,  and  the  defendants  as  heirs  of  William  Barnhart, 
who  was  a  son  of  Jacob  Barnhart.  Fifty-one  acres  and  one 
hundred  and  two  perches  of  the  land  in  dispute  was  admitted 
to  have  belonged  to  Jacob,  and  to  have  been  at  one  time  part 
of  his  old  place.  The  defendants  claimed  that  this  portion  of 
the  one  hundred  acres  was  given  by  Jacob  to  his  son  William, 
by  parol  gift.  William  took  possession  in  1830.  Jacob  had 
the  land  surveyed  for  him  in  1837.  In  1838  the  land  was  as- 
sessed in  the  name  of  William.  Before  that  time  it  was  assessed 
to  Jacob.  As  to  the  balance  of  the  one  hundred  acres,  the  de- 
fendants claimed  that  it  was  bought  from  McCall  by  Jacob 
expressly  for  William.  The  evidence  showed  that  Jacob  paid 
part  of  the  purchase-money  and  William  paid  the  remainder. 
In  reference  to  the  gift,  the  court  charged  the  jury  that  if  the 
evidence  is  that  the  possession  was  taken  before  the  alleged 
contract  of  gift,  then  the  defendants  would  not  have  any  title 
by  the  alleged  gift.  There  was  a  verdict  for  the  plaintiffs  for 
portions  of  the  land  in  dispute. 

Timblin^  for  the  plaintiffs  in  error. 
Purviance^  for  the  defendants  in  error. 

By  Court,  Bel^,  J.  It  is  not  to  be  disputed,  at  this  time  of 
day,  that  to  withdraw  a  parol  sale  of  lands  from  the  blighting 
effects  of  the  statute  of  frauds,  there  must  be  an  open  and  ab- 
solute possession  taken  in  pursuance  of  the  contract,  with  a 
view  to  the  performance  of  it.  It  is,  consequently,  a  settled 
rule  that  a  parol  sale  to  a  tenant  in  possession  is  within  the 
statute,  though  his  possession  be  afterwards  continued,  because 
there  is  no  change  of  possession  in  execution  of  the  contract: 
Gaibreath  v.  Oalbreath^  5  Watts,  146;  Brawdy  v.  Bmtody,  7 
Pa.  St.  157.  This  has  been  thought  indispensable,  and  it  cer* 
tainly  is  so,  notwithstanding  the  inferences  the  plaintiff  in 
error  seeks  to  draw  from  Lee  v.  Lee^  9  Id.  169.  That  case  was 
decided  under  its  peculiar  circumstances;  and  although  I  did 
not  unite  with  my  brethren  in  ruling  it,  I  am  authorized  to  say 
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it  was  not  for  a  moment  intended  to  draw  into  question  a  prin* 
ciple  which  lies  at  the  very  foundation  of  the  equity  invoked. 
Muchi  less  was  it  the  object  of  the  determination  to  assert  that 
assessment  of  the  land  sold  in  the  name  of  the  vendee,  and 
payment  of  taxes  by  him,  is  equivalent  to  n  change  of  posses- 
sion. It  proceeded  principally  on  the  ground  of  an  exchange 
of  property,  followed  by  a  corresponding  possession  and  subse- 
quent sale  of  one  of  the  tracts  exchanged,  which  put  it  out  of 
the  power  of  the  plaintiff  to  reinstate  the  before-existing  rela- 
tions of  the  parties.  It  was  thought  possession  of  one  of  the 
tracts,  in  conjunction  with  the  assessment  of  the  other  in  the 
name  of  the  tenant's  vendee,  might  be  accepted  as  tantamount 
to  an  actual  corresponding  possession  of  both  the  tracts.  Had 
there  been  no  possession  by  the  plaintiff,  there  would  have 
been  no  pretense  for  the  position  that  the  transaction  was  not 
within  the  statute.  As  it  is,  the  case  carried  the  exception  as 
far  as  it  can  be  urged  with  any  degree  of  safety.  A  step  fur- 
ther would  abrogate  the  statute  itself.  The  court  below  was 
consequently  right  in  its  direction  to  the  jury  on  this  point. 
What  was  said  is  in  entire  accordance  witJi  the  facts  proved, 
and  harmonizes  with  the  law  springing  from  them.  In  respect 
of  the  fifty  acres  which  originally  belonged  to  the  father,  it  is 
indisputable  the  son  was  in  possession  prior  to  the  alleged 
gift,  which  possession  was  continued  without  visible  change. 
As  to  the  fifty  acres  purchased  from  McCall,  the  jury  found 
the  plaintiffs  were  entitled  to  one  moiety  of  it,  by  way  of  re* 
suiting  trust  Of  the  other  moiety,  they  were  correctly  told, 
the  plaintiffs  could  recover,  unless  there  was  an  absolute  gift 
of  it,  and  possession  taken  in  pursuance  of  the  gift. 
Judgment  affirmed. 

What  Acts  Constitutb  Past  PBRToaiiA50B  or  Virbal  Coimuor  so 
AS  to  Take  Cass  oitt  or  SrATimi  of  Fbaudb.— It  is  weU  settled  that  tlie 
part  performance  of  a  verbal  contract  within  the  atatata  of  frands  has  no 
efifect  at  law  to  take  the  case  ont  of  its  provisions:  See  the  note  to  Norton  v. 
Prtdon,  32  Axii.  Due  129,  where  this  subject  is  discussed  at  length;  also  to 
the  same  effect  the  following  recent  oases;  CrtigkUm  ▼.  S€miei%  89  HL  64S; 
Wheekr  v.  FranlxnUuil,  78  Id.  124;  Wamtr  ▼.  Hak,  G5  Id.  895;  POat  t. 
Morty,  32  Vt.  37;  ami  uote  to  EaUm  v.  WhUaher.  44  Am.  Dec  691. 

Deute&t  and  Accepta>xb  of  Goodh  to  Taks  ViBBAL  Sals  out  op 
Statute  of  Frauds.— This  subject  is  fully  discussed  in  the  note  to  Skktdkt 
T.  Houston,  49  Am.  Doc.  325  et  seq. 

DocTBCfB  OF  Part  Periobmancb  is  Equttablb  DoorBori,  and  is  eon* 
fined  in  its  operation  to  contracts  relating  to  the  sale  of  lands^  and  to 
contracts  relating  to  agreements  made  upon  the  consideration  of  marriage; 
Pomeroy's  Spec.  Perf.  Cout.,  sec  101;  3  Pomeroy's  Sk^.  Jur.,  sec  1400,  and 
note     And  the  ground  upon  which  courts  of  equity  proceed  in  holding  thai 
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Ipart  performaaoe  of  »  contract  within  the  statute  of  frauds  takes  tlie  case  out 
of  the  statate»  is  that  it  would  be  a  fraud  npoa  the  party  who^  in  reliaiioe 
upon  the  contract  and  pnrsoant  thereto^  has  partly  performed  it^  to  permit 
the  other  party  to  refcae  performance  on  his  part  Nothingp  therefore,  can 
be  considered  as  a  part  performance  ench  as  to  take  the  case  ont  of  the  stai- 
ote»  unless  it  pats  the  party  performing  into  a  sitaation  which  is  a  frand  upon 
Um  unless  the  agreement  is  folly  performed:  1  Story's  Eq.  Jnr.,  sec.  761; 
fitowne's  Stat  Frauds,  sees.  447  et  seq.;  Meaeh  r.  Perry,  6  Am.  Dec.  719; 
Br^oM  V,  Soutkuedem  R,  R.  Co,,  37  Ga.  26;  Burnett  r.  Bktdsmar,  43  Id.  669; 
HMev.  Wethenoax,  38  How.  Pr.  385;  Neale  ▼.  Neaka,  9  WalL  1. 

In  the  case  last  cited,  Mr.  Justice  Davis,  deUvering  the  opinion  of  the 
eourt,  said:  ."The  statute  of  frauds  requires  a  contract  oonoemingreal  estate 
to  be  in  writing;  but  courts  of  equity,  whether  wisely  or  not  it  is  too  late  now 
to  inquire,  have  stepped  in  and  relaxed  the  rigidity  of  this  rule,  and  hold 
that  a  part  performanoe  removes  the  bar  of  the  statute,  on  the  ground  that 
it  is  a  fraud  for  the  vendor  to  insist  on  the  absence  of  a  written  instrument, 
when  he  had  permitted  the  contract  to  be  partly  executed."  The  doctrine 
of  part  performance  as  applied  to  agreements  for  the  sale  of  lands  is  inti- 
mately oonneoted  with  the  equitable  doctrine  of  specific  performance.  The 
agreements  to  which  the  doctrine  of  part  performance  can  be  applied  are  such 
agreements  as  equity  would  decree  tiie  specific  performanoe  of,  in  case  they 
had  been  in  writing.  And  the  agreement  itself  must  be  one  for  which  the 
legal  remedy  of  damages  would  be  inadequate,  and  for  which  the  equitable 
remedy  of  specific  execution  would  be  possible:  Pomeroy's  Spec.  Peri  Coot, 
see  99. 

What  abb  kot  Acra  of  Pabt  PiRfOR]iANGB.~-As  all  acts  to  be  regarded 
as  acts  of  part  performanoe  must  be  done  in  pursuance  of  the  contract,  it 
follows  necessarily  that  acts  done  prior  to  the  "^•^'^'"g  of  an  agreement  can- 
not be  a  part  performance  of  it:  Pomeroy's  Spea  Perf.  Cent,  sec.  110;  £eberi 
V.  Eckeri,  3  Penr.  k  W.  332;  IMmgan  v.  Bloeher,  24  Pa.  St  28.  Neither  are 
acts  which  are  merely  preparatory,  introductory,  or  ancillary  to  the  agree- 
ment alleged,  to  be  considered  as  part  performance:  Browne's  Stat  Praudi, 
sec  460;  Pomeroy's  Spec.  Perf.  Cent,  sec.  110;  Earlqf  OlengaiT,  Barnard^ 
1  Keen,  769;  Cooih  v.  Jaekmm,  6  Ves.  12;  Clerk  v.  Wright,  1  Atk.  12; 
Thjffme  v.  Earl  qf  Olenyai,  2  H.  L.  Cas.  131;  Papham  v.  Bijrt,  Lofft,  786; 
WIdtchurch  v.  Beou,  2  Bro.  C.  O.  659;  RedUting  v.  WUIxt,  3  Id.  400;  MtnUa- 
cute  V.  JUaxweU,  1  P.  Wms.  618;  Ilauildtu  v.  Ifolnue,  Id.  770;  Reaxe  v.  Pye, 
1  Cranch  C.  C.  219;  Colgrcve  v.  Solomon,  34  Mich.  494;  Oraiz  v.  Oratz,  4 
Rawle,  411;  Oivens  v.  Calder^  2  Desau.  171.  Thus  the  tendering  of  a  deed 
is  not  such  a  part  x>crformance  as  takes  the  case  out  of  the  statute:  Graham 
v.  Timse,  47  Ga.  479;  SaruU  v.  Thormpeon,  43  Ind.  18.  Nor  is  the  giving  of 
orders  to  have  conveyances  clrawti,  and  going  to  view  the  estate:  Clerk  v. 
Wrigld^  1  Atk.  12;  nor  preparing  a  lease:  PhiUipe  v.  Edwards,  33  Beav.  440; 
nor  putting  a  deed  into  the  hands  of  a  solicitor  to  prepare  a  conveyance  of 
the  estate:  Redding  v.  Wilkes,  3  Bro.  C.  C.  400;  nor  delivering  an  abstract  of 
title  and  giving  instructions  to  prepare  deeds:  SmWi  v.  Smith,  1  Rich.  Eq. 
130;  nor  going  on  the  land  and  measuring  the  lines:  Oraiz  v.  OratK,  4  Rawle, 
441. 

Patxxnt  of  Considsration  is  not  Part  Pksformahcx,  and  will  not  take 
a  verbal  contract  for  the  sale  of  land  out  of  the  statute.  Hue  subject  u  dis- 
cussed in  the  note  to  Townsend  v.  Houston,  27  Am.  Deo.  746.  See  also  t/oAn- 
skm  V.  Olaney,  28  Id.  46;  Pinnock  v.  Chugh,  42  Id.  621;  Ruekef  v.  Steeiman,  -t 
fnd.  396;  Arnold  y.  Steplt/enson,  79  Id.  126. 
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What  arx  Acts  of  Fakt  Perfobmancb. — Posseanon  alone,  without  pay- 
mttnt  or  other  aoti  of  ownership,  is  sufficient  part  perf  ormanoe  of  a  ▼erbal 
•ale  of  land  to  take  the  case  out  of  the  statute  of  frauds,  and  to  sustain  an 
action  for  the  speoifio  execution  of  the  contract:  Browne's  Stat.  Frauds,  seo. 
4ffJ;  Pomeroy's  Speo.  Perf.  Cont,  sec.  115;  Danfortii.  v.  Laney^  28  Ala.  274; 
ArtingUm  ▼.  PoOer,  47  Id.  714;  Pindall  v.  Trtvor,  39  Ark.  249;  McCarger 
v.  Hood,  47  Cal.  138;  J^ermm  v.  J^eraon,  96  ni.  551 ;  Jturber  v.  Steelman,  73 
Ind.  396;  Amold  ▼.  Stephemon,  79  Id.  126;  Amlerton  v.  Sinvpmn,  21  Iowa, 
399;  Lamb  ▼.  Hhrnian,  46  Mich.  112;  Ilarrw  v.  KnkkerbaeUr,  5  Wend.  638; 
Murray  r.  Ja^ne^  8  Barb.  612;  JElUs  v.  miU,  1  Dev.  Er^.  180;  JamUon  v. 
Dimock,  95  Pa.  8t  52;  RtynoUU  v.  John$on,  13  Tex.  214;  Ilarria  v.  Crtwhaw, 

3  Rand.  14;  Seaman  ▼.  AMcJterman,  51  Wis.  678;  Lacon  v.  Mertina,  3  Atk.  1; 
Boardman  ▼.  Moityn,  6  Ves.  467;  Coies  r.  PUhngUnh  L.  R.  19  Eq.  Cas.  174; 
Ungley  v,  Ungiey,  L.  R.  4  Ch.  Dit.  73;  Pugh  y.  Cfood^  37  Am.  Dec.  534;  Baton 
T.  WTdiaier,  44  Id.  586;  1  Story's  Eq.  Jur.,  sea  761;  4  Kent's  Com.  451; 
Roberta  on  Frauds,  147. 

Poamsiop,  in  order  to  oonstitnte  a  part  performance  such  as  to  take  a  parol 
•ale  of  land  out  of  the  statute  of  frauds,  must  be:  1.  Notorious:  Brawdp 
T.  Brawdy,  7  Pa.  St.  157;  Moore  v.  SmaU,  19  Id.  461;  Ckarpkd  v.  Sigermm, 
25  Mo.  68;  Browne's  Stat.  Frauds,  see.  473.  2.  Exclusive:  Frye  v.  8hep- 
ler,  7  P^  St  91;  Moore  v.  8maU,  19  Id.  461;  Ilaskt  v.  Hadet,  6  Watts, 
464;  Rrowne'a  Stat  Frauds,  sec.  474.  3.  It  must  be  of  the  tract  claimed  t 
Browne's  Stat  Frauds,  sec.  475;  ^A  v.  (hod,  37  Am.  Dec.  534;  Qlaae  t. 
BulbeH,  102  Man.  24;  Beardeiey  v,  DunOey,  69  N.  Y.  577.  4.  It  most  ap- 
pear to  haTe  been  delivered  or  assumed  in  pursuance  of  the  contract  aUegeds 
WVte  v.  atrodXhig,  3  Vee.  378;  Gregory  r.  Mighell,  18  Id.  328;  Saeage  ▼.  Car- 
ro/A  1  Ball  ft  R  265;  Khe  r.  BaXfe,  2  Id.  343;  Wood  r.  Thomly,  58  HL  464; 
Judy  r,  OUberi,  77  Ind.  96;  CarrolU  v.  Cox,  15  Iowa,  455;  Mahana  v.  Bkmt^ 
20  Id.  142;  Anderson  v.  Shnpean,  21  Id.  399;  Wilmer  r.  Farrie,  40  Id.  309; 
Bamet  ▼.  Boeton  <fr  Me,  R,  /?.,  130  Mass.  388;  Boeenthal  r.  Freebnrger,  26  Md. 
75;  Ham  v.  Ooodrkh,  33  N.  H.  32;  Cole  v.  Poiie,  ION.  J.  Eq.  67;  Welahr, 
Bayard,  21  Id.  186;  Armstrong  v.  KaUenhom,  11  Ohio,  265;  AiBn  v.  Tomkg, 
12  Pa.  St  15;  Oreenke  v.  Greenlee,  22  IcL  225;  Peck/utm  v.  Barber,  8  R.  L 
17;  Wilde  v.  Fox,  1  Rand  1G5;  Browne's  Stat  Frauds,  sec.  476;  Pomeroy's 
Spec  Perf.  Cont,  sec.  123;  Johneton  v.  Olaney,  28  Am.  Dec  45.  6.  The 
possession  must  1)0  continued  and  retained  under  the  alleged  agreementt 
Browne's  Stat  Frauds,  sec  485;  C/unnfjlise  v.  Smith,  30  Ala.  366;  Bankm  ▼. 
Siii.}kton,  lU  Pa.  St.  471;  Dowjtinv.  BMier,  24  Id.  28;  Davie  v.  Moore,  9 
Rich.  L.  215. 

PossEssio:*  MUST  BE  Taken  wttu  Consent  of  the  venJor,  in  order  to  have 
the  effect  of  a  part  performance:  Pomeroy*3  Spec.  Perf.  Cent.,  sec.  1 19;  Moore 
V.  Hijbee,  45  Ind.  487;  Jacobe  v.  Peterlxtrough  etc,  R.  R.  Co,,  8  Gush.  223; 
Freeman  v.  Freeman,  43  N.  Y.  .^4;  Howe  v.  Ro(/ers,  ^2  Tex.  218;  Purcell  v. 
Miner,  4  Wall.  513.  But  whore  it  is  shown  that  the  possession  was  taken 
and  held  with  the  knowledge  of  the  vendor  or  lessor,  and  that  he  made  no 
objection  to  it,  his  consent  will  be  presumed:  Oregory  r.  Mtgfiellt  18  Ves.  328; 
Millard  v.  Hartley,  34  Beav.  237;  Lord  v.  Underdunek,  1  Sandf.  Gh.  46;  JervU 
V.  Smith,  Hoffm.  Ch.  470;  Sage  v.  MeOuire,  4  Watts  &  S.  228;  Ooucher  v. 
Martin,  9  Watts,  106;  Thompetm  v.  Soott,  1  McCord  Eq.  32;  Purcell  v.  Miner, 

4  WalL  513. 

EzPKNDiTUSES  Madb  ON  lacFBOVXBiEirrs  upon  the  land  constitute  a  part 
performance,  which  will  take  a  parol  agreement  relating  to  the  sale  or  leas- 
ing thereof  out  of  the  statute,  espedally  in  caaea  where  such  improvements 
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■le  inaaiiaMii  of  comptnwtion  by  damages.  Where  Taliiable  impvovemeati 
liaye  been  made  hy  the  pnichaeer  on  the  £uth  of  the  agreement^  oonita  of 
equity  wQl  not  permit  the  rendor  to  set  up  the  statnte  of  frauds  in  bar  to  an 
notion  for  the  ezeontion  of  the  oontract  Whaterer  doabts  may  exist  in 
ether  cases,  there  ii  none  in  cases  where  yalnable  improvements  have  been 
made  and  possession  has  been  takes  under  and  in  pursnanca  of  the  ▼erbal 
contraet.  In  snch  oases,  the  party  who  has  misled  the  other,  to  the  latter's 
injury,  will  not  be  permitted  to  profit  by  hit  own  fraud:  Browne's  Stat 
Frauds,  seo.  487;  Pomeroy's  Spec.  PerfL  Cont,  see.  126;  Cwwrdngs  v.  CiS, 
6  Ala.  002;  Sgrd  ▼.  Odem^  9  Id.  755;  Blakeney  ▼.  Ferfpuon^  8  Ark.  272;  Hoff^ 
man  v.  FeU^  39  OaL  109;  Orten  v.  Fhwi,  35  Conn.'  178;  TaU  v.  Jones^  IG  Fh. 
216;  McDowell  ▼.  Lucas,  97  DL  489;  Bohanan  r.  Bokanan,  96  Id.  501;  Ixurd 
v.  Allen,  82  Id.  43;  Nmihropv.  Boom,  66 Id.  368;  HoIIt.  Haadrigj,  45  Ind. 
576;  Moreland  ▼.  LemasUn,  4  Blacld.  383;  Olau  ▼.  Htdbert,  102  Mass.  24; 
Pfffner  ▼.  StUhoaier  df  8U  P.  R.  R.  Co.,  23  Minn.  343;  HanUm  ▼.  WUaon,  10 
Neb.  138;  CaiiUr  v.  Thompmm,  4  N.  J.  Eq.  59;  Harder  ▼•  Harder,  2  Sand! 
Gh.  17;  Cwwmme  ▼.  NuU,  Wright  (Ohio^  713;  Moee  ▼.  Otdver,  64  Pa.  St 
414;  MUUken  ▼.  Draw,  67  Id.  230;  DobriA  ▼.  Sharrard,  95  Id.  521;  Joknaon 
T.  Bowden,  37  Tex.  021;  Hiblberi  t.  AyhU,  52  Id.  230;  Xoisry  ▼•  B^wjton, 
6  W.  Va.  249;  Tracy  ▼.  Traqfe  Heire,  14  Id.  243;  8<^ool  Dtebriei  No.  S  ▼. 
MoOooH,  4  Wis.  79;  Inglee  t.  Patterson,  36  Id.  373;  lAUleJlM  ▼.  JUUl^/ield, 
51  Id.  23;  Nedk  ▼.  Kealee,  9  WalL  1;  Bwcdnr.  Seamane,  Id.  254;  Ungkyr. 
Ui^fley,  L.  R.  4  Ch.  Div.  73;  Wfimofre  ▼.  WkUe,  2  Am.  Dec  323^  note  829; 
ParUmU  v.  Vm  Cortland,  7  Id.  427,  note  442.  Wells,  J.,  delivering  the 
opinion  of  the  oonrt  in  Ohm  v.  ffutberi,  102  Mass.  35^  said:  "The  frsnd 
most  oommonly  treated  as  taking  an  agreement  out  of  the  statnte  of  frauds 
is  that  which  oonsiBts  in  setting  up  the  statnte  against  its  performance^  after 
the  other  party  has  been  indaoed  to  make  ezpenditnrss,  or  a  change  of  situa- 
tion in  regard  to  the  subject-matter  of  the  agreement^  or  upon  the  supposi- 
tion that  it  was  to  be  oarried  into  ezeontion,  and  the  assumption  of  rights 
thereby  to  be  acquired;  so  that  the  refusal  to  complete  the  execution  of  the 
agreement  is  not  merely  a  denial  of  rights  which  it  was  intended  to  oonfer, 
bnt  the  wfli^fcum  of  an  unjust  and  unooncientious  injury  and  loss.  In  such 
case,  the  party  is  held,  by  force  of  his  acts  or  silent  acquisoanoe  which  have 
misled  the  other  to  his  harm,  to  be  estopped  from  setting  up  the  statute  of 
frauds.  ** 

Improvements  relied  upon  to  constitute  a  part  performance  must  be  valua- 
ble, permanently  beneficial  to  the  estate^  and  inv^ving  a  sacrifice  to  the  pur- 
chaser who  made  them:  Browne's  8tat  Frauds,  sea  488;  Pomeroy's  fi^ec 
Perf.  Cont,  sea  128;  Wack  v.  Sorber,  30  Am.  Dea  269;  Hamtttom  v.  Jome, 
3  Gill  ft  J.  127;  Dcmnpori  v.  ifaeoM,  15  Maes.  85;  Wcffe  v.  Froel,  4  SandL 
Ch.  72;  Hollie  v.  Edwarde,  and  Deans  v.  /sard,  1  Vem.  159.  It  hasbeenheU 
that  if  the  purchaser  has  been  fully  compensated  by  the  improvements^  a  spa 
cifio  performance  of  the  contract  will  not  be  decreed:  Aek  v.  Doggy,  6  Ind 
259;  EckeH  v.  Eckert,  3  Penr.  ft  W.  332;  Browne's  Stat  Frauds,  sea  48^ 
Wack  V.  Sorber,  etgpra.  It  is,  however,  di£Scult  to  reconcile  the  doctrine  oi 
these  cases  with  the  doctrine  that  possession  alone  constitutes  a  sufficient  pari 
performance  to  take  the  case  out  of  the  statute;  and  it  ia  doubtful  whethet 
they  do  not  proceed  upon  a  miaconoeption  of  the  reason  upon  which  courts  of 
equity  act  in  decreeing  that  part  performance  of  a  parol  oontract  ia  sufficienl 
to  take  a  case  out  of  the  operation  of  the  statnta  In  many  cases  where  poe- 
Bsssion  has  been  taken  and  improvements  made  on  the  fsith  of  the  parol 
•greemsnt^  it  is  evident  that  the  refusal  of  the  vendor  would  be  a  fraud  upon 
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the  vendee,  althoogh  ho  might  be  compenaated  for  his  actual  ezpenditai 
BttiiJeai  if  conipeusation  U  to  be  regarded  as  a  bar  to  a  spocifio  execution  of 
the  contract,  in  most  cases  it  would  be  a  mere  matter  of  time  when  such  com- 
pensation would  become  sufficient  to  prevent  a  specific  performance.  But 
the  doctrine  of  part  performance  would  seem  to  have  been  established,  not 
for  the  purpose  of  "^•^'^'"g  compensation,  but  with  the  view  of  preventing  a 
party  who  has  misled  another  from  turning  a  statute  enacted  to  prevent  frauds 
into  an  engine  of  fraud  and  deception:  WetTwre  v.  lyhJe^  2  Am.  Dec.  323; 
IWfi  V.  ^sedAom,  24  Id.  246; /oAiMtofi  V.  (7&iiicy,  28  Id.  45;  Weed  r.  Terrjf,  4& 
Id.  257;  niotetoifc(%B»96e<fv.lfeCiG»iq)&efl;i5Id.63,  andthecasesth^ 

Tlie  manner  in  which  the  purchaser  makes  the  expenditures  will  not  lie 
taken  into  acooont^  for,  as  Lord  Thnrlow  said  in  WhUbread  v.  DrocUwrei,  1 
Bto.  O.  O.  404,  417,  "whether  the  money  has  been  well  or  ill  laid  out  is  in- 
di0Eerent;  the  fraud  is  the  same:**  Browne's  Stat.  Frauds,  sec  489. 

Acts  of  Part  PntfOBMAiroi  must  bb  Unxquivooallt  in  Bzecction  of 
the  parol  agreement^  where  they  are  relied  upon  to  take  the  case  out  of  the 
statute  of  frauds;  and  the  agreement  itself  must  be  certain  and  definite  in  its 
terms:  CarUaU  v.  Fleming,  1  Harr.  (Del)  421;  Waliaee  v.  Rappkye,  103  IlL 
229;  Chnapeahe  SO.O.Ca.  v.  Tcmg,  3  Md.  480;  Semmm  v.  Wori/ungton,  38 
Id.  296;  Morgm  v.  Bergen^  3  Keh.  200;  Srmm  t.  Btwm,  83  N.  J.  Eq.  C50; 
PkUHper.  Thonipmm,  1  Johns.  Ch.  131;  J^orKt t.  JUdberbodber,  5  Wend.  638; 
Bpmer.  Somak^  2  Edw.  Ch.  446;  JSMUmit.  iMbftw^  6  Barb.  08;  EUkr. 
JBUb,  1  Der.  Eq.  180;  Ckwrth  </  <fte  AdvefA  t.  Famw^  7  Rich.  Eq.  878; 
Wrighiv.  PMtket,  22  Gratt  870;  PodUMrrfT.  Vam  OorUcmd,  7  Am.  Dea  427; 
note  to  Jademm  t.  Mwrrotg^  17  Id.  68;  and  the  oaaea  fhere  cited;  Bqmrt  ▼. 
Harder,  19  Id.  446;  Toiemmi  t.  Emukm^  ^  !<!•  732;  Jchiuiom  ▼.  Qlmeg,  28 
Id.  46;  RMbMY.  McKf^lf^iR  Id.  406;  and  see  the  note  to  ^temxf  v.  0)6^ 
26  Id.  661»  where  the  general  subject  of  certainty  in  a  eontnet  requisite  for 
•peeifio  perf ormanoe  is  fully  disenssed.  Any  act  which  can  be  referred  to  a 
title  distinot  from  the  parol  agreement  under  which  the  par^  seekiag  per- 
f onnance  elaims,  cannot  be  considered  as  operating  to  take  the  ease  out  of 
the  statute:  Brmman  t.  .Mtois  2  Dr.  ft  War.  848;  Fratm  T.  Ikmmom^  14  Ves. 
886.  And  the  acts  of  part  perf  ormanoe,  which  will  estop  a  party  from  insist- 
ing upon  the  statute  of  frauds,  most  be  on  the  part  of  tho  person  sonkiiifl  the 
performance,  and  not  by  the  person  insisting  on  the  statntex  RaAlmnT.  Bath- 
&KJI,  6  Barb.  98. 

Equttt  Pbotiotb  Pabol  Qzft  ov  Lanb  equally  with  a  parol  agreement 
to  sell  it^  in  case  the  gift  is  accompanied  by  the  poamssion  of  the  land  given, 
and  tlie  donee  has,  induced  by  the  promise  to  give,  made  valuable  improve- 
ments on  the  property:  Nedk  v.  Neak^,  9  WalL  1;  Mandig  v.  HcwleU,  65  OaL 
94;  Freeman  v.  Freanam,  43  N.  Y.  84.  In  the  latter  case^  Grover,  J.,  deliv- 
ering the  opinion  of  the  court,  said:  "The  question  then  is,  whether  a  parol 
promise  by  one  owning  lands  to  give  the  same  to  another  will  be  enforced  in 
equity,  when  the  promisee  has  been  induced  by  the  promise  to  go  into  poa- 
session,  and  with  the  knowledge  of  the  promisor,  make  comparatively  luge 
ezpondituree  in  permanent  improvements  upon  the  land.  It  is  and  must  be 
eonooded,  that  if  the  promise  by  parol  was  to  sell  the  land  for  a  valuable  oon* 
siduration  to  be  paid  therefor  by  the  promisee,  such  pronuse^  under  this  pre> 
ciae  state  of  facts,  would  be  enforced.  The  ground  upon  which  this  equitable 
jurisdiction  is  exercised,  although  sometimes  said  to  be  part  perforuiance, 
really  is  to  prevent  fraud  being  practiced,  upon  the  parol  purchaser  by  the 
seller,  by  inducing  him  to  expend  his  money  upon  improvements  upon  the 
faith  M  the  ocntraoti  and  then  dsgrive  him  of  the  benefit  of  the  expendi- 
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tore^  and  Moore  it  to  the  teller  by  permitting  the  latter  to  avoid  the  per* 
f ormaooe  of  his  oontraot  In  the  case  supposed,  there  has  been  no  part  per- 
formaooe  of  the  oontraoti  strictly  speaking,  except  the  taking  possession;  no 
part  of  the  porobaso  mtmfny  having  been  paid,  and  yet  the  cases  are  munsr- 
one  where  performance  of  soch  oontraot  has  been  decreed  in  equity,  where 
posseseion  lias  been  taken  under  the  contract,  and  largo  expenditure  upon 
permanent  improrements  made.  In  the  present  case,  possession  has  been 
taken  under  the  promise,  and  the  expenditures  upon  improvements  made; 
yet  it  is  insisted  that  equity  will  not  enioioe  the  pronuse,  for  the  ronson  that 
it  was  to  give,  inetfiad  of  having  been  to  sell  the  land  for  a  valuable  consid<r 
eratioo.  Permitting  the  promisor  to  avoid  perf ormanoe  operates  as  a  fraud 
as  much  in  the  latter  as  in  the  former  eass^  so  &r  as  expenditures  upon  im- 
provements are  oonoerned.  The  counsel  for  the  appellant  insiste  that  there 
has  been  no  part  perfcrmaace  of  the  oontraot  to  give  the  land.  Hie  answer 
to  this  is,  that  posBeasion  has  been  taken,  and  valuable  improvements  made 
upon  the  faith  of  the  promise.  Thmn  facts  constitute  part  performance  by 
the  respondents.  It  is  true  that  the  plaintiff  has  done  nothing  by  way  of 
performance  on  his  part  It  is  not  necessary  that  he  ahould.  Part  perform- 
ance  by  the  par^  ssekinfl  to  enforoe  the  oontraot  is  sufficient.  It  is  further 
insiated  that  an  exeoutory  promise^  not  f oatded  upon  any  valuable  oonsid- 
eratioo,  is  a  mere  mide  pact,  fumiihing  no  grounds  for  an  action  at  law,  and 
that  perfonnaace  of  suoh  a  promise  will  not  be  enforced  in  equity.  This  is 
true  so  long  as  the  promise  has  no  consideration.  Anything  that  may  be 
dstrimentsl  to  the  nramisee  or  beneficial  to  the  nranisor.  in  leml  estimatian. 
wiU  oonstitots  a  good  ornisideratJan  for  a  promise.  Bxpenditures  made  upon 
permanent  improvements  upon  land,  with  the  knowledge  of  the  owner,  in- 
duced by  his  promise^  made  to  the  party  making  the  expenditure,  to  give  the 
land  to  Budi  party,  constitute  in  equity  a  consideration  for  the  pronuse.* 
Possession  alone  is  not|  it  seeme,  suffident  part  performance  to  take  a  parol 
promise  to  give  lands^  out  of  the  statute.  Something  more  must  be  shown. 
But  where^  in  addition,  expenditures  have  been  made  on  the  faith  of  the 
promise,  such  expenditures,  coupled  with  the  taking  of  possession,  will  suffice 
to  take  the  case  out  of  the  operation  of  the  statute:  Browne's  Stat.  Frauds, 
sec.  467;  Pomeroy's  Spec.  Perf.  Cont,  aec.  130;  Oujfnne  v.  MeOauleif,  32  Aik. 
97;  ifimsv.  Zociett,33  Ga.  9;  Bright  v.  Bright,  41  IIL  97;  OalbraHh  v.  Oal' 
hraith,  5  Kan.  402;  Poonmn  v.  Gigore,  26  Pa.  St.  365;  Harris  v.  Rkhe^,  56 
Id.  395;  ShdUumamr  v.  Athbtrngh,  83  Id.  24;  Sower  v.  fTecmr,  &&  Id.  262; 
Dugan  v.  OUHngs,  43  Am.  Dec.  306.  Slight  and  temporary  improvements  or 
trivial  outlays  will  not  constitute  a  sufficient  part  performance  to  take  a 
parol  gift  of  lands  out  of  the  statute:  Pomeroy's  Spea  Perf.  Cont.,  sec.  131; 
Young  v.  Gkndennhig^  6  Watti^  509;  Wack  r,  Sorber,  30  Am.  Dec.  269.  In 
the  caaa  of  Young  v.  OUmUmungt  Gibson,  0.  J.,  delivering  the  opinion,  said: 
''Slight  and  temporary  erections  for  the  tenant's  own  convenience  doubtless 
give  no  equity;  but  permanent  improvements  give  an  indefeasible  title  to 
have  the  contract  executed."  In  a  few  states,  however,  it  is  held  that  no 
part  performance  of  a  verbal  promise  to  make  a  gift  of  lands  is  sufficient  to 
take  the  case  out  of  the  statute:  Pinekard  v.  Pmebard,  23  Ala.  649;  Forward 
V.  Armstead,  46  Am.  Dec.  246;  Bidl^  v.  McNairy,  2  Humph.  174;  Boze  v. 
Dams,  14  Tex.  331. 

Pabol  Pbomisb  Made  ix  Cosbidibation  or  Mabbiaob  is  void  by  the 
statute  of  frauds,  and  the  marriage  is  not  such  a  part  perfonnaace  as  will  take 
the  case  out  of  the  statute:  Browne^s  Stat.  Frauds,  seo.  459;  Pomeroy's  Spec. 
Perf.  Cent.,  sees.  101,  133;  1  Story's  Eq.  Jur.,  eeo.  768;  Caion  v.  CaUm^  L. 
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R.  1  Ch.  App.  Cat.  137;  UngUy  v.  Ungky,  L.  K  4  Cb.  DiT.  78;  Flemur  ▼. 
Ftanmr^  29  IncL  664;  Brwon  v.  CwiQtr^  8  Him,  620;  FtuiSk  t.  FMk^  10  Ohio 
St.  601.  But  in  the  cue  of  Uwjlty  ▼.  Unglt\f,  L.  K  4  Ch.  Div.  76,  Malins, 
V.  C.»  deliyering  the  opinion,  eaid:  "  I  must  say  in  this  oue^  as  I  hare  aaid 
on  eimilar  occasions  before,  that  the  decisions  are  to  be  regretted  which  have 
uniformly  held  that  marriage  Lb  not  part  performance,  so  as  to  take  parol 
ocntracts  oat  of  the  statnte.*'  Bat  althoagh  maniage  itself  is  not  a  pari 
performance,  marriage  in  connection  with  other  acts  may  be:  Pomeroy's 
Spec.  Perf.  Cent.,  sees.  101,  133;  UngUy  ▼.  UngXty^  L.  R.  4  Ch.  DiT.  73; 
Kwlt  ▼.  NtaJlM^  0  Wall.  1;  Ihtgati  ▼.  OiUmgB,  43  Am.  Dec.  806.  Thus  in  the 
case  last  cited,  it  was  held  that  the  delivery  of  possession  of  property  given 
by  a  father  to  his  daughter  as  a  mamsge  portion,  in  parsaanoe  of  the  gift^ 
and  the  falfillment  of  the  consideration  npon  which  it  was  to  attach,  by  the 
oonsnmmation  of  the  mairiage,  withdrew  the  contract  from  the  reach  of  tho 
statate  of  frands.  And  in  the  case  of  Ungky  v.  Unglq^,  rnqtra^  it  was  held 
that  where  a  father  verbally  promised,  in  contemplatioii  of  his  dan^ter's 
marrisge,  to  give  her  a  hoose,  and  she  and  her  hnsband  took  possession  cl 
the  hoose,  the  possession  so  taken,  in  connection  with  the  (wnswmmation  d 
the  marriage,  took  the  contract  oat  of  the  operation  of  the  statate.  And 
Malins,  V.  C,  in  delivermg  the  opinion,  said:  "I  should  say,  therefore,  that 
if  A  is  about  to  marry,  and  proves  a  promise  on  behalf  of  the  intended  wife's 
father  that  he  wiU  give  him  a  house  on  his  marriage,  that  is  a  void  ccntraot, 
because  it  is  not  in  writing;  but  if  thai  promise  is  followed,  upon  the  mar- 
riage^ by  possession,  that  simple  fact^  if  itbe  for  an  hour  only,  ought^  in  my 
opinion,  as  being  a  part  performance  of  the  pronuse,  to  take  the  case  out  of 
the  statate  of  frauds,  and  the  party  who  has  got  the  contract  thus  perfected 
by  part  performance  is  in  just  as  good  a  situation  as  if  he  had  a  contract  in 
writing  by  the  father  saying  that  'in  consideration  of  the  marriage,  I  will 
give  or  settle  upon  you  a  house.' " 

Labob  Aim  SxRvion  Dons  by  Vxndb  for  the  benefit  of  the  vendor  which 
cannot  be  adequately  compensated  by  an  award  of  damages,  if  the  plaiutiil 
cannot  be  restored  to  his  original  position,  will,  under  special  droumstances, 
constitute  a  psrt  performance  of  an  agreement  to  convey  lands  in  considera- 
tion of  such  labor  and  services:  Pomeroy's  Spec.  Perf.  Cent,  sea  136;  TVte 
V.  Otorge,  83  Mich.  253;  SvtUmr.  Hoyden,  62  Mo.  101;  HiaU  v.  IfiUiams, 
72  Id.  214;  Joknmm  v.  HmbbeO,  10  N.  J.  Bq.  333;  Van  Dmyne  v.  Vrtdomd. 
12  Id.  142;  Lkwimm  v.  Daemon,  13  Id.  246;  /?/iodes  v.  RhodeB,  3  Sandf.  Ch. 
279.  In  Tvnn  v.  Owrge,  a  step<son,  on  attaining  his  majority,  was  about 
to  leave  home  and  make  his  own  way  in  the  world,  when  his  step-lather 
verbally  agreed  with  him  that  if  he  would  remain  at  home  and  take  care 
of  the  family,  he  would  deed  to  him  one  half  of  the  farm.  The  step-son 
remained  at  home  and  took  care  of  the  family,  and  the  court  dedded  that  he 
was  entitled  to  a  specific  performance  of  the  agreement.  In  the  case  of 
Damson  v.  Davison,  a  father  agreed  with  his  son,  on  the  latter's  attaining  his 
majority,  that  if  he  would  remain  with  him  and  work  the  farm  and  take  care 
of  the  rest  of  tlie  family,  he  would  at  his  death  leave  him  the  farm.  The  son 
performed  iiis  part  of  the  agreement,  and  specific  performance  was  decreed 
on  the  ground  of  part  performance.  In  lihodes  v.  Bhodesp  two  brothers,  one 
having  a  family  and  the  other  being  single,  owned  a  farm  in  common,  on 
which  they  had  always  lived  together.  The  unmarried  brother  became  sub- 
ject to  very  distressing  epileptic  fits,  after  which  he  made  a  verbal  agreement 
with  the  other  brother  to  give  him  all  his  property,  provided  he  would  tako 
eare  of  him  as  long  as  Le  lived.  The  married  brother  and  his  family  afieo- 
▲jc  Dk&  Vol.  Un— 86 
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tionately  cared  for  the  afiiicted  brother  for  many  years  and  np  to  the  time  of 
his  death.  It  was  held  that  this  ooostitated  such  a  part  perf ormaaoe  of  the 
verbal  agreement  as  took  it  out  of  the  operation  of  the  statate.  The  assist- 
ant vioe-<;hanoellor,  in  delivering  the  opinion  in  that  case^  said:  "It  is  sot- 
tied  that  the  payment  of  the  oonsideration  wiU  not,  in  general,  be  deemed 
■nch  a  part  performance  as  to  relieve  a  parol  contract  from  the  operation  of 
the  statute.  Bat  the  reason  for  this,  viz.,  that  in  such  a  case  the  repayment 
of  the  consideration  will  place  the  parties  in  the  same  sitnation  in  which  they 
were  before,  shows  that  the  rule  applies  to  a  moneyed  consideration  only.  If 
the  consideration  for  the  contract  be  labor  and  services,  those  may  sometimea 
be  estimated  and  their  value  liquidated  in  money,  so  as  measurably  to  make 
the  vendee  whole  on  rescinding  the  contract.  But  in  a  case  like  this,  where 
the  services  to  be  rendered  were  of  such  a  peculiar  character  that  it  is  impos- 
■ible  to  estimate  their  value  to  Andrew  Rhodes  by  any  pecuniary  standard, 
and  where  it  is  evident  that  he  did  not  intend  to  measure  them  by  any  such 
standard,  it  is  out  of  the  power  of  any  oourt,  after  the  performance  of  the 
services,  to  restore  Henry  Rhodes  to  the  situation  in  which  he  was  before  the 
contract  was  made,  or  to  compensate  him  in  damages,  ^e  case  is  dearly 
within  the  rule  which  governs  courts  d  equity  in  oanying  parol  agreements 
into  effect  where  possession  has  been  taken  or  moneys  laid  out  in  improve- 
ments upon  the  land  sold." 

Mutual  Wills. — A  verbal  promise  to  make  a  wiU  of  all  the  testator's  es- 
tate^ real  and  personal,  in  favor  of  a  person  who  in  consideratioin  thereof 
agrees  to  make  a  similar  will  in  favor  of  the  first  testator,  and  who  makes  one 
accordingly,  is  a  contract  within  the  statute  of  firauds,  and  the  making  of  such 
will  is  not  such  a  part  performance  as  will  take  it  out  of  the  statute:  Ooukt  v. 
Man^ld,  103  Mass.  408;  hard  v.  Mtddkton,  1  Desan.  116. 

MisoBLLANsouB. — PoBSCssion  taken  by  a  purchaser  under  an  agreement  for 
the  sale  of  lands,  at  a  time  when  the  seller  had  no  control  over  them,  is  not 
such  a  part  performance  of  the  agreement  as  will  take  it  out  of  the  operation 
of  the  statute  of  frauds;  and  neither  is  the  building  of  a  mill  on  other  lands  of 
the  purchaser,  where  the  agreement  merely  provides  that  if  the  mill  is  built 
the  price  of  the  lands  wiU  be  less:  0$bcm  v.  PhelpB,  48  Am.  Dea  133.  An 
act  done  by  one  party  to  a  contract^  which  is  rightfully  treated  by  the  other 
as  a  trespass,  cannot^  by  a  subsequent  understanding,  be  made  a  sufficient  part 
performance  to  take  the  case  out  of  the  statute:  Baker  v.  Cfuyler^  12  Barb. 
667.  Where  a  Vendor  verbally  agrees  to  convey  a  tract  of  land,  receives  a 
valuable  consideration,  admits  the  contract^  and  avers  a  readiness  to  convey, 
the  case  is  thereby  taken  out  of  the  statute  of  frauds:  BeimeU  v.  Tiemajf,  78 
Ky.  580.  A  verbal  agreement  te  execute  a  mortgage  to  secure  moneys  ad- 
vanced to  enable  the  promisor  to  purchase  the  land  is  void  1^  the  statute  of 
frauds,  and  advancing  the  money  is  not  such  part  performance  as  will  take 
the  case  out  of  the  statute:  Marquat  v.  Marquai,  7  How.  Pr.  417.  The  build- 
ing of  a  party- wall  by  the  plaintiff  under  a  parol  agreement  with  the  defend- 
ant that  he  would  pay  for  one  half  of  as  much  of  the  wall  as  he  used,  when 
he  built^  is  such  a  part  performance  of  the  oontract  as  takes  it  out  of  the 
statute  of  frauds:  Bawton  v.  Bell,  46  Ga.  19.  A  parol  agreement  by  a  mort- 
gagee to  release  the  mortgagor  from  his  personal  liability,  if  he  will  convey 
the  lands  to  a  third  person,  may  be  enforced  by  the  mortgagor,  after  perform- 
ance on  his  part:  Coj/le  v.  Davis,  20  Wis.  664;  McCkOan  v.  Sa^ford,  26  Id. 
695.  Where  one  famishing  men  to  fill  the  quotas  of  certain  towns,  under  a 
call  of  the  president,  at  the  request  of  the  provost-marshal,  deposited  with  him 
county  bonds,  under  a  parol  agreement  that  they  should  be  hM  as  security  at 
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the  rate  of  five  hundred  and  fifty  dollars  per  man,  that  the  men  then  and  there- 
after to  be  famished  by  him  should  not  desert  before  reaching  the  place  o! 
rendezvous,  it  was  decided  that  this  agreement  was  void  under  the  statute 
of  frauds,  and  that  the  delivery  of  the  bonds  did  not  constitute  such  a  part 
perfonnanoe  as  to  take  the  case  out  of  the  statute:  Ridiord  v.  CrawkUi,  48 
N.  T.  348.  Entering  upon  land  and  cutting  timber  U  not  possession  so  as  to 
ooDstitate  part  performance  of  a  contract  of  sale:  Baring  v.  Pdree,  40  Am. 
Deo.  G34.  Choosing  a  person  to  divide  the  property,  taking  part  in  the  divis- 
ion, delivering  possession  of  the  property  %et  ofl^  and  permitting  the  other 
party  to  lease  the  land,  receive  rents  and  profits,  and  pay  taxes  thereon,  are 
•neh  acts  of  part  performance  as  will  avoid  the  statute  of  frauds:  Weed  v. 
Terrp,  45  Id.  267. 

Thb  pbikgzpal  CASS  IS  CTTID  in  Tojfhr  v.  Henderscm,  38  Pa.  St  61,  to  th« 
point  that  a  parol  contract  for  the  exchange  of  lands  must  be  proved  by  com« 
pstent  evidence.  It  cannot  be  inferred  merely  from  the  declarations  of  one 
ol  the  parties;  and  in  Fuueti  v.  Rhodea,  2  Phila.  167,  to  the  point  that  a  parol 
eontract  for  the  sale  of  lands,  to  be  binding,  requires  a  sufficient  onnHideration, 
and  to  avoid  the  operation  of  the  statute  of  frauds  there  most  be  abeoliite 
ponessioii  t*^^**  under  it. 


Davis  v.  Steiner. 

ri4  PlUKSTLVAiriA  0rATa,27S.J 

DnfUBBXE  TO  EnDENGi  ADicm  All  Facts  that  the  evidenoe  oondnoes  to 
prove^  though  but  in  the  slightest  degree,  or  that  the  jury  mighty  with 
the  least  degree  of  propriety,  have  inferred  from  it^  and  no  testimony  osa 
be  considered  which  impugns  the  truth  of  such  facts. 

Avt  Advaktaob  to  Qs%  Pabtt  ob  Drbucxiit  to  thb  Othxb,  however 
small,  is  a  sufficient  consideration  to  support  a  promise. 

AcKNOWLiDOifBirr  to  Taxs  Casb  out  of  Statutb  of  LuoxATiova  need  not 
refer  to  the  amount  of  the  debt^  but  there  must  be  no  nnoertainty  in  it 
as  to  the  debt  referred  ta 

Cabs  brought  by  David  Davis  against  Steiner,  exeoator  of 
Philip  Kuhnsy  deceased.  The  facts  are  sufficiently  stated  in 
the  opinion. 

Foster,  for  the  plaintiff  in  error. 
Coioan,  for  the  defendant  in  error. 

By  Court,  Rogers,  J.  On  a  demurrer  to  evidence,  the  party 
demurring  admits  all  the  facts  which  the  evidence  tends  or 
conduces  to  prove,  though  but  in  the  slightest  degree  or  which 
the  jury  might,  with  the  least  degree  of  propriety,  have  inferred 
from  it.  Every  fact  is  taken  against  the  party  demurring  as 
true,  and  no  testimony  can  be  considered  which  impugns  its 
truth:  Feay  v.  Decamp j  15  Serg.  &  R.  231 ;  Crawford  v.  Jack9oni 
I  Rawle,  431 ;  McKirdey  v.  McGregor,  8  \Vhart.  376;  Duerhagen 
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V.  United  8iate%  Ins,  Co.j  2  Serg.  &  R.  185.  Tho  court  is  not 
by  the  demurrer  Bubstituted  for  the  jury,  whose  duty  it  is  to 
weigh  the  testimony,  but  the  case  must  be  ruled  on  the  evi- 
dence adduced,  in  strict  subordination  to  the  rule  stated. 

The  evidence  proves,  or  which  is  the  same  thing,  tends  or 
conduces  to  prove,  this  state  of  facts:  On  the  fifth  of  March, 
1819,  plaintiff  sold,  by  articles  of  agreement,  a  tract  of  land  to 
Jacob  Dry,  for  two  thousand  five  hundred  dollars,  and  received 
one  tliousand  dollars  in  part  pajrment  of  the  purchase-money. 
About  the  time  of  sale,  judgments  were  entered  against  the 
vendor,  the  plaintiff,  for  about  six  hundred  dollars.  On  one 
of  the  judgments,  execution  issued,  and  the  vendor'B  interest 
in  the  land  was  levied  on.  After  the  first  contract,  but  before 
the  sheriff's  sale,  an  agreement  was  entered  into  between  the 
plaintiff,  Philip  Kuhns'  defendant's  testate,  who  was  his  brother- 
in-law,  and  the  purchaser,  Jacob  Dry.  Euhns  was  to  bid  off 
the  land  at  the  sheriff's  sale,  and  take  a  deed  in  his  own  name. 
He  was  to  pay  the  judgment  against  Davis,  and  to  receive  fixim 
Dry  the  unpaid  purchase-money  as  it  became  due,  and  to  make 
Dry  a  deed,  in  pursuance  of  the  original  contract.  After  being 
reimbursed  the  money  advanced,  it  was  agreed  that  the  residue 
should  be  paid  by  Euhns  to  Davis.  In  pursuance  of  the  con- 
tract, the  money  remaining  due  was  regularly  paid  to  Euhns, 
the  last  payment  in  1827,  when  Euhns  executed  a  deed  to  Dry. 
The  suit  was  brought  on  the  twenty-second  of  January,  1848, 
to  recover  the  amount  which  Euhns  received  over  what  he  paid 
to  the  sheriff.  Jacob  Dry,  one  of  the  contracting  parties,  whose 
testimony,  as  we  have  seen,  must  be  taken  to  be  true,  furnishes 
abundant  proof  of  the  contract  as  above  stated;  at  least,  it  can- 
not with  any  plausibility  be  denied  that  it  tends  or  conduces  to 
prove  it;  nor  can  it  be  alleged  there  would  have  been  the  least 
degree  of  impropriety  in  the  jury  inferring  the  contract  from 
his  evidence  alone.  His  statement  derives  strength  from  the 
relationship  between  the  parties,  and  in  addition,  it  is  corrobo- 
rated by  repeated  confessions  of  Euhns,  as  detailed  in  the  evi- 
dence of  all  the  other  witnesses  who  were  examined. 

From  the  whole  testimony,  the  result  is  plain  that  the  jury 
not  only  might,  but  were  bound  to  believe  there  was  a  contract 
between  the  parties,  such  as  is  alleged  by  the  plaintiff.  It 
must  be  remarked  that  it  is  not  pretended  by  the  defendant 
that  he  performed  the  contract,  by  the  payment  of  a  single 
dollar  to  Davis,  although  he  concedes  he  received  all  the  pur- 
chase-money, and  does  not  deny  that  he  only  paid,  at  the  ^er- 
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ifPs  sale,  one  thousand  and  fifty  dollars.  Conceding  these 
&ct8y  the  amount  of  indebtedness  may  be  readily  ascertained. 
It  clearly  is  the  difference  between  the  amount  received  from 
Dry  and  the  money  paid  at  the  sheriff's  sale,  with  interest  to 
be  calculated  according  to  the  contract  This  is  plain,  aut 
some  difficulty  has  arisen  as  to  the  money  for  which  Davis 
gave  his  receipt  to  the  sheriff.  The  plaintiff  alleges  he  never 
received  any  money  whatever,  except  the  one  thousand  dollars 
which  was  first  paid;  that  the  whole  was  received  by  Euhns; 
that  he  receipted  the  docket,  as  it  is  expressed,  merely  tor  the 
purpose  of  enabling  Euhns  to  make  a  deed.  If  that  bo  so, 
then  Euhns  only  paid  for  Davis  the  amount  of  the  judgment, 
for  which  alone  he  is  entitled  to  credit.  This,  however,  we  do 
not  undertake  to  decide,  as  the  whole  matter  of  indebtedness 
will  be  investigated  before  the  inquest,  to  which  it  is  our  pur- 
pose to  refer  it 

But,  admitting  the  contract,  the  defendants  contend  they 
are  not  liable,  because  there  was  no  consideration;  and  that 
the  action  is  barred  by  the  statute  of  limitations. 

As  to  the  question  of  consideration.  Dry  testifies  that  he  in- 
tended, but  for  the  contract,  to  purchase  the  property  at  the 
sheriff's  sale.  If  so,  he  would  have  been  bound  to  perform  his 
contract  with  Davis,  by  payment  of  the  purchase-money.  It 
was,  therefore,  depriving  Davis  of  an  advantage  which  he 
would  otherwise  have  had,  which  is  a  sufficient  consideration 
to  support  a  contract  Any  advantage  to  one  or  detriment  to 
the  other,  however  small,  as  has  been  repeatedly  held,  is  a 
sufficient  consideration  to  support  a  promise. 

Next,  as  to  the  statute  of  limitations.  This  mainly  depends 
on  the  testimony  of  John  and  Joseph  Davis.  Joseph  Davis 
testifies  in  this  wise:  ^'My  father  sent  me  in  from  Mercer 
county  to  ask  Euhns  for  money  that  he  claimed.  This  was  in 
1844.  He  said  he  had  no  money,  and  could  not  make  any 
money.  I  said  I  would  take  a  good  horse.  He  said  he  could 
not  spare  any;  said  he  must  do  for  his  own  children  before  he 
could  do  anything  for  my  father."  The  witness  further  said: 
**  I  was  talking  to  him  about  the  money  my  fiEither  claimed  on 
the  Dry  fkrm." 

It  must  be  remarked  that  the  claim  is  not  made  as  a;  f&vor, 
but  as  a  debt  to  which  his  father  is  justly  entitled,  for  that 
is  Ihe  fair  import  of  the  testimony;  and  yet  the  defendant's 
testate  does  not  venture  to  deny  the  claim,  but  alleges,  as  an 
excuse  for  not  paying,  that  he  had  no  money,  nor  horse  to  spare; 
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that  he  must  do  for  his  own  children  before  he  could  do  any- 
thing for  the  father  of  the  witness.  Although  this  would  raise 
a  suspicion  in  the  minds  of  a  jury  that  a  debt  was  due,  which 
be  was  ashamed  to  deny,  yet  I  acknowledge  the  case  could 
not  be  safely  rested  on  this  testimony  alone.  The  acknowledg- 
ment is  not  so  clear  and  unequivocal  as  the  law  requires;  but 
In  connection  with  the  testimony  of  John  W.  Davis,  but  little 
doubt  can  rest  upon  it.  He  proves  a  clear,  distinct,  unqualified 
acknowledgment  of  the  debt.  He  says:  ^^  I  used  to  live  in  the 
neighborhood  of  Philip  Kuhns.  In  1844  I  was  on  the  road  to 
Grapeville;  caught  up  with  Philip  Kuhns.  He  said  he  owed 
David  Davis  some  money,  and  his  son  was  in  after  it,  and  he 
was  coming  to  Greensburgh  to  make  arrangements  to  pay  the 
money."  If  this  was  not  an  unequivocal  acknowledgment  of 
a  debt,  there  is  no  force  in  language;  and  that  it  was  the 
money  claimed  on  the  Dry  farm,  now  in  dispute,  explicitly 
appears  from  the  testimony  of  Joseph  Davis,  who  says  they 
were  talking  about  the  money  claimed  on  the  Dry  farm.  In 
truth,  it  must  have  referred  to  that  debt,  as,  so  far  as  appears, 
there  were  no  other  pecuniary  transactions  between  them,  much 
less  was  there  any  other  demand  by  Davis  against  Kuhns; 
nor  was  it  likely  there  should  have  been,  as  Kuhns  was  sick, 
and  Davis  thriftless  and  poor.  The  testimony,  it  must  be 
recollected,  must  be  taken  as  true;  so  that  all  that  remains  is 
to  ascertain  the  amount  due,  which  may  readily  be  done  from 
other  testimony,  which  has  been  already  adverted  to.  There 
is,  therefore,  nothing  in  the  plea  of  the  statute;  for  whatever 
opinions  may  have  been  erroneously  entertained  heretofore,  it 
is  now  settled  that,  to  take  a  case  out  of  the  statute  of  limita- 
tions, it  is  not  necessary  the  acknowledgment  should  refer  to 
the  amount  of  the  debt.  It  is  only  necessary  there  should  be 
no  uncertainty  in  the  acknowledgment  as  to  the  debt  referred 
to.  This  is  ruled  in  HazUhaher  v.  Reeves^  12  Pa.  St  264,  and 
in  Reader  v.  GWm,  10  Am.  Law  Jour.  65. 

Judgment  reversed,  and  judgment  for  plaintiff.  Writ  of  in- 
quiry  of  damages  awarded,  and  record  remitted. 

Dbmubrbb  to  £vn>BNCE,  What  Aj>Mm:  See  MaekbUe^  ▼.  JfcCfregor,  31 
Am.  Dea  622,  note  635. 

Loss  TO  Pbomisxb  OB  Bknefit  to  Pbomibor  18  Snvnminr  CoNsmuu- 
TI05:  AJams  ▼.  H'item,  46  Am.  Dea  240,  note  242,  where  other  cases  are 
collected. 

Acknowledgment  to  Take  Case  out  of  Statute  of  LmirATioNa;  See 
Martin  v.  Z^itxic/t,  50  Am.  Dec  306»  note  317;  MeOlmnep  ▼.  MtCknmey,  4» 
Id.  738,  note  742,  where  other  caaes  are  ooUaoted. 
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ElOHAB    V.    KiSTLEB. 

[14  PSMHSTLYAKXA  STATB,  282.] 

Iv  AcnoN  BY  Fatbeb  for  Loss  of  Dauorteb'^  Sebvioi8»  defendant'i 
marriage  with  her,  after  the  birth  of  the  child,  is  not  a  bar  to  the  recoT- 
ery  of  exemplary  damages,  but  may  be  given  in  evidenoe  in  mitigation 
ol  damages. 

Aoquhtal  of  DxFKNDtAirr  on  Indictmxnt  fob  Sxduction,  on  the  ground 
of  his  subsequent  marriage  with  the  person  seduced,  does  not  affect  a 
eivil  action  brought  against  him  by  her  father  to  reoover.damagee  for  loss 
of  her  servicee  by  reason  of  the  seduction. 

Action  brought  by  Eistler  against  Eichar  to  recover  for  the 
loBS  of  his  daughter's  services  by  reason  of  her  seduction  by 
the  defendant.  After  plaintiff's  daughter  gave  birth  to  the 
child,  the  defendant  went  to  her  father's  house  and  married 
her;  but  immediately  after  the  ceremony  went  away  and  left 
her,  without  returning.  The  following  year  he  was  indicted 
for  seduction,  fornication,  and  bastardy,  but  was  acquitted  of 
the  seduction,  and  sentenced  for  the  fornication  and  bastardy. 
The  court  below  charged  the  jury  that  the  marriage  only  went 
in  mitigation  of  damages,  and  that  the  criminal  prosecution 
did  not  affect  the  civil  remedy.  Verdict  for  the  plaintiff. 
Other  facts  appear  from  the  opinion. 

By  Court,  Bell,  J.  In  this  court  a  question  is  made  whether 
a  £Etther  can  recover,  in  this  form  of  action,  for  the  lost  serviceB 
of  a  debauched  daughter,  which  might  have  been  rendered 
after  her  marriage  with  the  seducer.  As  the  action  is  techni- 
cally per  quod  aervitium  amrnt^  the  suggested  doubt  would 
seem  to  be  well  worthy  of  consideration;  and  were  the  point 
properly  presented,  it  would  call  for  a  distinct  determination, 
notwithstanding  the  real  injury  to  be  avenged  is  not  the  result 
of  merely  pecuniary  loss,  but  flows  from  the  wrongs  inflicted 
upon  the  plaintiff's  social  position,  and  the  violence  done  to 
his  peace  as  a  parent  and  his  honor  as  a  man.  But  it  is  ap- 
parent from  the  record  that  thia  question  was  not  so  raised  on 
the  trial  as  to  demand  of  the  trying  tribunal  an  expression  of 
opinion^  or  to  justify  us  in  pronouncing  any  which  might  affect 
the  rights  guaranteed  by  the  verdict  It  is  said  to  be  fairly 
offered  for  discussion  by  the  exception  taken  to  the  admission 
of  evidence.  This  cannot  be.  When  the  evidence  excepted  to 
was  offered,  there  was  no  proof  the  plaintiff's  daughter  had 
ever  been  married.  Nay,  there  was  not  even  a  suggestion  ol 
this  fact;  a  fieu^t,  no  doubt,  sedulously  excluded  by  the  counsel 
as  forming  part  of  the  defense,  and  which  could  not  be  intro- 
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duoed  incidentally,  or  upon  crosa-cxamination,  agaiitfft  the 
assent  of  the  plaintiff.  Probably,  from  the  form  asenmM  by 
the  exception,  an  effort  was  then  made  to  bring  the  marriage 
to  the  notice  of  the  court;  but  as  the  progress  of  the  plaintiff's 
case  could  not  be  suspended  for  such  a  purpose,  it  necessarily 
failed.  Accordingly,  we  find  that  immediately  after  the  de- 
fense was  opened,  the  defendant  recalled  the  same  witness  to 
establish  the  marriage  of  his  sister  in  November,  1847.  Up 
to  this  moment  it  could  not  have  been  judicially  kno?ni  to  the 
court,  and  of  course,  a  prior  ruling  of  a  controverted  point  of 
evidence  could  not,  by  possibility,  have  turned  upon  it.  How, 
then,  stood  the  case  when  the  objection  to  evidence  was  offered? 
The  witness  was  testifying  to  the  domestic  habits  of  his  sister 
before  her  pregnancy  and  confinement  He  had  said  she  used 
to  assist  her  mother  in  the  necessary  work  of  the-  house,  and 
added:  ''  I  don't  know  how  long  she  was  confined  to  her  bed, 
but  she  is  not  healthy  over  since."  Then  follows  the  memo- 
randum, for  it  is  nothing  more:  "  Evidence  since  marriage 
objected  to."  Evidence  of  what?  Whose  marriage?  To  neither 
of  these  questions  does  the  record,  up  to  this  point,  furnish  an 
answer.  How,  then,  could  the  court  be  called  upon  to  deter- 
mine, at  that  moment,  what  would  be  the  legal  effect  of  the 
daughter's  marriage  upon  the  father's  rights?  It  is  obvious 
no  such  inquiry  could  then  be  propounded  to  it;  and  it  is 
equally  obvious  the  court  did  not,  as  it  regularly  could  not, 
assume  to  answer  if  the  query  were  then  presented.  Had  the 
defendant  wished  the  instruction  of  the  court  upon  this  head, 
it  was  very  easy  to  procure  it  by  submitting  the  proper  request. 
But  although  he  furnished  points  upon  which  he  prayed  a  di- 
rection to  the  jury,  he  wholly  omitted  to  call  attention  to  the 
question  he  now  attempts  to  make.  He  was  probably  influenced 
to  this  omission  by  the  conviction  that,  whatever  might  be  the 
answer  returned,  it  would,  under  the  developed  facts,  affect 
but  little,  if  at  all,  the  final  result.  Under  the  circumstances, 
we  should  hazard  injustice,  both  to  the  party  and  to  the  learned 
president  of  the  common  pleas,  by  entertaining  the  inquiry 
pressed  upon  us. 

The  Mea  advanced  by  the  second  of  the  defendant's  points 
is  certainly  a  novel  one;  at  least  to  me.  It  assumes  that  the 
marriage  of  a  debauched  daughter  with  her  seducer  must  lie 
accepted  in  all  cases  as  a  fiill  atonement  for  the  mental  anguish 
endured  by  the  parent;  for  the  insult  offered  to  his  honorable 
feelings;  for  the  deep  distress  which  may  overwholm  the  family 
circle  because  of  the  indelible  disgrace  infiicted  upon  one  of 
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its  members;  and  for  the  irretrievable  loss  of  social  position. 
Marriage,  though  tardy,  may,  in  many  instances,  alleviate  these 
wrongs,  but  it  cannot,  in  any,  entirely  compensate  them. 
Marriage  may,  therefore,  be  reasonably  offered  as  a  fact  which 
ought  to  mitigate  the  damages  to  be  recovered;  and  so  the 
judge  told  the  jury  in  this  case.  But  the  proposition  is,  that 
it  ought  to  be  accepted  as  a  complete  bar  to  the  recovery  of 
any  sum  beyond  the  mere  pectmiary  value  of  the  actual  ser- 
vice lost  by  the  parent.  This  position  is  certainly  somewhat 
startling,  especially  when  it  is  recollected  that,  in  a  large 
majority  of  the  cases  where  a  galling  sense  of  wrong  has  over- 
borne the  natural  reluctance  to  offer  private  distress  to  the 
publicity  of  judicial  investigation,  the  loss  of  service  is  a  mere 
fiction,  the  toleration  of  which  sheer  necessity  has  wrung  from 
the  obduracy  of  the  ancient  common  law.  That  necessity 
sprung,  not  from  the  propriety  of  reimbursing  an  abstracted 
profit,  but  from  the  conviction  that  private  happiness  and  public 
order  alike  demanded  at  the  hands  of  the  law  some  protection 
of  the  sanctities  of  home  against  the  desolating  intrusion  of 
lawless  passion.  None  of  the  numerous  cases  of  this  descrip- 
tion with  which  our  books  abound  offer  a  recognition  of  the 
supposed  principle  invoked  by  the  defendant  Did  it  exist, 
the  instance  before  us  would  offer  a  strong  illustration  of  its 
injustice.  The  evidence  indicates  that  the  seeming  reparation 
offered  by  the  defendant  was  suggested  by  no  penitent  desire 
to  atone  for  the  past,  but  was  embraced  as  a  means  of  escaping 
from  the  legal  consequences  attendant  upon  the  wrong  inflicted. 
The  events  which  followed  the  marriage  proved  it  to  have  been 
an  accumulation  of  injury;  if,  indeed,  it  were  not  so  intended. 
How,  consistently  with  reason,  such  a  marriage  can  be  set  up 
as  a  bar  to  the  recovery  of  exemplary  damages,  I  am  at  a  loss 
to  perceive.  I  do  not  say  what  followed  immediately  upon  it 
ought  to  be  received  as  a  legitimate  cause  for  swelling  the 
damages,  but  certainly  may  very  properly  be  considered  in 
weighing  the  question  whether  the  marriage  itself  ought  to  be 
accepted  in  mitigation.  To  assert  otherwise  would  be  to 
ascribe  to  a  new  insult  the  singular  power  of  obliterating  the 
cdd. 

The  views  expressed  by  the  court  of  common  pleas  as  to  the 
legal  effect  of  the  act  of  1843,  and  the  indictment  framed 
under  it,  upon  the  rights  and  remedies  of  the  plaintiff  in  this 
action,  are  well  founded.  The  legislature,  when  creating  a 
new  crime,  had  no  intent  to  interfere  with  an  existing  civil 
remedy.     Each  is  entirely  independent  of  the  other.    In  fact, 
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the  oriminal  ofiense  requires  the  ingredient  of  a  promise  to 
marry^  which  does  not  necessarily  enter  into  the  civil  injury. 
The  defendant  was  acquitted  under  the  indictment,  solely  be- 
cause he  had  redeemed  this  promise.  It  woidd  be  singular, 
indeed,  if  the  mere  £act  of  having  been  indicted  and  acquitted 
should  also  relieve  him  from  the  penalties  of  a  private  wrong 
not  involving  the  element  to  which  he  owed  his  escape  from 
the  public  prosecution.  Besides,  the  object  of  one  proceeding 
is  to  vindicate  the  public  peace  and  dignity;  of  the  other,  to 
avenge  an  individual  injury  by  the  infliction  of  heavy  pecuniary 
damages.  They  may,  therefore,  well  stand  together.  If  not, 
why  should  not  the  statutory  indictment  for  fornication — an 
offense  also  founded  in  seduction— operate  to  destroy  the 
private  remedy? — an  e£R9ct  I  have  never  heard  attributed  to 
it  But  as  this  point  was  very  fSainUy  urged,  it  is  unneoessary 
to  labor  it. 

The  cause  seems  to  have  been  fsdrly  tried,  and  the  questiinis 
of  law  presented  correctly  determined.  If  the  defendant  has 
been  severely  dealt  with,  he  must  ascribe  it  to  the  peculiarities 
of  his  case;  there  is  no  room  to  visit  it  upon  the  conduct  of 
the  judge. 

Judgment  affirmed. 


Dmoms  to  Actidh  warn  Siduohdns  See  note  to  Weemr  ▼•  BoAtrip  4A 
Am.  Deo.  171»  where  thie  mbjeot  is  diecoaeed, 

Thb  raxscxFAL  cash  d  otted  in  PheUn  ▼.  Kmderdkiie,  SO  P^  8t.  961,  te 
the  pomt  that  the  marriage  of  plaintiff's  danghter  to  the  defendent^  alter  the 
birth  ol  the  ohild,  although  no  bar  to  exemplary  damagea  in  an  aotka  for 
aednotiaiv  it  naverthdeee  a  euonmafeanoe  which  may  mitigate  theoL 
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L14  PxinrsTLVAinA  BftAsa,  417.] 

Wbsui  MiBBiiai  Cdbtract  u  Sr  vf  to  Dbkbat  Wmow%  Bioht  o» 
DowsB,  its  ezistenoe  and  oontente  mnat  be  clearly  proved. 

Wsnta  Marbiaos  Cdmtbact  d  Entxbxd  nno  tob  Pubfosb  or  Qunrnra 
CinT«i>BKK  of  the  intending  husband,  with  the  promise  on  his  part  thai 
when  this  design  was  answered  it  should  be  oanoeled,  the  hnsbend's  tak- 
ing the  contract  from  the  tmstee,  and  with  his  wife  dedaring  at  the  time 
that  it  shoold  be  null  and  void,  may  be  regarded  as  equivalent  to  a  can- 
oellation  thereof,  and  the  fact  that  it  was  not  actually  osnceled  until 
some  years  after  is  not  material,  where  it  appears  to  have  been  preserved 
for  the  purpose  of  avoiding  unpleasant  scenes  in  the  family. 

Actual  Dxstbuoeion  of  Mabbiaob  0>»tbaot  by  Husbaud  BnrDa  Hdi» 
and  if  ratified  by  the  wife,  after  his  death,  it  is  binding  on  her  alsa 
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rirmcoNT  OF  WiTNBdSKs  Wtio  Swbar  Positivslt,  Am)  ARE  Otuxrwisb 
UNiMPBACiueD,  shoulil  not  be  diacrcditeJ  merely  because  they  are  re- 
lated to  the  party  in  whose  behalf  they  testify,  although  this  is  a  drcnm- 
stonoe  to  be  weighed  in  a  doubtful  ease. 

iKQUisrnoN  OF  Lunacy  Fdiduio  Pebson  to  bi  of  Unsound  Mun^  and 
that  he  has  been  in  the  same  state  for  a  specified  time  prior  to  the  find- 
ing, is  frima/acie  but  not  oondusiye  evidence  of  the  facts  therein  found. 
The  petitioiier  in  such  proceeding  is  not  estopped  from  asserting  the  truth 
against  the  finding,  and  showing  that  the  person  had  lucid  intervals. 

Act  Donb  in  Luozd  Intkrval  by  one  who  has  been  found  to  be  a  lunatio 
is  binding  on  him,  when  the  proof  of  the  lucid  interval  in  which  it  was 
done  is  dear. 

WhBTHXB  MaBIUAOB  Ck>NTRACT  EZBCUTSD    ON  SUNBAT  IS  LlOALy   DOt  dd» 

cided,  the  court  on  that  question  being  equally  divided. 

Appeal  by  the  heirs  of  Henry  Gangwere,  deceased,  from  a 
decree  of  the  orphans'  court  of  Lehigh  county,  directmg  the 
acceptants  of  the  real  estate  of  said  intestate  to  enter  into 
recognizances  to  secure  the  purpart  of  his  widow,  Jaoobina 
Gangwere.    The  facts  are  stated  in  the  opinion. 

Wright  and  Davis,  for  the  appellants. 

Porter  and  King,  for  the  appellee. 

By  Court,  Rogers,  J.  As  the  deceased,  Henry  Gangwere, 
died  intestate,  Jacobina  Gangwere,  his  widow,  under  the  intes^ 
tate  laws,  is  entitled  to  the  one  third  of  the  personal  absolutely^ 
and  the  one  third  of  the  real  estate  during  life.  This  is  not 
disputed;  and  if  there  was  nothing  else  in  the  case,  the  distri- 
bution  of  the  estate  would  be  attended  with  little  difficulty. 
Bat  the  heirs  of  the  intestate  contend  she  is  not  entitled  to  any 
portion  in  the  distribution,  because,  before  or  at  the  time  of 
the  marriage,  the  parties  entered  into  a  marriage  contract  To 
defeat  the  widow's  right  of  dower,  which  is  favored  by  the  law, 
three  things  must  be  clearly  proven:  the  existence  of  the  mar- 
riage contract,  its  loss  or  destruction,  and  the  contents.  That 
a  marriage  contract  was  entered  into  between  the  parties,  we 
have  no  reason  to  doubt,  as  there  is  proof  of  the  fact  by  the 
witnesses  examined  on  the  part  of  the  appellant  and  appellee. 
They  prove  repeated  declarations  to  that  effect,  not  only  by 
Uenry  Grangwere,  but  by  his  wife  also.  The  marriage  settle- 
ment seems  to  have  been  made  for  the  purpose  of  quieting  the 
minds  of  the  children  of  the  intestate  by  a  former  wife,  wlio^ 
as  is  usual  in  such  cases,  made  a  violent  opposition  to  the 
second  marriage.  There  is  reason  to  believe  that  without  that 
no  contract  would  have  been  made;  the  marriage  would  have 
been  suffered  to  take  its  usual  course.    This  was  the  reasoD 


B66  Gangwbbe'b  Estatb.  [Penn. 

asfligiied  by  the  husband  to  his  intended  wife,  and  there  la 
some  ground  to  believe  it  was  designed  for  no  other  purpose 
whatever,  that  it  was  the  understanding  when  this  design  was 
answered,  the  agreement  should  be  canceled,  or  that  compen- 
sation should  be  made  to  her,  if  she  survived,  by  a  will  after- 
wards  to  be  made.  Hence  it  is  that  we  find  that,  after  the 
contract  had  remained  in  the  possession  of  Christian  F.  Beitel, 
the  trustee,  a  year  and  a  half  or  more,  the  old  man,  as  he  testi- 
fies, came  to  Mm  and  wanted  the  paper,  to  destroy  it.  He  was 
quite  out  of  humor  because  Mr.  Beitel  would  not  give  it  to  him. 
He  told  him  he  must  bring  his  wife  along,  as  he  could  not  give 
it  up  without  all  the  parties  were  present.  After  some  time, 
the  old  man  and  his  wife  came  and  demanded  the  paper  again. 
He  gave  it  to  them,  and  they,  at  the  time  he  delivered  it  to 
them,  declared  it  to  be  null  and  void.  It  was  declared  null 
and  void,  as  he  says,  at  the  time  the  witness  delivered  it.  The 
conversation  was  in  Qerman;  the  literal  translation  of  the  ex- 
pressions used  is,  as  the  witness  says,  that  it  shall  be  given  up. 
This  testimony  there  is  nothing  to  contradict,  and  coming 
from  a  respectable  witness,  I  shall  take  it  to  be  true.  It 
amounts,  in  my  opinion,  to  a  declaration,  by  both  parties,  that 
the  marriage  contract  should  be  of  no  effect  between  them. 
That  the  agreement  was  not  actually  destroyed  and  canceled 
at  the  time,  evinced  by  the  repeated  declarations  of  the  old 
man  and  his  wife,  amounts  to  but  little,  if,  as  I  am  inclined  to 
believe,  the  original  motive  for  entering  into  it  was  to  quiet 
the  fears  of  the  children,  who,  as  the  old  man  said,  were  howl- 
ing about  his  marriage,  and  would  continue  to  do  so  if  they 
were  led  to  believe  the  marriage  settlement  had  been  canceled 
and  destroyed.  To  avoid  unpleasant  scenes  in  the^  family  may 
[have  been]  and  in  all  probability  was  the  real  cause  the  con- 
tract was  not  actually  canceled  and  destroyed.  The  provision 
for  the  wife,  according  to  the  representations  of  the  witnesses, 
was  BO  inadequate  that  we  can  with  difficulty  believe  she 
would  have  submitted  to  it,  or  that  he  would  have  been  so  un« 
generous  and  unreasonable  as  to  exact  it,  unless  there  was  an 
understanding  it  should  be  considered  as  of  no  efficacy,  or  that 
a  will  should  be  made  making  up  to  her  any  deficiency  in  the 
marriage  settlement.  If,  then,  the  instrument  was  delivered 
up  by  the  trustee  to  the  parties,  at  their  request,  and  at  the 
time  of  delivery  they  declaured  it  should  be  null  and  void,  or 
words  of  equivalent  import  were  used,  as  that  it  shall  be  given 
up,  that  would  be  perhaps  equivalent  to  a  cancellation  or  de- 
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Btmction  of  the  paper  itself.  The  intention  of  the  parties  alone 
is  to  bo  considered;  not  the  mode  adopted  to  signify  that  in- 
tent CampbeWa  Estate^  7  Pa.  St.  101  [47  Am.  Dec.  603],  is 
to  this  point.  It  is  said  that  the  trustee  had  no  right  to  de- 
liver up  the  paper  to  be  canceled,  and  that  the  assent  of  the 
wife  does  not  bind  her.  That  both  must  be  bound  or  neither. 
But  not  so,  if,  although  she  is  not  bound,  the  husband  is.  As 
the  wife,  since  his  death,  has  ratified  the  acts  of  the  parties, 
there  is  no  objection  on  that  account.  The  intention  of  the 
alleged  article  of  agreement  was  (according  to  the  testimony) 
to  limit  the  rights  of  the  feme.  C.  F.  Beitel  was  named  as 
trustee.  There  is  no  positive  evidence  that  the  paper  was  under 
seal,  and  it  may  be  the  delivery  or  surrender  of  such  a  paper 
to  be  canceled  is,  in  equity,  to  be  considered  equal  to  a  cancel- 
lation. But  whether  this  was  such  a  delivery  of  possession  as 
amounts  to  a  cancellation  of  the  paper,  without  more,  accord- 
ing to  the  case  of  Cross  v.  Powell^  Cro.  Eli2.  483,  recognized  in 
CampbeWs  Estate^  7  Pa.  St  101  [47  Am.  Dec.  603],  it  is  un- 
necessary to  consider,  as  it  is  agreed  that  if  it  was  delivered 
up  to  be  canceled,  and  was  canceled,  the  instrument  cannot  be 
enforced  as  a  valid  settlement  Whether  it  was  canceled  or 
destroyed,  will  be  examined  in  another  part  of  this  opinion. 

As  has  been  before  said,  it  is  necessary  for  the  sons  to  prove 
the  existence  of  the  paper,  its  destruction,  and  afterwards  its 
contents.  That  such  a  paper  existed  at  one  time,  has  been 
fully  proved;  it  is  also  equally  certain  it  has  been  destroyed; 
and  the  next  question  is,  Have  the  contents  of  the  paper  been 
legally  proved?  On  this  point,  the  law  is  well  settled;  the 
rule  is,  that  the  contents  of  a  lost  paper  must  be  so  proved 
as  that  the  court  can  say,  with  something  approximating  to 
certainty,  what  it  contains.  When  a  party  has  failed  to  prove 
the  terms  of  the  agreement  he  relies  on,  equity  will  not  assist 
him,  by  directing  an  issue  to  ascertain  the  terms.  If  he  be 
plaintifi*,  it  is  incumbent  on  him  to  state  in  his  bill  the  agree- 
ment of  which  he  calls  on  the  court  to  decree  performance, 
and  to  prove  the  agreement  as  stated:  Savage  v.  Carroll^  2 
Ball  <&  B.  451;  Ormond  v.  Ai^dersoUj  Id.  368. 

Equity  will  not  decree  the  specific  execution  of  a  contract 
the  terms  of  which  are  uncertain  as  to  its  extent:  Hamet  v. 
Yielding  J  2  Sch.  &  Lefl  649.  And  again,  equity  will  not  de- 
cree the  specific  execution  of  articles  of  agreement,  when  they 
appear  to  be  unreasonable  or  fotmded  on  fraud:  Yowig  v. 
Ckrifc,  Prec.  Ch.  638. 

In  addition  to  the  authorities  cited,  it  may  be  added  that 
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chanoeiy  will  not  decree  specific  performance,  without  proof 
of  the  whole  contents  of  the  instrument.  Evidence  of  part  will 
not  suffice,  and  particularly  a  marriage  contract,  where  the 
words  used  hy  the  parties,  see  Ellmaker^s  Estate^  4  Watts,  89, 
are  so  important  as  regards  the  rights  of  the  feme.  In  this 
case,  proof  of  the  contents  is  singularly  meager  and  uncertain. 
There  is  not  a  single  witness  who  undertakes  to  give  the  whole 
contents  of  the  contract.  What  sum  she  was  to  receive, 
whether  one  hundred,  one  hundred  and  twenty*five,  two  hun- 
dred, or  three  hundred  dollars,  we  are  not  informed;  whether 
that  sum  was  in  gross,  or  to  bo  paid  to  her  annually,  we  know 
not;  nor  do  we  know  (which  is  very  important  to  her  rights) 
what  she  relinquished  in  consideration  of  the  settlement, 
whether  her  right  to  dower,  her  right  to  the  personalty  in  case 
of  intestacy,  or  her  right  to  both.  On  these  important  matters, 
we  are  left  entirely  in  the  dark.  There  is  nothing  proven  on 
which  equity  could  found  a  decree.  But,  notwithstanding 
this  radical  defect  in  the  appellant's  proof,  I  grant  that  if  they 
have  shown  that  the  marriage  contract  was  fraudulently  de- 
stroyed by  the  appellee  herself,  equity  will  not  make  any  in- 
tendment against  him.  Equily  will  not  brook  that  a  party 
shall  take  advantage  of  his  own  wrong.  And  this  leads  to  the 
inquiry  as  to  the  loss  of  the  paper,  and  the  persons  by  whom 
it  was  destroyed.  That  the  contract  is  not  now  in  existence 
seems  to  be  put  beyond  all  doubt.  Indeed,  this  seems  to  be 
taken  as  a  conceded  fact  by  both  parties.  But,  although  de- 
stroyed, the  appellants  allege  it  was  fraudulently  destroyed 
by  the  appellee  or  by  her  connivance;  that  although  it  may 
have  been  in  the  presence  of  her  husband,  and  with  his  assent, 
he  was  in  such  a  condition  of  mental  imbecility  as  to  be  in- 
capable of  giving  any  validity  to  it  The  allegation  of  the 
appellants,  it  is  vain  to  deny,  amounts  to  a  direct  charge  of 
perjury  against  two  witnesses,  and  of  combination  and  fraud 
between  these  witnesses  and  the  appellee.  To  sustain  such  a 
charge  requires  clear  and  stringent  proof.  The  witnesses  to 
whomr  I  allude  are  Catherine  Phleuger  and  David  Young,  who 
prove  that  the  paper  was  actually  destroyed  by  Henry  Gang- 
were  himself.  The  old  woman  refused  to  destroy  it,  and  then, 
as  the  witnesses  say,  he  put  it  in  the  stove  and  burned  it  him- 
self. That  this  was  the  marriage  contract,  we  have  no  reason 
to  doubt.  It  was  said  by  one  of  them,  but  which  the  witness 
does  not  recollect,  it  was  the  writing  they  had  with  each  other; 
and  it  is  very  certain  they  had  no  contract  except  the  marriage 
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contract.  Catherine  Phleuger  testifies,  the  old  man  said  the 
paper  (referring  to  the  paper  burned)  was  the  agreement  they 
had  made  together  when  they  were  married.  I  do  not  lay 
much  stress  on  the  fact  that  Catherine  Phleuger  was  mis- 
taken, admitting  she  was  so,  in  the  time  this  transaction  took 
place.  There  is  nothing  so  difficult  to  recollect,  and  in  which 
witnesses  are  so  liable  to  mistake  as  in  dates,  and  to  stamp 
them  with  the  charge  of  perjury  for  that  reason  would  be  most 
perilous.  If  we  suppose  the  transaction  to  which  the  witness 
testifies  took  place  after  the  time  the  money  was  counted,  there 
is  next  to  nothing  to  throw  a  shade  of  suspicion  on  the  evi- 
dence given  by  those  witnesses.  We  should  not  be  warranted 
in  disbelieving  them  merely  because  of  their  connection  with 
the  appeUee,  one  being  married  to  her  son,  the  other  to  her 
granddaughter.  These  are  circumstances  to  be  weighed  in  a 
doubtful  case,  but  ought  not  to  be  allowed  to  shake  our  credit 
altogether  in  witnesses  who  swear  positively  to  the  fact  and 
are  otherwise  unimpeached. 

Taking  it,  then,  for  granted  that  the  contract  was  destroyed 
in  the  manner  described  by  them,  the  next  inquiry  is,  Was 
Henry  Oangwere  in  a  condition  to  assent  to  its  destruction? 
It  is  alleged  that  at  the  time  he  was  a  lunatic.  In  proof  of 
this,  the  appellants  rely  on  a  petition  or  commission  of  lunacy, 
which  was  presented  at  the  May  term,  1847,  the  inquisition 
held  the  tenth  of  May,  1847,  finding  him  of  unsound  mind,  etc.; 
and  that  he  hath  been  in  the  same  state  for  the  term  of  one 
year  last  past  and  upwards.  This,  it  will  be  observed,  over- 
reaches the  time  testified  to,  when  the  contract  was  destroyed. 
The  petition,  it  appears,  was  presented  by  the  appellee,  and 
she  was  examined  as  a  witness.  Some  of  the  jurors  have  tes- 
tified as  to  what  she  swore  on  that  occasion.  As  was  natural 
to  expect,  they  have  given  entirely  different  versions  of  it. 
This,  coupled  with  the  fact  that  he  was  very  much  alarmed 
and  confdsed,  will  prevent  me  from  paying  much  attention  to 
this  part  of  the  evidence,  except  in  stating  that  it  rather  tends 
to  show  that  he  was  not  entirely  bereft  of  understanding;  it 
evinces — ^what  is  very  important  in  this  inquiry — ^that  he  had 
lucid  intervals.  Great  reliance  is  placed  on  the  fact  that  the 
commission  of  lunacy  overreaches  the  time  of  the  alleged  burn- 
ing of  the  will.  This  undoubtedly  is  entitled  to  great  weight; 
but  it  is  well  settled  that  instruments  executed  or  acts  done 
by  a  lunatic  in  a  lucid  interval  are  binding,  even  if  afterwards 
overreached.  It  is  prima  fadcj  but  not  conclusive  evidencOi 
as  is  ruled  in  Huichinsim  v.  Sandt,  4  Rawle,  234  [26  Am.  Deo. 
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1271;  Rogers  v.  Walker,  6  Pa.  St.  373  [47  Am.  Dec.  470];  Serg^ 
son  V.  Seaiey,  2  Atk.  412, 413;  1  Coll.  Lun.  389,  sees.  1-3.  The 
inquisition  in  this  case  was  no  more  binding  on  Mrs.  Oang- 
were,  although  a  petitioner  and  witness,  than  on  a  stranger. 
She  is  not  estopped  fix>m  asserting  the  truth,  as  is  in  effect 
ruled  in  Hutchinson  y.  Sandiy  4  Rawle,  234  [26  Am.  Dec.  127], 
where  it  is  held  that  one  of  Hie  inquest  himself  was  not  es* 
topped.  It  was  ruled  to  be  persuasiTe  evidence  only.  The 
testimony  adduced  on  both  sides,  whilst  it  shows  clearly  a 
general  imbecility  of  mind,  also  as  clearly  proves  that  Henry 
Oangwere  had  lucid  intervals.  The  evidence  on  that  point  ia 
irresistible.  In  addition  to  the  whole  current  of  the  evidence, 
the  testimony  of  Jacob  Correll  and  Wittman,  who  testify  as  to 
what  took  place  the  twenty-sixth  of  September,  1846,  when 
they  went  to  count  the  old  man's  money,  is  conclusive:  '^  We 
talked  very  little  to  him;  but  what  we  talked  to  him  he  an- 
swered correctly.  When  we  counted  the  money,  the  witness 
saw  nothing  wrong  in  him.  He  was  in  a  low,  weak  state. 
What  little  questions  we  put  to  him  he  answered  sensibly.  He 
was  sitting  up.  He  directed  me  where  to  find  the  money  in 
his  tenant's  house.  He  told  us  there  was  a  small  trunk  in  a 
chest  in  the  garret,  in  his  tenant's  house.  That  there  was  about 
twelve  hundred  dollars  there.  We  went  and  got  it,  and  found 
it  there,  and  counted  it,  and  it  overrun  a  little,  ten,  twelve,  or 
fourteen  dollars."  Mr.  Wittman  says  when  they  counted  the 
money  the  old  man  was  sensible,  very  sensible.  ^  I  had  a  con- 
versation with  the  old  man.  He  told  me  things  about  my 
uncle,  which  I  knew  to  be  true.  He  talked  about  his  younger 
days." 

If  this  testimony  is  to  be  taken  as  true,  and  there  is  no  rea- 
son to  doubt  it,  the  old  man  had  the  possession  of  his  mental 
faculties  at  that  time.  Any  act  of  his  then  would  have  been 
good,  notwithstanding  the  commission.  The  proof  of  a  lucid 
interval  would  be  most  clear.  This,  be  it  observed,  was  about 
the  time  specified  by  Catherine  Phleuger  and  David  Young, 
when  the  contract  was  burned.  Catherine  Phleuger,  after  giv- 
ing a  clear  statement  of  what  was  said  and  done  by  the  old 
man  and  his  wife,  says:  "  What  he  talked  to  me,  he  talked 
understaudingly."  David  Young,  in  answer  to  a  question  put 
to  him,  says:  '^  He  had  his  understanding,  as  much  as  I  could 
see.  He  talked  like  a  man  having  his  understanding  as  he 
had  done  before  we  knew  there  was  anything  out  of  the  way 
with  him."  From  the  testimony  taken  together,  the  evidence  is 
clear  that  at  times,  although  his  understanding  had  been  im- 


Dec  1850.]  Pkhnock'b  Appeal.  561 

paired  by  agOi  and  considerable  imbecility  of  mind  existed, 
yet  he  had  lucid  intervals,  and  it  is  proved  by  two  witnesses 
that  when  the  contract  was  destroyed,  it  was  destroyed  by 
himself,  in  pursuance  of  a  resolution  long  before  taken,  and 
prevented  from  being  carried  into  effect  by  the  delicacy  of  his 
wife;  and  that,  at  the  time  he  had  an  understanding  sufficiently 
clear  to  enable  him  to  do  any  valid  act  in  the  disposition  of 
his  property,  and  particularly  in  relation  to  an  obligation  or 
act  of  duty  which  he  conceived  himself  bound  in  conscience  to 
perform. 

I  am  unwilling  to  believe  that  the  old  lady,  who  has  shown, 
as  is  proved,  singular  integrity  and  delicacy  of  mind  and  sens6 
of  propriety,  in  relation  to  her  husband  and  his  children, 
should  have  been  guilty  of  subornation  of  perjury  and  wicked 
combination  to  cheat  and  defraud.  At  any  rate,  the  testimony 
is  not  so  clear  as  to  justify  us  in  putting  a  decision  on  a  point 
on  which  this  must  be  assumed  as  its  groundwork.  It  is  im- 
possible to  rule  this  case  in  favor  of  the  appellants  on  any 
other  hypothesis. 

It  will  be  remarked  that  this  decision  goes  on  the  assump- 
tion that  the  marriage  contract  was  legal,  though  executed  on 
Sunday.  The  court  gives  no  opinion  on  that  point,  becaose^ 
being  equally  divided,  we  were  unable  to  come  to  any  con^ 
elusion  on  tlds  part  of  the  case* 

Decree  of  the  orphans'  court  affirmed. 

iNQunrnov  or  Lmrior,  BmOT  of,  ab  EviD—ca;  See  Rogen  t.  WtUktr^  47 
Am.  Dea  470^  note  474,  where  other  ceaee  ere  collected.  Tlie  prineipel  ceee 
is  dted in  ImkqfY.  WUmer*$ Adm'r,  31  Pe.  St  245;  in  TUlowr.  Tlthw, 64  Id. 
224,  end  in  Kloka  v.  Khht,  61  Id.  247,  to  the  point  that  an  inqnimtion  of 
Imuu^  end  the  decree  npon  it  ere  only  prima  fade  evidanoe  of  incepeoi^. 

SuirsiAT,  JximmAL  Aon  Dora  ov:  See  Dociv  y.  i^M,  4S  Am.  Dec  887,  note 
S82;  where  other  ceaee  ere  coQeoted. 

CoBTBACis  Midi  oh  Suitdat:  See  Adanu  y.  HamaU  43  Am.  Dea  460^ 
note  467,  where  other  ceaee  ere  collected. 

Fact  ihat  Wicsibb  is  Bblactd  to  Eethib  Paut  ToAaKnr  doee  not 
■eoeenrily  affix  a  l^gel  diaoredit  to  hie  teetimony;  PoU§  y.  Bmm»  60  Am. 
Dec  S29|  OrwMiy.  A^  46Id.  661. 


Pbnnook's  Appbal. 

[14  PmniaTLyAnA  SxAn,  4Mb] 
■■ffunniHBiT  OF  Pumot  at  Salb  of  Bial  Braib  iBd«  an  cvdaref  Hm 
cqphana'  court  ia  a  fraud  on  the  pnrofaeeer,  whioh,  aft  hie  eflloi^  Isfali^ 
datee  the  aale. 
Am.  Dbc  Voik  un- 
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Ohi  or  SiTBBAL  ADMXVxaTiiATOBs  wUt  Pubcbask  at  Salb  of  real  e«tat« 
made  by  them*  sabject,  howerer,  to  the  power  of  diBaffinnanoe  in  the 
heirs  or  creditora.  But  the  other  bidders  at  the  sale  oannot  diaaffirni  the 
sale  to  such  adniinistrmtor,  and  a  bid  made  by  him  may  be  bonajide. 

Appeal  from  the  decree  of  the  orphans'  court  of  Delaware 
county.  The  appellants,  at  a  sale  by  the  administrators  of 
Abram  Powelli  deceased,  purchased  two  tracts  of  land  desig- 
nated by  the  letters  A  and  C,  for  the  former  of  which  they  bid 
four  thousand  dollars,  and  for  the  latter  three  thousand  dol- 
lars. One  of  the  written  conditions  of  sale  was,  that  the 
highest  and  best  bidder  should  be  the  buyer,  and  the  crier 
testified  that  he  proclaimed  at  the  outset  that  the  sale  would 
be  a  fair  one.  One  Ilibberd,  guardian  of  the  minor  children 
of  Abram  Powell,  deceased,  testified  as  follows:  '*  My  bids  were 
to  help  the  property  up  to  the  price  we  wanted  for  it.  It  was 
knocked  ofi*  at  four  thousand  dollars."  This  testimony  was  in 
reference  to  the  tract  designated  by  the  letter  A.  In  reference 
to  the  tract  designated  by  the  letter  C,  Elizabeth  Powell,  one 
of  the  administrators,  testified  that  she  authorized  Joseph  Pow- 
ell to  bid  on  that  up  to  a  certain  amount,  and  that  she  intended 
to  take  the  property  if  it  had  been  struck  off  to  him.  The 
appellants  filed  exceptions  to  the  confirmation  of  the  sales  of 
both  tracts*  The  orphans'  court  dismissed  the  exceptions,  and 
confirmed  the  sales.    Other  facts  appear  from  the  opinion. 

E.  Darlington  and  Levois^  for  the  appellants. 

BrwumaU  and  W,  Darlingtanf  for  the  appellee. 

By  Court,  Gibson,  C.  J.  It  is  impossible  to  doubt  the  prin- 
ciple of  the  civil  law  adopted  by  Lord  Mansfield  in  Bextoell  y« 
Chriatief  1  Cowp.  895.  Good  faith  is  an  indispensable  ingre- 
dient of  &ii  dealing;  and  it  is  impossible  to  imagine  a  pur- 
pose, consistent  with  it,  for  which  sham  bidding  is  necessarily 
employed.  The  vendor  may  prescribe  conditions  of  sale  which 
will  enable  him  to  retain  the  property  should  it  not  come  up 
to  his  price;  and  if  he  do  not  produce  the  effect  openly,  why 
should  he  do  it  covertly?  Common  honesty  requires  tJiat  all 
should  be  fair  and  above  board.  To  screw  up  the  price,  as  it 
has  been  aptly  termed,  by  secret  machinery  can  be  no  less  than 
a  fraud;  and  a  sham  bidder  can  be  used  for  no  other  purpose. 
The  decisions  on  the  subject  have  fiuctuated;  but  the  largest 
license  allowed  in  any  of  them  has  been  to  employ  a  single 
puffer;  yet,  whether  there  be  one  or  whether  there  be  twenty, 
the  mischief  is  the  same,  exoept  as  to  the  degree  of  it.    It  has 
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heeia  said  that  the  employihent  of  a  plurality  discloses  too 
clearly  to  be  zxdstaken,  not  a  design  to  protect  the  property 
from  being  sacrificed,  bat  to  give  an  artificial  impulse  to  the 
cale  of  it.  That  touches  the  honesty  of  the  vendor's  motive; 
but  what  have  the  bidders  to  do  with  it?  Should  he  actually 
think  that  not  less  than  twenty  could  protect  it,  the  sale  would 
still  be,  according  to  all  the  cases,  fraudulent  and  void.  It  is 
not  his  motive,  but  his  acts,  by  which  they  are  affected;  and 
these  present  a  question,  not  of  actual,  but  of  legal,  fraud.  In 
a  treaty  for  a  private  sale,  the  vendor  may  praise  his  property 
without  stint,  because  his  interest  in  the  price  of  it  is  so  obvi* 
ous  as  to  put  the  vendee  on  his  guard,  who  consequently  pur- 
chases, not  on  the  faith  of  the  vendor's  representation  of  its 
value,  but  on  his  own  judgment;  but  in  a  public  sale,  especially 
of  land,  which  has  no  standard  of  value  in  the  market,  he  is 
necessarily  influenced  by  the  bids  of  those  whose  interest  it  is 
to  get  the  property  at  the  smallest  price.  Timid  bidders  are 
emboldened  by  decided  ones;  and  to  employ  a  decoy  duck  to 
inspire  them  with  false  confidence  is  grossly  immoral.  The 
veiy  excitement  of  competition  has  its  influence,  and  it  is  un* 
fair  to  increase  it  by  introducing  a  man  of  straw. 

It  is  wonderful  how  slowly  the  most  obvious  truths  are  per- 
ceived and  admitted.  The  plain  and  simple  morality  of  the 
gospel  required  a  revelation.  Even  in  my  day  at  the  bar  it 
was  the  constant  practice  of  the  orphans'  courts  to  allow  a 
charge  in  administration  accounts  for  the  price  of  strong  drink, 
fiunished  avowedly  to  stimulate  the  bidders  at  the  sale  of  the 
decedent's  effects. 

The  weight  of  authority  is  now,  as  it  was  at  first,  in  &vor  of 
the  true  principle.  Whatever  may  have  been  the  state  of  the 
balance  when  Mr.  Sugden  collected  the  cases  in  his  treatise  on 
vendors,  his  own  opinion  evidently  coincided  with  that  of  Lord 
Mansfield;  and  Chancellor  Kent  expressly  adhered  to  it. 
Against  Bramley  v.  AU^  8  Ves.  620;  CanoUy  v.  PanonSj  Id.  626^ 
n.;  Smith  v.  Clarke^  12  Id.  477;  and  Steele  v.  EUmaher^  11 
Scurg.  &  R.  86;  we  have  in  addition  to  BexweU  v.  Chrigtie^  1 
Cowp.  395,  and  Howard  v.  CaMey  6  T.  R.  642,  the  modem 
cases  of  Crowder  v.  Auetinj  2  Car.  &  P.  208;  Wheeler  v.  Ooi* 
Uer,  1  Moo.  &  M.  128;  Thomett  v.  Hainee^  15  Mee.  &  W.  866; 
Meadows  v.  Tanner^  5  Madd.  34;  and  Veazie  v.  WUUama^  8 
How.  134.  After  the  English  judges  have  overruled  three  of 
their  decisions  to  restore  the  principle  of  the  civil  law,  we 
ought  not  to  be  tenacious  of  our  single  one.    I  concurred  in 
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the  decision  of  Steele  y.  EUmaker,  supra^  cxclusivcl}'  on  Ibe 
foundation  of  precedent;  but  the  balance  of  authority  is  con- 
cluBivelj  the  other  way,  and  that  case  has  neither  principle 
nor  precedent  to  support  it  Chief  Justice  Tilghman  did  not 
doubt  Lord  Mansfield's  decision — ^he  said  that  none  of  the 
courts  had  gone  so  far  as  to  affirm  that  it  is  not  law — ^but  he 
doubted  whether  the  rule  of  the  civil  law  was  not  too  severe 
to  be  applied  to  the  transactions  of  business.  The  duties  and 
obligations  of  the  civilians  are  often  too  nice  for  modem  use; 
but  this  is  not  one  of  them.  The  rule  is  exactly  defined;  and 
it  may  be  practically  applied,  without  let  or  hinderance,  to 
every  case  without  exception. 

The  objection  to  the  sale  of  the  tract  designated  as  letter  C 
is  not  sustained.  The  bills  alleged  to  have  been  spurious  on  it 
were  made  by  an  agent  of  the  widow,  who,  though  an  admin- 
istratrix, had  a  right  to  purchase,  subject  to  the  power  of  dis- 
affirmance in  the  heirs  or  creditors.  The  other  bidders  had 
no  right  to  disaffirm  her  act;  and  her  bids,  made  through  her 
agent,  were  in  good  faith.  The  argument  would  have  been 
more  plausible  had  she  been  utterly  incapacitated;  but  as  a 
sale  to  her  wotdd  have  been  but  voidable  and  probably  con- 
firmed, there  is  no  room  to  say  she  was  not  a  bona  fide  bidder. 

It  is  ordered  and  decreed  that  the  sale  of  the  tract  designated 
by  the  letter  A  be  set  aside;  and  that  the  decree  of  confirma* 
tion  be  affirmed  for  the  residue. 


BHPLonoDrr  of  Puivib  at  Aucnov  Sale  Intaudatis  Salb:  Bakam  ir. 
Baekf  83  Am.  Deo.  661,  note  563^  where  other  oMee  are  ooUected;  Stamn  ▼. 
Shore,  16  Pa.  8t.  203,  dtiiig  the  principal  ease. 

APMDIiaTBATOB   GAKHOT   PUBCHASB  PrOPXBTT  OP  EsTATS:  See  MhMm  ▼. 

DeLaBaum^  49  Am.  Dec.  751,  note  750,  where  other  cases  are  coUected. 


Kensington  Bane  v.  Patton. 

L14  PiKKBTLVAinA  State,  179.] 

AOKHOWLBDOmQIT  TO   TaXM   CaBK  OUT  OP    STATUTX  OP    LOOTATIONB    mOSt 

oontain  an  unqualified  and  direct  admission  of  a  previoos  debt,  which  the 
party  is  willing  to  pay. 
FBOKiax  TO  Take  Casm  out  op  Statute  op  Lixitaixoiss  mnst  be  a  promise 
to  pay  on  demand,  an  immediate,  nnqnaliiled  promise  to  pay,  without 
restriction  or  conditions.    Per  Rogers,  J. 

Action  brought  by  the  Kensington  Bank  i^ainst  Robert 
Patton  on  a  promissory  note.  The  defendant  pleaded  the 
statute  of  limitations.  The  court  below  ordered  a  noDsait. 
The  other  facts  are  stated  in  the  opinion. 
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J,  Johmlon  and  8U  Chorge  T.  Campbell,  for  the  plaintiff  in 
enor. 

Hoodj  for  the  defendant  in  error. 

By  Court,  Rogers,  J.  Was  this  a  case  to  be  tested  exclu- 
sively  by  the  earlier  decisions,  sufficient  appears  in  the  evi- 
dence to  take  it  out  of  the  operation  of  the  act  of  limitations. 
This  is  conceded;  but  the  later  cases  have  adopted  more 
stringent  rules,  and  have  nearly  restored  the  construction  of 
the  act  to  what  it  ought  originally  to  have  been.  Being  a 
statute  of  repose,  it  deserved  encouragement,  a  benign  inter- 
pretation, instead  of  rebuke,  censure,  and  discountenance,  car- 
ried to  such  an  extent  as  almost  to  amount  to  a  repeal  of  the 
act  itself.  Nor  do  I  think  that  the  law  will  be  put  upon  a 
proper  footing  until  some  legislative  action  is  had,  some  enact- 
ment, similar  to  the  British  statute,  is  introduced  into  our 
system  requiring  the  acknowledgment  and  promise  to  pay  to 
be  in  writing.  The  inquiry  now  is.  How  does  the  case  stand 
on  the  modem  decisions?  some  of  which  only  is  it  my  inten- 
tion to  notice.  In  Bell  v.  MarrUonj  1  Pet  361,  it  was  held  that 
plaintiff  must  show  himself  entitled  to  recover  on  the  terms 
of  the  new  promise;  and  if  any  conditions  were  annexed  they 
ought  to  be  shown  to  have  been  performed.  The  acknowledg- 
ment ought  to  contain  an  unqualified  and  direct  admission  of 
a  previous  subsisting  debt,  which  the  party  is  liable  and  will- 
ing to  pay.  Expressions  equivocal,  vague,  and  indeterminate 
will  not  suffice.  The  statute  was  designed  to  guard  against 
persons  being  entrapped  in  careless  conversations  and  betrayed 
by  perjuries.  The  promise  to  pay  must  not  be  vague,  shadowy, 
and  uncertain;  it  must  be  plain,  unambiguous,  and  express, 
and  such  as  to  preclude  hesitation  and  doubt:  Allison  v.  James^ 
9  Watts,  380;  Oilkyson  v.  Lantey  6  Watts  &  S.  218;  Morgan  v. 
Walton^  4  Pa.  St.  322;  Berghaus  v.  Calhoun^  6  Watts,  219. 
In  Morgan  v.Waltonj  the  words  were:  "  I  owe  your  father,  but 
tell  him  I  cannot  pay  him  this  fall,  not  before  next  spring; 
but  next  spring  I  intend  to  settle  with  your  father,  and  pay 
him  what  I  owe  him,  or  pay  him  his  account."  Held,  not  to 
take  the  case  out  of  the  act.  Although  there  was  an  acknowl- 
edgment of  the  debt,  yet  it  was  qualified  by  what  took  place 
at  the  time. 

The  words  on  which  plaiiitiff  relies  are,  that  defendant  said 
to  an  agent  of  theirs,  that  he  would  come  up  to  the  banc  in 
the  course  of  a  few  days,  and  make  some  arrangement  to  pay 
the  note.    The  witness,  who  was  a  clerk  in  the  bank,  says  b» 
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virent  to  Patton,  the  defendant,  and  said  there  was  a  note  of 
his  for  one  hundred  dollars,  which  had  been  lying  unpaid,  and 
that  he  had  been  sent  to  have  some  arrangement  made  re- 
specting the  payment  of  it.  The  defendant  said  he  would 
call  up  at  the  bank  in  the  course  of  a  few  days,  and  make 
some  arrangement  respecting  the  payment  of  it.  He  said  he 
might  pay  it,  or  could  pay  it,  in  the  course  of  a  year.  Some- 
thing was  said  by  witness  of  taking  five  dollars  at  a  time. 
Witness  told  him  that  the  bank  would  take  it  in  any  sums  he 
chose.  Does  not  remember  whether  defendant  declined  that 
or  not.  That  this  may  be  considered  as  the  acknowledgment 
of  a  debt  may  be  conceded;  but  is  it  consistent  with  a  promise 
to  pay?  The  witness  says  he  would  call  up  and  make  some 
arrangement  to  pay  the  debt. 

In  Oakes  y.  Mitchell^  15  Me.  360,  the  words  were:  ''An 
arrangement  will  soon  be  made  to  pay  the  note.  I  calculate  to 
pay  it,  and  I  always  calculated  to  pay  it."  This  was  held  not 
sufficient  to  take  tiie  case  out  of  the  act  of  limitations.  That 
case  is  very  like  the  present  It  is  also  ruled  in  England 
that  the  acknowledgment  must  be  such  as  plainly  to  imply  a 
promise  to  pay,  on  request  or  demand,  because  the  promise  in 
the  declaration  is  to  pay  when  thereto  requested;  or  in  other 
words,  on  demand.  Here,  if  we  take  the  whole  conversation 
together,  it  was  the  promise  to  pay  in  the  course  of  a  year. 
Thus,  in  addition  to  Oaken  v.  Mitchell,  and  the  other  cases 
cited,  which  decide  this  case,  in  Tanner  v.  SrAart^  6  Bam.  A 
Cress.  603,  Lord  Tenterden  declared  that  the  acknowledgment 
must  be  positive,  distinct,  and  unqualified,  and  such  as  to 
maintain  the  promises  in  the  declaration,  vis.,  to  pay  on  de- 
mand. The  acknowledgment  and  promise  in  that  case  were: 
*'  I  cannot  pay  the  debt  at  present,  but  I  will  pay  it  as  soon 
as  I  can."  This  rule  is  approved  in  Hart  v.  Prendergastf  14 
Mee.  &  W.  741,  by  Pollock,  C.  J.,  and  barons  Parke,  Alder- 
son,  and  Rolfe.  In  Hart  v.  Prendergast,  this  latter  was  held 
insufficient.  I  will  not  fail  to  meet  Mr.  H., ''  the  plaintiff,  on 
fair  terms,  and  have  now  a  hope  that  before  perhaps  a  week 
from  this  date,  I  shall  have  it  in  my  power  to  pay  him,  at  all 
events  a  portion  of  the  debt,  when  we  shall  settle  about  the 
liquidation  of  the  balance."  In  that  case,  there  is  an  acknowl- 
edgment of  the  debt  which,  unqualified,  would  be  sufficient; 
but,  inasmuch  as  it  appears  he  was  unwilling  to  pay  except  on 
terms,  it  failed  to  take  the  case  out  of  the  operation  of  the 
act.    So  here,  although  there  is  an  acknowledgment  of  the 
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debt,  yet  it  is  accompanied  by  evidence  that  he  was  unwilling 
to  pay  except  in  the  course  of  twelve  months.  He  said  he 
might  pay,  or  could  pay  it,  in  the  course  of  a  year.  He  said 
-  he  would  call  at  the  bank,  in  the  course  of  a  few  days,  and 
make  some  arrangement  respecting  the  payment  of  it.  It 
also  appears  that  to  a  proposition  to  pay  five  dollars  at  a 
time,  no  response  was  made  by  the  defendant;  at  least  none 
is  recollected.  It  is  very  true  that  from  an  unqualified  ac* 
knowledgment  of  the  debt,  a  promise  to  pay  may  be  inferred; 
but  this  presumption  may  be  rebutted  by  other  parts  of  the 
conversation,  which  show  that  it  is  not  the  intention  of  the 
defendant  to  bind  himself  to  pay  the  debt  on  demand. 

In  Tanner  v.  Smarts  supra,  it  is  true,  the  words  being,  ''I 
cannot  pay  the  debt  at  present,  but  I  will  pay  it  as  soon  as  I 
can,"  an  intimation  is  given  that  if  Jhere  had  been  proof  of  the 
defendant's  ability  to  pay,  the  court  would  have  held  it  sufB- 
cient  to  take  it  out  of  the  act.  That,  however,  is  not  the  point 
of  the  decision,  the  principle  ruled.  (I  speak  for  myself  alone.) 
What  I  take  to  be  the  true  principle  is,  that  it  must  be  a  prom* 
*se  to  pay  on  demand;  an  immediate,  unqualified  promise  to 
pay,  without  restriction  or  conditions.  This  construction,  I 
think,  policy  demands  for  the  security  of  the  unfortunate  debtor. 
Experience  shows  (and  this  is  a  case  of  that  description)  that, 
as  soon  as  an  insolvent  debtor  is  beginning  to  retrieve  his 
afiairs,  traps  are  set,  and  persons  employed  to  betray  him  into 
unguarded  expressions,  which  are  immediately  laid  hold  of  as 
the  foundation  of  a  suit.  Hence  it  is  that  we  have  so  many 
cases  on  our  docket  of  this  class.  And  this  will  ever  be  the 
case,  when  a  state  of  prosperity  succeeds  a  state  of  extreme 
depression  and  adversity;  which  latter  is  unfortunately  too 
often  the  case  among  our  active,  enterprising,  and  untiring 
countrymen.  A  strict  interpretation  of  the  act,  in  my  judg- 
ment, is  better  for  both  creditors  and  debtors,  more  particularly 
in  this  country,  where  the  creditor  of  to-day  may  become  the 
debtor  to-morrow.  And,  although  this  point,  as  to  construc- 
tion, is  not  expressly  ruled,  yet  it  comes  within  the  spirit  of 
decisions  in  this  state.  Although  intimations  have  been  thrown 
out  by  judges  from  time  to  time,  yet  the  contrary  has  not  been 
expressly  decided. 

Judgment  aflirmed. 

AcKNOwLBDOKxinr  TO  Taks  Cask  out  ov  Statuti  of  LmiTAmMi!  Bm 
fiote  to  DavUr.  Steiner,  amte,  p.  647,  where  oth«r  oaiw  are  referred  to. 
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GoBSON  V.  Hunt  and  Abbaham& 

[14  PsmfrrLVAyiA.  Statb,  6l&j 

Vf  viBi  PltopotTT  Lbtxid  on  bt  Cohbtablk  is  Claimsd  bt  Stbasobk  to 
tbe  writ,  the  officer  is  not  bound  to  proceed  farther  with  the  exeoation 
of  hie  writ;  but  when  he  has  demanded  and  accepted  snch  indemnity,  he 
if  boond  to  proceed  and  rely  on  his  bond  for  indemnity. 

lIlASDBa  or  Damages  or  Aonox  AOAiirsr  Ck)xarrABLB  iob  Falsi  Bktobii 
is  the  yalne  of  the  property,  when  such  value  is  not  equal  to  the  amomil 
of  the  debt. 

Detbot  in  Dbolabation  Amsitdablb  bt  Lbavb  or  Coubt  is  cured  1^  tbe 
▼erdiet  And  a  neglect  to  allege,  in  the  declaration  in  an  action  against 
a  ocDstable  for  not  exeonting  an  execution,  that  the  alderman  had  juris* 
diction  of  the  case  in  which  the  execution  issued,  is  a  defect  in  form 
merely,  which  might  have  been  so  amended. 

AcnoN  by  Hunt  and  Abrahams  againBt  Coraon  for  a  £ei1m 
return  to  an  execution  placed  in  his  hands  as  constable.  Tbe 
facts  are  stated  in  the  opinion. 

Johnston^  for  the  plaintiff  in  error. 

F,  C.  Brewtter  and  Oqodman^  for  the  defendant  in  error. 

By  Court,  Rooebs,  J.  The  declaration  contains  three  counts, 
on  two  of  which  at  least,  the  second  and  third,  the  plaintiffli 
are  entitled  to  judgment.  The  second  is  for  a  false  return,  the 
third  for  refusing  or  neglecting  to  sell  the  goods  levied  on,  the 
constable  having  accepted  an  indemnity.  It  is  in  fall  proof 
that  an  execution  was  put  into  the  hands  of  the  defendant, 
who  was  a  constable,  by  the  justice,  and  that  a  short  time 
afterwards  he  said  he  had  levied,  but  that  some  person  had 
claimed  (he  property.  A  bond  of  indemnity  was  then  given 
to  him,  at  his  request,  which  he  accepted,  expressing  himself 
satisfied  therewith.  Notwithstanding  which,  the  constable 
made  the  following  false  return:  '^Returned  for  want  of  suffi- 
cient indemnification."  On  this  undisputed  state  of  facts,  the 
court  ruled  that  if  the  jury  were  satisfied  from  the  evidence 
that  the  defendant,  after  making  his  levy,  demanded  indemnity 
before  proceeding  to  the  further  execution  of  his  writ,  that  such 
indemnity  was  given  to  him,  with  which  he  was  satisfied,  he 
was  bound  to  proceed  to  sell  the  goods  levied  upon  in  satisfac- 
tion of  the  debt,  and  his  neglect  or  omission  to  do  so  rendered 
him  responsible  to  the  plaintiffs  for  the  amount  of  the  execu- 
tion, which  is  the  demand  in  this  case.  If,  as  the  constable 
said,  property  in  the  goods  was  claimed  by  another,  he  was 
not  bound  to  proceed  unless  sufficient  indemnity  was  given; 
but  having  demanded  and  accepted  indemnity,  Uie  situation 
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of  affairs  is  entirelj  altered.  He  is  compelled  on  his  part4o 
proceed  to  a  sale  of  the  goods,  and  must  look  to  his  bond  for 
indemnity.  The  constable  is  estopped  from  showing  that  the 
goods  belonged  to  another.  As  between  the  plaintiff  and  the 
constable,  it  must  be  taken  to  be  the  property  of  the  defendant 
in  the  execution:  Fitter  v.  Fossard^  7  Pa.  St.  541  [49  Am.  Dec. 
492];  HaU  v.  Oalbraith^  8  Watts,  220;  Miller  v.  Commonwealthy 
5  Pa.  St  294;  Watmough  v.  Francis^  7  Id.  215.  So  that  even 
admitting  what  is  denied,  that  the  court  charged  that  it  was 
not  material  whether  the  property  Corson  levied  on  was  Saus- 
man's,  yet  we  perceive  no  error. 

It  is,  however,  said  the  court  erred  in  charging  that  the 
plaintiff  was  entitled  to  recover  to  the  extent  of  his  demand. 
That  there  is  an  inaccuracy  in  the  language  of  the  judge  must 
be  admitted;  for  the  measure  of  damages  is  not  always  the 
amount  of  the  execution,  but  the  value  of  the  property  levied, 
when  it  does  not  equal  the  amount  of  the  debt.  This  furnishes 
the  true  rule.  But  the  presumption  here  is  that  the  value  of 
the  goods  was  at  least  equal  to  the  amount  claimed  in  the  ex- 
ecution. That  seems  not  to  have  been  questioned,  and  if  so, 
no  injury  was  done  to  the  defendant.  This  court  reverses  for 
real,  not  imaginary  or  possible,  injuries. 

The  defendant  contends  the  narr.  is  defective  in  not  show- 
ing that  the  alderman  has  jurisdiction  in  the  case  in  which  he 
issued  execution. 

That  the  narr.  is  so  defective  as  not  to  stand  the  test  of  a 
general  or  special  demurrer  may  be  admitted;  but  yet,  in 
Pennsylvania,  it  is  a  defect  which  is  cured  by  verdict.  It 
would  be  a  waste  of  time  to  examine  the  decisions  of  other 
courts  in  other  states  on  questions  of  amendment.  We  have  a 
system  of  our  own,  depending  on  our  own  statutes  which  have 
always  received  a  liberal  construction.  The  rule  I  take  to  be 
this,  that  whenever  the  defect  in  the  declaration,  etc.,  is  such 
as  would  be  amended  in  the  court  before  whom  the  trial  is 
had,  it  is  cured  by  verdict.  The  court  uniformly  considers 
the  error  as  waived.  We  consider  that  as  done  which  might 
have  been  done.  It  will  be  remarked  that  the  defect  here  is 
not  that  the  alderman  had  no  jurisdiction,  but  that  the  declara- 
tion contains  no  averment  that  he  had  jurisdiction.  This  is  a 
defect  in  form,  which  would  have  been  immediately  amended 
by  the  court  of  common  pleas,  had  their  attention  been 
called  to  it. 

Judgment  affirmed. 
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^incEB  18  NOT  Bound  to  Proceed  in  Lett  or  Execution,  where  prop- 
erty ifl  claimed  by  a  third  person,  nnlesa  indemnity  is  given  by  the  plaintiff: 
FiUar  V.  Fonard,  49  Am.  Dec.  492. 

Amendmintb  to  Pleadings,  What  Allowed:  durtwrighi  ▼.  Chaberl,  49 
Am.  Deo.  742,  note  747,  where  other  caaea  are  oollected.  The  principal  caee 
U  cited  to  the  point  that  whenever  the  defect  in  the  dedaratioii  ia  such  ae 
woold  be  ffmf"'^^  in  the  coort  before  whom  the  tnal  i«  had,  it  ia  eared  by 
the  verdict  in  the  following  caaea:  Leeie^  v.  Bkmr,  24  Pa.  St.  404;  Humtbug- 
don  <6  B.  T.  If.  R.  Co,  v.  McOovem^  29  Id.  81;  L^eommg  Co.  M.  I.  Ca  v. 
Schollenberger,  44  Id.  264;  McMichm  v.  ComimmtoeaAA,  58  Id.  222;  AetfM 
Coaei,  65  Id.  89;  BaXkxrd  v.  FUeh,  3  Grant  Ou.  269. 


De  Chastellux  v.  Fairghild. 

[lA  PiNNaTLVAHXA  STATS,  1&] 

LiaDLATUKi  HAS  Ko  PowiB  TO  Ordeb  Kew  Tbul,  ot  to  direct  the  eonrl 
to  order  it^  either  before  or  after  jndgment;  each  power  being  jndiciaL 

Leoiblatite,  Executive,  and  Judicial  Branches  or  Govbsviisnt  aee 
Thorouohlt  Sepasaxbd,  and  within  tneir  reapective  departmanta  eqoal 
and  co-ordinate. 

Trespass  for  catting  and  carrying  away  timber.  Verdict 
for  the  plaintiff.  A  motion  for  a  new  trial  was  denied,  and 
judgment  was  entered  upon  the  verdict.  Several  intermediate 
proceedings  were  had,  among  which  personal  property  of  the 
defendant  was  sold  on  execution,  but  the  proceeds  were  insuffi- 
cient to  satisfy  the  judgment.  Finally  a  vendiiicmi  exponas 
was  issued  for  the  sale  of  certain  realty  of  the  defendant 
Thereafter,  on  the  sixteenth  of  March,  1847,  an  act  of  assembly 
was  passed,  enacting  that  a  new  trial  be  granted  by  the  court 
of  common  pleas,  where  this  action  was  tried,  and  directing 
that  the  case  be  proceeded  with  to  trial  and  judgment  in  the 
same  manner  and  with  like  effect  as  if  it  had  not  been  pre- 
viously tried  or  motion  for  a  new  trial  therein  denied:  Acts  of 
1847,  p.  405.  On  motion,  a  rule  to  show  cause  why  the  vendu 
iioni  exponas  should  not  be  set  aside,  and  proceedings  thereon 
stayed,  was  granted.  Subsequently,  the  rule  was  made  abso- 
lute.    Error  was  assigned. 

W.  Elwelly  for  the  plaintiff  in  error. 
W.  Watkins^  for  the  defendant  in  error. 

By  Court,  Qibson,  C.  J.  If  anything  is  self-evident  in  the 
structure  of  our  government,  it  is  that  the  legislature  has  no 
power  to  order  a  new  trial,  or  to  direct  the  court  to  order  it, 
either  before  or  after  judgment.  The  power  to  order  new  trials 
•s  judicial;  but  the  power  of  the  legislature  is  not  judiciaL    It 
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la  limited  to  the  making  of  laws;  not  to  the  exposition  or  exe- 
cution of  them.  The  functions  of  the  several  parts  of  the  gov- 
ernment are  thoroughly  separated,  and  distinctly  assigned  to 
the  principal  branches  of  it,  the  legislative,  the  executive,  and 
the  judiciary,  which,  within  their  respective  departments,  are 
equal  and  co-ordinate.  Each  derives  its  authority,  mediately 
or  immediately,  from  the  people,  and  each  is  responsible,  me- 
diately or  immediately,  to  the  people  for  the  exercise  of  it 
When  either  shall  have  usurped  the  powers  of  one  or  both  of 
its  fellows,  then  will  have  been  effected  a  revolution,  not  in  the 
form  of  the  government,  but  in  its  action.  Then  will  there  be 
a  concentration  of  the  powers  of  the  government  in  a  single 
branch  of  it,  which,  whatever  may  be  the  form  of  the  constitu- 
tion, will  be  despotism — ^a  government  of  unlimited,  irrespon- 
sible, and  arbitrary  rule.  It  is  idle  to  say  the  authority  of 
each  branch  is  defined  and  limited  in  the  constitution,  if  there 
be  not  an  independent  power  able  and  willing  to  enforce  the 
limitations.  Experience  proves  that  it  is  thoughtlessly  but 
habitually  violated;  and  the  sacrifice  of  individual  right  is  too 
remotely  connected  with  the  objects  and  contests  of  the  masses 
to  attract  their  attention. 

From  its  very  position,  it  is  apparent  that  the  conservative 
power  is  lodged  with  the  judiciary,  which,  in  the  exercise  of 
its  undoubted  right,  is  bound  to  meet  every  emergency;  else 
causes  would  not  only  be  decided  by  the  legislature,  but  some- 
times without  hearing  or  evidence.  The  mischief  has  not  yet 
come  to  that,  for  the  legislature  has  gone  no  further  than  to 
order  a  rehearing  on  the  merits;  but  it  is  not  more  intolerable 
in  principle  to  pronounce  an  arbitrary  judgment  against  a 
suitor  than  it  is  injurious  in  practice  to  deprive  him  of  a  judg- 
ment, which  is  essentially  his  property,  and  to  subject  him  to 
the  vexation,  risk,  and  expense  of  another  contest. 

It  has  become  the  duty  of  the  court  to  temporize  no  longer^ 
but  to  resist,  temperately,  though  firmly,  any  invasion  of  its 
province,  whether  great  or  small. 

We  are  bound  to  say,  therefore,  that  Braddee  v.  Broumfidd 
is  not  law,  and  that  it  was  erroneously  decided.  As  the  act 
before  us  is  null,  the  plaintiff  ought  to  have  been  allowed  to 
proceed  on  his  judgment 

Order  reversed,  and  rule  to  show  cause  discharged. 

Lboiblaturb  cannot  Exercise  J  udicial  Powers:  See  Oretfumgh  y.  Oreen^ 
ottgh,  51  Am.  Doc.  6G7,  and  uutu  coUecting  prior  cases  ia  this  series.  Ibe 
principal  case  ia  citeU  on  this  point  in  Ei-vhte^d  Appeal,  16  Pa.  St.  267;  Shoeth 
betyer  v.  School  Dinxton,  32  Id.  37;  Mewjft  v.  Dentler,  33  Id.  497:  Orhn  r. 
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Weiuenberg  S^Aool  Dktrkt,  57  Id.  436;  Btam  v.  CUarkm  Ctmnty,  82  Id.  425; 
BkkDBrd9  t.  Rote,  68  Id.  255;  Demy  ▼.  MaUwm,  2  Allen,  379;  iHe  parte  Mo- 
Cardlt,  7  Wall.  514;  Newlamd  y.  i/ar«A,  19  IlL  385;  La.  lee  Co.  y.  SiaU  NaL 
Bmk,  82  La.  Ann.  598. 

Sbpjjutb  DEPABTMum  OF  GovxiurMiiiT  interpret  ooostltatioD  for  them- 
Mhvi^  and  era  liaUe  only  as  it  proiides:  See  Hawkbm  y.  Qooemort  33  Am. 


RiOKBTTS   V.   UnANOST. 
[15  PsirirgTLyAjnA  Statb.  90l1 
GAK  Vm  Ko  PUBUO  SaIJI  without  BiDDEBS  ok  BT-ffTAVDSRa. 

XxBOtmoH  Sau  at  Which  oklt  Shxbivf  ob  Shbbift  avd  PLAnmFf 
ABB  PBXSBzrr,  and  the  property  i«  told  to  the  plaintifi^  tnnaf  era  no  title. 

Tboveb  for  the  value  of  certain  sheaveB  of  rye  alleged  to 
have  beeen  converted  by  Unangst.  The  rye,  which  had  been 
the  property  of  one  Cunningham,  was  levied  on  under  an  ex- 
ecution on  a  judgment  obtained  by  plaintiff,  Ricketts,  against 
Cunningham.  The  rye  was  still  growing,  and  the  sale  was 
Advertised  to  take  place  on  the  land.  On  the  day  of  the  sale, 
and  before  the  sheriff  started  for  the  place  of  sale,  plaintiff 
Ricketts  offered  him  a  bid  for  the  rye.  When  the  sheriff  ar- 
rived upon  the  premises  he  found  no  one  there,  and  no  one  was 
present  at  the  sale  except  himself.  He  went  to  each  field  of 
grain,  and  called  in  a  loud  voice  each  field  at  the  bids  of  Rick- 
etts. Then  returning  to  the  road  opposite  one  of  the  fields,  he 
etruck  down  each  field  of  grain  to  Ricketts  at  the  bids  sent  by 
him.  The  amount  bid  by  Ricketts  was  applied  in  satisfSaction 
of  his  execution,  and  the  sheriff  made  return  that  the  property 
was  sold  to  Ricketts.  Ricketts  did  not  know  that  there  was 
no  one  but  the  sheriff  at  the  sale,  or  how  the  sale  had  been 
conducted.  There  was  no  evidence  of  collusion  between  Rick- 
etts and  the  sheriff.  Afterwards,  the  same  property  was  lev- 
ied on,  under  an  execution  in  favor  of  another  person  against 
Cunningham.  Under  this  sale^  the  rye  was  sold  to  Unangst. 
When  the  rye  was  ripe,  Ricketts  sent  men  who  cut  it.  Unangst 
removed  the  sheaves.  The  court  below  charged  the  jury  that 
even  if  they  believed  that  there  was  no  collusion  between 
Ricketts  and  the  sheriff,  nevertheless  the  first  sale  was  illegal, 
and  Ricketts  had  acquired  no  property  in  the  lye.  Verdict 
for  the  defendant;  and  error  assigned. 

Comly,  for  the  plaintiffs  in  error. 

Pleasants  and  Buchdew^  for  Unansit. 
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By  Court.  There  can  be  no  public  sale  without  bidders  or 
by-Btanders.  If  there  was  one  bidder,  and  he  not  the  execu- 
tion creditor  or  the  controller  of  the  sale,  it  might  make  a 
case  of  difSculty,  because,  if  the  officer  got  a  single  bid,  the 
property  might  be  fairly  struck  down  at  its  value,  but  not  at  a 
bid  greatly  below  its  value;  but  the  officer  ought  not  to  offer 
the  property  before  an  attendance  so  thin.  It  would  plainly 
be  his  duty  to  adjourn  the  bidding  to  another  time;  and  if  he 
did  not,  the  inference  of  collusion  with  the  bidder  would  be  so 
strong  that  the  least  spark  of  evidence  of  it  would  invalidate 
the  sale.  But  the  case  is  infinitely  worse  when  the  execution 
creditor  is  both  buyer  and  seller.  The  presumption  of  collu- 
sion is  then  irresistible  and  conclusive.  We  do  not  say  he  may 
not  send  his  bid  to  the  place  by  the  officer;  but  had  he  actu* 
ally  attended  and  bid,  without  competition,  the  legal  effect 
would  have  been  the  same.  Policy  requires  that  such  trans* 
actions  be  strictly  guarded. 

Judgment  affirmed. 

Ezicimoxr  Sau  wtthout  Biddibs  or  BT*flTAin>KR8,  at  whioh  phinllif 
U  piirchM«r»  ia  oonttraotiTely  fnndnlent:  See  Martm  y.  EUghft  Htti%  SO 
Am.  Dee.  296;  Stoddon y.  OwinffB,  12  Id.  802.  The  prmoipal  CMe  iedted  Id 
MtMiehaei  y.  McDermott,  17  Pa.  St  358^  to  the  point  that  there  ean  be  no 
paUio  tele  without  bidden  or  by-etanden;  and  in  Fieree  r,  JSvam,  61  Id. 
420^  to  the  eflbct  that  theriffii'  .sales  mnst  be  pnblio  and  not  prtyate^  and  oo 
the  notioe  required  by  law. 


Kasb  V.  Best. 

[15  PSKHflYLVAVXA  8TATI,  VOL] 

Forai.  JvxwimT,  until  Rbveesed,  Babs  Second  Suit,  though  giyen  oo 

insufficient  prenuBes  and  by  a  justice  of  tlie  peace. 
lyTBNTiON  TO  GivB  FiXAL  Jci>G>iENT  being  evident,  the  judgment  will  be 
finaL    The  magistrate  will  uot  be  held  to  strict  form. 

This  was  a  suit  submitted  on  a  case  stated  by  John  Best 
against  Simon  P.  Kase  in  the  court  of  common  pleas.  From 
the  case  stated,  the  facts  appear  as  follows:  Best,  as  collector 
of  taxes,  instituted  an  action  of  debt  against  Kase  for  unpaid 
taxes,  before  John  Horning,  a  justice  of  the  peace.  Before 
commencing  the  action,  Best's  warrant  as  collector  had  ex- 
pired, but  an  act  of  assembly  had  been  passed,  also  before  the 
institution  of  the  action,  authorizing  collectors  to  sue  for  and 
recover  unpaid  taxes  after  their  warrants  had  expired.  The 
justice  of  ^e  peace.  Homing,  found  that  the  plaintiff,  Besti 
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had  no  right  to  institnte  stiit  after  his  warrant  had  expired, 
and  concluded  his  judgment  in  favor  of  defendant  in  the 
words,  '^  therefore  plaintiff  for  costs."  Suhsequently,  Best 
began  another  action  for  the  same  taxes  before  another  justice 
of  the  peace,  William  Kitchen,  esq.,  in  which  the  previous 
judgment  of  Homing  was  held  to  be  a  bar.  Then  this  pro- 
ceeding was  taken  in  the  common  pleas  in  the  nature  of  an 
appeal  from  the  judgment  of  Kitchen.  The  parties  concluded 
their  case  stated,  with  a  stipulation  that  if  the  court  were  of 
the  opinion  that  the  proceedings  before  Justice  Homing  con- 
stituted a  good  defense  to  the  suit  before  Kitchen,  esq.,  then 
judgment  should  be  rendered  for  the  defendant,  and  vice  versa. 
And  each  party  reserved  the  right  to  take  out  a  writ  of  enxNr. 
Judgment  was  directed  to  be  entered  for  the  plaintiff;  and 
error  was  assigned. 

Baldy^  for  the  plaintiff  in  error. 

Leidyf  for  the  defendant  in  error. 

By  CouBT.  The  entry  of  the  justice  was,  that  it  appeared, 
after  hearing,  that  he  had  not  jurisdiction  of  the  subject-matter: 
'' therefore  plaintiff  for  costs.*'  This  is  not  a  formal  judgment, 
but  it  is  certainly  a  substantive  one.  As  it  made  an  end  of  the 
action  without  discontinuance  or  retraxit  by  the  party,  what 
else  can  it  be?  It  was  clearly  the  intention  to  give  final  judg- 
ment for  the  defendant,  and  tiiat  being  evident,  the  magistrate 
is  not  to  be  held  to  strict  form.  There  is  no  such  thing,  even 
in  our  courts  of  record,  where  the  idea  eonMeratum  est  never 
shows  its  tBLce;  and  to  require  even  the  word  '' judgment"  to 
appear  as  a  substitute  for  it  on  the  docket  of  a  magistrate,  as 
it  appears  on  the  docket  of  the  common  pleas,  would  produce 
injustice.  He  erred  in  this  case  in  supposing  he  had  not  juris- 
diction; but  his  final  judgment,  though  given  on  insufiicient 
premises,  bars  a  second  suit.  The  defendant's  remedy  was  an 
appeal;  but^  as  he  omitted  it  from  ignorance  of  the  justice's 
mistake,  we  are  unable  to  relieve  him. 

Judgment  of  the  court  below  reversed,  and  judgment  hers 
for  the  defendant  in  the  case  stated. 


JUDOimiT  OF  OOVBT  HAVnrO  JOBISDJCTJUH  18  BUDUiO  WKTIL  RiVBBSSDl 

See  J2o0er« T.  i^RiM^  fi2  Am.  Deo.  880^  endnote;  JhmU^T.OUddm^  Id.  028^ 
endnote. 

IiiTiMnox  OF  JuBTicx  OF  PiAGB  TO  Givi  Fdial  JinMHBBTT  being  app^ 
lentk  the  judgment  wiU  be  final:  See  Parber  t.  Swcm,  S4  Am.  Dec  619;  Fm 
r.  Bcift,  31  Id.  760. 
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Lycoming  v.  Union, 

[Ift  PlMlfBTLVAinA  8TATB,  IM.] 
6tATI  LlOiaLATUBtt  ABX  LiMITKD  IS  BSMIDIAL  JOBDDIOnON  Only  l^  6Z« 

preM  prohibitioii,  or  implicatioii  equally  imperative  flowing  from  pontire 
proFinon,  or  dednoed  from  the  natore  of  the  political  ■tmotore. 
BuBDXir  n  on  Ora  Sxkkqio  to  Imfbagh  Lioiblativb  Aonov  to  ihow 
wherein  it  is  nnoonstitationaL 

PwOOHglTfUTIOWALITT  OF   LlOIBLATIVB  AOT    MDCT  BB   PaLPABLB  AXl^  CO^ 

TAIN  to  justify  judicial  interference. 
LiOBLATivB  Act  ENPOBaiiro  Moral  OBUOAXXOxr  hot  Lbqallt  Ebidbcs* 

Sbetioi  Rbnbxrb])  to  0ns  without  ho  Riqum*  is  SugfiuuNT  Cov« 

snnatAnoH  for  subsequent  promise  to  pay  therefor. 
Lioiblaturb  mat  Pbotidb  RsnDT  WHKBB  Rioht  Szms  without  Ohb. 
AMXNDMEifT  to  Chaster  OP  MUNICIPAL  CORPORATION  tslces  effect  withoat 

acceptance  by  the  municipality. 
Act  op  Twsntt-sbvxnth  op  March,  providing  that  certain  oonnties  frooi 

which  canses  have  been  removed  for  trial  to  Union  county,  by  virtue  of 

the  act  of  the  thirteenth  of  April,  1848^  reimboise  Union  ooonty  for  the 

eipenses  of  the  said  trials,  is  constitntionaL 

Assumpsit  by  Union  county  against  Lycoming  county,  insti* 
tuted  in  the  common  pleas  of  Lycoming  comity.  The  action 
was  brought  on  a  taxation  and  assessment  of  costs  made  by 
the  common  pleas  of  Union  county,  by  virtue  of  the  act  of  the 
twenty-seventh  of  March,  1845,  Pamph.  Laws,  219.  The  act 
of  the  thirteenth  of  April,  1848,  Pamph.  Laws,  236,  sec.  9,  pro- 
vided that  in  all  cases  where  sheriffs'  sales  of  any  debtor's  real 
estate  were  made  in  several  counties,  and  one  or  more  liens 
were  claimed  to  exist  against  the  real  estate,  the  court  of  com* 
mon  pleas  where  the  first  sale  was  made  should  have  jurisdic- 
tion to  try  the  issues  of  fact  and  to  decree  distribution  of  the 
whole  of  the  funds-raised  by  the  sales.  John  H.  Cowden  owned 
real  estate  in  the  counties  of  Northumberland,  Lycoming,  and 
Union.  This  property  was  all  sold  under  execution  by  the 
sheriffs  of  the  respective  counties.  Some  of  the  liens  were  dis- 
puted, and  the  fund  arising  from  the  sales  was  brought  into 
court  for  distribution.  The  first  sale  had  been  made  in  Union 
county,  and  by  virtue  of  the  act  of  the  thirteenth  of  April,  1848, 
the  common  pleas  of  that  county  had  jurisdiction  to  try  issues 
of  fact,  and  to  distribute  the  fund.  This  was  done.  A  supple- 
ment to  the  act  of  the  thirteenth  of  April,  1843,  was  passed  on 
the  twenty-seventh  of  March,  1846,  Pamph.  Laws,  219,  prc^ 
viding  that  the  due  proportion  of  the  expenses  incurred  by 
Union  county  in  all  causes  removed  thereto  for  trial,  under  the 
act  of  the  thirteenth  of  April,  1848|  should  be  leimbursed  to 
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Union  county  by  the  counties,  in  their  proper  proportion,  from 
which  said  causes  had  been  removed;  and  that  it  should  be 
the  duty  of  the  judges  of  the  common  pleas  of  Union  county 
to  tax  and  assess  the  amount  payable  by  each  county.  The 
Union  county  court  assessed  the  costs,  due  respectively  from 
the  counties  of  Lycoming  and  Northumberland,  the  greater 
portion  of  which  had  accrued  prior  to  the  act  of  the  twenty- 
second  of  March,  1845,  and  brought  this  action.  Judgment 
was  rendered  for  the  plaintiff,  Union  county.  Error  was 
assigned  on  the  behalf  of  the  defendant.  The  plaintiff  in  error 
argued  that  the  act  of  the  twenty-seventh  of  March,  1845,  was  ^ 
unconstitutional. 

MUUtj  for  the  plaintiff  in  error. 

MerriUy  for  the  defendant  in  error. 

By  Court,  Bell,  J.  The  act  of  the  thirteenth  of  April,  1848, 
Pamp.  Laws,  235,  is  a  law  of  general  application,  though 
doubtless  suggested  by  the  exigencies  of  a  particular  litigation, 
which  for  some  time  occupied  the  courts  of  this  and  the  ad- 
joining counties.  With  the  power  exerted  in  its  enactment  the 
people  have  been  made  familiar,  by  many  public  statutes  au- 
thorizing a  change  of  venue  in  whole  classes  of  cases,  and  by 
private  acts  directing  it  in  particular  instances.  Though  it 
may  have  been  occasionally  misapplied,  observation  attests  the 
necessity  of  its  existence,  and  experience  proves  it  is  usually 
called  into  action  by  conditions  of  public  policy,  or  by  motives 
which  seek  the  promotion  of  private  right.  Borrowed  fit>m  the 
country  whence  we  derive  most  of  our  ideas  of  civil  polity  and 
municipal  regulations,  it  has  there  and  here  been  sanctioned 
by  long  usage  and  confirmed  by  general  approval.  Lideed,  the 
ordinary  right  of  the  legislature  so  to  interfere  with  private 
litigation  has  never  been  seriously  questioned,  and  the  pro* 
priety  of  its  action,  in  the  instance  before  us,  even  considered 
only  in  reference  to  the  disputes  that  are  supposed  to  have 
given  birth  to  the  act,  is  not  challenged.  Under  its  provis- 
ions, a  series  of  questions,  springing  from  the  settlement  and 
distribution  of  a  large  estate,  situate  in  the  three  counties  of 
Lycoming,  Northumberland,  and  Union,  have  been  adjudi- 
cated by  the  courts  of  the  latter  county,  and  thus  a  wide-spread 
litigation,  which  threatened  inconveniently  to  engage  the  time 
and  attention  of  three  distinct  tribunals,  at  increased  costs  and 
trouble,  have  been  concentrated  and  confined  within  a  single 
jurisdiction.  That  the  other  three  counties  have  enjoyed  a  large 
advantage  from  thus  casting  the  whole  work  upon  Union  alone» 
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her  officers  and  citizens,  is  not  to  be  denied.  Their  treasuries 
have  been  exempted  from  the  expense  necessarily  attending 
these  investigations;  and  their  people  relieved  from  the  sacri- 
fice of  time,  business,  and  money,  always  consequent  upon 
protracted  attendance  on  courts.  That  in  compensation  for 
this  relief,  they  ought  to  contribute  their  proper  quota  of  (he 
costs  incurred  by  Union  in  doing  their  work,  is  dictated  by 
every  sense  of  ordinary  justice.  Northumberland,  it  is  UDder- 
stood,  accedes  to  this  reasonable  proposition;  but  Lycoming 
refuses,  on  the  ground  that  the  call  upon  her  to  do  so  is  un- 
constitutional. 

That  the  legislature  might  have  made  provision  by  the 
original  act  for  the  payment  of  costs  by  each  of  the  counties 
interested,  will  not  admit  of  cavil.  Ingenuity  the  most  astute, 
though  sharpened  by  interest,  fails  to  suggest  any  plausible 
foundation  for  such  a  cavil.  We  are  then  reduced  to  the  sim- 
ple inquiry,  whether,  after  the  work  is  done,  the  services  ren- 
dered, and  the  benefit  enjoyed,  the  legislature  may  provide  for 
its  compensation,  and  fiimish  a  means  for  enforcing  it.  Lis- 
tening simply  to  the  suggestions  of  legal  propriety,  springing 
from  moral  obligations  founded  on  valuable  services  rendered 
by  one  to  another,  there  would  seem  to  be  room  but  for  an 
affirmative  response.  Is  there  anything  in  the  constitution 
which  may  compel  a  difierent  answer?  Regarded  in  this  con- 
nection, it  is  a  simple  question  of  power,  though  greatly  modi- 
fied by  considerations  of  natural  equity.  In  solving  it,  we 
must  remember  that  the  legislative  branch  of  our  government, 
unlike  that  of  the  federal  system,  is  limited  in  its  remedial 
jurisdiction,  only  by  express  prohibition,  or  implication  equally 
imperative,  flowing  from  positive  provision,  or  deduced  from 
the  nature  of  our  political  structure.  It  must  be  recollected, 
too,  that  though  it  is  the  duty  of  our  courts,  supreme  and 
subordinate,  to  denounce  every  invasion  of  the  paramount 
law,  it  lies  upon  him  who  would  impeach  legislative  action,  to 
point  out  wherein  it  infracts  that  superior  law;  and  it  has 
often  been  declared  that  it  is  only  when  the  inconsistency  is 
palpable,  the  interposition  of  judicial  reprobation  becomes  ad- 
missible. It  was,  indeed,  thought  in  Menges  v.  Wertma/ny  1 
Pa.  St.  218,  that  this  principle  had  been  carried  so  far  as, 
practically,  almost  to  be  equivalent  to  a  relinquishment  of  the 
authority  itself.  But  since  then  a  more  reasonable  sentiment 
has  prevailed,  and  the  right  of  our  courts  to  declare  the  nulhty 
of  an  act  of  unconstitutional  legislation  has  not  only  been  dis* 
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tinctly  recognized,  bat  their  duty  to  do  so  emphatically  aseerted 
and  firmly  executed. 

Still,  the  salutary  rule  that  inquires  for  certainty  of  in£rao- 
tion  remains,  and  it  is  only  by  its  due  application  the  line  of 
separation  between  legislative  and  judicial  authority  is  pre- 
served. When  it  comes  to  be  disregarded,  and  questions  of 
constitutional  power  are  made  to  turn  on  considerations  of  ez- 
pediency,  or  even  upon  axioms  of  abstract  morality,  the  sin  of 
usurpation  may  well  be  charged  on  the  administrators  of  the 
law.  Their  maxim  should  be,  and  I  believe  is,  that  caution  in 
arriving  at  a  conclusion  adverse  to  the  validity  of  a  legislative 
act  is  as  essential  to  public  safety  as  firmness  in  pronouncing 
that  conclusion  when  it  is  fairly  attained.  In  the  execution 
of  this  important  power,  caution  and  courage,  deliberation  and 
determination,  should  assist  each  other.  All  of  these  qualities 
are  essential  to  the  magistrate  who  is -called  on  to  pronounce 
between  the  primal  ordinance  and  the  ordinary  statute.  We 
come  back,  then,  to  the  question,  In  what  particular  is  the 
constitution  violated  by  the  act  of  the  twenty-seventh  of 
March,  1845?  It  lies,  as  I  have  said,  on  the  assailants  of  this 
law  to  inform  us.  In  the  effort  to  do  so,  they  point  to  that 
section  of  the  bill  of  rights  which  prohibits  deprivation  of  life, 
liberty,  or  property,  exoept  by  the  judgment  of  peers  or  the 
law  of  the  land.  Of  the  importance  of  this  principle,  which 
denoimces  as  lawless  and  arbitrary  every  unauthorized  attempt 
to  transfer  the  property  of  any  one,  without  his  consent,  to  the 
use  of  another,  I  am  deeply  sensible,  and  I  concur  most  heart- 
ily in  those  adjudications  which  sustain  a  doctrine  so  essential 
to  social  order  and  rational  liberty. 

But  admitting  its  application  to  the  public  treasury  of  a 
county  deposited  with  the  public  agents  for  the  purpose  of  de- 
fraying the  just  and  necessary  expenses  incurred  in  carrying 
on  the  business  of  the  community,  I  cannot  perceive  how  a 
law,  providing  for  the  adjustment  and  discharge  of  an  obliga- 
tion incurred  by  that  community,  can  be  thought  obnoxious  to 
the  imputation  of  infringing  on  this  principle.  It  may  be  said 
that  assuming  the  existence  of  obligation  is,  in  effect,  begging 
the  question  at  issue.  But  I  do  not  here  use  the  word  as  ex- 
pressive of  perfect  liability,  resting  on  both  moral  and  legal 
sanctions,  and  capable  of  being  enforced  as  well  in  a  court  of 
law  as  in  a  court  of  conscience.  I  refer  to  those  duties  which, 
resting  only  in  good  morals,  are  sometimes  called  imperfect 
obligations,  because,  though  recommended  by  conscientious 
conviction,  they  yet  lack  a  remedy  sufficient  to  compel  the 
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due  observance  of  them.  These  defective  obligations,  it  will 
presently  be  shown,  have  always  been  esteemed  in  Pennsyl- 
vania vigorous  enough  to  sustain  the  interposition  of  legis- 
lative aid,  without  involving  a  breach  of  constitutional  pro- 
vision. 

I  have  already  observed  that,  had  the  act  of  1845  been  made 
Bimultaneously  with  the  kindred  statute  of  1843,  no  objection 
against  its  constitutionality  could  have  been  offered.  When 
providing  for  the  removal  of  causes,  the  legislature  possessed 
the  undoubted  right  of  directing  upon  whom  should  devolve 
the  costs  of  litigation  and  the  method  of  ascertaining  their 
amount.  This  would  have  been  but  the  exertion  of  an  ordi- 
nary power,  brought  into  action  whenever  the  subject  of  legal 
costs  is  agitated  in  the  general  assembly.  And  what  differ- 
ence in  morals  can  it  make  that  a  year  or  two  was  suffered  to 
elapse  between  the  enactment  of  the  two  laws?  Had  the  lead- 
ing act  stipulated  for  the  consent  of  a  county  before  the  causes 
pending  in  her  tribunals  could  be  removed,  there  would  be 
some  reason  for  objecting  that  the  consent  being  obtained  un- 
der a  system  which  did  not  contemplate  saddling  her  with  the 
costs  to  be  incurred,  it  would  be  unjust  by  retroaction  to  im- 
pose on  her  a  burden  she  might  have  in  the  beginning  declined 
to  assume*  Yet  even  this  objection,  however  well  founded, 
would  be  of  insufficient  force  to  overthrow  a  legislative  act 
Mere  suggestions  of  hardship  have  never  been  permitted  to 
work  so  grave  a  consequence;  and  it  has  even  been  doubted 
whether  a  statute,  contrary  to  the  principles  of  natural  justice, 
but  within  the  powers  conferred  by  the  constitution,  could  be 
declared  invalid:  Commonwealth  v.  McCloakeyj  2  Bawle,  374. 
But,  however  this  may  be,  the  change  of  venue  provided  by 
the  law  before  us  was  not  made  dependent  on  the  assent  of 
the  coimty  authorities.  It  was  to  be  effected  independently 
of  their  assent. 

What  matters  it,  then,  that  no  notice  was  given  prior  to  the 
removal,  that  they  might  be  called  on  to  bear  their  proportion 
of  the  future  litigation?  None  whatever,  and  for  the  simple 
reason  that  notice  could  have  exerted  no  influence  on  the  ulti* 
mate  transfer  of  jurisdiction.  It  results  that  not  the  slightest 
injustice  has  been  inflicted  on  the  debtor  counties,  for  we  are 
bound  to  accept  the  measure  of  removal  as  dictated  by  public 
policy  and  the  convenience  of  the  suitors,  and  if  so,  it  was  an 
obvious  duty  to  make  the  provision.  The  defendant  then  oc* 
cupies  the  position  of  one  to  whom  a  service  has  been  rendered 
by  another,  though  not  at  his  request.    This  species  of  benefit 
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has  long  since  been  recognized  by  our  courts  as  creating  a 
moral  duty  in  the  recipient,  sufficient  to  furnish  a  considera- 
tion for  a  subsequent  promise  to  pay.  A  moral  or  equitable 
obligation  is  a  sufficient  consideration  for  an  assumption,  says 
Clark  v.  Herring j  5  Binn.  33.  And  where  a  man's  interest  is 
promoted,  though  not  at  his  request,  and  he  afterwards  engages 
to  pay,  his  promise  will  bind  him,  is  the  doctrine  of  Oreeves  v. 
McAUigterj  2  Id.  592.  Laying  hold  upon  the  principle  thus 
recognized,  our  legislature  has  frequently  interfered  to  give 
effect  to  these  duties  of  imperfect  obligation,  and  though  this 
exercise  of  power  has  been  frequently  assailed,  it  has  always 
been  sustained  in  entire  consistence  with  the  constitution. 

Of  this  class  of  remedial  laws  are  the  statutes  for  render- 
ing effective  imperfect  acknowledgment  of  deeds  by  married 
women,  the  effect  of  which  is  to  bar  their  estates  in  dower: 
Bamet  v.  Bamety  15  Serg.  &  R.  72  [16  Am.  Deo.  516];  TaU 
V.  StodzfooB^  16  Id.  35  [16  Am.  Deo.  546];  Mereer  v.  WaUofij 
1  Watts,  356;  those  retroactively  curing  defects  in  legal  pro- 
ceedings: Ufiderwood  v.  LQly^  10  Serg.  &  R.  9;  validating 
pending  suits:  Bleakney  v.  Farmen^  Bank  of  OreeneasUej  17  Id. 
64  [17  Am.  Dec.  835];  modifying  an  existing  remedy,  or  re- 
moving an  impediment  in  the  way  of  redress  by  legal  proceed- 
ings: BolUm  V.  Johnsj  5  Pa.  St  145  [47  Am.  Deo.  404];  and 
to  come  nearer  home,  providing  for  the  vindication  of  an  exist- 
ing right,  by  authorizing  an  action  where  none  existed  before: 
Hepbwm  v.  Ct«rte,  7  Watts,  300  [82  Am.  Dec.  760];  TSimpike 
Company  v.  Commonwealth^  2  Id.  433.  In  the  last  of  these 
cases,  the  court  asserted  the  broad  doctrine  that  where  a  right 
exists  without  a  remedy,  the  legislature  may  rightfully  pro- 
vide one.  This  was  repeated  and  approved  in  Dale  v.  MedcaHf, 
9  Pa.  St.  110,  as  well  as  in  Biddle  v.  Starr,  Id.  466,  where  it 
was  truly  said  this  indispensable  and  salutary  power  must 
reside  somewhere,  and  has  been  so  often  exercised  by  the  legis- 
lature that  to  doubt  its  competency  would  occasion  incalculable 
mischief,  by  unsettling  titles  held  under  this  kind  of  special 
legislation.  To  this  list  of  authoritative  recognitions  of  the 
of  the  principle,  that  where  a  moral  right  exists  the  legislature 
may  give  it  legal  effect,  may  be  added  Menges  v.  Wertman. 
That  case  has  been  much  criticised  as  countenancing  an  erro- 
neous application  of  the  principle,  and  I  am  free  to  say  that, 
had  I  then  been  a  member  of  the  court,  such  would  have  been 
the  inclination  of  my  mind.  But  though  a  somewhat  start- 
ling result  was  then  produced,  it  has  not  had  the  effect  of 
drawing  the  principle  itself  into  impeachment.    Indeed,  it  is 
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now  too  wall  settled  to  be  snocessfully  assailed;  the  only  diffi- 
culty felt  being  in  its  application.  No  such  difficulty  is,  how- 
erer,  encountered  here.  It  results  that  the  common  pleas  of 
Union  possessed  jurisdiction  of  the  subject-matter,  and  as 
nothing  has  been  urged  against  the  doctrine  of  the  decree 
pronounced,  it  must  be  affirmed. 
Decree  affirmed.  

UvoQNsnnrnoRALirr  ov  Lioi8Li.nn  Aor  mm  bi  Aivabsiit  bvoiu 
OooBss  wnx  Imnvna:  Sm  Bamgher  y.  Ifdmm,  S2  Am.  Dee.  9H,  Mng 
prior  eaees  in  the  note.  The  prinoipel  caee  ie  dted  to  the  point  that  the 
jndioiary  maj  interpret  but  mnat  obey  the  laws,  in  SmUh  ▼.  Judge  Tweffth 
DiaMe^  17  CU.  602. 

AsBAiLAnT  ov  Statotb  must  Gliablt  Show  wmasui  It  n  UMOOKinnr* 
TUmALi  See  Baughar  y.  Nebtm,  Sl2  Am.  Deo.  SM,  and  note  dting  prior  caeea. 

BsuDiAL  LioisLATiov,  PowxB  OV  LsoiBLATUBB  AS  TOs  See  Bruoe  y.  ^eftiiy- 
to-,  46  Am.  Dea  447;  MeMiUan  y.  Sprague,  85  Id.  412. 

Ybbtbd  RiOHra,  GuABBBD  AOAnsT  LioiBLAixxyB  IxTMBJEBMSCE^  aio  soeh 
•a  may  be  adhered  to  without  yiolating  any  principle  of  aonnd  morality:  See 
Bamgher  y.  NOaon,  62  Am.  Dec.  694. 

Moral  Oblzoation  ob  EQurrABUi  Duty,  whin  Suvhczint  Covsidira- 
TRHf  for  promise  to  pay:  See  Warren  y.  IFMiey,  41  Am.  Deo.  406,  and  note; 
Siaie  y.  Bdgari,  80  Id.  628»  and  note  dting  prior  oaaea;  Stqford  y.  Bacon^  87 
Id.  866,  and  note;  rafen^jne  y.  FoOer^  85  Id.  877,  and  note.  See  also,  to  the 
point  that  loss  to  promisee  is  sufficient  consideration,  AdcrniM  y.  IFiUitm,  45 
Id.  240;  CSUdfcy.  TVeueft,  87  Id.  68,  and  oasea  dted  in  the  notes  thereto. 

Tbs  noHGiPAL  OASS  IB  dTKD  in  Menge»  y.  Dmtkrt  33  Pa.  St  497,  and 
Bkonfk  y.  Brwon^  61  Id.  827,  as  repadiating  the  doetrine  that  the  l^giilatiiM 
may  pass  Iswa  trenohing  on  the  proyinoe  of  the  jndioiary  or  diyesting  yested 
ri^^ti  in  general,  and  as  diaooontenancing  Mm^jn  y.  Wertmam^  1  Id.  21SL 
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[16  PmnrsTLyAHiA  Stats,  X7&] 

Apn  ov  Qiviona  ov  Bahk  wirHoi  Soon  or  Odtiral  UsAcn^  praotiosb 
and  ooorse  of  business  of  snoh  institations  will  bind  the  ooiporation  in 
fayor  of  third  persons,  who  did  not  know  at  the  time  that  the  offioer  was 
acting  beyond  the  scope  of  his  authority. 

Act  ov  Twnrnr-vmH  ov  Maboh,  1824,  for  Ck>yiBarKiinr  ov  Bahkb^  intends 
by  the  word  ''  depositee  "  cnrrent  money  receiyed  by  the  bank  as  snoh, 
and  does  not  anthoriie  a  deposit  of  a  sealed  handle  oontaining  notes,  the 
issuance  of  which  had  been  interdicted. 

Ho  Oin  OAV  BB  Madb  Bailbb  ov  Anothbr's  Goodb  withoat  his  own  4Xtt* 
sent»  express  or  implied. 

Skbtaht  Takbto  Goods  on  Dbposit  withou^  Authobitt  of  and  nnknowa 
to  his  master  will  alone  be  liable  therefor,  thongh  he  deposit  them  in  his 
master's  bonse. 

DiaBBB  ov  Cabb  NBCBsaABT  iM  Casb  ov  Gbatuttovs  DBPOSir,  to  ayoid 
impntatian  of  bad  faith,  is  estimated  by  the  carefulness  which  the  de- 
positary uses  towards  his  own  property  of  a  similar  kind. 
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Hub  DvoaiTABT,  withottt  A»t  Special  Uxdfjktakivo,  astd  wttbout 
Rbwasd^  IB  answerable  for  the  losa  of  the  goods  only  in  case  of  gross 
negligenoey  whioh,  in  its  effect  on  contracts,  is  equivalent  to  frand. 

Assumpsit  by  Lloyd,  executor  of  John  C.  Oliver,  deceased, 
against  the  West  Branch  Bank  to  recover  the  value  of  certain 
Tide-water  Canal  notes  deposited  by  Oliver  with  the  cashier  of 
the  bank,  Coryell.  Coryell,  without  authority  of  the  plaintiff, 
eollecfced  part  of  these  notes,  and  took  other  notes  of  the  Tide- 
water Canal  Company,  payable  at  a  future  time,  for  the  bal- 
ance* The  ease  is  otherwise  sufficiently  stated  in  the  opinion. 
Plaintiff  seeks  to  recover  the  full  amount  of  the  deposit  De- 
fendant tenders  to  plaintiff  and  leaves  with  the  prothonotary 
the  Tide-water  notes  which  were  taken  by  the  cashier  for  the 
balance  of  the  special  deposit.  Verdict  was  rendered  for  the 
plaintiff  for  the  amount  only  of  cash  collected  on  said  notes. 
Plaintiff  brings  error. 

Maynardj  for  the  plaintiff  in  error. 
ArfMtrongj  for  the  defendant  in  error. 

By  Court,  Coulter,  J.  The  recognized  and  known  function- 
aries, and  especially  the  officers  of  a  bank,  are  held  out  to  the 
world  as  having  autiiority  to  act  acoording  to  the  general  usage^ 
practice,  and  course  of  the  business  of  such  institutions. 

If  it  were  otherwise,  there  would  be  no  safety  for  the  public 
in  doing  business  with  any  one  of  such  institutions;  because 
their  charters  differ  in  some  respects,  and  individuals  cannot 
be  presumed  to  carry  these  documents  in  their  pockets  as  a 
vade  mecum.  Their  acts,  therefore,  within  the  scope  of  such 
usage,  practice,  and  course  of  business,  will  bind  the  corpora- 
tion, in  favor  of  third  persons  transacting  business  with  them, 
and  who  did  not  know  at  the  time  that  the  officer  was  acting 
beyond  and  above  the  scope  of  his  authority.  The  property.of 
stockholders  is  not  bound  by  the  irregular  unauthorized  trans- 
actions or  declarations  of  their  officers,  beyond  the  just  sphere 
of  their  legal  action.  But  if  stockholders,  without  objectioa 
or  interference,  witness  a  course  of  business,  usage,  and  prac- 
tice on  the  part  of  their  officers,  this  justifies  third  persons  in 
believing  that  such  usage  of  the  officers  is  sanctioned  by  the 
principal  and  authorized  by  law.  The  first  questions  which 
arise  in  this  case  are,  whether  the  statute  authorizes  such  kind 
of  deposits  as  was  made  by  Oliver  in  this  instance;  and  second, 
whether,  by  general  usage  and  custom  of  the  bank,  they  are 
authorized  and  sustained.    The  statute  does  not  authorize- 
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Buch  deposits.  It  never  was  designed,  by  the  firamers  of  the 
statute,  that  the  bank  should  be  converted  into  a  kind  of  pawn- 
broker's shop.  By  the  seventeenth  article,  for  the  government 
of  banks,  in  the  act  of  the  twenty-fifth  of  March,  1824,  it  is 
provided  that  the  banks  shall  make  a  return  of  their  condition 
to  the  legislature,  in  which,  among  other  things,  they  are  re- 
quired to  set  forth  their  deposits.  The  universal  course  of 
business  shows  what  the  legislature  meant  by  '*  deposites,'^ 
that  is,  money«  current  money,  received  by  the  banks  as  such, 
and  not  old  clothes  or  ear-rings,  or  as  in  this  case,  a  bundle 
sealed  up,  and  containing  Tide-water  Canal  notes,  the  issuing 
of  which  had  been  interdicted,  and  in  relation  to  which  it 
would  be  a  violation  of  duty  in  the  bank  to  countenance  and 
aid  in  their  circulation.  But  if  they  had  been  received  by  the 
cashier  as  money,  and  had  been,  as  such,  mingled  with  the 
funds  of  the  bank,  and  credited  on  the  books  as  so  much 
money,  the  corporation  would  bo  liable,  and  their  redress 
would  have  to  be  sought  from  the  cashier.  But  here  they 
were  sealed  up  in  a  package  and  put  into  a  safe,  by  the  cashier, 
to  accommodate  Oliver. 

The  next  question  is,  whether  there  was  any  such  general 
usage,  custom,  and  practice  of  the  cashier  of  that  bank,  to  act 
as  a  voluntary  bailee,  without  reward,  in  such  like  cases,  as  to 
make  the  corporation  liable  for  his  acts.  I  have  not  been  able 
to  see  such  evidence  on  the  paper  book.  There  is  no  evidence 
on  the  subject,  except  that,  at  the  same  time,  it  appears  that 
Cowden  put  a  bundle  of  his,  sealed  up  in  the  same  way,  into 
the  safe.  No  person,  corporation,  or  individual  can  be  made 
the  bailee  of  another  man's  goods  without  his  own  consent, 
express  or  implied.  If  the  servant,  of  his  own  head,  and  with- 
out authority  of  his  master,  takes  goods  on  deposit,  unknown 
to  h  \8  master,  although  they  be  deposited  in  the  master's 
house,  he  is  not  answerable,  but  the  servant  only.  There 
must,  in  order  to  induce  a  legal  liability  on  any  one,  be  a  con- 
tract, express  or  implied.  There  is  no  knowledge  or  permission 
established  in  thlB  caro,  on  the  part  of  the  directors,  of  any 
such  general  rule,  usage,  or  practice  as  would  authorise  the 
implication  of  a  contract  on  the  part  of  the  corporation. 

The  other  question  remaining  in  the  cause  is,  whether  the 
directors  of  the  bank  did,  in  fiEkct,  specially  make  a  contract 
that  involved  responsibility.  The  only  evidence  of  this  is,  that 
Coryell,  the  cashier,  testified  that  some  of  the  directors  were 
present  when  he  started  to  Baltimore,  and  when  the  packages 
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of  Tide- water  Canal  notes  were  opened;  how  many,  do  not 
appear,  certainly  not  a  majority.  Nor  docs  it  appear  that 
anything  was  known  to  them  of  Cowden's  bundle,  or  Oliver's; 
although  we  may  presume  the  cashier  told  them  what  he  was 
going  to  do  with  the  notes.  He  took  the  bundle  of  Cowden's 
notes,  and  the  bundle  of  Oliver's  notes,  and  he  took  the  amount 
of  notes  of  the  same  kind,  belonging  to  the  West  Branch  Bank, 
with  him  to  Baltimore;  and  with  his  acts  and  doings  the  bank 
was  satisfied,  and  Cowden  was  satisfied.  He  consulted  Lloyd, 
the  Mend  of  Oliver,  on  the  propriety  of  taking  the  notes  with 
him  to  Baltimore;  but  Lloyd  could  give  no  instructions,  and 
he  wrote  to  Oliver,  but  received  no  answer,  and  Coryell  thought 
it  best  to  take  Oliver's  notes  with  him.  The  twenty  per  cent 
paid  on  them  he  paid  into  the  West  Branch  Bank  to  Oliver's 
credit,  and  offered  the  new  notes,  which  he  received  for  the 
balance,  to  Oliver,  who  refused  to  take  them,  and  brought  this 
suit.  Suppose,  for  a  moment,  the  bank  was  the  bailee;  could 
she  be  considered  in  any  other  possible  light  than  a  bailee 
without  reward?  It  is  not  pretended  that  any  reward  was 
given,  or  that  the  bank  enjoyed  any  advantage.  Well,  then, 
the  bank  was  only  bound  as  for  what  is  called  a  naked  deposit, 
and  in  such  cases,  the  bailee  will  be  answerable  only  for  gross 
negligence  or  a  breach  of  faith.  Now  there  is  no  evidence 
whatever  of  any  special  undertaking  by  Coryell.  It  was  a 
simple  deposition,  in  which,  of  course,  there  was  an  implied 
engagement  on  the  part  of  the  bailee  that  he  would  take  care 
of  it. 

The  degree  of  care  which  is  necessary  to  avoid  the  imputation 
of  bad  faith  is  estimated  by  the  carefulness  which  the  deposi- 
itary  uses  towards  his  own  property  of  a  similar  kind.  This 
is  now  the  received  law  as  to  this  kind  of  bailment,  notwith- 
standing it  is  denied  by  Lord  Coke  in  1  Inst  89  b.  It  is  recog- 
nized in  Cogga  v.  Bernard^  2  Ld.  Raym.  909.  And  the  same 
law  as  to  gratuitous  bailment  is  mentioned  by  Sir  William 
Jones,  and  is  sanctioned  in  Foster  v.  Essex  Banky  17  Mass.  501 
[9  Am.  Dec.  168].  A  mere  depositary,  without  any  special 
undertaking,  and  without  reward,  is  answerable  for  the  loss 
of  the  goods  only  in  case  of  gross  negligence,  which,  in  its 
effect  on  contracts,  is  equivalent  to  fraud.  The  accommodation 
here  was  to  the  bailor,  and  to  him  alone,  and  he  ought  to  be 
the  loser,  unless  he  in  whom  he  confided,  the  bank  or  the 
cashier,  has  been  guilty  of  bad  faith,  in  exposing  goods  to 
hazards  to  which  they  would  not  expose  their  own.  These 
notes  of  Oliver's  having  been  taken  care  of  precisely  as  the 
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hank's  own  notes  of  the  same  kind,  and  as  Oowden's  notes 
were  cared  for,  it  would  seem  that  she  has  not  been  guilty  of 
bad  faith  or  erassa  negligentia.  Suppose  an  individual  would 
deposit  a  quantity  of  flour  with  another,  who  put  it  with  his 
•wn;  but  discovered,  after  some  time,  that  the  whole  lot  would 
spoil  and  be  lost,  unless  removed  and  sold;  and  he  should  re- 
move and  sell  his  own,  and  leave  that  of  the  bailor  in  the  same 
place  where  it  was  deposited  until  it  soured  and  spoiled,  would 
the  bailee  in  such  case  act  with  as  much  good  faith  as  if  he 
had  removed  the  bailor's  flour  with  his  own,  and  sold  it  and 
given  the  bailor  the  money?  Now,  in  this  case  there  is  not  a 
particle  of  evidence  that  the  deposition  was  not  caied  for  in 
the  very  best  manner  that  it  could  be  done,  and  in  the  same 
way  that  the  bank's  own  property  of  the  same  kind  was  cared 
for.  But,  however  this  may  be,  there  is  no  evidence  that  the 
bank  made  any  contract  wifli  Oliver,  either  express  or  implied. 
They  are,  therefore,  not  liable.  If  Oliver  has  any  remedy,  it  is 
against  CoryelL  The  circumstance  of  the  twenty  per  cent 
Ming  paid  into  bank  cannot  possibly  have  the  effect  of  fixing 
or  implicating  the  bank  in  any  contract  on  the  subject,  because 
there  is  no  evidence  whatever  that  the  bank  knew  anything 
else  than  that  Coryell  was  acting  as  agent  of  Oliver  in  dispos- 
ing of  these  Tide-water  notes,  if  they  even  knew  that  this  credit 
was  given  for  a  payment  out  of  money  received  by  Coryell  on 
Uiat  account. 

There  is  nothing  to  show  that  the  directors  were  made  aware 
of  the  source  or  fountain  from  which  that  payment  came. 

We  perceive  nothing  in  anything  alleged  against  the  in- 
structions of  the  court  below  which  ought  to  disturb  this  judg- 
ment   They  went  fieu:  enough  in  favor  of  the  plaintiff  below. 

Judgment  afiSrmed. 

Bask  Bovhd  bt  Aon  ov  ns  OmciBS  wnnuf  Soon  of  their  enstomaiy 
anthority:  Sm  Staia  y.  Commercial  Bank  qf  Mameheiter,  46  Am.  Dea  280^  and 
note.  Kotioe  to  <^oer  within  aoope  of  his  duties  is  binding  on  the  bank:  See 
Ooodloe  y.  Oodkif^  61  Id.  169,  and  note.  In  Pattimm  y.  Syraam  NaOonaX 
Bank,  SO  N.  Y.  90^  the  principal  case  is  commended  for  its  deoision  imdar 
the  droamstanoesi  bat  ii  declared  not  to  be  "authority  for  the  propoiition 
that  if  a  bank  ii  in  the  habit  of  reoeiying,  on  deposit,  coin  or  other  yaluablei^ 
such  as  are  usually  the  subject  of  special  deposits  in  banks^  it  will  not  be 
bound  by  the  acts  of  its  officers  in  reoeiying  them. 

Casbxol'b  AxTTHOBirr:  See  Mtrdwdd  Bamk  y.  M(Mim  Bank  43  Am.  Dea 
800;  ElUot  y.  Abbot,  87  Id.  227;  Farrar  y.  OOmam,  86  U.  766;  MeHenrp  y. 
i^ic^^,  36Id.  110;  ^«r«tt  y.  anslec/ iSlotea,  80  Id.  684,  and  cases  cited  in  tlM 
notes  thereto.  The  principal  case  is  cited  in  MerehanU^  Bank  y.  Siaie  Bank, 
10  WalL  650,  as  defining  the  authority  of  a  bank  cashier. 
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DOOSIXABT,  WITHOUT  BbWARD  ANB  WITBOUT  AhT  SpXCIAL  UarPERTAKniOy 

is  not  liable  for  loss  of  goods  deposited,  exoept  in  oases  of  groos  negligenosi 
See  iVwIer  y.  JBwo  i^ofi^^  9  Am.  Dea  168;  Stanton  y.  BeU,  II  Id.  744;  Beard*' 
for.  J»clkin2iofs  26  Id.  096;  (TrwiiT.  HoOkigwwiK  80 Id.  68a 

Aonrr  Aoxnro  without  Soon  or  hd  Ajraxmat  wOl  bind  only  bimssif  t 
8m MtOhKrer.  ^kkardmrnt  88  Am.  Dee.  106;  PUmmr.  Atfasr,  Id.  408^  and 
noess  OmhUC  oisov 


BiDGWAY,   BUDD,   &    Go.'s   AfFBAL« 

llA  PmHSTLVAinA  8TATB,  177.] 

iMmfmni  ov  PABiraBS  to  Bbuio  Bsal  Ebtati  zhto  PiJEnnnsHiF  nmsl 

be  manifested  hy  deed  or  writing  plaoed  on  reoord. 
It  n  vot  Oqhpriiit  to  Show  bt  Pabol  that  Rial  Bratb  oonviqred  to 

two  persons  as  tenants  in  oommon  was  pnrebased  and  paid  lor  bj  tban 

as  partnsn^  and  was  partnerah^  piraperiy. 
SuBUQimrr  Pubchasbb  ob  Judombmt  Gbbtotob  d  hot  Bouvd  to  Loob 

beyond  the  judgment  doeket^  for,  as  regards  them,  it  is  the  pla]ntiff*s 

dnty  to  see  that  bis  judgment  is  ri^^tly  entered. 
OMTrnxQ  OHBonAB  Haios  Of  JusamHT  DinuuABTi  nr  Dockbtdio 

JuDOMBHTy  though  it  Will  remain  good  beiwosn  the  partisi^  is  fatal  to 

the  daim  as  regards  snbseqnent  porchasars  or  judgment  oreditors. 
Whbn  Onb  ov  Two  Ibnoobrt  PsBaoirs  must  Suhbb,  be  whoee  n^lect  has 

oaused  the  loss  must  bear  it. 

This  is  an  appeal  from  a  decree  distributing  the  proceeds  of 
an  execution  sale  of  real  estate  belonging  to  Joseph  Oreen, 
Robert  B.  Oreen,  and  Qeorge  W.  Oreen.  On  the  twelfth  of 
September  1846,  Hallowell  &  Ca  obtained  judgment  against 
John  C.  Wilson,  Nathan  Mitchell,  and  Robert  B.  Oreen,  lately 
doing  business  under  the  firm  name  of  Wilson,  Oreen,  A  Mitch- 
ell. On  the  ninth  of  April,  1847,  W.  &  B.  P.  Remington  ob- 
tained judgment  against  the  same  parties  comprising  the  same 
firm.  In  the  judgment  docket,  this  judgment  was  entered 
under  the  letter  O,  as  against  ''Oreen,  Wilson,  &  Mitchell,'' 
under  the  letter  M,  as  against  ''  Mitchell,  Oreen,  &  Wilson,'^ 
and  under  the  letter  W,  as  against  ''Wilson,  Oreen,  &  Mitchell.'^ 
The  judgment  of  Ridgway,  Budd,  &  Co.,  the  appellants,  was 
against  Joseph  Oreen,  O.  W.  Oreen,  and  R.  B.  Oreen,  and 
under  this  judgment  the  property  was  sold.  The  history  of 
this  judgment  and  of  the  title  to  the  property  is  as  follows: 
In  the  latter  part  of  1845,  Joseph  Oreen,  David  Howard,  (}eorge 
W.  Oreen,  and  Robert  B.  Oreen  formed  a  partnership  for  the 
manufacture  of  iron,  under  the  name  of  Oreen,  Howard,  &  Co. 
On  the  first  of  April,  1846,  they  purchased  from  Henry  Lants 
the  land  in  question,  taking  a  deed  to  themselves  as  tenants 
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in  common.  On  the  twenty-sixth  of  August,  1846,  David 
Howard  assigned  all  his  interest  in  the  partnership  property 
and  the  land  in  question  to  the  three  Green  brothers,  who  con- 
tinued to  oarry  on  the  business  under  the  firm  name  of  Green 
&  Brothers.  On  the  fifteenth  of  November,  1847,  Green  ft 
Brothers  borrowed  four  thousand  dollars  from  Ridgway,  Budd, 
&  Co.,  and  gave  them  a  bond  for  the  amount,  with  power  to 
enter  judgment.  Before  the  loan  was  made,  a  certificate  of  the 
prothonotary  of  Union  county  was  furnished  by  Green  & 
Brothers  to  Ridgway,  Budd,  &  Co.,  that  no  judgments  existed 
against  Green  &  Brothers,  except  one  which  was  not  involved 
in  this  appeal.  On  the  eleventh  of  December,  1847,  Green  & 
Brothers  failed.  Ridgway,  Budd,  &  Co.  entered  judgment  on 
their  bond  against  Joseph  Green,  G.  W.  Green,  and  R.  B.  Green, 
and  sold  the  iron-works  and  the  land  in  question  thereunder, 
and  the  proceeds  were  paid  into  court  for  distribution.  It  was 
contended  by  Hallowell  &  Co.,  and  W.  &  R.  P.  Remington, 
that  their  judgments  were  entitled  to  prior  payment,  alleging 
that  the  interest  in  the  land  sold  of  Robert  B.  Green,  a  party 
to  their  judgments,  was  sufficient  to  pay  them.  Ridgway, 
Budd,  &  Co.  claimed  that  the  land  was  purchased  with  part- 
nership funds  of  Green  &  Brothers,  and  was  therefore  partner- 
ship property,  and  first  applicable  to  the  payment  of  partnership 
debts.  For  this  reason  they  urged  priority  in  payment  of 
their  judgment,  though  it  was  subsequent  in  point  of  time. 
An  auditor  was  appointed,  and  reported  that  the  judgments  of 
Hallowell  &  Co.  and  W.  &  R.  P.  Remington  should  be  first 
paid  out  of  the  proceeds  of  the  execution  sale.  The  report  of 
the  auditor  was  confirmed  by  the  court,  and  Ridgway,  Budd, 
&  Co.  appealed.  The  act  of  twenty-ninth  of  March,  1827, 
Purdon's  7th  ed.,  sec.  3,  p.  99G,  provides  for  the  entry  of  judg- 
ments on  the  judgment  docket,  and  among  other  things  pre- 
scribes that  ''the  entries  in  each  case  in  said  judgment  docket 
shall  particularly  state  and  set  forth  the  names  of  the  parties,'' 
etc. 

MiUer  and  Caaeyy  for  the  appellants. 
Wood$y  for  the  appellees. 

•By  Court,  Rogers,  J.  We  see  no  error  in  the  decree  allow- 
ing  the  claim  of  Hallowell  &  Co.  The  judgment,  being  prior 
In  date  to  the  judgment  of  Ridgway,  Budd,  &  Co.,  and  the 
property  sold  being  the  separate  estate  of  each  of  the  partners 
in  the  firm  of  Green  &  Co.,  must  be  first  paid  out  of  the  pro- 
ceeds of  sale.    There  is  nothing  to  distinguish  this  case  from 
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Hale  V.  Henrie,  2  Watts,  143  [27  Am.  Deo.  289],  reoognized  in 
Kramer  v.  ArihwrSf  7  Pa.  St.  165,  and  in  the  recent  case  of  the 
LancoiUr  Bank  ▼.  Holmes.  When  partners  intend  to  bring 
real  estate  into  partnership,  their  intention  must  be  manifested 
by  deed  or  writing  placed  on  record,  that  purchasers  and 
creditors  may  not  be  deceived.  To  affect  the  title  or  posses- 
sion of  land,  it  is  not  competent  to  show  by  parol  that  real  es- 
tate conveyed  to  two  persons  as  tenants  in  common  was  pur- 
chased and  paid  for  by  them  as  partners,  and  was  partnership 
property.  This  is  firmly  settled  in  the  cases  cited,  and  in  other 
cases  which  it  is  unnecessary  to  quote.  Here  there  can  be  no 
doubt  the  property  was  held  as  a  tenancy  in  common;  and  as 
nothing  was  put  on  record  manifesting  the  intention  of  the 
partners  to  regard  it  otherwise,  it  must  be  treated  as  separate 
estate,  and  of  course,  liable  as  such  to  their  creditors.  In  all 
such  cases,  parol  testimony  is  totally  diregarded. 

Next,  as  to  Remington's  judgment  That  judgment  is  en- 
tered in  the  continuance  docket,  William  Remington  and 
Richard  P.  Remington,  trading  under  the  firm  of  Remington 
A  Co.,  against  John  C.  Wilson,  Robert  B.  Oreen,  and  Nathan 
Mitchell,  trading  under  the  firm  of  Mitchell,  Green,  &  Wilson. 

This  is  all  very  well;  but  in  transferring  it  to  the  judgment 
docket,  it  is  entered,  under  the  letter  O,  as  a  judgment  against 
Oreen,  Wilson,  &  Mitchell,  omitting  the  Christian  names  of 
each  of  the  partners.  It  must  be,  in  the  first  place,  remarked 
that  a  subsequent  purchaser,  or  judgment  creditor,  is  not  bound 
to  look  beyond  the  judgment  docket.  This  is  ruled  in  Hane^s 
Appeal,  1  Pa.  St.  408;  and  to  the  same  effect  is  Mann^a  Appeal, 
Id.  24;  Bear  v.  Patter$on,  8  Watts  &  8. 288;  Mehaffk/^s  Appeal, 
7  Id.  200.  The  remedy  of  the  party  aggrieved  is  against  the 
prothonotary;  for,  as  it  r^;ards  purchasers  and  creditcnrs,  it 
is  the  plaintiff's  duty  to  see  that  his  judgment  is  rightly  en- 
tered in  the  judgment  docket:  Wood  v.  Reynolde,  Id.  406.  Is 
this,  then,  a  good  judgment,  entitled  to  preference,  as  against 
Ridgway,  Budd,  &  Co.?  And  we  are  of  opinion  it  is  not.  We 
think  that  the  fedlure  to  add  the  Christian  names  is  £EttaI  to 
the  claim.  That,  though  good  as  between  the  parties,  it  can- 
not affect  subsequent  purchasers  or  judgment  creditors.  As 
he  is  bound  to  see  that  Ms  judgment  is  rightly  entered,  he  is 
in  default.  He  has  omitted  his  duty  in  putting  it  on  record 
in  such  a  shape  as  deceives  purchasers  and  creditors,  or,  at 
any  rate,  to  put  them  to  unnecessary  trouble,  inconvenience, 
and  risk.  It  is  possible  that,  in  this  case,  by  taking  extraor- 
dinary pains,  Ridgway,  Budd,  A  Ca  might  have  ascertained 
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that  this  was  a  judgment  against  a  firm  of  which  Robert  W. 
Green  was  a  member.  But  some  names  may  be  easily  sup- 
posed,  which  would  puzzle,  if  not  baffle,  every  search  or  in- 
quiry. This  is  a  fit  occasion  to  apply  the  equitable  rule  that, 
when  one  of  two  innocent  persons  must  suffer,  he  whose  neglect 
has  caused  the  loss  must  bear  it.  W.  A  R.  P.  Remington  have 
a  remedy  against  the  prothonotary;  and  it  may  be  doubted 
whether  Ridgway,  Budd,  &  Co.  have  any. 

Decree  affirmed  as  to  Hallowell's  judgment. 

Reversed  as  to  the  Remington  judgment. 


Pabol  Bvn>B9CB  to  Vabt  Liqal  Emcr  of  Wbxttih  LiBrwMMJBft  8m 
Pack  T.  Tkoma$t  61  Am.  Deo.  135,  and  note  eiting  prior  omw;  Unkm  Bamk  t. 
Meeker,  BO  Id.  K9. 

RxAL  EsTATs  PuBOHiaBD  WITH  Pabtkxsship  FmoNi  do6s  mA,  far  tiuil 
reason  merely,  beootma  partnerahip  property:  See  WheaUei^e  Eein  t.  CtoflbeMW, 
37  Am.  Dea  664,  dting  prior  oaaea  in  the  note. 

Rbaltt  Bouobt  with  Pajbiwxbship  Fytvm  tor  PABxmEBSHiP  Puarosp 
IS  PABiNXBftBiP  PBOPiBTr,  as  between  thepartnera  ihemael^w.  Thiaiaheld 
in  AbboU*e  Appeal,  SO  Pa.  St.  239;  and  the  role  of  the  prinoipal  ease  is  deoUred 
to  preyail  as  regards  pnrbhasers  and  oreditois  only.  See  Buekcm  t.  Swmmr, 
47  Am.  Dee.  906,  and  note;  Dyer  y.  Clark,  39  Id.  697,  and  note. 

IAtmtiow  ov  Pabxhxbs  to  Hold  Bealtt  as  PABXinBaBip  PBOPntrr 
most  be  manifested  by  deeds  See  Hale  v.  Henrie,  27  Am.  Deo.  288.  Tho 
prinoipal  ease  is  dted  as  entablishing  this  proposition  as  regards  porehasers 
and  creditors,  in  McChrmkk'e  Appeal,  67  Pa.  St.  60;  Ltftnr€e  Appeal,  69  Id. 
126;  CalkiU  r.  Thomae,  1  Phila.  464. 

SuBSIQUIHT  PuBCBABKB  OB  JUDOMKNT  CbXDTI^  U  HOT  BOUITD  TO  LOOB 

beyond  the  judgment  dooket.  The  principal  case  is  cited  on  this  point  in 
Suphen'e  Egfr'e  Appeal,  38  Pa.  St  14;  In  reFulUnCe  JBHate,  61  Id.  214.  In 
York  Banl^a,  Appeal,  86  Id.  460^  it  is  held  that  a  judgment  confessed  by  one 
copartner  in  the  firm  name  is  valid  as  between  him  and  tho  oreditor,  thoogb 
void  as  to  copartners. 

OMimKo  Chribtian  Names  of  Jchximbnt  Dxbtobs  in  Dooketino  Juihi- 
mint  renders  it  invalid  as  to  snbaeqnent  incnmbrancers.  The  prinoipal  caso 
is  dted  to  this  point  in  J<mee'a  Eetate,  ^  VtL.  St  337;  Coyne  v.  Souther,  61  U. 
457.  See  Buehan  v.  Sumner,  47  Am.  Dec  306,  where  it  is  held  that  under  a 
statute  requiring  an  alphabetical  docket^  the  docketing  of  the  judgment  un- 
der the  first  letter  of  the  Christian  name  of  the  debtor,  instead  of  under  the 
first  letter  of  his  surname*  invalidated  the  lien  as  against  a  subsequent  jadg« 
ment  duly  docketed. 


GrOODMAN  V.   GaY. 

IIA  PlHH8TI.VAinA  0TATB,  IBk} 
TlRPiOT  BlHDDUO)  WHIN   ISSUB  OV  FaOT   18  JOIVID   09  OSTl  OOUaT,  bill 

before  judgment  is  reached  on  demuzrers  to  other  counts,  will  be  oomU* 
ered  as  rendered  on  the  first  ooont  only. 
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€tarB8BquxMT  Coitnts  Ihtbllioiblt  Reterrino  to  TncB  Corricixt  Atkrred 
or  FiRflrr  Counr  safficiently  show  the  cauB«s  of  action  all^^d  therein  to 
h&ye  accrued  before  sait  brought. 

OwiriR  OF  H0R8B  ALLOwnio  Hue  to  Go  Looes  uf  Struts  of  a  pqpuloua 
city  ia  liable  for  the  personal  injuries  caused  by  the  hovae,  without  alle- 
gation or  proof  that  he  knew  the  horse  was  vidooa. 

Qm  OF  Action  for  Pxrsonal  Injxtrdbb  Suvtsrrd  from  Animals  is  an  act 
done  by  defendant,  not  sanctioned  by  law  or  custom,  from  which  he  most 
have  known  that  injury  might  reanlt. 

Apprllatb  Coitrt  will  Prxsvmx  that  Leatb  was  Oivin  to  Fmi  Abm- 
noNAL  Counts  unless  the  contrary  appears  from  the  record. 

Ca8B  by  John  Gkxxlman  against  James  Oay,  for  injuries 
resulting  to  plaintiff's  son  from  a  kick  received  from  defend- 
ant's horse  while  the  horse  was  at  large  within  the  limits  of 
the  town  of  Kensington.  Damages  were  laid  at  one  thousand 
dollars.  The  general  issue  was  pleaded  by  the  defendants 
Thereafter  two  new  coimts  were  filed  successively ,  eaeh  of  which 
defendant  moved  to  have  struck  off  the  record;  and  the  motions 
being  denied,  he  demurred  to  each  specially.  The  demurrers 
to  both  counts  were  still  pending  when  the  cause  was  tried. 
Verdict  was  rendered  for  the  plaintiff  for  one  hundred  and 
twenty-five  dollars.  Plaintiff  moved  for  a  rule  to  show  cause 
why  a  new  trial  should  not  be  granted.  The  motion  was  de- 
nied, and  plaintiff  presented  a  bill  of  exceptions.  Both  demur- 
rers were  afterwards  overruled,  and  judgment  thereon  rendered 
for  the  plaintiff  pro  forma.  Plaintiff  brought  error.  The  ex- 
ceptions upon  which  this  decision  is  based  sufficiently  appear 
from  the  opinion. 

McOlaugfdin^  for  the  plaintiff  in  error. 

Brightly  and  Pvlte^  for  the  defendant  in  error. 

By  Court,  Coulter,  J.  It  is  difficult  to  tell  exactly  from  the 
paper  book  the  precise  position  of  this  cause.  It  has  been 
argued  as  if  the  verdict  and  judgment  were  upon  all  the  counts; 
and  yet  there  is  an  issue  to  the  country  only  upon  the  first 
count;  and  as  to  the  second  and  third,  there  is  a  special  de- 
murrer to  each.  The  verdict,  therefore,  must  be  considered  as 
rendered  on  the  first  count,  because  on  that  only  was  there  an 
issue  in  fact.  And  to  the  trial,  progress,  and  result  certain 
exceptions  were  filed  and  signed,  as  appears  by  the  paper  book, 
all  relating  to  the  first  count  These  I  will  consider  directly. 
The  defendant  demurred  specially  to  the  second  and  third 
counts,  and  pending  these  demurrers  the  plaintiff  went  on  to 
trial,  I  presume,  on  the  first  count,  as  that  only  was  triable 
before  a  jury.    After  verdict  the  demurrers  were  overruled,  and 
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judgment  rendered  on  them  for  the  plaintiff.  As  to  its  not 
appearing  in  these  two  comits  demurred  to  that  the  injuries 
complained  of  were  committed  or  inflicted  before  suit  brought 
— that  is  a  mistake.  It  is  clearly  enough  averred  in  the  words: 
'^ Afterwards,  to  wit,  the  same  day  and  year  aforesaid  [referring 
to  the  injury  in  the  first  count],  did  permit  and  suffer,"  etc., 
"  and  afterwards,  whilst  the  defendant  so  kept  the  same,''  ob- 
viously averring  and  meaning  that  whilst  the  defendant  kept 
the  horse,  as  averred  in  the  first  count,  all  subsequent  state- 
ments as  to  time  referred  to  and  hung  upon  the  time  averred 
in  that  first  count.    And  this  is  quite  sufficient. 

The  second  ground  of  special  demurrer  is  as  to  the  scienter 
of  the  defendant  in  relation  to  the  vicious  habit  of  the  animal. 
And  this  is  the  ground  of  the  demurrer  to  the  third  count.  In 
the  third  count,  it  is  alleged  that  the  plaintiff  unlawfully  and 
wrongfully  permitted  the  animal  to  run  at  large,  etc.,  and  in 
all  of  them,  Kensington,  the  locus  in  quOy  is  asserted  to  be  a 
densely  populated  place,  which  is  a  matter  publicly  known, 
and  that  it  is  part  of  a  great  and  populous  city.  The  de- 
murrer, then,  on  this  ground,  opens  up  the  same  question  that 
occurs  in  the  bill  of  exceptions  signed  on  the  trial  of  the  cause, 
and  that  is,  whether  a  person  who  voluntarily  turns  out  a  horse 
in  a  populous  city,  to  play  and  gambol  in  the  streets,  is  respon- 
sible in  an  action  on  the  case  for  any  injury  which  that  horse 
does  by  kicking  a  boy  or  child,  without  its  being  proved  or 
or  avened  that  the  owner  knew  the  horse  was  vicious,  and 
had  a  habit  of  kicking  men  or  boys  or  women.  There  are 
English  cases,  undoubtedly,  and  some  American,  which  hold 
that  the  owner  of  domestic  animals  is  not  liable  for  injuries 
they  commit,  unless  he  knew  that  they  were  vicious.  But 
these  cases  generally  are  in  relation  to  dogs,  a  domestic  ani- 
mal which  everybody  in  every  place  owns  and  keeps,  and 
suffers  to  go  at  large.  The  custom  is  almost  as  old  as  time, 
for  Tobit  had  his  dog.  The  universality  of  this  custom  has 
made  the  practice  lawful,  unless  where  it  is  interdicted  by 
statute,  which  has  been  done  to  a  certain  extent  in  our  state. 
And  within  the  limits  of  that  interdict,  it  has  been  lield  that 
the  owner  who  does  not  chain  or  house  up  his  dogs  is  liable  for 
the  injury  they  commit,  whether  he  knew  they  were  addicted 
to  killing  sheep  or  not:  PaffY.  Slack,  7  Pa.  St.  254. 

In  relation  to  cases  where  the  injury  was  inflicted  by  vicious 
•sen  or  bulls  in  England,  or  horses,  if  any  such  there  be,  they, 
I  bnagine,  occurred  while  the  animals  were  on  the  owner's 
land,  or  at  common.    In  a  late  case  in  England,  lUoit  v.  WUkes^ 
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8  Bam.  A  Aid.  813,  Justice  Bayley  says  that  in  case  of  a  dan- 
gerous animal  likely  to  do  mischief  to  another  in  a  private 
close,  it  should  seem  that  public  notice  ought  to  be  given,  al- 
though no  .one  has  a  right  to  enter.  And  Justice  Holroyd,  in 
the  same  case,  says  that  if  there  be  a  footrpath  in  a  cloee,  and 
there  is  a  dangerous  animal  put  in  by.  the  owner,  he  must 
give  notice,  or  he  will  be  liable  to  an  action  for  any  injury 
committed.  To  the  same  point  may  be  cited  Bird  v.  Rolbrooly 
4  Bing.  642,  and  Deane  v.  Claytonj  1  Moore,  234.  If,  there- 
fore, the  owner  or  occuixier  of  a  close  is  held  liable  for  injuries 
committed  within  it  by  a  dangerous  animal,  unless  he  gives 
pubUo  notice,  a  midtumfortioriy  a  person  who  turns  out  a  horse 
In  the  streets  of  a  populous  city,  where  there  must  be  danger 
arising  even  from  the  nature  and  disposition  of  the  horse  to 
gambol,  to  plunge,  and  kick  up  his  heels,  and  from  the  heed- 
lessness of  children,  the  occupation  and  busy  pursuits  of  men 
and  women.  The  owner  has  no  right,  either  by  law  or  cus- 
tom, to  turn  a  honse  loose  in  the  streets  of  a  city.  All  men 
know  that  a  horse  which  has  been  stabled  and  weU  fed  will, 
when  turned  out,  run  and  plunge,  and  become  dangerous  in 
the  midst  of  people.  If  one  man  has  a  right  to  turn  out  his 
horse,  every  man  has  the  same  right;  and  if  the  one  fourth  of 
people  who  own  horses  in  a  city  would  turn  them  out  on  the 
streets,  not  only  the  women  and  children,  but  even  the  men 
would  have  to  abandon  them. 

There  is  no  reported  case  in  which  it  was  held  that  a  person 
who  turned  out  his  horse  in  the  streets  of  London  or  New  York 
was  not  answerable,  if  he  run  over  a  child  or  a  woman,  unless 
the  owner  knew,  when  he  turned  him  out,  that  he  was  vicious 
and  prone  to  kick.  But  I  may  say  that  all  horses  are,  when 
turned  loose,  more  or  less  dangerous  in  confined  streets;  and 
all  men  know  this.  The  gist  of  the  action  is  that  the  defend- 
ant did  an  act  not  sanctioned  by  law  nor  custom,  frt>m  which 
he  must  have  known  that  injury  might  result.  He,  therefore^ 
is  less  iimocent  than  the  man  who  was  attending  to  his  own 
business  in  a  lawful  public  street,  where  loose  horses  have  no 
right  to  be.  In  other  words,  the  defendant  was  guilty  of  neg- 
ligence, and  the  plaintiff  was  guilty  of  none;  and  therefore 
the  defendant  is  liable  to  the  action  without  proof  that  he 
knew  the  animal  was  vicious.  Because  it  necessarily  re- 
sults from  the  nature  and  habits  of  the  animal  that  he  is,, 
when  loose,  dangerous  in  a  greater  or  less  degree  in  populous 
streets.  If  a  man's  horse  were  to  break  the  stable  door  and 
get  out  without  the  owner's  consent  or  knowledge,  it  would  be 
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a  different  matter.  That  would  be  accident  or  misadventure, 
and  the  same  aa  if  a  man's  horse  should  take  fright  and  run 
away  with  him  in  a  street  These  things  the  will  or  the 
strength  of  man  cannot  altogether  prevent 

But  here,  the  averment  in  the  narr.  in  all  the  counts  is,  that 
the  horse  was  turned  out  by  the  defendant.  Although  there 
are  some  expressions  of  the  niri  pritts  judge  which  would  seem 
to  extend  the  rule  we  lay  down  beyond  the  limits  of  populous 
cities  or  towns,  yet  all  taken  together,  it  relates  to  the  streets 
of  Kensington,  and  that  was  the  actual  case.  We  have  a  case 
in  our  own  books  which  seems  to  go  the  whole  length  of  estab- 
lishing that,  when  an  owner  turns  out  an  animal,  the  class  d 
which  contains  individuals  often  dangerous,  both  from  their 
nature  imperfectly  subdued,  and  their  habits,  he  thereby  be- 
comes responsible  for  the  injuries  it  inflicts.  Thus  it  was  held 
in  Dolph  V.  Ferrisy  7  Watts  &  S.  869  [42  Am.  Dec.  246],  ap- 
proved in  Paff  V.  Slack  J  7  Pa.  St.  254,  that  a  bull  which  went 
into  the  field  of  a  neighbor  of  the  owner,  and  gored  his  horse 
till  he  died,  created  a  liability  to  pay  for  the  horse  by  the 
owner  of  the  bull,  without  regard  to  his  being  aware  of  any 
vidouB  propensity  in  the  bull,  or  otherwise.  The  ground  of 
the  decision  was,  that  the  animal  was  naturally  inclined  to 
roam,  and  often  guilty  of  mischief,  and  that,  therefore,  it  was 
the  duty  of  the  owner  to  keep  him  on  his  own  land. 

There  is  nothing  in  the  exception  in  relation  to  the  jurisdic- 
tion of  the  court. 

It  has  been  decided  that  this  court  will  presume  that  leave 
was  given  to  file  the  additional  counts,  unless  it  appears  that 
objection  was  made;  and  as  the  court  below  reftised  to  strike 
them  off,  that  in  itself  was  leave.  But  these  counts  did  the 
defendant  no  harm,  as  he  alleges  that  they  contain  no  cause 
of  action,  when  the  first  does  contain  a  good  one,  as  he  admits, 
if  proved. 

There  is  nothing  in  the  other  exceptions. 

Judgment  affirmed. 

LUBUJTT  OF  OWNXBfl  OF  AnIMALS  FOB  InJUBIBS  CaUBBD  BT  THBIT:   Sm 

Monk  ▼.  Jones,  52  Am.  Dec  67,  and  note  collecting  caies  in  this  mtim  on 
injnriet  by  vicions  dogs.  The  principal  case  is  cited  in  RotaeU  ▼.  CoUom,  31 
Pla.  St.  526,  to  the  effect  that  it  it  unlawful  to  permit  a  bone  to  run  loose  in 
the  streets,  and  that  the  owner  will  be  liable  for  injuries  caused  by  him  under 
such  circumstances. 

Appellatb  Coubt,  Pkbsumftion  bt,  agaikst  Ebbobs  not  Affbabx9« 
EXPBBSSLT  upox  Rboobd.— In  Iri^  ▼.  Chye$,  30  Am.  Deo.  446.  it  is  hdd 
Ax.  Dsc  Vol.  im— M 
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that  a  CMe  oo  exceptions  must  be  roveraed  for  any  error  appearing  on  the 
reoordt  however  trivial  may  be  the  right  affected.  In  Union  Bank  v.  Lea,  41 
Id.  275^  it  is  held  that  a  party  cannot  complain  of  slight  error  in  the  appel- 
late court  when  it  would  have  been  corrected  below  at  hii  request:  See  Kokn 
v.  Schooner  Bemuance,  52  Id.  077.  But  the  appellate  court  cannot  presume 
the  eTJstenoe  of  facts  in  support  of  the  judgment  contrary  to  what  is  shaurn 
by  the  record:  lAtdettUv,  Tomntmi^  00  Id.  723. 


Mitchell  v.  Fuller. 

[lA  PmirsTLTAiriA  Statu,  98&] 

HlOOTliBLB    IVBTBUKIirT    SnCLLLLT    IkDOBSKD  BT  PaTBB  OB  MaDB  PaT- 

ABLB  Spboluxt  cannot  be  reooyered  on  by  any  one  except  the  special 
indorsee  or  puyee,  unless  it  appear  either  that  it  is  reindorsed  or  re- 
assigned by  the  special  indorsee  or  payee,  or  that  he  has  received  satit- 
faction.  The  mere  possession  of  such  instrument  by  the  indorser  who 
had  indorsed  it  to  another  is  not  sufficient  evidence  of  hui  right  of  action 
against  his  indorser,  without  reassignment  or  receipt  from  the  last  in« 


Nbootiablx  IirnKUM bnt  with  Fibbt  Iksobssmbnt  in  Blake  is  afterwards 
asBignahle  by  mere  delivery,  as  against  the  puyee,  drawer,  or  acceptor, 
though  it  have  subsequent  indorsements  in  full,  for  the  subsequent 
holder  by  delivery  may  strike  out  intervening  indovaements  and  dedarr 
and  recover  as  indorsee  of  the  payee 

Tms  was  a  suit  on  a  bill  of  exchange  instituted  by  MaKhs 
Fuller,  executrix  of  Horace  Fuller,  deceased,  against  Mitchell 
&  Wynkoop.  The  draft  was  drawn  on  Mitchell  &  Wynkoop 
by  Sands,  Fuller,  &  Co.,  and  payable  to  themselves.  It  was 
indorsed  in  blank  by  Sands,  Fuller,  &  Ca,  and  accepted  by 
Mitchell  &  Wynkoop.  There  was  also  a  special  indorsement 
as  follows:  '*  Pay  J.  B.  Trevor,  esq.,  cashier,  or  order.  [Signed] 
Hammond  &  Co."  The  name  of  Hammond  &  Co.  was  erased. 
Plaintiff  filed  a  copy  of  this  draft,  omitting  from  the  copy  the 
special  indorsement.  Mitchell  filed  an  affidavit  of  defense, 
alleging  the  special  indorsement  and  charging  that  the  writing 
filed  as  a  copy  of  the  draft  was  not  a  true  copy.  Upou  in- 
spection  of  the  original  draft,  the  court  gave  judgment  for  the 
plaintiff.    Error  was  assigned  on  behalf  of  the  defendant 

MarUand^  for  the  plaintiff  in  error. 

BrineUey  for  the  defendant  in  error. 

• 

By  Court,  Rogers,  J.  In  the  case  of  a  special  indorsement 
of  a  bill  of  exchange  or  promissory  note«  to  enable  any  one  but 
the  special  indorsee  to  recover  on  the  bill,  it  must  appear  either 
that  it  is  reindorsed  or  reassigned  by  the  special  indorsee,  or 
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that  he  has  received  satisfactioiL  The  mere  possession  of  the 
DOte  or  bill  of  exchange  by  the  indorser  who  had  indorsed  it 
to  another,  is  not  sufficient  evidence  of  his  right  of  action 
against  his  indorser,  without  a  reassignment  or  receipt  from 
the  last  indorsee.  Tliia  ruled  in  Oorgerat  v.  MeCartjfj  2  Dal. 
144  [1  Am.  Dec.  270];  S.  C,  1  Yeates,  94;  Zeigler  v.  (7my,  12 
8erg.  A  R.  48;  Welch  v.  Lindo^  7  Cranch,  159;  and  in  Craig  v. 
Bfxnmj  1  Pet.  C.  C.  171.  But  this  rule  obtains  only  when  the 
note  is  specially  indorsed  by  the  payee,  or  made  payable 
specially  by  the  maker,  for  when  the  note  or  bill  is  indorsed 
in  blank,  the  rule  is  otherwise.  A  blank  indorsement  makes 
the  bill  transferable  by  mere  delivery.  When  the  first  indorse* 
ment  is  in  blank,  the  bill  or  note  as  against  the  payee,  drawer, 
or  acceptor,  is  afterwards  assignable  by  mere  delivery,  notwith* 
standing  it  may  have  subsequent  indorsements  in  ftdl;  because 
a  subsequent  holder  by  delivery  may  declare  and  recover,  as 
the  indorsee  of  the  payee,  and  strike  out  all  the  subsequent 
indorsements,  whether  special  or  not:  Ch.  Bills,  5th  ed.,  175, 
176.  In  Smith  v.  Clarke,  1  Esp.  180,  S.  C,  Peake,  225,  a  bill 
was  indorsed  in  blank  by  the  payee,  and  after  some  other 
indorsements,  indorsed  to  Jackson  or  order;  Jackson  never  in- 
dorsed the  bill,  but  a  recovery  was  had  by  a  subsequent  holder 
who  had  stricken  out  all  the  indorsements  but  the  first.  Lord 
Kenyon  gives  the  reason  for  the  decision.  He  said  the  doctrine 
contended  for  by  the  defendant's  counsel  was  not  supported  by 
any  case,  and  that  it  would  clog  the  circulation  of  bills  of  ex- 
change, if  by  indorsement  of  this  sort,  where  there  might  be 
several,  the  holder  was  obliged  to  prove  the  handwriting  of  the 
several  indorsers;  that  a  bill  being  payable  generally  to  a  payee 
or  his  order,  when  he,  to  whose  order  only  it  was  payable,  by 
a  blank  indorsement,  sent  it  into  the  world,  that  he  meant  it 
should  have  a  general  circulation,  and  any  person  into  whose 
hands  it  came,  b<ma  fide,  by  proving  the  handwriting  of  the 
payee,  entitled  himself  to  sue;  that  as  this  gave  him  a  title,  he 
might  strike  out  the  names  of  all  the  intermediate  indorsers, 
whether  the  indorsements  to  them  were  special  or  not 

Thus  the  distinction  is  clearly  taken;  this  case  fSedls  within 
the  latter  class.  Since  Smith  v.  Clarke,  eupra,  the  law  has  been 
considered  settled,  and  it  would  be  dangerous  now  to  disturb  it. 
I  know  of  no  case  where  it  has  been  even  questioned.  The 
latter  class  seems  to  be  the  rule;  the  former,  for  special  reasons, 
is  the  exception.  It  has  always  been  the  policy  of  the  courts, 
accommodating  themselves  to  the  wishes  of  the  mercantile 
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worldy  to  promote  the  free,  unconstrained  circulation  of  com* 
mercial  paper;  and  hence  it  is  they  have  adopted  the  rule  thai 
the  holder  may  maintain  suit  in  his  own  name  by  striking  out 
the  special  indorsements.  The  presumption,  and  it  is  a  fair 
one,  is  that  he  is  a  b(ma  fide  holder  for  value,  or  a  trustee  or 
agent  for  collection.  The  rule,  however,  is  relaxed  in  favor  of 
the  maker  of  a  note,  who  may  make  it  payable  in  full  by  in- 
serting the  name  in  whose  favor  it  is  made,  as  drawee  of  a  bill 
of  exchange  or  payee  of  a  note,  who  may  indorse  it  specially 
for  purposes  of  transmission  and  for  safety,  and  so  far  to  clog  its 
eirculation.  Beyond  this,  the  courts^have  wisely  decided  they 
are  not  at  liberty  to  go.  When  the  note  is  once  indorsed  in 
blank,  subsequent  holders  cannot  control  its  circulation.  These 
principles  are  fully  sustained  by  the  authorities. 

After  an  indorsement  in  blank  by  the  payee  or  subsequent 
indorser,  it  is  competent  for  the  holder  of  the  bill  or  note  to 
make  himself  the  immediate  indorsee,  and  to  claim  by  the 
blank  indorsement:  Taylor  v.  Binneyy  7  Mass.  481;  MvUen  v. 
French^  9  Watts,  96.  And  where  a  person  fairly  and  without 
fraud  becomes  possessed  of  a  negotiable  note,  indorsed  in  blank, 
it  has  been  held  that  he  may  maintain  an  action  thereon,  al- 
though it  has  not  been  legally  transferred  to  him:  Little  v. 
Obnen,  9  Mass.  423;  Bowman  v.  Woodj  15  Id.  534. 

So  where  a  promissory  note,  payable  to  order,  is  indorsed  in 
blank,  the  holder  has  a  right  to  fill  it  up  with  any  name  he 
pleases,  and  the  person  whose  name  is  inserted  will  be  deemed 
the  legal  owner;  and  if,  in  fact,  the  indorsement  in  blank  was 
intended  as  a  transfer  for  the  benefit  of  another  person,  yet  he 
would  be  considered  as  a  trustee,  suing  for  the  benefit  of  the 
person  having  the  legal  interest:  Lovell  v.  Everison,  11  Johns. 
62;  Sterling  v.  Marietta  Co.,  11  Serg.  &  R.  179. 

This  view  of  the  case,  so  fully  sustained  by  authority,  is  an 
answer  to  the  other  exception.  The  holder  having  stricken  out 
the  indorsements,  the  record  contains  a  true  copy  of  the  note 
on  which  suit  is  brought. 

Judgment  afiirmed. 

Blakk  Indoksemkkt  bt  Payek  Gives  Holder  Right  ov  AcnoN  with- 
out regard  to  subsequent  special  indorsements:  Huie  v.  Bailey,  35  Am.  Dec 
214,  and  cases  cited  in  the  note.  See  Sterling  ▼.  Bender,  44  Id.  539,  and 
cited  in  the  note. 
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[Ift  PBHHSTLTAjriA  BTATI,  281.  J 

KiomsB  OF  Wills  o  Empowxbxd  but  not  Requibbd  to  Disbot  lasui 
ov  Fact  to  the  oommoa  pleas  in  every  case  where  cawal  is  entered 
■gunst  the  admission  of  a  testamentary  writing  to  probate. 

Ibsub  of  Fact  should  not  be  Awarded  to  Jury  by  register  of  wills, 
when  testimony  of  witnesses  to  establish  the  will  is  not  impeached  and 
there  is  no  real  conflict  in  the  evidence. 

DUTT  OF  RBQISTEB  OF  WiLL  AFTBB  EVIDKNCE  HAS  BEEN  UEABD  IS,   in  the 

ezeroise  of  a  legal  discretion,  to  decide  npon  it,  or  refer  the  decision  to 
a  jnry;  and  the  propriety  of  his  dotermiDation  may  be  examined  on  ap- 
peaL 

It  is  PBXBUifED  that  All  Shbefb  of  Will  written  on  separate  sheets  of 
paper  are  produced  for  probate,  in  the  absence  of  evidence  to  the  con- 
trary. 

Will  mat  be  Made  on  Dibtinot  Papebs»  if  they  are  connected  by  their 
internal  sense,  or  by  a  coherence  or  adaptation  of  parts. 

Oahoellation  of  Bequest,  Standing  Separately  fbom  Other  Bbquebts* 
does  not  cancel  the  other  bequests. 

Ibtbblinbations  in  Testator's  Handwritino  are  presumed  to  have  been 
made  at  or  before  the  execution  of  the  will. 

Befubuoation  of  Will  bt  Codicil  is  Oood^  though  the  will  be  not  pres- 
ent at  the  time. 

Mbkorandum  under  Testator's  Signature  does  not  Invalidate  Whj. 
on  ground  that  the  statute  prescribes  the  signature  to  be  at  the  end  of 
the  will,  when  the  will  is  afterwards  republished  by  codiciL 

UnsiONED  Addition  to  Will  does  not  Invalidate  Will  on  ground 
that  the  statute  prescribes  the  testator's  signature  to  be  at  the  end  of 
the  will,  if  it  bears  neither  upon  the  contents  of  the  will  nor  on  its  in- 
terpretaticMu 

To  Effect  Revooation  of  Will,  Intention  to  Revokb  must  appear  clearly 
and  unequivocally. 

OussiON  TO  Mention  Codicil  in  Act  of  Republication,  in  which  other 
codicils  made  prior  to  that  act  are  mentioned,  implies  a  revooation 
thereof;  but  this  may  be  rebutted  by  droumstances  showing  a  contrary 
intention. 

This  is  an  appeal  from  a  decree  of  the  register's  court  for 
the  city  and  county  of  Philadelphia.  The  decree  admitted  to 
probate  the  will  of  Elizabeth  P.  Stott,  and  codicils  thereto. 
The  will  consisted  of  different  pieces  of  paper,  upon  which, 
from  time  to  time,  Mrs.  Stott  had  inscribed  portions  of  her 
testamentary  desires.  On  the  last  of  these  papers,  the  will  was 
duly  signed,  scaled,  and  witnessed.  The  codicil  to  Mrs. 
Minigerode  read  as  follows:  '*  In  addition  to  my  codicil  (Sep- 
tember 10, 1847),  I  give  and  bequeath  to  Mrs.  Mary  Minigerode, 
of  Williamsburgh,  Virginia,  four  thousand  dollars.  Elizabeth 
Phile  Stott."  The  facts  are  otherwise  sufficiently  stated  in 
the  opinion. 
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Perkins  and  /.  OtUrson,  jun.^  for  the  appellant 

Meredith  nnd  Clark  Hare^  for  the  appellees. 

By  Court,  Gibson,  C.  J.  A  register  of  wills  is  certainly  not 
bound  to  award  an  issue  whenever  it  is  demanded.  '^  When- 
ever a  eafoeai  is  entered  against  the  admission  of  any  testa- 
mentary writing  to  probate,"  it  is  enacted,  ''and  the  person 
entering  the  same  shall  allege,  as  the  ground  thereof^  any 
matter  of  fact  touching  the  validity  of  such  writing,  it  shall  be 
lawful  for  the  register,  at  the  request  of  any  person  interested, 
to  issue  a  precept  to  the  court  of  common  pleas  of  the  respective 
county,  directing  an  issue  to  be  formed  on  the  said  feust,  and 
also  upon  such  others  as  may  be  lawfully  objected  to  the 
said  writing."  The  register  is  empowered,  but  not  required, 
in  every  case  to  send  every  contested  fact  to  a  trial  at  law. 
The  office  of  a  jury  is  not  to  guess  at  the  existence  of  circum- 
stances, in  the  absence  even  of  a  presumption,  for  where  there 
is  no  conflict  of  evidence,  there  is  no  contest  of  facts,  and  it 
would  be  absurd  to  incur  the  costs  of  a  trial  when  there  is 
nothing  to  try.  But  the  register  has  not,  on  the  other  hand, 
an  arbitrary  discretion  in  the  matter.  Though  the  witnesses 
to  establish  a  will  swear  all  one  way,  their  testimony  may  be 
encountered  by  evidence  of  bad  character,  or  other  matter,  to 
raise  a  question  for  a  jury;  but  where  their  testimony  is  con- 
sistent, and  they  are  neither  contradicted  nor  impeached,  a 
jury  would  not  be  allowed  to  find  against  it;  and  it  would  be 
a  vain  thing  to  award  a  trial  which  must  necessarUy  result  in 
a  particular  way.  When  the  evidence  has  been  heard,  it  is  for 
the  register,  in  the  exercise  of  a  legal  discretion,  to  decide  upon 
it,  or  refer  the  decision  to  a  jury;  and  the  propriety  of  his 
determination  may  be  examined  on  appeal. 

In  the  present  ease,  there  was  no  question  depending  on  evi- 
dence in  paiSy  positive  or  presumptive;  issues  were  prayed  to 
determine  whether  the  sheets  produced  to  the  register  were  aD 
that  originally  constituted  the  will,  and  whether  they  were 
fastened  together  when  they  were  signed.  There  was  not  a 
particle  of  extrinsic  evidence  that  any  other  sheets  had  at  any 
time  existed;  and  in  the  absence  of  proof  to  the  contrary,  the 
presumption  was  that  none  but  those  produced  for  probate 
were  present  at  the  execution.  It  is  attempted  to  be  rebutted, 
in  the  first  place,  that  the  name  of  one  of  Mrs.  Stott's  sisters 
is  not  in  the  will,  whence  a  conjecture  that  a  provision  must 
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have  been  made  for  her  on  a  leaf  not  to  be  found;  but  conjee* 
ture  is  not  a  foundation  for  a  verdict. 

There  is,  in  the  second  place,  some  confusion  in  the  order  of 
arrangement.  It  occurred  to  Mrs.  Stott  to  number  the  devises 
•od  bequests  in  her  will,  as  they  were  written  from  time  to 
time  on  separate  sheets;  but  the  series  became  irregular,  and 
some  of  the  numbers  were  misplaced,  whence  an  inference 
that  some  of  the  sheets  are  missing;  but  there  is  enough  on 
the  face  of  the  papers  to  show  that  it  is  unfounded.  Number 
two  is  repeated,  and  number  three  stands  in  the  place  of  num* 
ber  four,  and  each  of  the  remaining  numbers  stands  in  the 
proper  place  of  its  successor.  But  no  number  is  wanting  to 
indicate  the  loss  of  a  bequest,  or  sheet;  on  the  contrary,  therot 
is  one  sheet  too  many.  A  jury  was  demanded,  therefore,  to 
find  a  verdict,  not  only  without  evidence,  but  against  a  natu- 
ral presumption.  And  what  if  the  fact  were  as  it  has  been 
surmised  to  be?  The  presumption  of  innocence  is  favored  by 
the  law,  and  as  it  would  be  criminal  in  a  stranger  to  filch  and 
suppress  a  part  of  a  will,  the  presumption  would  be,  in  this 
case,  that  the  missing  bequest  had  been  canceled  or  suppressed 
by  the  testatrix  herself ;  and  as  the  presumption  would  be  that 
it  might  have  stood  separately  from  the  other  bequests,  the 
cancellation  of  it  would  not  be  a  cancellation  of  the  rest.  A 
testator  may  dispose  of  the  several  parts  of  his  estate  by  dis* 
tinct  instruments,  each  being  separately  his  will  of  the  partic- 
ular part,  but  all  constituting  together  his  whole  will:  Hitch- 
ins  V.  Bassetj  Show.  545.  Now,  when  a  testator  has  two  wills 
which  may  stand  separately,  it  will  not  be  pretended  that  a 
cancellation  of  the  one  would  be  a  cancellation  of  the  other. 
The  very  case  which  the  appellant  would  establish  was  ruled 
In  Sutton  v.  Sutton^  2  Cowp.  812,  in  which  it  was  held  that  a 
will  may  be  good  in  part,  though  other  parts  of  it  may  have 
been  obliterated  by  the  testator  subsequently  to  the  execution 
of  it. 

The  demand  of  an  issue,  to  try  whether  the  sheets  of  which 
the  will  is  composed  were  disconnected  when  it  was  executed, 
stands  on  the  same  untenable  ground.  It  is  a  rudimental 
principle  that  a  will  may  be  made  on  distinct  papers,  as  was 
held  in  Earl  of  Easex^a  Case,  cited  in  Lee  v.  Libbj  1  Show.  69. 
It  is  sufficient  that  they  are  connected  by  their  internal  sense, 
by  coherenco  or  adaptation  of  parts.  Were  it  otherwise,  there 
is  no  evidence  that  the  leaves  were  detached  when  the  will  was 
executed.    Thcr  were  sent  to  Mr.  Binn3y  for  examination  in 
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Mrs.  Stott's  life-iim6y  as  '^  three  papers  or  collection  of  leaves,'* 
and  they  were  found  among  her  valuable  papers  in  Uie  same 
state  at  her  death.  In  the  absence  of  evidence  to  the  contrary, 
the  presumption  is  that  they  had  always  been  so. 

As  to  the  interlineations  proved  to  be  in  Mrs.  Stott's  hand- 
writing, yet  insisted  on  in  the  appellant's  argument,  though 
not  included  in  his  specifications,  it  satisfactorily  appears  from 
the  cases  cited  on  the  other  side  that  they  are  of  no  account. 
The  presumption  is,  that  they  were  made  at  or  before  the  time 
when  the  will  was  prepared  for  the  final  act 

Even  had  the  preceding  objections  been  solid  when  the  will 
was  executed,  they  would  be  obviated  by  the  subsequent  repub- 
lication of  it.  Mrs.  Stott  declared  by  a  codicil  that  her  will 
and  codicils  were  written  on  three  collections  of  leaves  or  sheets 
of  paper — ^the  will  subscribed  by  particular  persons,  and  the 
codicils  bearing  particular  dates;  that  they  contained  her  last 
will  and  testament;  that  she  thereby  republished  the  same,  and 
desired  them  to  have  full  effect,  according  to  their  substantial 
meaning,  without  regard  to  their  dates,  and  as  if  they  were  all 
dated  of  that  day.  And  these  papers,  as  she  described  them, 
were  found  fastened  together  at  her  death.  What  mote  could 
she  do  to  make  them  her  will?  Mr.  Binney,  who  prepared  the 
codicil  of  republication,  identified  them,  after  which  there  could 
be  no  doubt  that  no  more  were  republished.  Nor  can  it  be 
doubted  that  republication  by  a  codicil  is  good,  though  the  will 
were  not  present  at  the  time.  This  was,  at  one  time,  more 
than  doubted  by  the  English  judges,  by  reason  of  a  peculiar 
provision  in  their  statute  of  frauds;  but  as  there  is  no  such 
provision  in  our  statute  of  wills,  it  has  not  been  doubted  here. 

It  is  argued,  however,  that  the  memorandum  immediately 
below  the  signature  to  what  was  originally  the  will,  avoided  it 
on  the  principle  of  Hays  v.  Harden^  6  Pa.  St.  409,  because  the 
signature  by  it  ceased  to  be,  in  the  words  of  the  statute,  at  the 
end  of  the  will.  If  this  memorandum,  which  is  without  date, 
actually  preceded  the  codicil  of  republication  in  point  of  time, 
it  became  incorporated  in  the  body  of  the  will,  and  the  signa- 
ture to  the  codicil  became  the  signature  at  the  end  of  the  wilL 
The  presumption  is  that  it  did;  but  suppose  that  it  did  not 
The  matter  in  it  bore  neither  on  the  contents  of  the  will  nor  on 
its  interpretation.  It  was  not  testamentary ;  and  it  was  no  more 
a  part  of  the  will  than  was  the  label  on  the  back  of  it  '^  This 
will,"  subjoined  the  testatrix,  '^  was  commenced  in  the  year  of 
our  Lord  1843,  and  added  to  as  occasion  required."    Very  dif^ 
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ferent  the  additional  matter  in  Hays  v.  Hardeuj  which  consisted 
not  only  of  reasons  for  a  precedent  devise  which  might  have 
mfluenced  the  construction  of  it,  but  an  additional  substantive 
devise,  which  showed  that  the  preceding*  part  had  not  disclosed 
the  testator's  whole  counsel.  The  report  of  the  case  is  imper* 
feet;  and  it  is  necessary  to  say  here  that  the  additional  matter 
was  expressed  in  the  following  words:  '^  3d.  For  the  satisfac- 
tion of  all  concerned,  and  others;  for  many  years  I  made  my 
home  and  residence  with  my  brother,  residing  on  my  farm, 
township  as  above;  while  laboring  under  the  infirmities  of  life, 
his  treatment  towards  me  was  of  such  a  nature  as  to  compel 
me  to  leave  the  house  and  find  an  asylum  in  the  house  of  my 
nephew,  Abraham  Hayr^  as  above;  in  consideration  of  his  hos- 
pitality towards  me,  T  ^11  and  bequeath  to  him  the  above  de- 
scribed farm."  Th^p  was  subscribed  by  witnesses,  but  not 
dgned  by  the  tes^^tor;  and  it  was  as  distinctly  testamentary 
418  the  memorai'.^um  before  us  is  otherwise. 

The  last  objection  is  to  the  probate  of  the  codicil  in  favor  of 
Mrs.  MInigerode.  It  is  doubtful  whether  the  date  at  the  head 
of  it  is  referable  to  it  or  to  a  preceding  codicil,  and  whether  it 
was  executed  before  or  after  the  codicil^of  republication.  If 
the  former,  it  would  undoubtedly  be  valid,  as  an  independent 
addition  to  the  will;  if  the  latter,  the  omission  of  it  in  the  act 
of  republication  might  be  an  implied  revocation  of  it.  The 
law  of  the  case  has  been  clearly  laid  down  in  Smiih  v.  Ctm- 
fiinghaniy  1  Add.  Ec.  448,  cited  in  the  argument.  In  that 
case,  as  in  this,  a  codicil  had  confirmed  and  republished  the 
will,  and  several  codicils  specified  by  their  dates,  but  not  the 
oodidls  in  contest;  and  in  pronouncing  sentence  of  probate, 
6ir  John  Nicholl  said  that  the  revocation  alleged,  if  so  at  all, 
was  an  implied  one,  because  there  was  no  general  clause  of 
revocation;  that  all  questions  of  revocation  are  in  a  greater  or 
less  degree  questions  of  fntention,  because  the  very  £act  of 
tevocation  is  said  to  be  equivocal;  and  that  the  fact  in  that  case 
was  peculiarly  equivocal,  instead  of  being,  as  it  ought  to  be, 
clear  and  unequivocal.  And  the  animus  revocandi  was  rebut- 
ted by  the  pla^e  in  which  the  codicils  had  been  kept,  and  by 
die  compaoy  in  which  they  were  found;  by  the  improbability 
of  an  intention  to  revoke,  by  proof  of  confidential  intercourse 
with  an  executor  and  trustee  nominated  in  one  of  them,  till 
the  testator's  death;  by  the  fact  that  they  contained  the  only 
adequate  provision  for  the  testator's  housekeeper;  and  by  the 
(act  also,  that  they  contained  a  provision  for  the  illegitimate 
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children — circumstances  far  less  indicative  of  intention  than 
those  in  the  case  under  consideration. 

One  of  the  witnesses,  who  had  been  an  attendant  of  Mrs. 
Stott  seventeen  years,  testified  that  she  was  grieved  that  the 
legacy  to  Mrs.  Minigerode  was  not  in  her  will,  and  bade  the 
witness  see  whether  there  were  any  papers  about  it  in  the  port- 
folio; that  the  witness  found  them  all  there,  the  codicil  in* 
eluded,  and  that  they  were  found  in  the  same  place  the  day 
after  the  funeral.  A  niece  of  the  testatrix  testified  that  she 
always  spoke  affectionately  of  Mrs.  Minigerode,  who  was  her 
great-niece,  and  corresponded  with  her;  that  an  affectionate 
intercourse  was  kept  up  till  the  parties  were  separated  by 
death;  that  when  Mr.  Minigerode  called  to  see  her  on  her  sick- 
bed, she  said  she  was  glad  she  had  done  what  she  had  for  hia^ 
wife;  that  she  spoke  of  this  bequest  several  times  during  the 
spring,  after  the  date  of  the  codicil;  that  on  one  occasion  she 
had  the  paper  in  her  hands,  and  in  answer  to  a  question, 
whether  it  were  not  best  to  insert  it  in  the  will,  replied  it  was 
the  same  thing,  as  it  had  her  signature;  and  that  she  then 
placed  it  in  the  portfolio,  where  it  was  found  at  her  death. 
No  declaration  of  intention  could  be  stronger.  We  are  of 
opinion,  therefore,  that  all  the  papers  were  properly  admitted 
to  probate. 

Sentence  affirmed. 


Powsa  OF  Probazx  Coirier  to  Direct  Issnv  of  Fact  to  Jd&t:  See  Afotk' 
kmd  Y.  Wiremarit  23  Am.  Deo.  71.  The  principal  case  is  cited  in  Oraham*p 
Appeal,  61  Pa.  St.  46,  on  the  power  and  duty  of  the  register  of  wills  to  refer 
aa  tasue  of  fact  to  a  jury;  also  in  EakUe  qf  James  Rcinnson,  1 1  Phila.  33. 

IifTiNT  TO  Revokx  MUST  APPEAR  PLAINLY,  to  make  any  act  a  revocaUonr 
See  Rhodes  ▼.  Vinson^  52  Am.  Dec.  686,  collecting  prior  casies  in  the  note. 

Testator's  Name  must  be  Stoned  at  End  of  Wn:.L  under  Penhstl- 
vanUl  Statute:  See  Grahill  v.  j^arr,  47  Am.  Dec.  418,  and  note  referring  t» 
other  cases  on  this  point  In  Heise  v.  /fose,  31  Pa.  St.  250,  it  is  held  thai 
an  unsigned  addition  to  a  once  perfect  wiQ  does  not  destroy  the  inatmment, 
citing  and  distinguishing  the  principal  case. 

Partial  Cancellation,  Btfect  of. — A  partial  cancellation  by  testator  iS' 
prima  fade  evidence  of  revocation,  but  is  open  to  parol  explanation:  Bromis 
WiU,  35  Am.  Dec  174;  but  in  order  to  effect  a  revocation,  the  oanoftllation  or 
destruction  must  be  directed  .against  the  whole  will:  Mahiu^s  AdnCr  v. 
Hobhs^  39  Id.  263.  The  principal  case  is  cited  to  the  point  that  a  testator 
may  obliterate  a  portion  of  his  will  after  execution  without  destroying  it^  in 
/n  re  WiUqf  W.  H.  Fuguei,  11  Phila.  76. 

Will  mat  be  WRrrrsN  on  Sbtarate  Sheets  of  pAFER.^The  prinoipal 
is  cited  as  authority  to  this  effect  in  Ela  v.  Edwards,  16  Gray,  09. 
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Wallace  v.  Habmstad. 

(lA  PlKVfTLyAKlA  8TATI,  461] 

Dn]>  FRAUVOUurrLT  Altibkd  Bbooios  Void,  and  a  tona  Jtde  pnrohaiar 
from  party  altering  the  deed  takea  nothing  by  the  deed. 

AomcT  TO  Altkb  Dbbd  oahvot  bb  Implixd  from  aote  of  the  prindple^  in 
fNtta 

COVXKA29T  on  a  ground-rent  deed  to  recover  grotmd-rent  ac- 
crued by  Wallace  against  Jofiepb  Harmstad.  A  conveyance 
reserving  a  ground  rental  was  made  by  Arrison  and  wife  to 
the  defendant.  And  pursuant  to  an  understanding  between 
Arrison  and  defendant,  that  defendant  should  have  his  own 
time  to  redeem,  no  words  were  inserted  in  the  deed  defining  the 
term  within  which  the  rent  reserved  should  be  extinguishable 
but  a  blank  space  was  left.  After  the  execution  and  delivery 
of  the  deed,  Harmstad  received  a  note  from  Arrison's  scriv- 
ener desiring  him  to  bring  the  deed  to  the  scrivener's  office,  as 
Arrison  desired  to  have  it  recorded.  Defendant  delivered  the 
deed  to  the  scrivener.  When  he  obtained  the  deed  from  the 
recorder  there  were  inserted  in  the  space  which  had  been  left 
vacant,  and  where  words  defining  the  term  within  which  rent 
is  redeemable  are  usuaUy  written,  the  words,  '^  Within  ten 
years  from  the  date  hereof."  Subsequently,  but  before  the  in- 
stitution of  this  action,  Arrison  and  wife  conveyed  the  rent  to 
Wallas.  The  court  refused  to  instruct  the  jury  as  requested 
by  the  plaintiff,  and  instructed  them  that  under  the  above  cir- 
cumstances the  presumption,  in  the  absence  of  evidenoe,  is 
thai  the  alteration  in  the  deed  had  been  made  by  the  plaintiff, 
or  by  some  one  by  his  authority  or  under  whom  he  claimed, 
^"'•rdict  for  the  defendant,  and  plaintiff  brought  error. 

MiUer  and  CadtoaUadery  for  the  plaintiff  in  error. 
/.  A.  PhiUip8y  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  The  doctrine  of  deeds  stands  on 
the  principles  of  the  common  law;  the  doctrine  of  conmierdal 
instruments  stands  on  the  principles  of  the  law  merchant  A 
deed  is  a  solemn  and  a  formal  act;  a  commercial  instrument 
is  neither  solemn  nor  formal.  A  deed  is  not  intended  for  cir- 
culation or  to  be  subject  to  alteration  by  the  exigencies  ol 
trade;  but  a  promissory  not^  or  a  bill  of  exchange  may  in- 
duce new  responsibilities,  while  it  flits  from  hand  to  hand  as 
if  it  were  a  part  of  the  general  currency.  It  is  not  strange, 
therefore,  that  a  commercial  and  a  common-law  security 
should  have  different  consequences  in  respect  of  responsi- 
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bilities  to  thiid  persons.  A  fraudulent  alteration  of  either 
avoids  it  between  the  original  parties;  but  the  necessities  of 
trade  require  that  a  bona  fide  holder  of  a  bill  or  a  note  be 
not  involved  in  the  consequences  of  their  dealings.  On  the 
other  handy  the  assignee  of  a  bond,  whether  legal  or  equitable, 
takes  it  subject  to  defiedcation  and  the  equities  of  the  obligor. 
A  decision  in  the  case  of  a  commercial  instrument,  therefore, 
cannot  be  a  precedent  for  a  case  like  the  present.  The  fraudu- 
lent alteration  of  a  deed  makes  every  part  of  it  a  forgery; 
and  it  is  so  laid  in  an  indictment  In  Rsx  v.  TeaguCj  1  Eng. 
€ro.  Gas.  35,  and  in  Dawson's  CasSy  2  East  P.  C.  979,  S.  C,  3 
Oh.  Grim.  L.  1042,  it  was  held  that  a  forgery  of  a  material  part 
is  a  forgery  of  the  whole,  because  the  legal  efifect  of  the  whole 
would  be  changed;  and  it  would  seem  to  l)e  as  absurd  to 
claim  through  the  forgery  of  a  deed  not  locked  up  in  the 
party's  desk,  as  to  claim  through  the  theft  of  a  horse  not 
locked  up  in  the  owner's  stable.  There  is  no  case  or  book  in 
which  a  deed  fraudulently  altered  has  been  treated  as  only 
voidable.  The  authorities  collected  in  Sheppard's  Touchstone, 
at  page  68,  prove  that  it  is  utterly  void. 

The  attempt  has  been  made  to  raise  an  authority,  implied 
from  the  defendant's  laches  in  parting  with  the  possession  of 
the  instrument,  to  fill  blanks  in  it  to  his  prejudice  before  the 
ground  rent  was  conveyed;  but  the  only  case  cited  to  sustain 
It  is  that  of  a  check,  which  is  inapplicable  to  the  present. 
There  is  no  instanoe  of  an  implied  agency  to  alter  a  deed. 
The  case  of  Ztmeh  v.  Clayej  2  Lev.  85,  is  not  such.  A  and  B 
had  sealed  and  delivered  a  bond  to  G,  and  the  name  of  D  was 
afterwards  interlined;  but  he  also  sealed  and  delivered  it  with 
the  concurrence  of  the  others,  and  it  was  held  to  be  the  bond 
of  all  three.  The  transaction  was  consummated  in  the  pres- 
ence of  all;  and  as  it  was  the  immediate  act  of  all,  there  was 
no  agency  in  the  case.  The  only  case  that  might  be  supposed 
to  give  color  to  the  argument  is  Texira  v.  Evans^  1  Anst.  228, 
cited  by  Mr.  Justice  Wilson  in  the  great  case  of  Master  v. 
MiUcTy  aflirming  S.  C.,  4  T.  R.  320,  which  was,  however,  a  case 
of  express  authority.  Evans,  wanting  to  borrow  four  hundred 
pounds,  or  as  much  as  his  credit  would  raise,  executed  a  bond 
with  blanks  for  the  name  and  smn,  and  sent  it  into  the  market 
by  a  servant,  who  filled  it  up.  On  non  est  factum  pleaded, 
Lord  Mansfield  held  it  to  be  a  good  deed.  Mr.  Preston,  the 
learned  editor  of  Sheppard's  Touchstone,  at  page  139,  ex- 
presses a  powerful  doubt  of  the  solidity  of  that  decision,  inas- 
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much  a8  it  is  founded  on  an  aesumption  that  a  man  may  be 
bound  by  a  deed  executed  in  his  name  by  an  attorney  not  con- 
stituted by  deed — contrary  to  a  fandamental  rule  of  the  com- 
mon law.  Tha^^  case  can  be  sustained,  if  at  all,  only  on  the 
ground  that  the  obligor  had  estopped  himself  by  an  act  in  pais. 
But  it  would  be  unreasonable,  and  inconsistent  with  the  cur- 
rent of  human  transactions,  to  require  a  party  to  keep  his  deed 
under  lock  and  key  in  order  to  preserve  it  from  violation.  Lay- 
men are  not  conveyancers,  and  scriveners  employed  by  them 
use  printed  forms  to  save  trouble;  but  the  law  would  exact 
extreme  vigilance  did  it  require  their  employers  to  supervise 
the  filling  of  the  blanks.  The  exceptions  converge  to  this  one 
point;  and  they  have  not  been  sustained. 
Judgment  affirmed. 

DkLMAHOII  09  AUTBOBITr  TO  BXJBUUTE  SXALZD  LfHTRUXXXT,  OT  tfa6  ntU 

fiotion  of  moh  aa  act,  rnnat  be  by  iiistmment  under  seal:  See  8p(ffofd  ▼» 
Hobbif  48  Am.  Dec  621,  and  caaea  cited  in  the  note;  Paine  ▼.  TtidBer,  88  Id. 
S56;  Reedv.  VtmOttrand,  19 Id.  629;  Blood  ▼.  Ooodridi,  24  Id.  121;  Jadaom 
▼.  Mwrraif,  17  Id.  63. 

AunounoN  of  ImsTBUMZSTB,  ErwEcr  of:  See  Dow  r.  JeweO,  45  Am.  Deo. 
371,  and  caaea  cited  in  the  note.  In  Hamutead  ▼.  WaUaoe,  3  Phila.  227,  the 
principal  caae  is  cited  as  deciding  that  the  estate  of  the  grantee  is  not  affected 
when  the  deed  reserving  ground  rent  is  materially  altered  by  the  grantor^ 
but  that  the  grantor  and  hia  priviea  camiot  recover  the  rent. 


Peiffer  V.  Commonwealth. 

[15  Pbnkstlvakia  Statb,  468.] 

OoMiiOR  Law  Forbiddino  Separation  of  Jurt  in  CiLpiTAL  Casb  before 
they  have  been  discharged  is  of  substantial  purport,  and  a  disobedience 
thereof  will  invalidate  the  verdict. 

SxPARATioN  or  JuBT  ON  INDICTMENT  voR  MuBDBR,  afte^  they  havc  been 
impaneled  and  sworn,  although  with  defendants  consent,  invalidates 
their  verdict*  and  the  prisoner  will  be  held  to  answer  another  indict- 
ment. 

Indictment  of  lilartin  Peiffcr  for  the  murder  of  his  wife. 
After  a  trial  jury  was  sworn,  the  court  below  suggested  that» 
on  account  of  press  of  business,  the  counsel  for  the  common- 
wealth and  for  the  defendant  agree  to  allow  the  jury  to  separate 
and  go  to  their  respective  homes,  to  reassemble  in  the  jury-box 
on  the  following  Tuesday.  This  was  done.  After  the  return 
of  the  jury,  the  trial  proceeded,  and  the  jury  found  the  defend- 
ant guilty  of  murder  in  the  first  degree.  The  defendant  was 
sentenced  to  death.  Error  was  assigned  on  behalf  of  the  de> 
fendant. 
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JVmZb,  for  the  plaintiff  in  error. 
Palmer^  for  the  defendant  in  error. 

By  Coorty  Gibbon^  C.  J.  Eren  the  forms  ai^d  usages  of  the 
law  conduce  to  jostice;  but  the  common  law,  which  forbids  the 
separation  of  a  jury  in  a  capital  case  before  they  have  been 
discharged  of  the  prisoner,  touches  not  matter  of  form,  but 
matter  of  substance.  It  is  not  too  much  to  say  that  if  it  were 
abolished,  few  influential  culprits  would  be  convicted,  and 
that  few  friendless  ones,  pursued  by  powerful  prosecutors,  would 
escape  conviction.  Jurors  are  as  open  to  prejudice  from  per- 
suasion as  other  men,  and  neither  convenience  nor  economy 
ought  to  be  consulted,  in  order  to  guard  them  against  it.  Let 
them  have  every  comfort  compatible  with  their  duties;  but  let 
them  not  be  exposed  to  the  converse  of  those  who  might  per- 
vert their  judgment  Before  the  trials  of  Tooke,  Hardy,  and 
Stone,  no  English  court  had  adjourned  in  the  trial  of  a  capital 
case;  and  when  an  adjournment  became  necessary,  the  jurors 
were  kept  together  and  closely  secluded.  We  bad  preceded 
them.  The  slowness  of  counsel  in  challenging,  their  minute- 
ness in  taking  down  the  words  of  witnesses,  their  protracted 
cross-examinations,  and  their  endless  speeches,  had  made  it 
impossible  to  finish  a  trial  at  a  sitting,  and  the  jurors  were 
disposed  of^  during  the  recess,  as  the  English  courts  after- 
wards disposed  of  them.  Such  was  the  practice  in  Pennsyl- 
vania; but  in  some  of  the  other  states,  it  may  have  been,  as  it 
is  at  this  day,  still  more  relaxed.  An  experience  of  half  a 
century  recalls  to  me  no  instance  of  a  departure  from  it  before 
the  present.  The  attorney-general  has  argued  that  there  was 
in  fact  no  departure,  because  the  jury  were  not  allowed  to 
separate  after  the  clerk  had  gone  through  the  formality  of 
stating  to  them  the  substance  of  the  indictment,  the  plea,  the 
issue,  the  submission  of  the  prisoner  to  them  for  trial,  and  the 
nature  of  their  function.  But  his  statement  is  only  an  an- 
nouncement of  what  has  been  done.  A  juror  is  charged  with 
a  prisoner  as  soon  as  he  has  looked  upon  him  and  taken  the 
oath;  for  he  cannot  be  withdrawn.  The  trial  has  commenced, 
and  the  prisoner  stands  before  him  as  one  of  his  judges.  In 
this  case,  the  jury  were  allowed  to  separate  after  they  were  im- 
paneled and  sworn.  True,  that  took  place  with  the  prisoner's 
consent;  but  there  is  right,  reason,  and  sound  sense  in  Chief 
Justice  Abbott's  remark,  in  Bex  v.  Wodfj  1  Chit.  401,  that  he 
ought  not  to  be  asked  to  consent.    Who  dare  refuse  to  consent^ 
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when  the  accommodation  of  those  in  whose  hands  are  the 
issues  of  his  life  or  death  are  involved  in  the  question?  He 
would  have  to  calculate  the  chances  of  irritation  from  being 
annoyed  on  the  one  hand,  or  of  tampering  on  the  other.  The 
law  is  undoubtedly  settled  by  precedent  that  a  prisoner's  con- 
sent to  the  discharge  of  a  previous  jury  is  an  answer  to  a  plea 
of  former  acquittal;  but  the  instant  a  jury  is  discharged,  the 
prisoner's  life  is  no  longer  in  their  power;  or  if  he  should  be 
the  cause  of  their  being  sent  back  to  protracted  confinement, 
the  value  of  a  single  chance  in  his  wretched  condition  would 
disarm  their  resentment.  Still,  I  think  no  consent  of  a  pris- 
oner, in  the  extremity  of  his  need,  ought  to  bind  him. 

It  is  ordered  that  the  judgment  be  reversed,  and  that  the 
prisoner  remain  committed  to  answer  another  indictment. 


Skpabation  of  Jubt  vubxsq  Pbooriss  of  Crdccval  Tbial:  See  Ikurit 
T.  SiaUt  45  Am.  Dea  609,  and  note  dting  prior  caees.  In  capital  oaaea,  it  is 
not  allowed:  MeSmnqf  t.  People,  48  Id.  66^  with  note  dieooMing  the  mibjeet 
at  length;  State  v.  Honuby^  41  Id.  SOS,  dting  prior  caaea  in  the  note.  Hie 
principal  caae  ia  dted  on  thia  point  in  CcmmomemUk  y.  Thompaon,  4  FhiU. 
220.  In  McOorHe  v.  State,  14  Indl  41,  the  prindpal  caae  ia  cited  to  the  point 
that  the  conaent  of  the  defendant  to  the  diachaj^  of  a  jnry  dnring  the  pro- 
greaa  of  a  criminal  trial  ia  not  a  bar  to  another  trial  for  tiie  aame  oflfenae.  In 
CommomonUk  ▼.  OoatOo,  128  Uaaa.  90y  the  oonrt  hdd  that  it  ia  at  leaat 
doubtful  whether  the  conaent  of  the  court  to  the  aapafation  of  a  capital  juy 
daring  the  trial  could  cure  the  difficulty. 


EOEEL   V.    MUBPHEY. 

[lA  PSMNSTLTAinA  SVATl,  488.J 

iBDBBrcATini  AsBUMPSiT  MAT  BB  MAniTACTBD  by  a  party*  wfao  haa  fully  dia- 
chazged  the  atipolationa  of  a  written  contract;  bat  where  hia  perlorm* 
ance  ia  inoomplete,  he  ia  driyen  to  hia  action  npon  the  contract  itaalf^ 
with  ayermenta  ezcaainghia  non-performance. 

Pbombbobt  Kon  at  Matubitt  Pbksbxts  Contbaot  Pbbfbot  m  All  m 
Pabis  when  atanding  alone,  and  ia  competent  to  anatain  an  action  at  law 
unaapported  by  any  other  fact. 

Ublxquxdatbd  Damaois  Inoubbxd  bt  Dbfendabt,  thbouoh  PLAnram^a 
SuasiQUBRT  KoN-ooMFUANOB  with  8ome  or  any  of  hia  ooyenaat%  may 
be  introdaced  aa  an  equitable  def enae  to  a  note  'prenooaly  given  to 
plaintiff  by  defendant,  according  to  agreement,  in  part  payment  on  the 
onfalfilled  contract. 

Mbasvbi  of  Damaois  fob  BBBacH  <3fr  ComotAior  i^the-  peoaniary  loaa  aof- 
f ered  therefrom. 

Loss  OF  CoMMBBCiAL  Cbbdit  IB  BOT  EflfxxiiAXBD  AS  Daxaobb  foT  breach  d 
contract,  nnleaa  it  immediately  conneota  itaalf  with  aome  tangible  peco* 
niary  lose  of  which  it  waa  the 


60S  Eckel  v.  Mubfhet.  [Peon* 

VsimoR  OoimAoniro  to  DfeLzriB  Goods  at  Depot  ov  OoiaEoir  Cabbue 
cannot  ezciue  non-performanoe  by  proving  tliat  the  Tendee  did  not  bw 
niflh  a  plaoe  «t  the  depot  for  the  deposit  of  the  gooda»  as  tfaia  is  the  ven- 
dor's duty. 

This  was  an  action  on  a  promissory  note  and  a  count  Cor 
goods  sold  and  deliTered,  brought  by  Eckel,  the  payee,  against 
Murphey,  the  maker.  Eckel  had  agreed  to  deliver  all  the  coal 
mined  and  taken  out  of  his  colliery  during  a  certain  period; 
and  Murphey  agreed  to  pay  a  certain  sum  per  ton  therefor, 
and  authorized  Eckel  to  draw  weekly  drafts  upon  him,  one  of 
which  advances  is  the  note  sued  on.  Plaintiff  proved  his  note, 
and  rested.  Defendant  introduced  the  contract  and  an  account 
current  sent  him  by  Eckel,  wherein  it  appears  that  the  advances 
made  by  Murphey  to  Eckel,  among  which  is  the  note  sued  on, 
which  amounted  to  about  seven  hundred  and  fifty  dollars,  ex- 
ceed the  value  of  the  coal  received  by  about  five  hundred  and 
fifty  dollars.  A  letter  from  Eckel  to  Murphey  informed  the 
latter  that  he  was  unable  to  send  any  more  coal.  Defendant 
introduced  other  breaches  of  the  agreement,  such  as  that  the 
coal  furnished  was  of  inferior  quality  to  that  stipulated  for  in 
the  agreement,  and  that  coal  had  been  sold  to  other  parties. 
There  was  testimony  that  although  difficulties  were  met  with 
by  Eckel  in  working  his  coal  veins,  considerably  more  coal 
could  have  been  supplied.  Defendant  was  allowed  to  intro- 
duce testimony  to  the  effect  that  his  credit  was  injured  by 
plaintiff's  non-performance  of  his  agreement;  that  he  entered 
into  extensive  contracts,  which  he  was  on  that  account  unable 
to  perform;  and  that  the  protest  of  the  note  in  suit  had  im- 
paired his  credit,  for  the  purpose  of  defalking  the  damages 
sustained.  Plaintiff  excepted  to  the  admitting  of  this  evidence. 
Part  of  the  contract  for  the  delivery  of  the  coal  was  that  if 
plaintiff  could  not  obtain  carriage  by  a  railroad  mentioned,  he 
might  send  the  coal  by  Navigation  cars,  and  deliver  it  at  their 
landings  at  Schuylkill  haven.  Plaintiff  offered  to  prove  that 
he  could  not  obtain  a  sufficient  number  of  cars  of  the  first  rail- 
road mentioned,  to  enable  him  to  ship  the  coal  as  fast  as  neces- 
sary, and  that  defendant  furnished  no  place  for  a  deposit  of 
the  coal  at  the  landings  of  the  Schuylkill  Navigation  Company. 
The  court  refused  to  admit  this  evidence,  and  plaintiff  excepted. 
This  was  the  thh-d  bill  of  exceptions.  The  court  instructed  the 
jury  that  the  plaintiff  could  not  recover  in  this  form  of  action, 
unless  he  showed  that  he  had  performed  the  contract  on  his 
part.   Plaintiff  excepted  to  the  charge,  and  error  was  assigned. 
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Campbell  and  BannaUy  for  the  plaintiff  in  error. 
HugheSj  for  the  defendant  in  error. 

By  Court,  Bell,  J.  The  instruction  given  to  the  jury  below, 
that  the  plaintiff  could  not  recover  without  showing  a  complete 
performance  on  his  part  of  the  written  agreement  of  January, 
1848,  is  professedly  founded  on  the  doctrine  declared  in  Algeo 
V.  AlgeOj  10  Serg.  &  R.  235,  and  Harris  v.  Liggetj  1  Watts  A  S. 
801.  But  in  the  hurry  almost  necessarily  attendant  upon  a 
trial  at  bar,  the  court  overlooked  a  very  important  feature  of 
the  present  controversy,  broadly  distinguishing  it  from  the  au- 
thorities cited.  In  those  cases,  the  somewhat  anomalous  rule 
was  recognized,  that  where  a  party  had  fully  discharged  the 
stipulations  of  a  written  contract  for  services  to  be  rendered, 
he  may  recover  in  indebitatus  oMumpsiij  using  the  written 
agreement  as  evidence;  but  where  his  performance  is  incom- 
plete, he  is  driven  to  his  action  upon  the  contract  itself,  with 
averments  excusing  his  non-performance.  The  reason  given 
is,  that  full  performance  of  a  contract  creates  a  moral  duty  to 
compensate  it,  independently  of  the  obligation  of  the  con^ct 
itself,  while  a  deficient  performance  gives  birth  to  no  corre- 
sponding liability.  Or  in  other  words,  from  the  complete  dis- 
charge of  such  a  covenant  springs  an  implied  undertaking  to 
pay  for  the  benefits  conferred,  but  the  law  will  infer  no  such 
promise  from  half  performance.  In  the  latter  case,  the  diffi- 
culty in  sustaining  the  common  count  for  work  and  labor 
is  found  in  the  absence  of  a  consideration  adequate  to  raise  a 
promise,  and  consequently  the  very  foundation  of  indebitatus 
as8ump9it  is  wanting. 

But  no  such  obstacle  lies  in  the  way  of  the  present  plaintiff. 
His  action  is  based  upon  a  legal  instrument,  which  in  itself  im- 
ports a  sufficient  consideration,  and  of  itself  furnishes  a  cause 
of  action  without  reference  to  extraneous  considerations  or 
averments.  By  the  mere  proof  of  its  execution,  he  vindicates 
his  right  to  come  into  court,  and  may  call  upon  his  adversary 
to  answer.  Unlike  the  implied  promise  deriving  its  efficacy 
from  a  distinct  written  agreement,  and  which  must,  therefore, 
be  considered  in  reference  to  something  dehors^  a  promissory 
note,  standing  alone,  presents  a  contract  perfect  in  all  its  parts, 
and  competent  to  sustain  an  action  at  law  unsupported  by 
any  other  fact.  In  the  one  case,  the  complaining  party  must 
prove  complete  execution  of  an  independent  agreement  in  order 
to  raise  a  consideration;  in  the  other,  he  is  driven  to  no  such 

AM.  Dec.  Vol.  Lni'-4I9 


610  EcESL  V.  MuBPHET.  [Peniu 

necessity.  Nor  is  this  difference  a  merely  technical  one;  it  is 
a  distinction  of  substance,  suggested  by  the  diverse  character 
of  the  contracts.  In  the  former  instance,  the  obligation  of  pay- 
ment depends  altogether  upon  subsequent  performance;  in  the 
latter,  the  undertaking  is  completed  by  mere  lapse  of  time. 
Prima  facie^  therefore,  he  who  draws  a  bill  or  makes  a  note 
subjects  himself  to  an  action  upon  the  expiration  of  the  stipu- 
lated credit,  and  this  liability  is  sufficient  for  this  plaintiff's 
purpose  in  the  first  instance.  The  defendant  has  expressly 
promised  to  pay  a  certain  sum  of  money  on  a  particular  day. 
He  cannot  wholly  avoid  this  promise  by  showing  that  it  origi- 
nated in  another  contract,  unless,  indeed,  this  involves  a  total 
failure  of  consideration. 

Another  objection,  nearly  allied  to  that  just  disposed  of,  was 
presented  on  the  argument.  It  was  suggeisted  that  as  the  note 
in  suit  may  be  regarded  as  a  part  of  an  entire  contract,  there 
can  be  no  recovery  upon  it  without  proof  of  faithfulness  on  the 
part  of  the  plaintiff,  or  that  strict  performance  was  prevented 
by  the  defendant,  according  to  Shaw  v.  Turnpike  Company ^  2 
Penr.  &  W.  454;  Martin  v.  Schoenbergery  8  Watts  &  S.  869,  and 
other  adjudications  of  that  class.  But,  apart  from  the  nature 
of  the  contract  imported  by  a  promissory  note,  already  consid- 
ered, and  which,  in  connection  with  a  similar  objection,  was 
glanced  at  in  Foulke  v.  Harding^  18  Pa.  St.  242,  the  answer  is, 
that  by  the  terms  of  the  original  agreement  between  these  par- 
ties, the  coal  furnished  by  the  plaintiff  was  to  be  paid  for 
weekly,  by  drafts  drawn  on  the  defendant,  for  which  it  is 
understood  the  present  note,  with  others,  was  substituted.  It 
is  thus  made  manifest  the  vendor  was  not  to  await  payment 
until  his  entire  contract  was  fulfilled.  Periodical  payments 
were  expressly  stipulated  for,  and  as  this  note  was  given  and 
accepted  in  pursuance  of  this  stipulation,  the  demand  of  pay- 
ment is  strictly  in  accordance  with  the  agreement.  This  be- 
ing so,  the  difficulty  is  to  know  how  this  demand  may  be 
resisted  on  the  ground  of  subsequent  failures  by  the  plaintiff. 
As  the  law  on  this  subject  was  anciently  understood,  such  a 
defense  would  not,  perhaps,  have  been  listened  to.  But  under 
the  liberal  rule  first  distinctly  recognized  by  our  cases  of 
Steigleman  v.  Jeffries^  1  Serg.  &  R.  477  [7  Am.  Dec.  626],  and 
Heck  V.  Shener,  4  Id.  249  [8  Am.  Dec.  700],  injuries  infficted 
by  distinct  violations  of  the  original  contract,  as  springing 
from  the  same  transaction,  may  be  introduced  by  way  of 
equitable  defense,  to  be  compensated  in  damages;  or  under 
our  recent  decisions  the  unliquidated  damages  incurred  by 
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the  defendant,  through  the  plaintiff's  non-compliance  with 
flome  or  any  of  his  covenants,  may  be  defalked  from  the 
amount  of  the  note. 

But  the  measure  of  these  damages  is  the  pecuniary  loss  suf- 
fered by  the  vendor  of  the  coal,  from  its  non-delivery  according 
to  the  terms  of  the  contract.  The  injury  inflicted  by  a  loss  of 
commercial  credit  is  not  such  as  can  be  estimated  by  a  com- 
mon-law jury.  It  is,  consequently,  to  be  excluded  from  con* 
sideration  when  ascertaining  the  extent  of  damages  to  be 
assessed,  unless,  indeed,  it  immediately  connects  itself  with 
some  tangible  pecuniary  loss,  of  which  it  was  the  cause.  It  is 
the  pecuniary  injury,  tiie  actual  deficit  in  dollars  and  cents, 
which  is  to  furnish  the  standard  by  which  the  set-off  of  the 
defendant  is  to  be  measured;  but  I  can  easily  conceive  that, 
as  explanatory  of  this,  a  failure  of  credit  occasioned  by  the 
misconduct  of  the  vendor  may  be  introduced  in  evidence. 
But  bald  proof  of  a  loss  of  credit,  such  as  was  received  under 
exception  at  the  trial,  is  obnoxious  to  objection,  as  tending  to 
mislead  the  jury  by  vague  and  unsubstantial  conjecture  of 
injury. 

The  proposed  evidence  mentioned  in  the  third  bill  of  except 
tions  was  properly  enough  rejected,  for  the  simple  reason  that 
it  was  the  duty  of  the  plaintiff,  and  not  of  the  defendant,  to 
find  a  place  of  deposit  for  the  coal  at  the  navigation  company's 
landings. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

LO68  OF  Ck>iaf  BBCIAL  CrXDIT  AKD  FuTURX  FBOB4BLB  PBORT,  whUk  Mti« 

mated  as  damages:  See  Domnell  v.  Jcnie$f  62  Am.  Deo.  194,  and  note  referring 
to  prior  cases. 

MxASUBX  ov  Dahaois  WmcH  MAT  BE  RsoouFED  BT  VxNDKB  when  Tondor 
faik  to  perform  part  of  the  contract:  See  Cole  t.  SwamUm,  62  Am.  Deo.  288| 
and  note  citing  prior  cases. 

Mbasubb  of  Dahaobs  for  Bbbacu  of  Goimucr  to  Dbltvbb  Ooomi  See 
^trlong  ▼.  PcUeif^  60  Am.  Dec  636,  citing  prior  cases  in  the  note. 

iHDKBITATUa  AsSUlfFSIT  WnJU  NOT   LiB    IN    CaSB  OF  PaBTLT  PEBFOBMBD 

Wbittbn  Contbaot:  See  Rankin  v.  Darnell,  62  Am.  Dec  667,  and  note  cit- 
ing prior  cases.  In  AfcManua  v.  CaaMy,  66  Pa.  St.  262,  the  principal  case 
is  cited  to  the  point  that  when  a  special  contract  has  been  fnUy  performed, 
the  party  having  folly  periormed  it  may  maintain  indebitatue  aaawnpeU^  and 
declare  in  the  common  counts  for  work,  labor,  or  services  performed. 

Unpah)  PROMsaoRT  NoTB  AT  Maturitt  Constitdtbs  Complbts  Causb  eF 
AonoN:  See  North  Bank  v.  Abbol,  26  Am.  Dec  334. 

Dbuvbry  Prbcbdbnt  to  Rboovbrt  on  Contract  of  Salb,  whbn.— In 
Dey  v.  DooB,  24  Am.  Dec  137,  it  is  held  that  where  the  goods  are  to  be  de- 
liyered  before  payment,  the  vendor  may  soe  without  averring  and  proving 
performance  on  his  part. 
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Harlan  v.  Harlan. 

ns  PnnraTLTAXiA  8tat%  607.] 
RKPLimr  MAT  BB  MAisnAJXED  BT  Onb  hatcto  Biqbt  0V  Pobbmiob, 

wfatftlier  ho  hat  ever  had  potannian  or  iiot»  and  whether  hia  firoperty  in 

the  gooda  ba  abaolnte  or  qualified. 
Maghxhbbt  of  Conov  ob  Woolbb  Mabvtaotobt  which  ia  neocaeagy  to 

oonatttnta  it  ia  a  part  of  the  freehold,  and  aa  aoeh  wiU  paaa  by  deed  of 

the  rendor  oouTeying  the  land  on  whidi  the  mannfaotory  atanda^  or  hy 

the  deed  of  the  aheriflf  who  aeUa  the  real  aetata  of  the  owner  nnder  ese* 

cation. 
Fdctubb  Wbobovollt  Dbtaobbd  ibom  FBBBaoLD  Bboombb  Pbbsohal 

Pbopbbtt  OB  OwvBR  OB  801L,  and  he  may,  in  general,  maintain  tracer 

or  replevin  for  the  aame. 
Tbotxb  ob  Rbplbvin  bob  FncnrBBB  Bbmotbd  will  hot  La  againat  one 

in  aotoal  adverae  poaaeeaion  of  the  bnd  and  ^i^i^g  title  thereto. 
TiTLB  TO  Rbaltt  MAT  BB  Tbxbd  LfozDBNTALLT  IB  RifLBVUi  or  Other  tna* 

aitory  action. 

TBKBORABT    POSSBflflXON    BT    EXBOOTKUf    DBIBBIIABT    OV   FKBHIBB    80LD 

VBDKB  ExBOunoB  ia  not  aaoh  an  adTacae  poaMaiion  aa  wiU  defeat  aetioQ 
of  replerin  brought  by  the  porohaaer  at  the  aale  to  reoorer  fixtuea  re- 
moved by  the  party  in  poneaaion. 
DBOLARATXONa  07  PLAiRTinr  IB  ExBomxoN,  who  afterwarda  became  the 
porohaaer,  diaolalming  title  to  fiztorea  on  the  land  add  nnder  ezeevtiaB, 
do  not  eatop  him  from  aaaerting  title  to  the  flztmea  in  an  aotion  of  re- 
plevin therefor;  if  hia  deolarationa  were  made  in  ignonnoe  of  hia  ij^^it^ 
and  with  no  intention  to  relinqniah  hia  own  property. 

Replbvin,  Josiah  Harlan  against  Mary  Harlan,  Anne  Ebtr- 
lan,  and  Edward  Harlan,  to  recover  certain  machinery,  to  wit, 
a  picker  and  a  speeder.  Edward  Harlan  was  formerly  the 
owner  of  the  Glenville  estate,  on  which  was  situated  a  woolen 
and  cotton  factory  provided  with  machinery.  Afterwards,  he 
made  an  assignment  for  the  benefit  of  his  creditors  to  John 
Moss,  who  conveyed  the  land  to  Mary  Harlan,  and  sold  the 
machinery  as  personal  property  to  Sarah  Harlan.  Sarah  con- 
tinued the  business  of  manujG&cturing  under  the  management 
of  Edward  Harlan.  She  failed,  and  sold  the  machinery  to 
Mary  Harlan.  The  mill  and  machinery  were  then  leased  by 
Mary  Harlan  to  Anne  Harlan,  who  employed  Edward  Harlan 
as  manager  and  continued  the  business.  Mary  Harlan  owed 
Josiah  Harlan  a  certain  sum  which  was  secured  by  two  judg- 
ments. Under  an  execution  issued  on  one  of  these  judgments, 
the  Glenville  real  estate,  now  belonging  to  Mary  Harlan,  was 
sold,  and  Josiah  Harlan  became  the  purchaser  and  received  a 
sheriff's  deed  of  the  property.  He  soon  after  served  notice  on 
Mary  and  Anne  Harlan  to  quit  the  premises  in  three  months. 
About  the  time  the  levy  was  made  on  the  real  estate  Mary 


Deo.  I860.]  Hablan  v.  Habian.  618 

assigned  for  the  benefit  of  her  creditors  to  Pyle.  Pyle  sold  the 
speeder,  which  is  sought  to  be  recovered  herein,  to  a  third 
party,  but  it  was  not  removed  from  the  mill  at  that  time. 
Soon  after  the  expiration  of  the  three  months  mentioned  in  the 
notice  to  quit,  the  defendants  removed  from  the  land,  but  took 
with  them  all  the  machinery  of  the  mill,  which  included  the 
picker  and  speeder  sued  for  herein.  When  they  removed, 
plaintiff  was  in  possession  of  the  land,  but  Edward  Harlan 
held  the  keys  to  the  factory,  and  refused  to  deliver  them  to 
plaintiff  when  asked  to  do  sa  The  question  was,  whether  ao» 
tion  would  lie  under  the  circumstances.  An  exception  was 
taken  by  the  plaintiff  to  an  overruling  of  his  objection  to  ihe 
admission  of  the  testimony  of  Brinton  Darlington,  the  sheriff 
who  levied  the  execution.  He  testified  that  the  plaintiff  had 
cold  him  to  levy  on  the  real  estate,  and  when  asked  if  there 
was  no  personal  property,  had  said  that  the  machinlary  had 
been  assigned  to  Pyle.  Plaintiff  also  told  him  that  he  as 
sheriff  had  nothing  to  do  with  the  machinery  or  other  per- 
sonal property.  Plaintiff  excepted  also  to  the  charge  of  the 
court,  and  the  verdict  being  for  the  defendants,  brought  error. 
The  points  relied  upcm  appear  in  the  opinion. 

Xema,  for  the  plaintiff  in  error. 

W.  DarliftgUmj  for  the  defendants  in  error. 

By  Court,  Bogebs,  J.  It  is  well  settled  as  a  general  princi- 
ple, that  in  Pennsylvania,  replevin  lies  wherever  one  man 
claims  goods  in  the  possession  of  another,  and  this,  whether 
the  claimant  has  ever  had  possession  or  not,  and  whether  his 
property  in  the  goods  be  absolute  or  qualified,  provided  he  has 
the  right  of  possession:  Weaver  v.  Zaiorence,  1  Dal.  167; 
Shearick  v.  Huber,  6  Bum.  3;  Woods  v.  iVtxon,  Add.  184  [1 
Am.  Dec.  864];  Stougkton  v.  Rappalo,  3  Serg.  &  B.  562.  It  is 
also  undisputed  that  in  this  state,  the  machinery  of  a  cotton 
or  woolen  manufactory,  which  is  necessary  to  constitute  it,  is 
a  part  of  the  freehold;  and  as  such,  will  pass  by  the  deed  of 
the  vendor  conveying  the  land  on  which  the  manufactory 
stands,  or  by  the  deed  of  the  sheriff  who  sells  the  real  estate 
of  the  owner  under  execution.  So  if  a  fixture  or  other  part 
of  the  real  estate  be  wrongfully  detached  from  the  freehold,  the 
thing  detached  becomes  the  personal  property  of  the  owner  of 
the  soil,  and  he  may,  in  general,  maintain  trover  or  replevin 
for  the  same.  Considering  these  general  principles,  the  de> 
fendant  contends  that  replevin  is  not  the  proper  remedy, 
because  it  falls  within  the  scope  of  other  cases  equally  well 
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settled,  begmning  with  Mather  v.  Trinity  Churchy  3  Serg.  & 
B.  509  [8  Am.  Dec.  663],  recognized  in  Baker  y.  Howell,  6  Id« 
476;  Brown  v.  Caldwell,  10  Id.  114  [IS  Am.  Dec.  660];  that 
replevin  is  not  the  proper  action  to  try  title  to  land.  In  Maiher 
V.  Trinity  Churchy  it  is  ruled  that  trover  for  stone  and  gravel 
from  land  does  not  lie  by  one  who  has  the  right  of  possession 
against  the  person  who  has  the  actual  adverse  possession  of 
the  land  and  sets  up  title  to  it  It  will  be  remarked  that  it  is 
not  the  actual  possession,  but  it  is  the  actual  adverse  posses- 
sion  of  a  person  who  claims  title  to  it,  that  is  the  criterion. 
The  case  is  put  on  this  ground  by  Chief  Justice  Tilghman  and 
Justice  Duncan,  both  of  whom  delivered  elaborate  opinions; 
a  criterion  from  which  none  will  dissent,  when  it  is  considered 
what  inconveniences  would  arise  from  a  contrary  decision. 

Baker  v.  Howell  is  a  case  of  similar  description,  in  which  it 
is  held  that  an  action  for  money  had  and  received  would  not 
He  for  the  price  of  sand,  taken  from  a  sand-bar  to  which  both 
the  plaintiff  and  defendant  claimed  title,  and  sold  by  defend- 
ant. Mr.  Justice  Duncan  says  an  action  of  aseuvvpsii  for 
money  had  and  received  is  not  the  form  of  action  in  which 
conflicting  titles  to  land  or  the  right  of  inheritance  may  be  tried. 
To  the  same  effect  is  Brown  v.  Caldwell,  10  Serg.  &  R.  114  [13 
Am.  Dec.  660].  In  that  case,  it  is  ruled  that  replevin  will  not 
lie  by  one  not  in  the  actual,  exclusive  possession  of  land,  what- 
ever title  he  may  claim,  against  one  who  is  in  the  actual,  visi- 
ble, notorious  occupancy  and  possession  thereof,  claiming  the 
right  for  slates  taken  out  of  a  quarry  on  the  land.  There 
Caldwell  was  in  the  actual  possession  of  land  containing  a 
slate  quarry,  claiming  it  as  his  own,  in  fact  ultimately  ad- 
judged to  be  his  property.  Brown  replevied  the  slate  after  it 
was  quarried,  and  the  court  decided,  for  reasons  which  are 
mianswerable,  that  ejectment,  and  not  replevin,  was  the  proper 
form  to  try  the  title.  For  similar  reasons  was  the  case  of 
EUiott  V.  Powell,  10  Watts,  454  [36  Am.  Dec.  200],  ruled. 

Powell  V.  Smith,  2  Watts,  127,  is  relied  on  by  the  defendant, 
and  is  supposed  to  decide  the  broad  principle  that  an  action  of 
replevin  cannot  be  maintained  when  the  plaintiff  can  make 
title  to  the  chattel  only  by  making  title  to  the  land  from  which 
it  was  severed.  That,  as  an  abstract  principle,  cannot  be  sus- 
tained, for  to  maintain  the  suit  it  must  in  all  cases  be  shown 
that  the  title  to  the  soil,  even  as  against  a  stranger,  is  in  the 
plaintiff.  It  is  because  he  owns  the  land  from  which  it  is 
severed  that  he  is  entitled  to  the  chattel,  and  this  surely  must 
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be  flhown  or  conceded.  Thus,  in  the  case  of  unseated  lands, 
you  can  sustain  an  action  for  timber  manufactured  into  lumber 
by  a  trespasser,  only  by  proving  title  to  the  land  from  which 
it  was  severed.  This  is  too  plain  a  proposition  to  need  the  aid 
of  authority.  The  truth  is,  Powell  v.  Smith  merely  affirms  the 
principle  ruled  in  Mather  v.  Trinity  Churchy  Baker  v.  HoweUj 
Brown  v.  CaldweU^  and  other  kindred  cases.  It  is  true  there 
was  a  recovery  in  ejectment,  but  no  habere  fa^as  had  been 
issued,  and  consequently  the  possession  of  the  defendant  con- 
tinued, as  before,  to  be  adverse.  The  remedy,  therefore,  was 
not  replevin,  but  an  action  for  mesne  profits,  or  by  writ  of 
estrepement. 

The  question  is,  Does  this  case  fall  within  the  principle  al- 
ready adverted  to,  that  replevin  lies  wherever  one  man  claims 
goods  in  the  possession  of  another?  or  is  it  included  in  the 
class  of  exceptions  indicated  in  Mather  v.  Trinity  Churchy  and 
other  cases?  I  have  no  hesitation  in  saying  it  is  embraced  by 
the  former.  The  property  firom  which  the  picker  and  speeder 
were  severed,  on  the  acknowledgment  of  the  sherifT's  deed 
became  ipso  facto  the  estate  of  the  plaintiff;  and  inasmuch  as 
there  were  fixtures  belonging  to  the  mill,  they  became  his 
property  also.  He  had  not  only  a  fee  in  the  premises,  but  he 
was  entitied  to  the  possession  also;  for  it  cannot  be  doubted 
that  he  was  entitied  to  an  action  of  ejectment,  which  is  an 
action  to  try  the  right  of  possession,  inmiediately  after  the 
acknowledgment  of  the  deed.  That  he  might  have  pursued  a 
shorter  mode,  pointed  out  by  the  act  of  assembly,  is  nothing 
to  the  purpose.  What  is  alone  material  is,  that  he  had  the 
titie  and  the  right  to  the  possession,  and  there  was  no  claim  of 
titie  to  the  realty  made  by  defendants.  After  the  acknowledge 
ment  of  the  sheriff's  deed,  the  plaintiff  stood  in  the  relation  of 
quad  landlord,  the  owner,  the  tenant,  if  you  please,  holding 
over  after  the  expiration  of  the  term.  Although  the  actual 
possession  is  in  the  defendants,  yet  there  is,  in  the  sense 
attached  to  it  in  the  cases  cited,  no  adverse  holding,  nor  the 
semblance  of  a  contest  as  to  the  titie.  The  titie  never  has 
been  nor  ever  can  be  disputed  by  thenL  The  mere  asserti(m 
of  a  titie  would  be  nothing.  The  court  looks  to  the  substance, 
and  where  it  appears  that  in  truth  it  is  a  trial  of  titie,  then  it 
is  properly  ruled  that  replevin  is  not  the  proper  action,  but 
that  it  must  be  tried  in  another  form.  Beyond,  the  cases  do 
not  go,  nor  does  public  policy  require  they  ^ould.  As  is  said 
in  EOAott  V.  PowM,  10  Watts,  463  [86  Am.  Dec.  200],  it  is  a 
mistaken  supposition  that  titie  to  real  estate  may  not  be  ind- 
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dentally  tried  in  a  transitory  action,  much  less  that  replevin 
can  be  maintained  only  when  the  plaintiff  can  make  title  to 
the  chattel  by  making  title  to  the  land  from  which  it  was 
severed.  In  many  cases,  and  indeed  in  all  of  this  description, 
there  is  no  other  way  of  making  title  to  the  chattel  but  by 
proving  plaintiff's  title  to  the  land,  of  which  the  following  cases 
are  examples:  Heath  v.  Ross^  12  Johns.  140;  Higginson  v.  York^ 
6  Mass.  341;  Player  v.  RoberU,  W.  Jones,  243. 

In  the  case  of  uncultivated  land,  as  before  said,  possession 
can  only  be  proved  by  proving  title.  Indeed,  proof  of  jiosses- 
sion  itself  is  proof  of  title.  To  the  same  purport  is  Wright  v. 
Quierj  9  Watts,  172  [36  Am.  Dec.  108],  and  Elliott  v.  PoweU, 
10  Id.  465  [36  Am.  Dec.  200].  Here,  the  evidence  of  title 
proved  the  right  of  possession,  which  was  necessary  to  main- 
tain the  action.  Having  the  right  of  possession,  the  temporary 
occupation  of  the  premises  is  not  such  an  adverse,  hostile,  no- 
torious possession,  claiming  title,  as  will  defeat  the  action.  I 
have  already  remarked  that  the  plaintiff  was  quasi  landlord, 
the  defendant  tenant,  and  this  brings  the  case  within  the  prin- 
ciple ruled  in  Farrant  v.  Thompson^  5  Bam.  &  Aid.  826,  and 
Mooers  v.  TTaft,  3  Wend.  104  [20  Am.  Dec.  667].  In  the  former, 
it  is  ruled  that  where  certain  mill  machinery,  together  with  a 
mill,  had  been  demised  for  a  term  to  a  tenant,  and  he,  without 
permission  of  his  landlord,  severed  the  machinery  from  the 
mill,  and  it  was  afterwards  seized  under  afi,  fa.  by  the  sheriff, 
and  sold  by  him,  no  property  passed  to  the  vendee,  and  the 
landlord  was  entitled  to  bring  trover  for  the  machinery  even 
during  the  continuance  of  the  term.  The  question  is  dis- 
tinctly put,  whether,  inasmuch  as  a  man  named  Richard  was 
tenant  of  the  mill,  and  of  course  in  possession  under  an  agree- 
ment for  a  term,  the  plaintiff,  as  landlord,  could  maintain 
trover  for  the  goods,  his  remedy  being,  as  was  contended,  case 
for  the  injury  to  the  reversion.  The  court  decided  the  action 
could  be  maintained.  The  reason  given  by  Abbott,  C.  J.,  is, 
that  inasmuch  as  the  chattels  were  part  of  the  realty  when 
separated  from  the  mill,  they  would,  as  in  the  case  of  trees 
cut  down  by  a  tenant,  revert  to  the  landlord;  and  upon  that 
primsiple,  trover  is  maintainable  by  him.  In  this  view  of  the 
case.  Bayley,  J.,  and  Holroyd,  J.,  concurred:  Mooers  v.  Wait^ 
3  Wend.  104  [20  Am.  Dec.  667],  is  also  in  point  There  it  is 
ruled  that  if  a  person  entering  into  possession  of  uncultivated 
land,  under  a  contract  of  sale,  giving  him  the  right  of  occu- 
pancy and  reserving  to  the  landlord  the  land  as  security  for 
the  purchase-money,  cuts  timber  for  other  than  fiEinning  pur« 
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poees,  the  timber  severed  becomes  the  personal  property  of  the 
owner  of  the  inheritanoe,  who  may  maintain  trover  against 
the  person  in  possession,  though  a  6071a  fide  purchaser  under 
the  occupant.  Here,  immediately  the  chattels,  which  were 
part  of  the  realty,  were  severed  from  the  freehold,  they  became 
personal  property,  and  belonged  to  the  plaintiff,  thus  giving 
him  as  owner,  the  right  of  replevin  as  against  any  person  in 
whose  possession  they  may  be. 

This  is  the  principal  question  in  the  cause.  It  is  not  a  ques- 
tion of  form  merely,  but  of  substance,  where  the  defendant,  as 
whose  property  the  estate  is  sold,  is  insolvent  It  would  be  a 
dangerous  precedent  to  let  it  be  understood  that  an  owner  of 
real  property,  after  his  estate  is  divested,  can,  by  his  own  un- 
authorized act,  sever  part  of  it,  as  for  example,  tise  machinery 
in  a  mill,  or  the  timber  growing  on  the  land,  and  acquire  title 
to  it,  so  as  to  prevent  the  purchaser  from  asserting  his  title 
to  the  chattel  itself.  It  is  no  answer,  in  case  of  insolvency,  that 
the  plaintiff  may  have  his  action  for  m^ne  profits  by  laying 
the  spoliation  specially  in  the  declaration,  or  a  specisd  action 
on  the  case,  or  his  writ  of  estrepement  after  the  injury  is  done. 
In  the  case  supposed,  his  remedy  would  be  worthless.  His 
only  adequate  remedy  is  by  replevin,  as  owner  of  the  chattel, 
after  the  severance  from  the  freehold.  Owning  the  estate,  he 
is  owner  of  the  chattel,  certainly  as  against  a  wrong-doer,  in 
which  light  alone  are  the  defendants  to  be  viewed. 

We  see  nothing  in  the  testimony,  either  of  the  sheriff  or  the 
other  witnesses,  which  estops  the  plaintiff  from  asserting  his 
title  to  the  machinery  of  the  mill,  if  his  declarations  were 
made  in  ignorance  of  his  rights.  He  appears  to  have  labored 
under  the  common  mistake  that  machinery  in  a  mill  was  per- 
sonal not  real  property.  There  is  not  a  shadow  of  proof  that 
he  intended  to  relinquish  his  own  property  for  the  benefit  of 
the  defendants.  If  the  real  estate  brought  less  in  consequence 
of  his  mistaken  notion  of  the  law,  that  may  have  been  a  rea- 
son for  setting  aside  the  sale,  but  is  of  no  moment  whatever  in 
this  action. 


RxPLivnv,  Wbat  Tftlb  NBonaABT  nr  PLAnrnir:  See  JDioiottMi  ▼.  CWwr» 
02  Am.  Dec.  166;  BriU  y.  AyleU^  Id.  2S2,  and  notes  thereto  referring  to  prior 
oaaoe  in  thia  series.  The  mle  of  the  principal  case  in  this  respect  is  cited  and 
approved  in  Boyle  y.  Ranhm,  22  Pa.  St.  170. 

POSBISSIOM    07    DbTENDAKT    Uf    ExiCUTION  AFTER    SaUI    THIBBI7NDEB  is 

presumably  not  adyerse  to  purchaser  at  execution:  C/tolfin  v.  MaJUme^  50  Am. 
Deo.  525,  and  note  citing  prior  cases.  In  Brtwer  y.  FUmmg^  51  Pa.  St.  115^ 
It  is  decided,  citing  the  principal  oase^  that  mere  temporary  oooupanqr  f er 
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tlM  piupote  (rf  taking  off  timber,  by  one  haTing  no  other  right  of  poMOoiion» 
b  not  each  an  aotoal  poeaeenon  as  defeats  the  oonstnietiTe  poiession  which 
the  law  oasts  upon  the  owner.  Tbe  principal  case  is  cited  to  nnidi  the  sama 
effect  mLekmany.  KeOemum,  66 Pa.  fit.  482. 

yUoBms  ZH  Mill  Bbbbitxal  to  BuannaB  Oahrtid  oh  abb  Fdctubm: 
See  Dmpateh  Lim  ▼.  BeUamif  JT.  Cb.,  87  Am.  Dec  208^  and  note  citing  prior 
eases  on  the  general  role  as  to  fiztozes;  VcorhU  y.  Frmnum,  37  Id.  490i 
The  principal  case  is  cited  on  this  point  in  Overton  t.  WUUtton,  81  Pa.  St  158; 
AUenumY.  Hi^mfM,4Sld.  128. 

T^TLi  TO  Bbaltt  mat  bb  Tbibd  Iboipbhtallt  IB  Tbaxsetobt  AonoB: 
See  JQMt.  i\M0tfi;86Am.Deo.SO(l.  Bat  sash  action  cannot  be  maintained 
for  fiztores  removed  sgainst  one  in  possession  vnder  a  bomaJUle  advene  daim 
of  title:  See  Id.,  note,  citing  prior  cases.  The  principal  case  is  dted  as  re- 
<X)gnising  this  distinction  in  ^oZ/edb  y.  JffaBer,  16  GsL  679;  Pagev.  F^noUr.TS 
Id.  610;  a  C,  89  Id.  41&  It  is  dted  in  (Trven  ▼.  ildUoMl /nm  Cb.,  62  Pis.  St 
108;  to  the  point  that  title  to  realty  may  be  inddantally  tried  in  a  transitory 
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ri6  PBBBSTLTAHIA  BTAtB,  KB,\ 

TixLB  TO  PbBbobal  Pbopbbtt  Don  BOT  Paw  to  Ybbsbb  by  sale  tfaeteof 
withont  delivety  until  the  goods  sold  sre  spedfioaUy  identified  by  the 
parties  to  the  sale. 

Mbbb  Ibibbtiob  of  Vbbdob  to  Dblitbb  to  Vbbdbb  Gbbtaxb  Sncoio 
GkK>M  is  not  a  soffident  identification  thereof  to  pass  the 


Tbxspabs  v%  et  armis  by  Ogden,  assignee  of  Ixmgstreth  ft 
Son,  against  Robert  Golder  and  Henry  Lelar,  sheriff,  for  re- 
plevying from  Longstreth  A  Son's  store  one  thousand  pieces  (rf 
wall-paper.  Prior  to  the  suing  out  of  the  writ  of  replevin 
Golder  had  bought  of  Longstreth  A  Son,  wall-paper  manufEtc- 
turers,  two  thousand  pieces  of  wall-paper,  and  paid  for  the 
paper  in  full.  On  the  day  of  the  purchase  and  payment,  one 
thousand  pieces  of  the  paper  were  delivered  to  Golder.  It  was 
at  that  time  agreed  that  the  r^naining  one  thousand  pieces  of 
paper  should  remain  at  the  store  of  Longstreth  &  Son  until 
called  for  by  Golder.  Thereafter,  Longstreth  A  Son  made  an 
assignment  for  the  benefit  of  their  creditors  to  Ogden,  the 
plaintiff.  About  a  month  afterwards  Golder  and  the  sheriff, 
by  virtue  of  a  writ  of  replevin,  took  from  the  store  one  thou- 
sand pieces  of  paper  of  the  same  size  and  character  as  that 
bought  by  Golder  and  already  delivered.  Whereupon  Ogden 
brought  this  action.  It  was  established  on  the  trial  that  the 
paper  was  taken  from  the  cellar  of  the  store,  and  that  after  one 
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thousaDcl  pieces  had  been  removed  only  a  few  more  pieces  re- 
mained in  the  cellar  which  were  of  the  same  kind.  And  a 
salesman  of  Longstreth  &  Son  testified  that  he  was  told  by  the 
firm  of  the  sale  to  Golder,  and  that  it  was  considered  that 
Colder  was  to  have  his  paper  out  of  the  lot  in  the  cellar.  H& 
did  not  know  that  Oolder  had  ever  selected  it,  and  he  could 
not  say  that  the  identical  pieces  taken  were  set  aside  by  the 
firm  for  him,  but  one  thousand  pieces  of  that  lot  of  paper  were 
always  intended  for  him.  There  was  no  evidence  that  Oolder 
had  particularly  designated  the  one  thousand  pieces  which  he 
should  call  for.  The  court  below  directed  a  verdict  for  the 
plaintiff,  and  defendant  brings  error. 

O.  MaUery^  for  the  plaintiff  in  error. 

T,  B.  Tovmsendy  for  the  defendant  in  error. 

By  Court,  Gibson,  C.  J.  Had  the  paper  been  sold  in  a  sepa* 
rate  lot,  the  ownership  would  have  passed,  though  it  contained 
a  few  pieces  more  than  the  number.  The  buyer  would  have 
taken  the  whole  as  a  lot  sold  to  him  in  gross.  Or  had  the 
pieces  been  separated  firom  the  rest  and  pointed  out  to  him  as 
his  two  thousand,  a  small  excess  would  not  have  vitiated  the 
sale.  So,  if  the  bargain  had  been  that  they  were  to  be  counted 
before  they  were  taken  away.  Such  is  the  principle  of  DennU 
v.  Alexandevj  3  Pa.  St.  50;  Scott  v.  WelUy  6  Watts  &  S.  367 
[40  Am.  Dec.  568] ;  and  Hutchinson  v.  Hunter,  7  Pa.  St.  140, 
which  are  less  stringent  than  the  English  cases.  But  there 
was  no  evidence  that  the  bargain  had  regard  to  a  lot  in  gross, 
or  any  particular  pieces.  The  only  thing  at  all  like  it  is  the 
testimony  of  the  salesman,  who  swore  it  was  considered  that 
the  buyer  was  to  have  his  paper  out  of  the  lot  in  the  cellar, 
and  that  the  paper  there  was  intended  for  him;  but  the  witness- 
did  not  know  that  the  buyer  had  selected  it,  or  that  the  identi- 
cal pieces  had  been  set  apart  for  him.  Without  separation, 
however,  intention  is  nothing.  The  vendors  might  have 
changed  it  before  delivery,  and  have  taken  other  pieces  of  the 
proper  sort  from  any  other  part  of  the  store.  Whether  there 
were  such,  or  from  what  part  they  took  the  pieces  previously 
delivered,  did  not  appear;  but  even  had  there  been  no  other 
pieces  on  hand  than  those  in  the  cellar,  and  no  more  than  the 
exact  number,  they  would  not  have  passed  without  a  speoifio 
act  of  appropriation,  equivalent  to  a  delivery  in  coniemplatioo 
of  law. 

Judgment  affirmed. 
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[Peon. 


Bmmm  ov  Fbmkal  Ftennerr  n  jtot  Ck>iin.ini  Mloog  ta  taytbiag  ■•» 
miiiuitolwdoMbcfeirwatlMbayirHidnlkr]  See  WUBmmr.AUmh  61  Am, 
Deo.  700^  and  Hole  eitiQg  prior  oeeei.  Special  ideotifieelka  aod  aettfa 
of  artifilea aold la  e^nhralmfc  to dallrefyi  Jmomr.  Limooh,  »1  M.  Mi 
▼.  Jiiil^»  51  U.  408.  Hm  srinfl^  oaaa  ia  cited  eo  tUa  poinft  in  Sencidcr  ▼. 
irenfflTt  11  Otaah.  070.  A  aale  of  a  certain  mmber  of 
wponlaad.  to  be  eiioae»  bytbe^ndee^  paaaea  aa 
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11  Rbodb  Ulaitd,  993.J 

Aanm  cm  Wastb  sr  RiyxBaoinER  aoaznat  Lifb  Tbiaiit  ii  proHdtd  lot 
by  statate  in  Bhoda  lalaiid,  and  the  liability  of  tho  life  tenant  tfaifaii^ 
though  rery  atringent^  ia  to  be  fairly  and  reaaonably  enforoed. 

OOHTXBIINO  MXADOW  ZMTO    PikflTURB  BT  LifB    TbN  AST  IS  WaSTB  in   &|g- 

land,  bat  not  ao  in  Rhode  laland,  nnleoa  detrimental  to  the  inhecttttaea 
and  oontrary  to  the  ordinary  ooone  of  good  hnabandry. 

PSEMITTOrO    PmURB  TO   BlOOlIB  OVKBOBOWN  WRB    BbUBB  IS  WaSTB  OO 

the  part  of  a  tenant  for  life,  in  England,  bat  not  ao  in  Bhoda  latand, 
nnleea  there  be  aoeh  neglect  in  ontting  the  bniah  aa  a  man  of  ordinary 
pmdenoe  woold  not  permit. 

LiFB  TsHAirr  CurnxQ  aitd  Sbllino  Wood  is  Ouzurr  oi  Wjunm,  he  haring 
a  right  to  cat  wood  only  for  fnel  and  repaira,  bat  if  the  rerenlonar 
awanta  to  the  ontting  and  sale  he  cannot  claim  a  f orf eitore  on  their 
aoooont^  and  if  the  eatate  ia  by  will  chaiged  with  the  comfortable  anp- 
port  of  the  tenant^  and  the  wood  cot  and  aold  went  for  the  tenanf a 
aappcrt,  that  fact  ia  to  be  conaidered  in  determining  the  qneation  of 
aaMnt 

Cirmiio  Hoop>POLaB  is  Waste  by  a  life  tenant,  nnleea  that  ia  the  cfdinary 
mode  of  managing  the  farm,  bnt  not  otherwise. 

LxwE  Tbitast  is  not  Bou:n>  to  Repair  Housb  which  ia  oat  of  repair  when 
received,  if  not  reparable,  or  if  the  expense  of  repairing  it  woold  exceed 
its  valne;  otherwise^  if  repaira  woold  make  it  tenantaUe. 

Dbsteuotion  bt  Lub  Tekaht  or  Housb  not  Tbnaiitablb  b  Wasn,  an« 
IcM  it  be  with  the  reverBioner'B  consent;  and  the  life  tenant  ia  liable  eren 
if  the  honse  be  torn  down  withont  his  pemussion  after  hia  learing  the 
premises. 

Rbmotal  of  Crib  EuorBD  sr  Lm  Tbnabt  not  AmrKZiD  lo  Fbbbbolb 
is  not  waste. 

TwAxtxa  DOWN  Old  and  Uiibtabui  Babh  Wbioh  n  m  Davoir  of  Pau«- 
nra  and  injnring  the  life  tenant'a  cattle  ia  not  waste,  nnless  its  condition 
was  doe  to  the  tenanfa  neglect  to  repair. 
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Tbabiko  Boaksb  iBOM  BniLDnros  axv  I>E5mu>Tnro  Fbncbs  is  waste. 
Waste  Fobvetn  Pabt  or  Prmctbiw  Wasted,  bat  by  a  destniotioii  of  xne 

dweUing-honae,  the  whole  piemises  are  forfeited. 
Daxaobs  must  be  AaaMS«T>  nr  AonoN  of  Wastb  for  the  plaoe  wiaied  over 

and  above  the  value  of  the  ulare. 

Action  of  waste.  The  defendant  was  devisee  of  a  life  estate 
in  the  premises  under  the  will  of  W.  G.  Steere.  The  plaintiff^ 
who  was  also  executor  of  the  will,  claimed  under  a  convey- 
ance from  a  devisee  of  the  reversion.  The  feusts  sufficiently 
Appear  from  the  charge  of  the  court. 

Brownej  for  the  plaintiff. 
Carpenter  J  for  the  defendant. 

By  Court,  Obeene,  G.  J.  This  is  an  unusual  form  of  action 
in  our  courts;  but  it  is  an  action  well  known  to  the  law,  and 
established  in  our  state  by  statute  nearly  two  centuries  ago. 
And  it  is  a  wise  provision;  for  unless  there  were  some  such 
remedy  provided,  the  owner  of  the  oreversion,  having  no  right 
to  enter  upon  the  premises,  would  be  left  at  the  mercy  of  the 
tenant  for  life.  Although  very  stringent,  causing  a  forfeiture 
of  the  estate  wasted,  it  was  designed  to  promote  good  hus- 
bandry, and  should  be  &irly  and  reasonably  enforced.  You 
are,  therefore,  to  entertain  no  prejudices  on  account  of  the  na* 
lure  of  the  suit,  nor  on  account  of  the  relations  of  the  parties. 
They  should  stand  before  you  divested  of  everything  calculated 
to  move  either  sympathy  or  prejudice. 

The  question  for  you  is.  Has  waste  been  committed  in  any 
or  all  the  ways  in  which  it  has  been  charged?  I  will  go  over 
the  charges  separately. 

The  defendant  is  charged  with  having  converted  meadow 
land  into  pasture  land.  In  England,  this  would  be  waste.  But 
we  are  not  to  apply  the  English  law  too  strictly.  Our  lands 
Are,  in  many  respects,  cultivated  differently  from  land  in  Eng- 
land;  and  this  difference  is  to  be  taken  into  account.  Here  it  is 
necessary  to  show  that  the  change  is  detrimental  to  the  inheri- 
tance, and  contrary  to  the  ordinary  course  of  good  husbandry. 
If  in  this  case  the  change  injured  the  farm,  or  was  such  a 
change  as  no  good  farmer  would  make,  it  was  waste:  OreenL 
Cruise,  tit.  8,  c.  11,  sec.  18;  3  Dane's  Abn,  c.  78,  art.  6;  Har^ 
row  School  V.  Alderiorty  2  Bos.  &  Pul.  86. 

It  is  said  that  the  pastures  have  been  permitted  to  become 
overgrown  with  brush.    In  England,  that  would  be  waste,  but 
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you  would  not  expect  so  high  a  state  of  cultivation  in  Burrill- 
Tille  as  in  England,  or  as  in  the  vicinity  of  a  populous  city. 
There  must  be  such  neglect  in  cutting  the  brush  as  a  man  of 
ordinary  prudence  would  not  permit;  and  if  there  was  in  this 
case  such  neglect,  it  is  waste. 

Another  item  is  the  cuttiujg  and  selling  off  the  farm  fifteen 
<x>rds  of  wood.  The  tenant  for  life  has  a  right  to  cut  only  so 
much  wood  as  is  necessary  for  fuel  and  repairs.  Therefore  to 
cut  wood  and  sell  it  off  the  farm  is  waste,  beyond  a  doubt. 
The  defense  set  up  is  that  the  plaintiff  assented  to  it.  If  he 
has  assented,  either  before  or  after  the  cutting,  he  has  no  right 
to  claim  a  forfeiture  of  the  estate  on  that  account.  You  will 
•consider  in  connection  with  this  point  the  relations  sustained 
by  the  parties.  This  estate  was  charged  with  the  comfortable 
support  of  the  defendant.  As  owner  of  the  reversion,  the 
plaintiff  is  bound  to  provide  for  her;  and  as  executor,  the  will 
■obliges  him  to  sell  the  estate  for  her  maintenance  if  necessary. 
Now  if  the  sale  of  the  wood  went  for  the  support,  and  so  re« 
lieved  the  estate  of  the  charge  for  her  support,  this  is  a  fact 
for  you  to  consider  in  connection  with  other  facts  bearing  upon 
the  question  of  his  assent. 

Another  charge  is  cutting  hoop-poles.  Hoop-poles  are  tim^ 
ber  trees  in  the  earlier  stages  of  their  growth.  This  would  be 
waste,  unless  it  is  the  ordinary  mode  of  managing  the  farm. 
It  may  be  as  usual  for  tenants  to  cut  hoop-poles,  when  of  the 
proper  size,  as  to  harvest  the  potatoes  or  fruit;  and  it  would 
be  wrong  to  make  that  waste  which  would  not  be  waste  in  an 
ordinary  tenant  for  a  term  of  years:  Greenl.  Cruise,  tit.  3,  o. 
11,  sec.  5,  and  note;  4  Kent's  Com.  76,  77. 

Then  there  is  a  charge  not  only  for  not  repairing  the  house, 
but  also  for  tearing  it  down.  Now,  in  regard  to  the  question 
of  repairs,  if  the  life  tenant  receives  a  house  in  such  a  state  as 
not  to  be  reparable,  or  so  dilapidated  that  the  expense  of  re- 
pairing would  be  beyond  the  value  of  the  house,  he  is  not 
bound  to  repair,  and  may  leave  it  to  its  natural  destruction. 
But  if  the  house  is  such  that  repairs  would  make  it  tenantable, 
he  is  bound  to  make  them.  But  in  regard  to  the  charge  of 
tearing  the  house  down,  the  fact  that  it  was  not  tenantable  is 
no  excuse.  Whatever  may  have  been  its  value,  the  rever- 
sioner had  a  right  to  it.  If  he  consented  to  the  demolition, 
that  indeed  alters  the  case;  and  you  are  to  look  to  all  the  cir- 
•cumstances  of  the  transaction  and  the  parties  for  the  evidence 
of  the  consent    If  the  house  was  torn  down  after  she  left  the 
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premises,  and  neither  by  her  direction  nor  permission,  she  ia 
responsible:  Greenl.  Cruise,  tit  3,  c.  11,  sees.  21,  80;  4  Kent's 
Com.  77;  Fay  v.  Brewery  8  Pick.  203. 

She  is  charged  with  removing  the  crib.  The  defense  ia 
that  it  did  not  belong  to  the  inheritance,  that  it  was  placed 
by  the  life  tenant  upon  a  rock  and  not  afiSxed  to  the  freehold. 
If  this  was  the  case,  it  is  not  waste.  She  is  charged  with  tear- 
ing down  the  bam.  This  is  an  important  part  of  the  fieurm. 
The  defense  set  up  is  that  it  was  so  old  and  unstable  that  €  » 
feared  it  would  &11  upon  her  cow.  If  there  was  any  sue  i 
danger  she  had  a  right  to  tear  it  down,  unless  its  dilapidates.1 
condition  resulted  from  her  neglect  to  repair.  There  are  also 
charges  of  tearing  boards  from  the  buildings  and  destroying 
the  fences,  which  if  proved  amount  to  waste. 

You  will  perceive  that  there  are  various  portions  claimed  to 
be  wasted.  Waste  in  any  particular  place  forfeits  the  place, 
as  waste  in  the  woods  forfeits  the  woods,  in  the  meadow  for* 
feits  the  meadow.  A  destruction  of  the  dwelling-house  forfeits 
the  whole  place.  You  are  to  find  the  place  forfeited  where  the 
waste  was  committed.  And,  in  addition,  you  are  also  to  assess 
the  damages  for  the  place  wasted,  over  and  above  the  value  of 
the  place. 

Verdict  for  the  plaintiff,  in  timt  there  has  been  waste  of 
hoop-poles  in  thovpasture,  with  damages  in  the  sum  of  twenty- 
five  dollars. 


Wastb,  What  CtoNsnrumt  See  Ward  v.  Sheppaard^  2  Am.  Dea 
/(oefaofi  T.  BftNOMon.  6  Id.  258;  IFMteT.  Wagner^  7  Id.  674;  AicUfliyT.  8mUK 
8  Id.  733;  Wad§  r.  La^tm^  12  Id.  91;  DumUr.  Waien,  18  Id.  ZSO;  Johamm 
▼.  Johnmmf  29  Id.  72. 
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[1  BHODB  IlLAWD,  812.] 

Dueroiui  oi  Ck>BP0BATi02i  abm  Jaaxlm  as  TBUSTin  loa  FaAUDuunrt 
Brsach  ov  Trust,  and  equity  hae  jurisdiotioa  of  each  oeeea. 

Corporation  is  Profxr  Partt  to  Sub  DiRBcroRS  tor  FRAiTDULBSiT  Bbmmm 
GW  Trust  in  the  first  instance. 

STOOKHOLDKRa  MAT  SUR  DiRRCTORS  TOR  FrAUDULRMT  BRXACB  OF  TbITST  JB 

their  own  names,  if  the  corporation  refuses  to  sae  or  is  still  oontroUed 
by  the  defendants. 

DiRBCTORS  OF  CORfORATIOll  LrNDUTO  ITS  IffDORSBMBNTS  TO  AkOTBXB  CoR* 

roRATiON,  with  which  it  is  oonneoted  in  bosineas,  where  they  act  in  good 
faith  and  with  sound  disoretion,  are  not  personally  UaUe  therefor  as  for 
abreachof  tmst 
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DUOIOBS  OF  COBPOBATIOir  ABM  HOT  LlABLB    lOB  VlOLATIOlT    07  CHASnOI 

THSOOOB  MiBTAXi^  nnleM  tha  mistake  arose  from  the  want  of  snch  oara 
IS  aa  ordinarily  pradent  man  takes  of  his  own  afEurs;  especially  wh«o 
the  mistake  oocnrs  in  a  matter  as  to  which  the  law  is  misettled. 

CkttKnunoH  hat  Ixtest  nr  Stock  of  Othsb  Cobpokations  in  certsbi 
eases.  As  to  whether  it  may  do  so  with  a  view  to  becoming  a  permansnl 
stockholder,  is  a  question  upon  which  the  law  seems  to  be  unsettled. 

CoBiOBATioir  18  voT  T&usm  FOB  ITS  Stockholdbbs  with  respect  to  its  cor- 
porate property  so  as  to  be  subject  to  the  jurisdiction  of  a  courtof  equity 
at  the  suit  of  a  stockholder. 

GanB  BB8F10TZMO  EquxTT  JuBmncnoBT  otbb  Cobiobasiovs  reviewed*  pmr 
Oreene^  0«  J* 

Cbabtbb  of  CoBiOBAnoK  IS  VOT  CoHTBACT  ozoept  ss  between  the  state  and 
the  corporation;  and  where  it  makes  the  stockholders  liable  for  oorporalt 
debtSi  the  liability  does  not  arise  out  of  contracti  so  as  to  give  a  court  of 
equity  jurisdiction  of  suits  by  stockholders  against  the  corporation. 

Equnr  CkmBT  has  No  Jubibdiokiob  to  Diokbb  Salb  of  Stock  Taxbv  bt 
Obb  Ck>BroBAiiov  nr  Ahothbb  without  authority  from  the  charter,  so  as 
to  dissolTe  the  relation  between  the  corporations  at  the  suit  of  a  stock- 
holder. 

Bill  by  stockholder  in  the  New  England  Screw  Ca  agamst 
said  corporation  and  certain  of  its  directors  charging  the  direct^ 
ors  with  various  acts  of  fraud  in  taking  stock  in  the  Providence 
Iron  Company;  in  concealing  important  business  transactions 
from  the  plaintiff;  in  paying  exorbitant  prices  for  rods  bought 
of  the  iron  company;  in  diverting  the  funds  of  the  corporation 
to  the  use  of  the  iron  company  by  loans  of  cash,  notes,  indorse* 
ments,  etc.;  in  devoting  their  time  principally  to  the  concema 
of  the  latter  company,  of  which  they  were  also  officers;  and  in 
managing  the  affairs  of  both  companies  so  as  to  reduce  the 
value  of  the  plaintiff's  stock  and  force  him  to  sell  it  at  a  loss. 
As  a  result  of  these  various  acts,  it  was  alleged  that  the  pros- 
perity of  the  screw  company  had  greatly  declined,  and  the 
plaintiff  was  in  danger  of  irreparable  injury.  The  bill  prayed 
that  an  account  of  losses,  etc.,  be  taken  against  the  delinquent 
directors,  and  other  relief,  for  a  dissolution  of  the  connection 
between  the  companies,  and  an  injunction  against  any  further 
proceedings  in  carrying  on  the  iron  company.  The  facts  as  to 
these  various  matters,  as  appearing  from  the  bill,  answer,  and 
proofs,  are  more  particularly  stated  in  the  opinion. 

B.  R.  Curtisj  CozzenSj  and  Bradley^  for  the  plaintiff. 

Ames  and  JenckeSj  for  the  defendants. 

By  Court,  Greene,  C.  J.  There  are  some  questions  raised  in 
the  present  suit  which  we  find  no  difficulty  in  deciding.  We 
think  the  directors  of  the  screw  company  are  liable  in  equity, 
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as  trustees,  for  a  fraudulent  breach  of  trust.  The  jurisdiction 
of  a  court  of  equity  over  such  a  case  was  affirmed  by  Lord 
Hardwicke  in  the  case  of  Charitable  Corporation  v.  Sutton,  2 
Atk.  404,  in  1742,  and  has  been  exercised  both  in  England  and 
in  this  country  ever  since.  In  the  case  of  Attomey^Oeneral  v. 
Utiea  Insurance  Compcmyy  2  Johns.  Ch.  371,  Chancellor  Kent 
recognizes  the  jurisdiction  as  well  settled.  In  RdbvMon  v. 
Smith,  8  Paige,  222  [24  Am.  Dec.  212],  in  Cunningham  v.  Pell, 
5  Id.  607,  the  same  doctrine  is  affirmed  and  acted  on.  So, 
also,  by  Vice-Chancellor  McCoun,  in  Verplanek  v.  MercantiU 
Insurance  Company,  1  Edw.  84.  The  cases  on  this  point  are 
so  numerous  that  we  deem  any  further  reference  unnecessary. 

The  primary  party  to  sue  for  such  fraudulent  breach  of  trust 
is  the  corporation;  because  the  corporation  is  the  party  injured: 
Robinson  v.  Smith,  8  Paige,  222  [24  Am.  Dec.  212].  But  if 
the  corporation  refuses  to  sue,  the  stockholders  may  sue  in 
their  individual  names.  So  if  the  corporation  be  under  the 
control  of  the  guilty  directors,  the  stockholders  may  sue:  Id.; 
Angell  &  Ames  on  Corp.,  304,  305. 

In  the  present  case,  the  defendants,  who  are  charged  with 
the  fraudulent  breach  of  trust,  are  the  directors  of  the  corpora- 
tion, and  control  its  action.  We  think,  therefore,  that  the 
present  bill,  so  far  as  it  seeks  a  remedy  against  directors, 
comes  within  the  settled  jurisdiction  of  the  court,  and  that  the 
plaintiff,  under  the  circumstances,  is  the  proper  party  to  sue. 

The  main  question  in  the  case  remains  to  be  consideted: 
Has  the  plaintiff  proved  the  charges  in  his  bill?  The  bill  sets 
forth  in  detail  charges  of  gross  fraud  and  breach  of  trust  by 
the  directors,  and  a  violation  of  the  charter  by  the  screw  com- 
pany; and  if  these  charges  are  true,  the  defendants  are  justly 
answerable  to  this  court  for  all  the  damages  which  the  plaintiff 
has  sustained. 

In  considering  this  part  of  the  case,  two  questions  arise: 
Did  the  directors  comfnit  tlie  acts  complained  of?  and  if  they 
did,  were  these  acts  done  with  the  fraudulent  design  charged? 
Let  us  examine  the  facts. 

In  1845  the  screw  company  were  desirous  of  enlarging  their 
business,  and  obtained  an  amendment  of  their  charter,  under 
which  they  erected  a  rolling-mill,  and  carried  on  the  business 
of  rolling  iron;  and  afterwards,  finding  this  unprofitable,  went 
into  the  business  of  making  railroad  iron,  and  carried  on  that 
business  until  it  ceased  to  be  profitable,  which  was  in  the  latter 
port  of  the  year  1847.    The  business  was  then  suspended. 
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The  rolling-mill  establiBhment  was  then  without  employ- 
ment It  had  cost  one  hundred  and  fifty-five  thousand  dollars, 
and  was  discredited  in  the  market  by  the  unprofitable  business 
which  had  been  carried  on  there.  la  erecting  the  rolling-mill 
establishment^  and  in  carrying  on  the  business  there,  the  screw 
company  had  incurred  a  heavy  debt  Under  these  drcum- 
etances,  the  directors  of  the  screw  company  formed  the  idan 
of  purchasing  the  nail  machine  and  patent  for  making  wrought 
nails,  and  of  forming  a  new  company,  who  were  to  become  the 
purchasers  of  the  rolling-mill  and  works,  and  patent  and  nail 
machine,  and  to  carry  on  the  business  of  making  wrought 
nails.  The  screw  company  were  to  sell  their  nail  machine 
and  patent  and  rolling-mill,  to  the  new  company  at  cost, 
being  one  hundred  and  eighty-two  thousand  dollars,  and  to 
receive  eighty-two  thousand  dollars  in  money,  and  the  balance, 
being  one  hundred  thousand  dollars,  in  the  stock  of  the  new 
company.  The  whole  capital  of  the  new  company  was  to  be 
three  hundred  thousand  dollars,  to  be  divided  into  six  hun- 
dred shares  of  five  hundred  dollars  each,  of  which  the  screw 
company  were  to  take  two  hundred  shares,  provided  two  hun- 
dred sluires  were  taken  by  others  and  the  company  organised 
in  three  months. 

One  great  object  of  the  directors,  in  making  this  arrange- 
ment, was  to  efi*ect  a  sale  of  their  rolling-mill  upon  advanta- 
geous terms,  and  to  realise  from  the  sale  in  order,  partially,  at 
least,  to  relieve  themselves  from  debt 

Another  object  was  the  anticipated  profits  of  the  new  busi- 
ness. The  immediate  eflTect  of  the  arrangement  was  that  the 
screw  company  received  eighty-two  thousand  dollars  in  cash 
for  their  rolling-mill  and  nail  machine  and  patent,  and  still 
retained,  as  a  stockholder  in  the  iron  company,  one  third  of 
the  same  property,  the  other  subscribers  to  the  iron  company 
putting  their  money  against  the  rolling-mill  of  the  screw  com- 
pany at  cost 

The  plaintifi^,  although  he  objected  to  the  purchase  of  the 
nail  patent  and  machine,  in  the  first  instance,  yet  afterwards 
acquiesced  in  and  approved  of  the  measure.  And  the  evidence 
shows  the  directors  had  strong  reasons  to  believe  the  purchase 
an  advantageous  one.  Neither  did  the  plaintifT  object  to  the 
new  company,  and  to  the  taking  stock  therein  by  the  screw 
company,  but  he  wished  the  stock,  when  taken  by  the  screw 
company,  to  be  divided  among  the  stockholders,  and  he  was 
not  willing  that  the  stock  should  be  taken,  except  upon  these 
terms. 
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This  conduct  of  the  plaintiff  shows  he  considered  the  plan 
of  the  directors  a  judicious  one,  and  for  the  interest  of  the 
screw  company,  for  whether  the  stock  were  held  by  the  screw 
company  as  such,  or  by  the  stockholders  of  that  company 
individually,  the  business  and  profits  of  the  iron  company 
would  be  the  same. 

The  answer  states  the  result  of  the  formation  of  the  iron 
company  and  the  sale  of  the  rolling-mill  has  been  to  diminish 
the  liabilities  of  the  screw  company  to  the  amount  of  fifteen 
thousand  dollars  below  what  they  would  otherwise  have  been. 

Viewing  the  plan  of  the  directors,  therefore,  as  a  mere  busi- 
ness arrangement,  and  aside  firom  the  question  of  power  under 
the  charter,  we  think  it  was  judicious,  and  for  the  interest  of 
the  screw  company.  Certidnly,  we  cannot  say  they  acted 
without  ordinary  care  and  discretion,  and  least  of  all,  that 
they  had  in  view  the  firaudulent  design  of  reducing  the  value 
of  the  plaintiff's  stock  in  the  screw  company,  in  order  to  pur- 
chase it  at  their  own  price.  And  we  are  the  more  confirmed 
in  this  conclusion,  when  we  recollect  that  the  directors  owned 
a  large  majority  of  the  capital  stock  of  the  screw  company, 
and  could  not  reduce  the  plaintiff's  stock  without  at  the  same 
time,  and  in  the  same  proportion,  reducing  the  value  of  their 
own. 

The  reason  given  by  the  directors  for  not  dividing  the  stock 
in  the  iron  company  among  the  stockholders  of  the  screw 
company,  in  conformity  to  the  wishes  of  the  plaintiff,  is,  that 
the  screw  company  had  incurred  a  heavy  debt  by  the  erection 
of  a  rolling-mill  and  the  business  carried  on  there,  and  they 
thought  the  consideration  received  for  the  sale  ought  to  be  held 
for  the  payment  of  that  debt. 

We  do  not  see  anything  unreasonable  or  improvident  in 
this — certainly  nothing  to  sustain  the  charge  of  firaud  imputed 
in  the  plaintiff's  bill.  It  does  not  appear  that  the  directors 
sought  or  secured  to  themselves  any  benefit  or  advantage 
which  was  not  common  to  all  the  other  stockholders  in  the 
screw  company. 

The  bill  charges  the  defendants  with  lending  the  indorse- 
ments of  the  screw  company  to  the  iron  company.  The  answer 
gives  the  following  account  of  this  matter:  That  the  iron  com- 
pany have  not  been  able  to  complete  and  put  in  operation 
their  machinery  and  works  as  soon  as  they  expected;  that  in 
anticipation  of  having  their  works  in  operation  at  an  earlier 
pc'hod,  the  iron  company  purchased  a  stock  of  coal  and  iron 
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proportioned  to  the  full  capacity  of  their  works,  and  ovnng  to 
the  delay  in  getting  them  in  operation,  the  notes  given  for  the 
same  became  due  before  the  stock  could  be  manufactured  and 
put  in  market;  that  in  order  to  meet  the  accruing  liabilities, 
the  iron  company  were  obliged  to  borrow  money  from  the 
banks,  and  as  the  rules  of  the  banks  require  an  indorser,  the 
iron  company  applied  to  the  screw  company  and  to  the  other 
stockholders  to  indorse  -their  paper  for  the  above  purpose. 
This  indorsement  of  the  paper  of  the  iron  company  by  the 
screw  company  was  considered  by  the  directors  as  for  the  in- 
terest of  the  screw  company,  that  company  owning  so  large  an 
amount  of  the  stock  in  the  iron  company,  and  being  so  largely 
interested  in  the  success  of  its  business. 

The  directors  were  individually  liable  upon  the  indorsements 
as  stockholders  in  the  screw  company,  and  to  a  much  larger 
amount  than  the  plaintiff.  The  other  stockholders  in  the  iron 
company  took  the  same  view  of  their  interest  in  this  particu- 
lar, and  indorsed  the  paper  of  the  iron  company  to  an  amount 
corresponding  to  their  interest  in  the  stock. 

If  the  stock  taken  by  the  screw  company  had  been  divided 
among  the  stockholders,  we  may  fairly  presume  they  would, 
individually,  have  indorsed  the  paper,  which  has  now  been  in- 
dorsed by  tiie  screw  company. 

In  relation  to  these  indorsements,  we  may  say,  as  we  have 
said  of  the  notes  of  the  screw  company  that  it  is  not  a  question 
of  power,  but  of  good  faith  and  sound  discretion  on  the  part  of 
the  directors.  We  think  the  directors  have  acted  in  this  mat- 
ter in  good  faith  and  with  sound  discretion. 

Another  question  remains  to  be  considered,  and  that  is,  Are 
the  directors  personally  liable  for  taking  stock  in  the  iron 
company,  not  upon  the  ground  of  any  fraud  in  fact  on  their 
part,  but  upon  the  ground  that  they  violated  the  charter  of  the 
screw  company  in  so  doing?  In  the  view  we  take  of  the  facts 
upon  this  part  of  the  case,  it  is  not  necessary  for  us  definitely 
to  decide  whether  the  act  under  the  circumstances  was  a  vio- 
lation of  the  charter  of  the  screw  company;  for,  although  the 
charter  may  have  been  violated,  still  we  do  not  think  the  di- 
rectors ought  to  be  personally  responsible  under  the  circum- 
stances. We  prefer  to  decide  so  important  a  question  upon  a 
proceeding  against  the  corporation  when  that  is  the  question 
directly  put  in  issue.  In  considering  the  question  of  the  per* 
sonal  responsibility  of  the  directors,  therefore,  we  shall  assume 
that  they  violated  the  charter  of  the  screw  company.    The 
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question  then  will  be,  Was  such  violation  the  result  of  mistake 
as  to  their  powers?  and  if  so,  did  they  fall  into  this  mistake 
from  want  of  proper  care,  such  care  as  a  man  of  ordinary  pru- 
dence practices  in  his  own  o flairs?  For,  if  the  mistake  be 
such  as  with  proper  care  might  have  been  avoided,  they  ought 
to  be  liable.  If,  on  the  other  hand,  the  mistake  be  such  as  the 
directors  might  well  make,  notwithstanding  the  exercise  of 
proper  care,  and  if  they  acted  in  good-  faith  and  for  the  benefit 
of  the  screw  company,  they  ought  not  to  be  liable. 

It  was  contended  by  the  counsel  for  the  plaintiff  that  the 
ground  of  innocent  mistake  could  not  avail  the  defendants,  be- 
cause they  had  not  set  it  up  in  their  answer.  But  the  answer 
does  allege  that  the  directors,  in  all  they  have  done  in  man- 
aging the  affairs  of  the  screw  company,  have  acted  in  good 
faith  and  to  the  best  of  their  ability,  skill,  and  discretion,  for 
the  profit  and  benefit  of  that  company.  This  necessarily  ex- 
cludes the  idea  of  a  willful  violation  of  charter,  for  it  is  impos- 
sible that  these  defendants  could  have  truly  and  honestly  sworn 
they  had  acted  in  good  faith  towards  the  screw  company  in  a 
matter  in  which  they  had  knowingly  and  willfully  violated 
their  charter.  It  is  worthy  of  observation,  too,  in  this  con- 
nection, that  the  bill  nowhere  charges  that  the  directors  knew 
the  act  complained  of  was  a  violation  of  their  charter.  It 
charges  that  the  act  was  done  with  the  design  to  defraud  the 
plaintiff,  and  that  it  was  a  violation  of  the  charter  of  the 
screw  company;  and  to  this  charge  the  answer  is  responsive. 

Let  us  look  at  the  circumstances  under  which  the  directors 
subscribed  for  this  stock.  At  the  time  of  the  transaction,  no 
case  in  which  this  question  of  authority  was  decided  or  con- 
sidered had  occurred,  either  in  England  or  this  country.  The 
law  on  the  subject  cannot  be  considered  as  known  and  settled. 

There  are  large  classes  of  corporations  in  Rhode  Island  and 
the  other  states,  which  may  and  do  rightfully  invest  their  capi- 
tal in  the  stock  of  other  corporations;  such,  for  instance,  as 
religious  and  charitable  corporations,  and  corporations  for  lite- 
rary and  scientific  purposes.  So  insurance  companies  may 
rightfully  invest  their  capital  in  the  stock  of  other  corpora- 
tions,  such  as  banks  and  railroads,  and  the  like.  Nor  have 
we  any  doubt  that  the  screw  company  might  have  rightfully 
taken  this  stock  in  the  iron  company,  in  payment  for  their 
rolling-mill,  if  it  had  been  taken  with  a  view  to  sell  again  and 
not  permanently  to  hold  it. 

Again,  it  is  to  be  observed  that  the  directors  were  not  invest- 
ing the  dividends  of  the  screw  company  in  the  stock  of  the 
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iron  company.  They  had  on  hand  an  unsalable  rolling-mill, 
and  they  owed  a  heavy  debt  for  it,  and  one  great  object  in 
taking  the  stock  in  the  iron  company  was  to  realize  for  the 
rolling-mill,  and  in  part  pay  thereby  the  debt. 

The  business,  too,  of  the  iron  company  was  of  a  kindred 
nature  with  that  carried  on  by  the  screw  company;  and  so  far 
as  the  manufacture  of  rods  was  concerned,  intimately  connected 
with  the  business  of  the  screw  company. 

It  was  like  the  case  of  a  corporation  for  printing  calicoes 
taking  stock  in  the  corporation  which  manufactured  and  sup- 
plied the  print  cloths.  It  deserves,  also,  to  be  remarked  in  this 
connection  that  this  question  of  power  never  seems  to  have 
been  raised  by  the  directors  or  the  stockholders  in  either  com- 
pany, or  by  the  plaintiff  himself,  until  the  present  bill  was 
filed.  Under  these  circumstances,  and  giving  proper  weight 
to  the  answers  of  the  defendants,  we  feel  bound  to  say  that  in 
subscribing  for  this  stock,  they  have  acted  in  good  fkith,  and 
with  as  much  care  and  discretion  as  a  man  of  ordinary  pru- 
dence exercises  about  his  own  affairs,  and  that,  if  they  have 
fallen  into  a  mistake  in  regard  to  their  powers,  it  was  an  inno* 
cent  mistake,  for  which  they  ought  i^ot  to  be  held  answerable. 
We  have  in  Rhode  Island  a  large  number  of  corporations, 
whose  affairs  are  managed  by  directors,  who  are  generally  large 
stockholders  and  act  without  compensation.  If  the  innocent 
mistakes  of  these  gentlemen,  in  cases  where  the  law  was  un- 
settled or  unknown,  is  to  subject  them  for  damages,  great  injus- 
tice would  be  done.  The  law  requires  of  them  care  and 
discretion,  such  as  a  man  of  ordinary  prudence  exercises  in 
his  own  affairs;  and  if  they  practice  this,  and  nevertheless 
make  a  mistake,  the  law  does  not  hold  them  answerable. 

The  plaintiff 's  counsel  have  referred  to  the  amendment  of 
the  screw  company's  charter  of  October,  1845,  as  showing  that 
the  directors  must  have  known  they  had  no  power  to  take  stock 
in  the  iron  company.  There  were  two  objects  obtained  by  that 
amendment,  which  could  not  be  obtained  without  it;  one  was 
the  right  to  increase  the  capital  stock  to  three  hundred  thou- 
sand dollars,  and  the  other  was  the  right  to  carry  on  the  busi- 
ness of  manufacturing  and  rolling  iron,  under  the  name  of  the 
New  England  Iron  Company.  The  original  charter  was  for 
manufacturing  purposes,  which  we  think  clearly  includes  the 
power  to  manufacture  and  roll  iron;  but  it  must  be  done  as 
the  original  charter  stood,  under  the  name  of  the  screw  com- 
pany.   The  amendment,  in  effect,  authorized  them  to  adopt  a 
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new  name;  but  it  did  not  confer  any  additional  anthority  to 
manufacture  and  roll  iron. 

Neither  do  we  feel  ourselves  justified  in  drawing  any  in- 
ference unfavorable  to  the  defendants,  from  the  £Etct  thai 
the  screw  company  do  not  appear  among  the  petitioners  for  the 
charter  of  the  iron  company.  If  the  bill  had  stopped  with  the 
prayer  for  relief  against  the  directors  individually,  there  would 
have  remained  nothing  more  for  us  to  consider  in  deciding  the 
case.  But  it  goes  further,  and  prays  for  a  dissolution  of  the 
union  between  the  two  companies,  upon  the  ground  that  this 
union  was  a  violation  of  the  charter  of  the  screw  company. 
The  bill  does  not  pray  for  any  specific  mode  of  relief  in  this 
particular,  but  the  counsel  for  the  plaintiff  contended  that  the 
proper  mode  of  relief  was  to  order  a  sale  of  the  stock  of  the 
screw  company,  by  a  master  of  this  court,  and  we  will  consider 
the  case  as  if  such  specific  relief  had  been  prayed  for. 

The  ground  of  the  relief  here  prayed  for  is,  tiiat  the  corpora- 
tion have  violated  their  charter,  and  the  decree  is  asked  for 
against  them  upon  the  ground  of  such  violation.  The  counsel 
for  the  defendants  contend  that  this  court  have  no  power  to 
try  any  such  question  or  to  administer  any  such  reliefl 

In  considering  this  question,  it  is  important  to  take  an  ac- 
curate view  of  the  facts.  It  is  not  a  case  where  the  majority 
of  the  stockholders  have  fraudulently  violated  the  charter,  for 
their  personal  advantage  to  the  iiijury  of  the  minority,  nor  is 
it  a  case  of  a  willful  violation  of  the  charter.  The  majority 
acted  in  good  faith,  and  under  the  belief  that  the  charter  au- 
thorized what  has  been  done. 

The  question  then  is,  whether  in  such  a  case  this  court  has 
power,  in  a  suit  by  a  minority  of  the  stockholders,  to  decree 
against  the  screw  company  a  sale  of  their  stock  in  the  iron 
company,  upon  the  ground  that  the  screw  company  had  ex- 
ceeded their  corporate  powers  in  taking  this  stock.  If  so, 
under  what  head  of  equity  jurisdiction  does  such  a  case  fall? 

The  corporation  are  not  the  trustees  of  the  stockholders,  so 
Ceut  as  the  corporate  property  is  concerned.  ^  corporation  may 
become  a  trustee,  as  an  individual  may,  and  as  such  would  be 
subject  to  the  ordinary  jurisdiction  of  the  court,  in  relation  to 
the  trust  property.  But  the  relation  of  corporation  and  stock- 
holders does  not  imply  a  trust  in  the  corporation. 

It  is  true,  the  English  court  of  chancery  have  exercised  a 
control  over  charitable  corporations  in  respect  to  breaches  of 
trust,  but  the  jurisdiction  has  been  cautiously  limited  to  cat* 
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porations  of  that  character.  Such  was  Attomey-Oeneral  y. 
Foundling  HospUai,  4  Bro.  C.  C.  165;  S.  C,  2  Ves.  jun.  42. 
Such  corporations  are  clearly  tmstees  in  respect  to  the  chari- 
table fund,  for  those  who  are  entitled  to  the  benefit  of  the 
charity. 

But,  in  respect  to  a  mere  trading  corporation  like  the  screw 
company,  we  do  not  find  any  precedent,  either  in  England  or 
this  country,  for  considering  the  corporate  body  as  the  trustees 
of  the  stockholders,  and  as  such,  subject  to  the  general  juris- 
diction of  a  court  of  chancery,  at  the  suit  of  a  stockholder. 

Let  us  examine  the  cases.  In  the  case  of  Attomey-Qeneral 
T.  Utiea  Insurance  Company,  2  Johns.  Ch.  371,  Chancellor 
Kent  reviewed,  with  careful  research,  the  jurisdiction  of  a  court 
of  chancery  over  corporations  up  to  that  period.  He  came  to 
the  conclusion  that  in  the  state  of  New  York  all  corporations 
were  amenable  to  the  supreme  court,  and  to  that  court  only, 
according  to  the  course  of  the  common  law,  for  non-user  or 
misuser  of  their  franchise;  and  that  the  jurisdiction  of  a  court 
of  chancery  over  corporations  was  limited  to  the  directors  and 
officers  of  the  corporation,  in  their  character  of  trustees,  for  a 
breach  of  trust 

In  the  case  of  Verjlanch  v.  Mercantile  Insurance  Company^ 
1  Edw.  84,  the  bill  was  by  a  stockholder  against  the  company, 
charging,  among  other  things,  that  the  company  had  violated 
their  charter,  and  praying  for  an  injunction  to  restrain  the  fur- 
ther operations  of  the  company,  and  for  the  appointment  of  a 
xeceiver  of  all  its  property  and  efiects,  with  a  view,  after  pay- 
ment of  debts,  to  a  distribution  among  stockholders  generally; 
in  flEU^t,  to  dissolve  the  corporation  and  wind  up  its  affairs. 

The  vice-chancellor,  while  he  affirmed  the  jurisdiction  of  the 
oourt  over  the  directors,  denied  in  the  strongest  terms  the  ju- 
risdiction over  the  corporation.  He  held,  if  the  parties  stood 
in  the  relation  of  partners  to  each  other,  or  as  cestvds  que  trust 
and  trustees,  he  sUould  have  no  doubt  as  to  the  authority  and 
-duty  of  the  court.  But  that  the  corporation  were  not  the  trus* 
lees  of  the  stockholders;  nor  did  the  parties  stand  in  the  rela- 
tive situation  of  partners,  and  that  a  court  of  chancery  had  no 
power  to  interfere  with  the  chartered  rights  and  franchises  of 
a  corporation  at  common  law. 

The  same  view  is  taken  of  the  power  of  a  court  of  chancery, 
at  common  law,  over  corporations,  by  Chancellor  Sanford,  in 
the  case  of  Attorney-General  v.  Bank  of  Niagara,  1  Hopk.  354, 
and  in  the  case  of  Attomey-General  v.  Bank  of  Chenango,  Id 
£98. 
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Tbo  case  of  Verplanck  v.  Mercantile  Insurance  Company^ 
tupray  to  which  we  have  referred,  1  Edw.  84,  came  before 
Chancellor  Walworth,  on  appeal  from  an  interlocutory  order, 
before  Vice-Chancellor  McCoun's  decision  was  made:  S.  C,  2 
Paige,  438.  Chancellor  Walworth  takes  the  same  view  of  the 
common-law  jurisdiction  of  a  court  of  chancery  over  corpora- 
tions  for  breach  of  charter  as  was  taken  in  the  cases  which  we 
have  cited,  and  refers  his  authority  to  act  in  that  case  to  the 
statute  which  confers  it:  Rev.  Stat  of  N.  Y.  463.  These  cases 
show  a  clear  understanding  of  the  profession  and  the  courts  of 
New  York  that  at  common  law  no  such  jurisdiction  existed  in 
a  court  of  chancery.  And  this  authority  is  entitled  to  the 
more  weight,  because,  from  an  early  period  in  her  history,  a 
large  chancery  jurisdiction  has  existed  in  that  state,  and  has 
been  most  ably  administerei. 

The  only  English  case  we  have  been  able  to  consult,  which 
is  an  authority  for  this  jurisdiction,  is  the  recent  case  of  Sal<h 
mons  V.  Laingj  12  Beav.  339,  decided  at  the  rolls. 

The  bill  in  that  case  charged  that  the  directors  in  the  South 
Coast  company  were  guilty  of  a  willful  violation  of  the  charter 
of  that  company,  in  taking  stock  in  the  Portsmouth  company, 
in  their  names,  as  trustees  of  the  South  Coast  company,  and 
paying  therefor  with  the  funds  of  the  South  Coast  company. 

The  bill,  among  other  things,  prayed  that  the  directors  of 
the  South  Coast  company  might  be  decreed  to  have  purchased 
the  stock  in  the  Portsmouth  company  on  their  own  account^ 
and  not  as  trustees  of  the  South  Coast  company;  and  that  the 
directors  of  the  South  Coast  company  might  be  decreed  to  re- 
pay to  that  company  the  sums  which  had  been  taken  frouk 
their  funds  to  pay  for  the  stock;  and  that  the  Portsmouth 
company  might  also  be  decreed  to  repay  the  same. 

The  defendants  demurred  to  the  bill.  The  opinion  of  the 
master  of  the  rolls  is  to  the  efifect  that  the  directors  were  guilty 
of  a  willful  violation  of  the  charter  of  the  South  Coast  com- 
pany and  a  broach  of  trust,  and  ought  to  be  held  to  have  pur- 
chased the  stock  in  the  Portsmouth  company  on  their  own 
account,  and  ought  to  be  decreed  to  repay  to  the  South  Coast 
company  the  amount  which  they  had  taken  frpm  the  funds  of 
that  company  to  pay  for  the  stock. 

It  will  be  seen  that  the  relief  sought  was  against  the  direct- 
ors, and  that  relief  was  to  be  had  by  decreeing  that  the  stock, 
which  stood  in  their  names  as  trustees,  should  be  theirs  in 
their  own  right,  and  that  they  should  repay  to  the  South  Coast 
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company  the  amount  which  they  had  taken  from  the  ftmds  of 
Ihat  company  to  pay  for  the  stock. 

All  this  falls  within  the  settled  jurisdiction  of  the  court  It 
is  true,  the  master  of  the  rolls  holds  the  Portsmouth  company 
also  liahle  to  refund,  upon  the  ground  that  they  knowingly 
participated  in  the  hreach  of  charter  and  trust  of  the  South 
Coast  company,  in  receiving  the  money  for  the  stock.  But  in 
this  respect  the  decree  is  against  the  Portsmouth  company,  as 
against  any  other  party,  whether  corporation  or  individual^ 
who  has  participated  in  a  fraudulent  hreach  of  trust.  It  does 
not  appear  that  any  other  relief  was  prayed  for  against  the 
South  Coast  company,  except  to  make  them  with  the  other 
defendants  pay  the  costs.  The  South  Coast  company  demurred 
to  the  original  hill,  but  they  do  not  appear  by  demurrer,  or 
otherwise,  to  the  amended  bill. 

It  is  proper,  also,  to  bear  in  mind  that  the  South  Coast  com- 
pany was  a  railway  company,  having  extensive  powers  under 
an  act  of  parliament;  and  the  master  of  rolls,  in  his  opinion 
as  reported,  attaches  importance  to  this  circumstance.  The 
bill  also  charged  a  willful  breach  of  charter  and  trust,  which 
were  confessed  by  the  demurrer. 

The  screw  company  are  a  trading  corporation,  having  no 
power  under  their  charter  to  interfere  with  the  rights  of  others, 
any  more  than  a  partnership  would  have;  their  charter  giving 
them  a  more  convenient  organization  for  the  transaction  of 
business  than  they  could  have  as  a  copartnership,  and  nothing 
more.  In  the  present  case,  too,  all  that  has  been  done,  has  been 
done  in  good  faith  for  the  benefit  of  the  screw  company,  and 
under  the  belief  that  it  was  lawful. 

The  counsel  for  the  plaintifif  referred  to  the  clause  in  the 
charter  of  the  screw  company,  which  made  the  stockholders 
individually  liable  for  the  debts  of  the  company,  and  endeav* 
ored  to  support  the  jurisdiction  upon  a  supposed  analogy  be- 
tween such  a  charter  and  a  case  of  copartnership. 

But  a  copartnership  is  a  oontract,  and  this  is  the  ground  of 
the  jurisdiction.  A  charter  is  not  a  contract,  except  as  be- 
tween the  state  and  the  corporation.  The  powers  and  rights 
and  duties  of  the  corporation  and  of  the  stockholders  are  de» 
fined  by  charter;  and  the  individual  liability  of  the  stockhold* 
ers  is  the  result  of  statute,  and  not  contract  The  same  view 
is  taken  of  this  subject  in  the  case  of  Verplanck  v.  MereantiU 
Im.  Co.^  already  referred  to* 

If  this  analogy  were  to  hold,  so  fSeur  as  to  confer  jurisdiction, 
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then  this  court  would  be  bound  to  entertain  suite  generally, 
between  the  stockholders  and  the  corporation,  in  respect  to  the 
corporate  business  and  property  and  the  management  thereof^ 
and  the  corporate  franchises  and  a  breach  thereof—a  jurisdic- 
tion wholly  unknown  both  in  England  and  in  this  country. 

We  do  not  say  that  where  a  member  of  a  corporation  is  ille- 
gally excluded  by  the  corporation  from  his  share  of  the  profits, 
and  the  amount  cannot  be  ascertained,  except  by  an  account, 
which  can  only  be  had  in  equity,  that  a  court  of  equity  will 
not  take  jurisdiction,  the  remedy  at  law  being  incomplete. 
This  was  the  case  in  Adleyy,  Whitstable  Company,  17  Ves.  315. 

The  counsel  for  the  plaintiff  have  referred  to  the  observa- 
tions of  Lord  Cottenham,  as  announcing  the  principles  which 
guide  intelligent,  upright  courts  in  discharge  of  the  new  duties, 
to  which,  from  time  to  time,  they  are  called  by  the  onward 
movements  of  civilized  society:  Taylor  v.  Salmon^  4  Myl.  & 
Cr.  134.  But  these  observations  should  be  taken  with  refer- 
ence to  the  case  then  under  consideration. 

The  point  in  this  case  was  a  matter  of  practice.  The  plain- 
tiffs in  the  bill  were  the  directors  in  a  mining  company  ,|^of 
which  the  members  were  so  numerous  that  they  could  not  be 
made  parties.  The  question  was  whether,  under  such  circum- 
stances, the  directors  might  not  maintain  the  suit.  The  point 
was  ruled  in  favor  of  the  plaintiffs  upon  existing  rules  of  prac- 
tice. The  court  was  exercising  a  known  and  settled  jurisdic- 
tion, and  the  question  was  one  of  mere  form. 

In  the  present  case,  we  are  called  upon  to  assume  a  jurisdic- 
tion heretofore  unknown  to  the  law.  We  readily  agree,  the 
law  is  progressive  and  expansive,  adapting  itself  to  the  new 
relations  and  interests  which  are  constantly  springing  up  in 
the  progress  of  society.  But  this  progress  must  be  by  analogy 
to  what  is  already  settled,  especially  with  reference  to  juris- 
diction, which  is  not  to  be  extended  to  new  cases,  unless  they 
bear  some  analogy  to  what  is  already  established. 

Thus,  when  Lord  Hardwicke  first  entertained  a  bill  by  a 
corporation  against  directors,  he  referred  the  authority  of  the 
court  to  the  well-known  head  of  equity  jurisdiction  over  trus- 
tees, considering  the  directors  in  the  light  of  trustees,  and  in 
that  capacity  answerable  to  the  court  for  a  breach  of  trust 
Besides,  corporations  like  the  screw  company  and  iron  com- 
pany are  not  of  recent  origin.  They  have  existed  to  a  limited 
extent  in  England  for  centuries,  and  to  a  great  extent  in  this 
country  for  more  than  half  a  century.    And  yet  no  jurisdlc- 
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lion  like  this  has  ever  been  exercised  in  this  country,  and 
none  in  England,  unless  the  recent  case  decided  at  the  rolls 
may  be  considered  an  authority  in  favor  of  the  jurisdiction. 

This  power  over  corporations  not  being  vested  in  this  court 
by  law,  we  think  it  far  better  and  safer  that  the  general  assem- 
bly  should  confer  it,  if  it  be  thought  for  the  public  good,  rather 
than  ihfit  we  should  assume  it. 

LuaiLmMB  ov  Dxbsoiobs  or  CoBFORAnom.-  Direoton  of  a  corpontba 
may,  hy  a  breach  of  offidal  duty,  become  penonaUy  liable  eHher  to  the  oor- 
poratum  or  its  repreeentative,  or  to  the  shareholden  or  ■oma  of  tfaem,  or  t» 
creditors  or  other  atraagen  having  dealing!  with  the  oorporation.  This  Ua- 
bOi^  may  ariae  under  an  ypi'eeu  statate,  or  it  may  exist  indepandntly  of  any 
atatnte.  In  the  lormar  case,  the  statate  is  the  measore  of  Uie  liability^  and 
the  goide  to  the  mode  of  enforcing  it.  In  the  latter  case»  the  qpest&oa  aa  ta 
when  and  how  far  and  to  whom  the  directors  are  liable,  and  aa  to  how  that 
liability  la  to  be  enfbroedf  can  be  solved  only  by  a  oocrect  nndanfeandiBg  of 
the  lec^  relation  between  them  and  the  corporation,  as  shareholder^  or  ciedi* 
tors^  aa  the  esse  may  be. 

RiLAnoM  BsrwiEV  DntBcnoBa  and  CoaPOKAnoN,  its  Shabsboldibs  oa 
GiBDnoBS. — TJM  anthorities  npgn  this  point  speak  a  varions  langnage.  The 
prevailing  doctrine  is  that  the  directors  are  tmstees  for  the  corporation  and 
the  shaTsholders;  In  re  Camaram's  CwObrook  etc  R.  Co.,  18  Beav.  889;  WiUkm^ 
V.  Page^  24  Id.  664;  CfmU  Luxembtmrg  R.  Oow  v.  Magna^,  25  Id.  686;  /fiips- 
riai  MercaMe  OredU  Am^n  v.  Coleman,  L.  R.  6  H.  L.  180;  Poolie^  Jatk&om 
db  Wh^»  CoBe,  L.  R.  9  Ch.  Div.  322;  Kchler  v.  Black  River  etc.  from  Co.,  2 
Blaok»  721;  Rcbinmm  v.  Smiih,  24  Am.  Deo.  216;  Bank  </  8L  Mar^s  v.  8U 
John,  26  Ala.  611;  Shtropean  etc.  R.  Co.  v.  Poor,  59  Me.  277;  8.  0.,  Thomp- 
son's  liabilitiee  of  Officers  and  Agents  of  Corp.  243;  Riehardo  v.  Nem 
Hampehire  Ine.  Co.,  43  N.  U.  263;  SeoU  v.  Depejftter,  1  Edw.  Ch.  642; 
Cmmberkmd  Coal  Co.  v.  Sherman,  30  Barb.  553;  BuUa  v.  Wood,  37  K.  T. 
817;  Blim  v.  MaUeeon,  45  Id.  22;  Sltea  v.  Mabry,  1  Lea»  319;  AngeU  k 
Ames  on  Corp.,  sec.  312;  and  also  for  the  creditors  of  the  corporation,  so  far 
as  the  capital  stock  and  corporate  assets  are  concerned:  Bank  qf  SL  Mary*o 
V.  SL  Min,  25  Ala.  611;  Z^man  v.  Bonnqf,  118  Mass.  222;  Rkhards  v.  Jie» 
ffampslure  Iiis,  Co.,  43  N.  II.  263;  Van  CoU  v.  Van  Brunt,  2  Abb.  N.  C. 
283;  BUse  v.  MatUam,  45  X.  Y.  22;  Shea  v.  Mabry,  1  Lea,  319.  Mr, 
Moraweta.  however,  says  that  directors  of  a  corporation  are  not  tachnioal 
trustees,  either  for  the  corporation  or  the  stockholders,  though  often  called  so 
in  practice,  but  are  merely  agents  invested  with  wide  discretionary  powers  ii» 
managing  the  affairs  of  the  corporation,  although  in  many  respects  their  rela- 
tion to  the  oorporacion  la  a  fiduciary  or  trust  relation:  Moraweta  on  Priv. 
Corp.,  sec  243.  And  there  are  several  cases  K^l^^ing  their  relation  to  the 
corporation  to  be  that  of  agents:  Fergueon  v,  WHeom,  L.  R.  2  Ch.  77,  f>er  Lord 
Cairns;  Alkn  ▼.  Curtis,  2G  Coon.  45G;  Ryan  v.  LeavenworUi  etc.  R.  Co.,  21 
Kan.  365.  In  Overend,  Ournty,  Jb  Co.  v.  Gihb,  L.  K.  5  H.  L.  480,  they  ara 
said  to  be  agents  or  mandataries  rather  than  trustees  for  the  corporation.  So^ 
in  Sperhg'*  Appeal,  71  Pa.  St.  11,  S.  C,  10  Am.  Rep.  684,  S.  C,  Thompson'* 
liift^ilit^^  of  Officers  and  Agents  of  Corp.  233,  they  are  declared  to  be 
mandataries  rather  than  technical  trustees.  In  Cfardiner  v.  PoUard,  10  Bosw, 
681,  Robertson,  J.,  also  describes  the  relation  of  directors  to  shareholders  aa 
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bng  akin  to  tiutt  of  bfiflinent.  He  lajB:  '*T1iere  may  Im  a  coufideatud  re- 
latum  tubsifftingbetwoea  a  stookholdar  and  adireotor,  creatiiig  a  oertain  duty 
by  the  latter  to  the  former,  Or  eerUin  ri^te  in  the  former  which  give  the 
lormerari^t  to  prevent  or  eoe  for  the  melfeaeance  of  the  latter.  Bat  I  think 
it  will  be  foond  that  neither  'tmstee'  nor  'egent'  eacpreeiee  eneh  relation, 
and  that  bailee  of  the  oepitel  of  the  oorporation  to  perform  speciflo  dntiet 
therewith  oomee  mnoh  more  neer  to  iii." 

In  Board  </  Commimitmen  t.  ReffnoldM^  44  Ind.  60e»  8.  C.»  16  Am.  Rep. 
2i5,  Worden,  J.,  epeaking  npon  thietiibjeoti  naee  the  following  langimge;  "  II 
is  nid  very  freqnently  in  the  booke  that  the  directore  of  a  oorporation  era 
tnuteee  of  the  etookholderi^  and  that  the  relation  of  trustee  and  oatm  gee 
4nM<,  with  its  oonaeqnenoes,  existi  between  them.  6nt  these  ezpreesioni 
mnst  always  be  understood  to  have  relation  to  the  oases  to  which  they  are 
4^1ied,  and  not  to  be  of  nniversal  application.  It  may  be  oonoeded  tiiat  in 
respect  to  the  property  of  the  corporation,  whethA  it  be  land,  money,  seoa- 
rities,  capital  stock,  or  other  property  held  by  the  corporation,  and  the  man- 
agement of  its  bnsinees,  the  directors  are  trostees  for  tiie  stockholders.  The 
action  of  the  directors  in  respect  to  the  property  of  the  corporatian  mnst 
affwt,  to  a  greater  or  less  degree,  the  stockholders  generally.  It  has  been 
generally,  in  each  cases,  or  where  the  action  of  the  directors  has  aflected  the 
whde  body  of  stockholders,  that  the  relation  of  trostee  and  ceabd  que  inui 
has  been  held  to  exist" 

In  some  cases  it  is  laid  down  that  the  whole  dnty  of  directore  is  to  the  cor- 
poration, and  tiiat  there  is  no  tmst^  privity,  or  relation  between  them  and 
the  stockholders:  AUmr.  OMfa^  26  Conn.  466;  SmUhr.  Hyrd,4SAm.  Dec, 
•eoa  In  Ptaboiy  t.  FlkiA^  6  Allen,  66»  it  was  held  that  the  directors  are  tros' 
tees  for  the  corporation,  and  that  the  cccporation  is  itself  a  trostee  for  tht 
etookholders.  While  it  is  admittsd  hi  PoclU^  JadBum,  A  WT^s  Cue,  K  R.  » 
Ch,  Div.  828^  that  direetors  of  a  oorporation  are  trustees  for  the  shareholder^ 
it  is  said  that  they  are  not  trustees  for  the  creditors^  and  that  the  creditors 
bftve  no  greater  rights  against  them  than  agunst  other  members  of  the  cor- 
poration. 

Hr.  niompeoo,  in  his  able  and  exhanstive  note  on  the  liabilities  of  direc- 
tors, lays  down  the  role  to  be^  that  at  law  the  directore  of  a  corporatian  are 
the  agents  of  the  corporation,  and  have  no  legal  privity  or  other  rdation  to 
the  shareholders,  bat  are  to  them  mere  strangers,  while  in  equity  they  are 
tegarded  ae  trustees,  ''either  of  the  oorporatLon,  as  an  artificial  body,  or  of 
the  aggregate  body  of  the  shareholders:''  See  Uompson's  Liabilities  of  Offi- 
cers and  Agents  of  Corp.  661,  and  oases  cited.  Upon  a  critical  eramfnation 
«f  aU  the  anthorities  on  this  subjeoti  it  will  be  foond  that,  althongh  they  eeem 
to  be  exceedingly  discordant,  there  is  no  substantial  conflict  That  the 
directors  of  a  corporation,  in  their  administration  of  its  affiura,  act  in  a  fidu- 
ciary capacity,  cannot  be  denied.  Nor  can  it  be  denied  that  their  duties  snd 
Eal^tiee  are  thcee  of  fiduciaries.  Uere  is  no  material  disagreement  in  the 
oases  and  text-writers  on  this  subjeoti  ae  to  the  measure  of  fidelity  and  cere 
required  of  directors.  All  the  aathcritiee  are  in  substsntial  aooord  as  to  the 
standard  by  which  their  liability  is  to  be  measured;  they  difier  only  ae  to 
who  stand  in  such  relation  to  them  as  to  be  able  to  enforce  that  liability.  It 
Is,  perhaps,  true,  strictly  speaking,  that  the  only  direct  relation  or  privity  is 
iMtween  the  directors  and  the  cccporation  ae  a  distinct  legal  entity,  and  tiiat 
the  directors  are  trustees  only  for  the  corporation;  but  it  cannot  be  ques- 
tioned, in  the  light  of  the  authoritiee,  that  theishareholders  and  creditors  have 
«aoli  an  interest  in  the  enforcement  of  the  trust  that  they  may,  in  oertain  con- 
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tingencies,   maintain  loits  for   that   purpose  directly  againat   delinquent 
direotors. 

DiGRn  ov  FiDiUTT,  Capaoitt,  avd  Cari  Rbquibbd  ov  Dxrbctobs.  — 
It  followi  from  the  fiduciary  pontion  oooupied  by  directors  of  a  oorporatioo, 
whether  regarded  at  strict  trustees  or  iiot»  that  good  faith  in  the  management 
of  tiie  affiurs  committed  to  their  charge  is  a  primary  requisite:  Bank  qf  SL 
Marj/*»Y.  Si.  Johh^A}tL^lUSmUhr.  PraUtfUU  Jf/g.  Co., 29 Id. 503;  Rycm 
T.  Leavemeorth  tie,  R*  CStK,  21  Kan.  865;  Shea  t.  Mabry^  1  Lea»  319;  V<m»  t. 
Phasmx  Ini.  Ckk,  4  Id.  385.  Or,  as  is  said  in  some  cases,  they  must  exercise 
the  highest  and  most  scrupulous  good  faith:  Rffan  v.  Leavemoarth  de,  JEL  Co.^ 
21  Kan.  366;  Vanot  ▼.  Phanix  In$.  Co,,  4  Lea,  385,  This  is,  however,  no 
more  than  to  say  that  good  faith  is  required  of  them.  There  cannot,  in  the 
nature  of  things,  be  degrees  in  good  faith.  It  must  be  absolute,  or  it  is  not 
good  faith.  Directors  of  a  corporation,  to  escape  liability  for  mismanage- 
ment, must  also,  it  is  said,  have  reasonable  capacity,  and  exercise  their  best 
judgment:  Vance  v.  Phatnkt  Ins.  Co.,  4  Lea,  385;  Bun  v.  Cary,  82  N.  T.  74. 
They  must,  furthermore,  exercise  reasonable  diligence  or  ordinary  care—that 
care,  in  other  words,  which  an  ordinarily  prudent  man  takes  in  the  manage- 
ment of  his  own  concerns:  STnUh  ▼.  PraUviUe  Mfg.  Co.,  29  Ala.  503;  Percy  ▼. 
ir»7/aiu^  8  Mart,  N.  &,  68;  ^ani  </Jlfttfiui/i?edemp<iofi  v.  JTU;  56  Me.  885| 
ScoU  ▼.  DepcyOer,  1  Edw.  Ch.  547;  Hm  ▼.  Caary,  82  N.  T.  72;  MakA  v. 
Savmg  Fund,  5  Fhila.  30;  Shoa  v.  Mabry,  1  Lea,  319;  Angell  k  Ames  on  Corp., 
sec.  314.  In  Land  Credit  Co.  t.  Fermoy,  L.  R.  5  Ch.  763,  Lord  Chancellor 
Hatherley  says  that  it  is  the  duty  of  directors  ''to  be  awake^  and  that  their 
being  awake  would  not  exempt  them  from  the  consequences  of  not  attending 
to  the  business  of  the  oompsny."  Each  director  is  not  required  to  be  daily 
examining  the  transactions  of  the  corporation,  but  it  is  enough  if  the  usual 
means  are  employed  to  keep  the  officers  and  agents  in  check:  Maieeh  ▼.  Sav" 
ing  Fund,  5  Fhila.  30.  It,  however,  any  fact  comes  to  the  knowledge  of  the 
directors  calculated  to  awaken  the  suspicion  of  prudent  men  as  to  the  fidelity 
of  the  subordinate  officers  or  agents  of  the  corporation,  a  higher  degree  of 
diligence  and  droumspection  to  guard  against  loss  is  required:  Percy  v.  MUr 
tarnhn,  8  Mart,  N.  &,  68.  In  Sperhf^s  Appeal,  71  Pa.  St  11,  a  0.,  10  Am. 
Rep.  eSi,  8.  C,  Thompson's  Liabilities  of  Officers  and  Agents  of  Corp.  233, 
one  of  the  leading  cases  on  this  subject,  it  ii  held  that  directors  of  a  corpo- 
ration elected  from  the  body  of  stockholders  are  not  to  be  Judged  by  the 
same  strict  standard  as  the  agents  or  trustees  of  a  private  estate.  And  where 
a  union-store  association,  instead  of  cnnfiding  the  management  of  its  afl&urs 
to  its  directors,  impoees  the  same  upon  a  managing  agent,  and  the  members 
knowing  how  the  business  is  conducted,  and  that  the  by-laws  are  not  strictly 
observed  and  obeyed,  acquiesce  in  what  is  being  done,  the  directors  are  not 
to  be  held  to  as  strict  an  accountability  as  the  directors  of  an  ordinal^ 
moneyed  corporation:  Henry  v.  Jackaon,  37  Vt  431. 

LiABiLiTr  voR  BBKAninM  o'w  Tbust,  Kboliobncs,  MnooHDoor  ov  Co- 
vtBMTtOBa,  SuBORDDiATBS,  XTa^It  may  be  laid  down  as  a  general  rule  that 
**  there  is  no  wrong  or  fraud  which  directors  of  a  joint-stock  company,  inoor- 
porated  or  otherwise*  can  commit  which  cannot  be  redressed  by  appropriate 
and  adequate  remediee:"  Croea  v.  SadeeU,  16  How.  Fr.  62;  Bobheon  v.  SmUh, 
24  Am.  Dec.  216.  From  the  fiduciary  rdation  which  direotors  of  a  corpora- 
tion hokl  to  the  corporation  itself  and  to  its  shareholders  and  oreditors,  and 
from  the  fact  that  they  are  held  to  strict  good  faith  in  their  management  d 
the  corporate  concerns,  it  follows  that  th^  are  liable  either  to  the  corporation, 
or,  in  a  proper  case^  to  the  sharebolden  or  oreditoit  ier  a  fraudulent  breach 
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of  trust  or  miiapplicatioa  of  ootporftte  funds,  wh«reby  a  low  or  iajiiry  ranlte 
to  the  oorporate  aaaete:  Moraweti  on  Priv.  Corp.,  mo.  24IS,  note;  AngeQ  k 
AmM  on  Corp.,  mo.  314;  Okaritabk  Corporatkm  r.  Svtttm,  2  Atk.  400;  &  GL, 
ThompMtn's  liabilitifls  of  Officers  and  Agents  of  Corp.  226;  KfMbar  ▼.  Bimk 
Bher  tic  Iron  Ca,  2  Black,  721;  Oimirai  y.  Dcmt^  4  difll  260;  RMmm  y. 
i^mikfty  24  Am.  Dec.  212;  BankqfSL  Mar^s y. 8L  John,  ^  AIsl. eil;  SmUky. 
Poor,  40  Me.  416;  Poabodp  t.  FtiiU,  6  Allen,  66;  Ckhau^  Loan  Aain  t.  Z;||on, 
29  K.  jr.  Bq.  110;  AmrwBj  Qtmrol  t.  Ulka  In$.  Co.,  2  Johns.  Ch.  S89;  Osa- 
mk^fkam  r.  P^  6  Pejge^  607;  Ofranet  ▼.  Ocnge,  60  N.  Y.  154;  Spermg'o 
Appeai,  71  PiL  8t  11;  a  a,  10  Am.  Bep.  684;  a  C,  Thompson's  LiabOitiee 
of  Officers  sod  Agente  of  Corp.  233;  Barnard  v.  Durant,  11  R.  L  105; 
Shea  T.  Mabrp,  I  Lea,  810.  Ssid  Lord  Chancellor  Hsrdwickeb  in  Chari- 
tahk  OorporaOon  ▼.  8uUon,  2  Atk.  400,  B.  C,  Ihompsons  Tjshilitwis  ol 
Officen  and  Agents  of  Corp.  226,  speaking  on  this  sobjeot:  "I  will 
never  detennine  that  frands  of  this  land  are  ont  of  the  reach  ol  ooorte  of  lav 
or  equity,  for  an  Intolerable  grievance  would  follow  from  each  a  determina- 
tion.'* So  they  are  liable  for  acts  niira  vkts  In  pnrehasing  shares  In  a  new 
corporation  pnrsnant  to  a  sham  arrangement  for  the  pupoM  of  deluding  the 
public  into  inveeting  In  the  sharee  of  each  new  coiporstioii,  whereby  the 
funds  of  the  original  corporation  are  wasted:  JohU  8iodt  DkeomU  Co*  t. 
Brown,  L.  R.  8  Eq.  881.  So  for  accepting  unanthoriied  eecuritiee  in  pay- 
ment for  stock,  they  may  be  held  liable  for  the  full  amount  of  the  stock  so 
paid:  ifoMi  t.  Oooes  Bank,  1  Lea,  888.  So  they  are  liable  for  a  loss  of 
funds  by  gross  ne^^igence  and  Inattention  to  duty:  RMnmm  t.  SmM,  24  Am. 
Dec.  212;  Noally.  HUl,  16  OsL  145;  Land  OmUi  Co.  ▼.  Fermo^,  L.  R.  5  Ch. 
763.  Mere  imprudence,  unless  it  amount  io  gnm  negligence,  In  the  ejcardae 
of  a  rightful  power,  will  not  render  the  direotors  perscnslly  liaUe:  OsereRd^ 
Oumeif,  <fr  Cb.  T.  Oibb,  L.  R.  6  H.  K  480,  affirming  8.  C,  K  R  4  Ch.  701; 
Hedgeo  t.  PaqveU,  8  Or.  77.  They  are  not  liable  for  errors  of  judgment  In 
the  ezeroiM  of  a  discretion  confided  to  them,  unices  so  gross  as  to  amount  te 
gross  negligenoe  or  te  evidence  of  want  of  ordinary  capacity,  or  te  wamnt 
the  imputation  of  fraud:  Chdbold  ▼.  Branch  Bank  qf  Mobile,  11  Ala.  191; 
SvUth  y.  PraUoUle^fg.  Co.,  29  Id.  S0&;  Percy  v.  if»//andbti,  8  Mart,  N.  S.,  68; 
Van  Dyek  ▼.  McQuade,  86  N.  T.  45;  Bedgu  ▼.  PaqueU,  8  Or.  77;  Hemy  ▼. 
Jacknn,  ZJ  Vt  431;  Overeni,  Qwmey,  «&  Co.  ▼.  CUbb,  L.  R  4  Ch.  701;  a  C, 
L.  R  5  H.  L.  480;  Turquand  v.  MarshaU,  L.  R  4  Ch.  376.  Li  Sparing* 
Appeal,  71  Pa.  St.  11,  a  C,  10  Am.  Rep.  ^  a  C,  Thompson's  Liabilities 
of  Officers  and  Agente  of  Corp.  233,  it  is  said  that  they  are  not  liable  for 
mistakes  of  judgment  even  though  so  gross  as  to  appear  absurd  and  ridicu- 
lous, ''provided  they  are  honest,  and  provided  they  are  fairly  within  the  scope 
of  the  powers  and  discretioa  confided  to  the  managing  body."  But  this  csm 
no  doubt  st&tes  the  doctrine  altogether  too  favorably  for  the  directors,  and  is 
not  in  accordance  with  the  general  current  of  authority:  Hun  v.  Gary,  82 
N.  Y.  65.  An  error  of  judgment  so  gross  as  to  appear  ridiculous  would  oer> 
tainly  amount  to  evidence  of  either  gross  negligence  or  gross  incapacity. 
Where  the  conduct  of  the  business  of  the  corporation  is  confided  by  the  stock- 
holders principally  to  a  managing  agent,  and  estimates  of  expenses,  etc., 
made  by  the  directors  are  reported  to  and  discussed  at  -  the  stockholders* 
meetings,  errors  therein  will  not  be  sufficient  to  render  the  directors  liable, 
there  being  no  fraud  or  gross  negligence:  Henry  v.  Jojckaon,  37  Vt.  431. 
Mistakes  of  law  will  not  render  the  directors  liable  for  a  loss  resulting  there- 
from if  they  act  with  reasonable  care  and  diligence  and  in  good  faith,  even 
though  they  might  have  avoided  such  mistakes  by  taking  l^gal  advice,  which 
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they  omitted  to  do:  Vance  v.  Pkotwa  In$,  Co.,  4  Lea»  386.  Where  the 
dlreetora  of  a  corporatioii  refoae  to  take  step*  at  the  reqneet  of  a  etookholdir 
to  prevent  the  oollection  of  a  tax  upon  the  corporation,  which  they  admit  t» 
be  illegal,  becaose  of  the  many  obetadea  in  the  way  of  testing  the  legality  of 
the  tazy  thie  cannot  be  deemed  tnch  an  error  of  judgment  ae  to  exempt  them 
from  liability,  bat  most  be  regarded  as  a  breach  of  tmst:  Dodge  ▼.  TTooiMy* 
18  How.  831. 

The  direotore  of  a  oocporation  are  not  mretiee  to  the  ootporatioD  or  Hi 
ehareholden  for  the  fidelity  of  a  secretary  or  other  snbordinate  oflioer  ap> 
pointed  by  them  so  as  to  be  liable  for  his  embezilements  or  def»loation%  if 
they  have  acted  pmdently  and  in  good  faith,  and  had  no  knowledge  that  1m 
was  nntmstworthy:  Heoa  ▼.  JJrpryMer,  1  £dw.  Oh.  513.  And  where  on  le- 
eleeting  a  sscretuy  the  directors  do  not  take  a  new  bond,  sapposing  his 
bond  for  the  prerions  term  to  oontinne  in  foroe,  and  a  loss  happens  by  th* 
secretary's  default,  the  directors  are  not  liable  where  it  appears  that  they  are 
competent  business  men  and  have  acted  in  good  faith,  althouj^  they  did  not 
take  legal  advice  before  acting:  Vance  v.  Phoenba  Ine,  Oek,  4  Lea,  885.  Bat 
where  directors  sanction  a  breach  of  tmst  by  a  subordinate  oflioer,  or  by  neg- 
ligence and  inattention  enable  him  to  divert  corporate  funds,  th^y  will  no 
doubt  be  liable:  Angell  k  Ames  on  Corp.,  sec.  314;  AUomtf'CfemBral  v.  Xetae- 
<er,  7  Beav.  178.  So  where  they  remove  the  safeguards  which  the  by-laws 
throw  around  such  snbordinate  officer,  and  permit  him  and  his  assistants  to 
act  as  brokers  for  persons  borrowing  money  of  the  oorporatlon,  and  to  become 
themselvee  borrowers  without  adequate  security,  and  by  these  and  other  ads, 
the  funds  of  the  corporation  are  wasted:  Cftari<o6toOgfyora<faitv.igii<toii,2Atk. 
400;  &  C,  Thompecm's  Liabilities  of  Officers  and  Agents  of  Corp.  228. 

Certainly  a  director  is  not  liable  for  a  breach  of  trust,  or  act  uUra  vbree^ 
or  improvident  act,  committed  by  his  co-directors,  where  he  was  not  present 
when  it  was  decided  upon,  took  no  part  in  it,  and  had  no  knowledge  of  it, 
unless  it  appears  that  he  might  have  prevented  it  by  ordinary  attention  to 
his  dutaee:  Sperki(f's  Appeal,  71  Pa.  St  11;  S.  C,  10  Am.  Rep.  884;  &  a, 
Thompson's  Liabilities  of  Officers  and  Agents  of  Corp.  233;  Maiech  v.  Satfhg 
Fund,  5  Fhila.  80;  CargU  v.  Bmoer,  L.  R.  10  Ch.  Div.  502;  Jomt  Stodt 
Diaeouni  Co,  v.  Brown,  L.  R.  8  Eq.  881.  So,  where  a  director  was  present 
during  only  a  part  of  the  session  at  which  an  illegal  or  wrongful  act  was 
approved,  and  had  no  knowledge  of  the  facts:  Land  CredU  Co,  v.  Pemnofff 
L.  R.  5  Ch.  763.  But  if  he  was  present  when  an  act  was  decided  upon 
whereby  the  funds  of  the  corporation  were  wasted,  and  did  not  oppoae  it,  he 
will  be  liable:  Percy  v.  Millandon,  8  Mart.,  N.  S.,  79;  JokU  Stodt  DieeoHtU  Co. 
V.  Brovm,  L.  R.  8  Eq.  381.  So,  even  though  after  the  meeting  he  wrote  a 
letter  to  one  of  his  co-directors  protesting  against  the  proceeding,  but  did 
nothing  further,  though  he  afterwards  attended  other  meetings  of  the  boardi 
JohU  Stock  DieeomU  Co,  v.  Brown,  ewpra.  And  where  a  director  was  preeent 
at  a  meeting  at  which  an  act  constituting  a  violation  of  law  or  a  breach  of 
trust  was  voted  on,  and  the  minutes  simply  show  that  the  act  was  '^ap* 
proved,"  without  stating  how  the  members  voted,  the  presumption  will  be 
that  be  voted  to  approve  it:  Van  Dyek  v.  MoQuade,  86  N.  Y.  38.  Directors 
present  at  a  meeting  when  certain  loans  not  unusual  in  amount  or  character 
were  reported  by  the  executive  committee,  when  in  fact  no  loans  had  been 
made,  but  the  money  was  drawn  to  buy  in  shares  of  the  oorporation  for  the 
purpoee  of  raising  the  price  of  its  stock,  are  not  to  be  held  liable  therefof 
merely  on  account  of  neglect  to  inquire  whether  the  seouri^  for  the  pre^ 
tended  loans  was  good:  Land  Credd  Co.  v.  Fermoif,  L.  R.  5  Ch.  763L  Ne 
AM.  Dec.  Vol.  UIl— 41 
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doubt  a  direotar  who  doet  not  participate  in  a  breach  of  troet  may  be  held 
liable  thecef  or  where  by  groM  non-attendanoe  npon  hie  datiee  he  givee  oppor- 
tonity  for  its  oommienon  without  oppositum:  CharHable  OorponUkm  ▼.  Art* 
km,  2  Atk.  400;  &  C,  Thompeon'e  Liabilitiee  of  Officen  and  Agenta  of  Ccsp. 
226.  Ignoranoe  on  the  part  of  direotora  of  a  corporation  of  a  miaappsopria- 
tion  of  ita  fonda  by  oo-directora  or  other  officen  is  no  ezenae  or  defenao  to  a 
bQl  for  an  aooonnt  thereof,  where  each  directora  poaaeaaed  the  means  of 
knowledge:  Shea  t.  MtUiry,  1  Lea,  319.  Direotora  who  are  themaelTea  gniltj 
of  no  fraad  are  not  liable  for  a  fraud  committed  by  their  predeceasora  ooca- 
aioning  a  waate  of  aaaeta  to  the  injury  of  creditcra  or  othera:  Schkf^  ▼.  Dbotm, 
24  Ga.  273.  So  where  worthleaa  paper  diaconnted  by  a  prior  board  ia  renewed 
by  their  anooeaaora,  the  latter  are  not  liaUe  nnder  the  Maine  atatntea:  Btmk 
</ Mutualltedempiitm  r.  ffau  6tk  Ue.  S86,  And  it  aeema  that  a  director  ia  not 
liable  to  the  official  liquidator  nnder  the  Bngliah  oompaniea'  act  for  ne^^eet 
to  recover  promotion  money  improperly  paid  by  hia  predeeoeaom,  thoa{^  he 
knew  of  anch  improper  payment:  In  re  Foreal  qf  Dean  etc  Ca,  L.  R.  10  Gh. 
DiT.  45a 

The  fiduciary  poaition  occupied  by  direotora  f crbida  their  apecnlatuig  with 
cocporate  fonda  for  their  own  benefit,  or  making  a  aeoret  profit  on  tranaactiona 
entered  into  by  them  on  behalf  of  the  corporation  in  buying  or  aeUing  prop- 
erty, or  the  like^  and  if  they  do  ao,  they  may  undoubtedly  be  compelled  to 
account  for  the  profita  ao  made  in  a  auit  by  the  oorporatioEi,  or  ita  liquidaton 
or  aaaignee,  or  in  a  proper  caae,  by  the  aharehddera  or  othera  intereated  in 
the  aaaeta:  Bedmond  ▼.  Dideereonf  0  N.  J.  Eq.4X)7;  Sktrofean  tie,  R,  €k>.  ▼. 
Poor,  59  Me.  277;  8.  O.,  Thompaon'a  loabilitiea  of  Qfficera  and  Agenta  of 
Ckn^^.  2^;  Iiffanv.LecwemeortheU.B.  Co.,  21  Ktok.  266;  VanOoUv,  Van  Brunt, 
2  Abb.  N.  O.  283;  York  etc.  B,  Co,  ▼.  ffudaon,  16  Beav.  485;  Parloer  ▼.  Me- 
Kenna,  L.  R.  10  Oh.  96;  Imperial  MeroanUle  Credit  Aee,  ▼.  CdUman,  L.  R.  6 
U.  L.  189.  Aa  where  a  director  atipulatea  for  a  aecret  profit  on  a  contract  let 
to  a  third  peraon  for  building  a  part  of  a  railroad  for  the  corporation:  Am>- 
fwm  etc  B,  Co.  v.  Poor,  59  Me.  277;  8.  C,  Thompaon'a  Liahilitiea  of  Officera 
and  Agenta  of  Corp.  243;  Byan  t.  Leavenworth  etc  B,  Co,,  21  Kan.  366.  8o» 
where  on  a  purchaae  of  land  for  the  corporation  a  director  inducea  the  vendor 
to  inaert  in  the  deed  a  larger  price  than  waa  in  fact  paid,  and  pocketa  the 
difference:  Ekhene  ▼.  Congreee,  4  Buaa.  564.  So^  where  on  a  tranafer  of  the 
buaineaa  of  the  corporation  to  another  company  the  direotora  aecretly  reoeiTe 
from  the  latter  company  a  large  aum  aa  compem nation  for  their  trouble:  Oae* 
iellr.  Chambers,  26  Beav.  360.  So,  where  a  director  makea  a  profit  by  pur- 
chasing  for  the  company  property  of  which  he  ia  the  aecret  owner:  Oreat 
Lwoembomy  etc,  B,  Co.r,  Magnay,  25  Id.  586.  So^  where  direotora  purchaae 
a  ateamboat  aa  individuala,  and  aell  it  to  themaelTea  aa  direotora  at  a  large 
advance  and  at  a  price  exceeding  ita  real  value:  Parher  v.  Nicbereon,  112 
Maaa.  195.  So,  where  a  bank  director  loana  money  of  the  bank  at  a  atipu- 
lated  intereat,  but  upon  a  aecret  agreement  that  he  la  to  participate  in  the 
profita  of  purohaaea  of  land  to  be  made  with  the  money:  Farmere*  etc  Bank 
T.  Doumey,  53  GaL  466;  S.  0.,  31  Am.  Bep.  62.  The  fact  that  the  articlea 
of  incorporation  provide  aa  a  penalty  upon  a  director  for  not  diacloaing  any 
peraoual  intereat  which  he  may  have  in  contracta  entered  into  on  behalf  of 
the  company  that  hia  office  aa  director  ahall  be  vacated,  will  not  prevent  a 
auit  by  the  corporation  or  ita  repreaentativea  to  compel  anch  director  to  ao* 
oount  for  profita  made  on  the  tranaaction:  Imperial  Mercantile  Credit  Aec  v 
Ookman,  L.  B.  6  H.  L.  189.  But  a  director  may  undoubtedly  make  loana  or 
advanoes  to  a  corporation,  and  take  ita  bonda  or  debentnrea  at  the  aame  rate 
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d  diMonnt  allowed  to  other  penons,  without  being  liable  for  the  diacoiint) 
CamfbeW*  Caae,  L.  R.  4  Ch.  Viv,  470. 

In  vulogj  to  the  above  doctrine,  that  directors  most  account  for  secret 
profits  on  transactions  entered  into  by  them  on  behalf  of  the  company,  it  is 
held,  also,  tiiat  where  directors  receive  from  the  promoters  of  a  oorporation, 
as  a  sort  of  bribe  for  voting  to  pay  the  promotian-money  before  the  corpora- 
ticii  is  in  condition  to  do  business,  a  part  of  the  money  so  paid,  the  ofScial 
liquidator  may  recover  it  from  them  on  the  winding  up  of  the  company: 
Madrid  Bank  v.  Petty,  L.  R.  7  Eq.  441.  So  where  the  promoter  agrees  to 
indemnify  certain  directors  named  by  himself  against  any  liabili^  for  ex- 
penses, under  articles  empowering  but  not  binding  the  directors  to  pay  the 
expenses,  and  they  yote  him  a  certain  sum  for  preliminary  expenses,  which 
he  pays  in  calls  on  their  shares,  they  are  liable  to  repay  to  the  official  liqui- 
dator the  money  so  allowed  for  preliminary  expenses:  In  re  Engl^field  ColSetf 
Lb  &.  8  Ch*  Div.  388.  8o  where  a  director  receives  from  the  promoters  cer- 
tain paid-up  shares  for  acting  as  director,  he  may  be  compelled  to  restore  the 
shares  and  to  account  for  their  highest  value  during  the  period  that  he  held 
them:  Natd^»Olo  etc  Co.  y,  Orave,  L.  R.  12  Ch.  Div.  738;  or  on  the  winding 
up  of  the  company,  such  director  may  be  held  liable  to  the  official  liquidatM* 
to  the  full  nominal  value  of  shares  so  furnished  him  by  the  promote:  Wee- 
Um*e  Caae,  L.  R.  10  Ch.  Div.  579;  MUeaife'e  Case,  13  Id.  169;  Pearson's  Case, 
6  Id.  336;  De  Bunvignes  Case,  Id.  306;  Leeke's  Case,  L.  R.  6  Ch.  469;  Ba/s 
Case,  L.  R.  10  Ch.  693;  In  re  Disderi,  L.  R.  11  Xq.  242.  See  on  this  point» 
also^  Thompson's  Liabilities  of  Officers  and  Agents  of  Corp.  366-368,  and  cases 
eited  and  diecussed. 

Where  the  articles  of  incorporation,  or  statute  under  which  a  corporation 
is  organised,  require  a  director  to  be  the  owner  of  a  certain  number  of  shares 
to  qualify  him  for  the  office,  it  is  held  that  one  who  is  elected  and  acts  as  di- 
rector without  taking  the  requirite  number  of  shares  will  nevertheless,  on  the 
winding  up  of  the  company,  be  held  liable  as  a  oontributary  for  the  shares  so 
required:  Stephenson's  Case,  46  L.  J.  Ch.  488;  OurrieU  Case,  3  De  O.  J.  &  S. 
367.  So,  where  the  shares  are  allotted  to  him  without  his  knowledge,  and 
without  any  application  for  them  on  his  part:  ffarwartTs  Case,  L.  R.  13  Eq. 
80;  mOer^s  Case,  L.  R.  3  Ch.  Div.  661;  S.  C,  6  Id.  70.  But  where  the  di- 
rector  is  entitled  to  the  number  of  shares  so  allotted  to  him  as  paid-up  shares 
for  services  rendered,  he  cannot  be  held  as  a  oontributary  in  respect  of  them: 
MiUer*s  Case,  supra.  Where  a  director,  within  three  days  sfter  issuance  of 
the  prospectus,  gave  written  notice  of  his  withdrawal  from  the  corporation 
on  the  ground  of  misrepresentation  as  to  its  objects,  and  never  acted  as  di- 
rector, he  was  held  not  chargeable  as  a  oontributary  for  the  qualification 
shares  provided  for  in  the  articles  of  association  subscribed  by  him,  but  which 
had  never  been  applied  for  by  him' nor  allotted  to  him:  Karuth's  Case,  L.  R» 
20  Eq.  606.  See  also,  substantially  to  the  same  effect^  Oreen's  Case,  L.  R.  18 
Eq.  428.  So  where  the  articles  of  association  provide  that  no  person  shall  be 
qualified  to  be  a  director  unless  he  has  been  the  holder  of  a  certain  number 
of  shares  before  his  election,  the  election  is  deemed  void,  and  his  acting  ai 
director  does  not  render  him  chargeable  as  oontributary  for  the  requisite 
qualification  shares,  when  he  has  never  applied  for  them:  ff am  ley's  Case, 
L.  R.  5  Ch.  Div.  705;  Batcher's  Case,  Id.  963;  Jemter's  Case,  7  Id.  132. 

Directors  of  a  bank  voting  extra  compensation  to  one  of  their  number  for 
extra  services  as  agent  of  the  bank  are  not  liable  therefor  if  they  act  in  good 
faith  and  for  the  benefit  of  the  corporation,  although  the  extra  compensation 
b  illegal  and  may  be  recovered  back  by  the  company  from  the  director  re- 
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OMTiiig  it:  Oodbold  t.  Brtmch  Bank,  11  AU.  101.  Where  a  direetor  omlm 
■hares  to  be  allotted  to  his  infant  children,  it  is  a  breach  of  tniat  under  the 
English  companies'  act,  and  sach  director  is  himself  liable  for  ciUs  on  those 
shares:  JS»  parte  Wibon,  L.  K  8  Gh.  45;  a  C,  42  L.  J.  C^  81;  a  0.,  27  L. 
T.,  K.  a,  697. 

Other  examples  of  acts,  ooQtraots»  defults,  eta,  for  which  direoton  may 
or  may  not  be  held  liable  will  be  mentioned  in  sobseqiient  dlTiaians  of  this 


Who  mat  Bvjobci  Liabilitt. — 1.  Big^  <if  Corporation  to  Swe.—Yot  any 
misoondnct  or  nsgloot  of  directors  of  a  corporation,  whereby  the  oorporate 
assets  are  wasted  or  misapplied,  there  is  no  doabt  that^  as  laid  down  in  ths 
prindpsl  case,  the  corporation  is  primarily  the  proper  par^  to  soe:  CognotU 
▼.  B%lU,  89  dd.  820;  Sndih  y.  Poor,  40  Me.  415.  The  corporation  may  main^ 
tain  an  action  on  the  case  at  law  against  the  directors  indiTidnally  for  im- 
properly obtaining  and  disposing  of  funds  of  the  oorporatioQ:  FramUlm  Futt 
hu.  Co.  V.  JeMu,  8  Wend.  13.  See  also  Lexington  eta  B.  B.  Co.  t.  Bridgee, 
46  Am.  Dec  528.  And  where  money  is  illegally  paid  to  a  director  under  a 
Tote  of  his  co-directors  as  extra  compensation,  the  corporation  may  recorer 
it  in  aeeumpeU  for  money  had  and  received:  i^naie^  Bank  ▼.  ColBne,  7  Ala. 
05;  Oodbold  y.  Branch  Bank,  11  Id.  101.  Where  a  director  of  a  bank  bor- 
rows money  from  it  in  violation  of  a  provision  in  its  charter  prohibiting  the 
ssme  nnder  penalty  of  fine  and  imprisonment^  the  existence  of  snch  penalty 
will  not  prednde  an  action  at  law  to  recover  the  money:  Letter  v.  Howard 
Aidb^  83  Md.  558.  A  corporation  may  also  maintdn  a  suit  in  equity  against 
directors  to  compel  an  aoconnting  for  a  fraadalsnt  brsaeh  of  trust  in  i^pro- 
priating  fonds  to  their  own  use,  or  to  uses  not  aathoriaed  by  the  charter,  oi 
otherwise  wasting  them:  Bobinaon  v.  SmUh,  24  Am.  Dec.  216;  Attomqf'Oen' 
eral  v.  UOca  Ine.  Co.,  2  Johns.  Ch.  880;  CUkene*  Loan  Aee.  v.  Lyon,  20  K.  J. 
Bq.  110;  CharUtOUe CorporaHony.  Sutton,  2  Atk.  400;  8.  0.,  Thompson's  Lia- 
bilities of  Officers  and  Agents  of  Corp.  226.  So^  thou^  there  may  also  be  a 
remedy  at  law:  Ckizent^  Loan  Aet.  v.  Lffon,  20  K.  JT.  Eq.  lia  Though  it  ii 
held  that  for  a  loes  falling  on  the  corporation  b^ond  the  loss  of  its  capital,  in 
the  abeence  of  frand  the  only  remedy,  if  any,  is  by  an  action  at  law  for  n^- 
ligenoe,  and  a  bill  in  eqnity  will  not  lie:  Oeerend^  Owmeg,  <fr  Cb.  v.  (Tumey, 
L.  R.  4  Ch*  701.  For  an  act  ultra  vire$  occasioning  a  waste  of  oorporate 
fonds  by  investing  them  in  the  stock  of  a  new  compsny  pursuant  to  a  sham 
arxangement  for  deluding  the  public  into  taking  sharss  in  the  new  compsny, 
the  directors  may  be  held  liable  as  for  a  breach  of  trusty  under  a  bill  filed  by 
the  corporation:  Joint  Stock  Dieeount  Co.  v.  Broun,  L.  R.  8  Eq.  381.  Where 
land  purchased  with  corporate  funds  is  conveyed  to  a  director  without  the 
consent  of  the  corporation,  he  may  be  compelled  in  equity  to  convey  to  the 
oocporation  or  its  grantee:  Buffalo  etc.  B.  B.  Co.  v.  Lampoon,  47  Barb.  tSdZ. 

2.  Bight  qf  Assignee,  Becdeer,  or  Cjfidal  Liquidator  to  Sue.— The  right  ol 
the  official  liquidator  of  a  corporation,  under  the  Rngliah  companies'  act,  to 
recover  profits  secretly  made  by  directors,  and  money  or  the  value  of  shares 
received  by  way  of  a  bribe  from  the  promoters,  has  already  been  considered. 
Wherever  corporate  funds  have  been  fraudulently  misapplied  by  a  director, 
the  official  liquidator  may  apply  for  an  order  requiring  him  to  replace  them: 
In  re  National  Funds  Ass.  Co.,  L.  R.  10  Ch.  Div.  118.  Where  directors,  au- 
thorized to  declare  dividends  out  of  profits,  declare  a  dividend  under  a  delu- 
sive snd  fraudulent  balance-sheet,  they  will  be  liable  to  the  official  liquidator, 
on  winding  np^  for  the  amonnt»  but  not  where  the  compsny  was  engsged  in 
the  hanrdons  business  of  blockade-running,  and  in  estimating  the  profits  for 
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Ihe  poipoie  of  daobriiig  a  dhddond  tha  direeton  reokoned  oertain  aaieti  al 
Hhrnr  fan  valiiep  wluch  afterwardi^  by  the  iiiddBii  terminatioo  ol  tiie  war, 
baoame  worthlen:  Strinoers  Ckue,  L.  B^  4  Gh.  47ft.  Diraotofi  of  an  Imar- 
anoe  oompanj  dadarhig  a  dividend  not  warranted  by  the  state  of  its  londa 
were  held  to  be  liable  to  make  good  the  amoonti  on  winding  np  theoompany, 
m  A»M  T.  CbeoRlry,  2S  K  J.  Gh.48d.  Bat  where  direotora  paid  a  laigerdhri- 
dcnd  than  th^  im^i,  by  misrepreaenting  the  state  of  the  oompany's  fiind% 
ih^  were  held  not  to  be  liable  to  the  offioud  liquidator  for  the  amount^  ia 
Tmijmmi  t.  ManhaO,  L.  R.  4  Gh.  370.  Where  directors  of  a  bank  im- 
paired its  oapitid  by  dedaring  a  dividend,  it  was  held  that  an  assignee  of  the 
bank,  nnder  the  Pennsylvania  statute  of  1824,  ooald  recover  the  amoont  of 
direotors  present  at  the  meeting  and  not  protesting:  ChmkUs  Aftprnd,  48  Pa. 
St.  13.  The  receiver  of  an  insolvent  saviogs  bank  cannot  hold  the  directors 
liable,  withoat  the  aid  of  a  statute,  for  allowing  interest  on  deposits  whiBa 
there  are  no  net  profits,  earnings,  or  income,  there  being  no  fraad  or 
bad  faith:  Van  Dyd^y.  McQvade,  86  N.  T.  88.  Anda  statate  making  the 
directors  liable  for  allowing  interest  on  deposits  "in  excess  of  the  interest  or 
profits  earned,**  is  penal,  and  to  be  strictly  ocnstnied.  Hence  it  Is  not  to  be 
held,  in  an  action  by  the  receiver,  to  mean  ''net  profits,**  or  to  reqnire  the 
profits  to  have  been  received  as  well  ae  earned:  Id.  Interest  allowed  on  de* 
posits  In  a  savings  bank  is  not  a  dividend  within  the  meaning  of  the  New 
York  statate  prohibiting  the  allowance  of  dividends  except  oat  of  snrplns 
profits:  Id.  Inanaoticnbythereoeiver  in  each  a  case,  the  fact  that  the  vote 
aUowiog  interest  was  not  taken  or  recorded  ae  required  by  law  will  be  no 
defense  where  the  directors  would  be  otherwise  liable^  for  they  may  waive 
that  requirement.    Id. 

Where  directors  of  a  corporation  report  bad  debts  as  good,  they  are  not 
liable  to  the  official  liquidator  unless  it  be  shown  that  they  knew  the  debts 
to  be  bad:  Turqwmd  v.  ManhaU,  L.  R.  4  Oh.  878.  Nor  can  the  liquidator 
hold  them  liable  for  a  loan  to  one  of  their  own  number  who  diss  insolvent, 
there  being  no  fraud  or  bad  faith,  and  the  loan  being  within  their  discretion: 
Id.  Nor  for  not  calling  a  meeting  of  the  shareholders,  as  required  by  the  deed 
of  settlement,  upon  the  loss  of  one  fourth  of  the  capital,  where,  after  a  further 
Icssb  a  meeting  was  called,  and  resolved  to  continue  business:  Id.  Nor  csn 
he  hold  directors  of  the  oompsny  as  ccntributaries  for  their  shares  where  they 
have,  pursuant  to  resolution,  paid  up  their  shares  and  iqppUed  the  monqr  to 
certain  notes  of  the  corporation  on  which  they  were  guarantors:  PooUf  Jack' 
soiH  <fr  Wk^s  Ctm,  L.  R.  9  Ch.  Div.  822. 

A  receiver  of  an  insolvent  bank  may  recover  of  a  director  notes  of  the  cor- 
poration trsnsferred  to  him  by  the  cashier  contrary  to  statute^  or  the  money 
cdOected  thereon:  OiUet  v.  PhUUpe,  13  N.  T.  114.  The  assignee  in  bank- 
ruptcy of  an  insolvent  corporation  may  maintain  a  bill  against  the  directors 
for  confederating  together  and  diverting  corporate  funds  to  unlawful  and  im- 
proper purposes;  CfMrcU  v.  Dane,  4  ClifH  260;  but  not  for  loss  by  misman- 
agement  where  they  have  acted  in  good  faith  and  with  ordinary  diligence,  nor 
for  acts  uUra  vkti,  done  under  legal  advice,  where  the  statutee  under  which 
they  acted  were  complicated  and  difficult  to  understand:  Sperin^s  -^PP^  71 
Pa.  St.  11;  &  0.,  10  Am.  Rep.  684;  S.  C,  Thompson's  Liabilitiee  of  Officers 
and  Agents  of  Corp.  283.  Nor  can  such  assignee  maintain  a  bill  to  prevent 
a  director  who  is  a  creditor,  and  has  proved  his  daim,  from  sharing  in 
the  assets,  on  the  ground  that  by  reason  of  his  non-compliance  with  certain 
statutee  he  is  personally  liable  for  the  debts  of  the  cocporatian:  BrUtol  v. 
Sa^wd,  12  BUtdhf.  341. 
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t.  Right  ^f  StodMdtn  to  Sue—See  generally,  as  to  the  ri^t  of  fto(^« 
holders  to  sue  the  officers  of  a  oorporation,  or  to  call  them  to  aoconnt^  or  to 
■et  aside  their  acts,  the  note  to  JSTersey  v.  Veasie,  41  Am.  Dec.  367.  Neither 
a  single  stookholdar  nor  any  number  of  stockholders  in  a  corporation  can  sne 
its  directors  at  Uw  for  damages  resulting  from  fraud,  embezslement,  misfea- 
sance, or  gross  negligence,  whereby  the  property  of  the  corporation  is  wasted 
■ad  the  stockholders  are  deprived  of  dividends,  or  their  shares  are  rendered 
t%1imI8SS:  Smiih  v.  ffurd,  46  Id.  690;  AlUn  v.  CutHa,  26  Conn.  456; 
Oard^ner  v.  PoOard,  10  Bosw.  674;  Faurie  v.  MiUandon,  3  Mart,  N.  &,  476; 
Thompson's  liabilities  of  Officers  and  Agents  of  Corp.  379-381;  etmtra: 
Crook  V.  Jetoetif  12  How.  Pr.  19.  An  individual  stockholder  can  sue 
at  law  only  for  some  special  and  peculiar  damage  resulting  to  him  from  the 
misconduct  of  a  director.  The  reason  is,  that  at  law  the  directors  are  the 
agents  of  the  corporation,  and  not  of  the  shareholders:  Thompson's  Liabili- 
ties of  Officers  and  Agents  of  Corp.  379.  The  corporation,  therefore,  is,  as 
already  stated,  the  proper  party  to  sue.  Besides,  if  one  stockholder  oould 
sue  the  directors  at  law  for  wasting  the  assets,  there  might  be  as  many  ao- 
tions  as  there  were  shareholders:  8mUh  v.  Hurd,  46  Am.  Dec.  690.  But  if 
the  oocporation  refuses  or  is  unable  to  sue,  the  wrong  is  not  to  go  without 
remedy.  It  is  well  settled,  as  stated  in  the  principal  case,  that  if,  upon  ap- 
plication to  the  corporation,  it  refuses  to  sue  for  a  breach  of  trust  by  direct- 
ors, causing  a  waste  or  misapplication  of  corporate  assets,  or  if  the  corpora- 
tion is  still  under  the  control  of  the  same  directors,  one  or  more  of  the  stock- 
holders may  sue  in  equity  in  behalf  of  themselves  and  others  similarly  siti* 
ated:  Thompson's  Liabilities  of  Officers  and  Agents  of  Corp.  385;  Angell  & 
Ames  on  Corp.,  sec.  312;  Robmacm  v.  SmUk,  24  Am.  Dec.  217;  NeaU  v.  HIU 
16  Cal.  145;  AUm  v.  Curtis,  26  Coon.  456;  CotquiU  v.  Howard,  11  Ga.  bf^, 
Peabody  v.  Flint,  6  Allen,  56;  Baylen  v.  Ome,  Freem.  Ch.  161;  Orear^  v. 
Couge,  69  N.  Y.  154;  Spermfft  Appeal,  71  Pa.  St.  11;  S.  C,  10  Am.  B«ii  o84; 
8.  C,  Thompson's  Liabilities  of  Officers  and  Agents  of  Corp.  233;  liazard 
V.  DwraM,  11  R.  L  195;  Musaina  v.  OoldthwaUe,  34  Tez.  125;  S.  O.,  /  Am. 
Rep.  281;  Beath  v.  Erie  B.  Co,,  8  Blatchf.  347;  Dodge  v.  Wodleey,  18  How. 
831;  Memphis  v.  Dean,  8  Wall  73;  Hichene  v.  Congreve,  4  £«is3.  562; 
Fergueom  v.  WUaon,  L.  R.  2  Ch.  77,  per  Lord  Cairns;  Salomons  v.  Laing,  12 
Beav.  839.  But  such  a  bill  cannot  be  maintained  if  no  reason  appears  why 
the  plaintiff  might  not  have  had  the  suit  instituted  by  the  corporation:  Foss 
V.  HarhoUle,  2  Hare,  461;  Jlfos^  v.  AJgton,  1  FhilL  790.  It  must  appear 
from  the  bill,  in  order  to  maintain  it,  that  the  ciorporation  has  been  applied 
to,  and  has  refused  to  sue,  or  that  the  directors  to  be  sued  still  have  control. 
so  that  such  application  would  be  unavailing:  Cogswell  v.  BuU,  39  CaL  320^ 
Brewer  v.  BosUm  Theatre,  104  Mass.  378;  Oreanes  v.  Oouge^  69  N.  T.  154; 
Hagard  v.  Durant,  11  R.  L  195;  Memphis  v.  Dean,  8  Wall  73.  And 
the  corporation  must  be  joined  as  defendant:  ColqtdU  v.  Howard,  11  Oa. 
656;  Cfardiner  v.  PoUard,  10  Bosw.  674;  Oreaves  v.  Gouge,  69  N.  Y.  154; 
Saunrd  v.  Dwrasd,  11  R.  L  195;  CharkaUm  Ins,  etc  Co.  v.  SeiMng,  6  Rich. 
Eq.  342;  Fergumm  v.  WiUon,  L.  R.  2  Ch.  77.  If  the  directors  in  office  arc 
eharged  with  fraud,  no  application  to  them  to  bring  suit  in  the  corporate  name 
need  be  shown:  Mussim  v.  CMdthwaite,  34  Tez.  125;  S.  C,  7  Am.  Rep.  281; 
Heath  V.  Mh^  JR,  Co.,  8  Blatchf.  347.  So»  where  it  is  alleged  that  some  of  the 
defendants  own  a  majority  of  the  stock,  and  that  the  directors  in  office  are 
colluding  with  them  to  continue  them  in  control:  Brewer  v.  Boston  Theatre,  104 
Mass.  378.  But  the  bill  does  not  show  a  sufficient  excuse  for  not  alleging  an 
application  to  the  corporation  and  a  refusal  to  sue^  where  it  avers  m«rely  that 
the  present  board  of  directors  is  composed  ''nearly,  if  not  enturaly,"  of  tfa* 
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persons  who  oommitted  the  wrong:  CogaweUv.  BuU,  39  CaL  320.  li 
the  objection  that  the  bill  does  not  show  that  the  corporation  has  refused  to 
sue,  or  is  still  under  the  defendants'  oontrd,  is  not  made  until  the  case  reaches 
the  appellate  ooort,  it  is  then  too  late:  BuOtteif  ▼.  Big  Muddy  Iron  Co.,  29  Alb. 
L.  J.  66  (Mo.). 

U  the  act  oomplained  of  is  within  the  power  of  the  directors,  though  done 
frf^gnlarly,  and  has  been  sanctioned  by  a  majority  of  the  stockholders,  a  mi^ 
aority  stockholder  suing  for  himself  and  others  in  like  situation  cannot 
maintain  a  bUl  therefor,  there  being  no  fraudulent  or  willful  breach  of  dntyi 
Lord  V.  Oi/wrmr  etc  </  Copper  Minn,  2  PhilL  740;  McDougaU  ▼.  Oar^fyner^ 
L.  R.  1  Ch.  DiT.  21;  SmUh  v.  PraUviUe  Mfg.  Co,,  29  Ala.  503.  So^  where 
the  object  of  the  bill  is  to  enjoin  an  act  threatened  to  be  done,  which  belongs 
simply  to  the  internal  goTemment  of  the  corporation:  Modejf  ▼.  Alaton,  I 
FhilL  790.  But  where  the  act  done  or  threatened  to  be  done  is  an  act  nUra 
mta,  or  a  breach  of  trust  which  cannot  be  confirmed  by  a  majority  of  the 
shareholders  so  as  to  bind  the  minority,  one  or  more  of  the  minority  stock* 
holders  may  undoubtedly  maintain  a  bill  to  annul  or  redress  the  wrong  or  to 
prevent  its  accomplishment^  notwithstanding  the  approval  of  it  by  the  ma- 
jority: Brewer  t.  BoeUm  Tkealre,  104  Mass.  378;  Peabody  v.  Flint,  6  ^Allen, 
02;  Heath  t.  Erie  R.  Co.,  8  Blatchf.  347;  Marsh  r.  EaaCem  R,  R.  Co.,  40  N. 
H.  548;  CwmberUmd  Coal  Co.  v.  SJierman,  30  Barb.  553;  Dodge  ▼.  Wootteg, 
18  How.  331;  Coleman  v.  Baetem  CounUee  R.  Co.,  10  Beav.  1;  Gregory 
V.  Pateheu,  33  Id.  595;  Demer  v.  Eoopere'  etc.  Works,  L.  R.  9  Ch.  350;  Ma- 
eon  ▼.  Marris,  L.  R.  11  Ch.  Div.  97;  Davidson  ▼.  Tulloeh,  3  Maoq.  783.  But 
a  stockholder  who,  with  full  knowledge,  has  himself  acquiesced  in  an  illegsl, 
fraudulent,  or  unauthorized  act  of  the  directors,  occasioning  a  loss  of  assets, 
cannot  maintain  a  bill  therefor:  Gregory  ▼.  PateheU,  33  Beav.  595;  Seott  v. 
Depeyster,  I  Edw.  Ch.  513. 

There  is  no  doubt  that  where  a  Htockholder  in  a  corporation  suffers  a  direct 
and  special  injury,  not  common  to  other  stockholders,  from  a  wrongful  or 
Iraadnlent  act  of  the  directors,  or  some  of  them,  he  may  recover  for  such 
injury  against  the  parties  in  fault  But  this  liability  does  not  at  all  de- 
pend upon  a  special  fidudary  relation  between  the  parties.  Thus,  it  is  well 
settled  that  where,  by  false  and  fraudulent  representations  contained  in  pro- 
speotuses,  reports,  or  circulars  issued  by  the  directors,  respecting  the  condi- 
tion and  prospects  of  the  corporation,  one  is  induced  to  purchase  shares 
tharein,  which  eventually  become  worthless,  he  may  maintain  an  action  at 
law  for  damages  against  the  directors,  who,  having  knowledge  of  the  falsity 
of  the  representations,  or  not  knowing  or  believing  them  to  be  true,  and  in- 
tending t9  deceive,  took  part  in  or  sanctioned  the  issuance  of  such  prospeetos^ 
report^  or  droular :  Thompson's  liabilities  of  Officers  and  Agents  of  Corp.  401 ; 
Cnm  T.  Sackett,  16  How.  Fr.  62;  Caeeaia  v.  Mali,  26  Barb.  578;  Morganv. 
8hddy,  62  N.  Y.  319;  Neleonr,  LuUng,  4  Jones&a  544,  sffirmed  62  N.  Y. 
645;  Bet(fordr.Bagshaw,4B.klX.SS8;  8. C, 29 L.  J. Bx. 59;  ScoUr.Dkoon, 
Id.  62,  note;  Bale  v.  OOand,  4  F.  ft  F.  117;  Clairbe  v.  Diann,  6  Com.  B.» 
N.  &»  453;  Gerhard  v.  Bates,  2  EL  ft  BL  476;  DaMsonr.  TMxh,  8 Macq. 
783$  Peek  v.  Gwmey,  L.  R.  6  H.  L.  377;  S.  C,  Thompson's  Liabilities  ol 
Officers  and  Agsntsdf  Corp.  309.  Or  such  purchaser  of  shares  may  maintsin  a 
bill  in  equity  against  the  guilty  directors  to  compel  them  to  make  good  his  lossi 
Peeky.  Gnmeyp  supra.  Or  he  may  maintain  a  bill  against  the  directors,  joining 
tbeooipoFationas  defendant^  to  be  relieved  of  the  shares  which  he  has  taken  in 
the  oonoemy  and  to  recover  the  money  paid  thereon;  Ross  v.  Estates  Invest-^ 
ment  Cb.,  L.  R.  3  Ch.  682;  Bendermm  v.  Zoeoa,  L.  R  5  Eq.  249.  Or  where 
be  purchased  the  shares  of  one  of  the  dizeotoisb  he  may  "**^"f=*^  a  bill 
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■gainst  him  alona  to  compol  repaymeat^  ha  offering  to  retraaifor  the  ahavMi 
^kthhbank  ▼.  Femley^  9  Sim.  656. 

In  order  to  render  directors  personally  liable  in  any  form  fA  prooeeding  f of 
such  misrepresentations,  they  mnst  be  willfully  and  frandolently  made,  the 
directors  sought  to  be  charged  knowing  them  to  be  false  or  not  knowing  them 
to  be  true^  and  intending  to  deoeive:  WakemoH  ▼.  DaUeift  51  K.  T.  27;  S.  C, 
10  Am.  Bep.  551;  S.  O.,  Thompson's  Liabilities  of  Officers  and  Agents  of 
Corp.  290;  Mabeff  v.  Adcutu^  8  Bosw.  346;  Ndmm  v.  LvXmg^  4  Jones  &  8. 
544,  affirmed  62  N.  Y.  645;  Taylor  ▼.  AahUm,  11  Mee.  k  W.  401;  BaglmfM 
V.  LondMiderTyt  L.  R.  4  Ch.  Div.  711.  For  false  representations  whereby 
the  plaintiff  was  indnoed  to  take  shares,  but  which  were  made  bomajide  un- 
der a  reasonable  and  well-gonnded  belief  in  their  truth,  the  directors  are 
not  liable:  Skrtwrimry  ▼.  BUnaUf  2  Man.  k  O.  475.  No  doubt  also  the 
representations  must  be  in  fact  false  at  the  time  the  plaintiff  acts  on  them 
to  give  him  a  right  to  relief.  If  they  are  true  then,  though  false  when  made, 
the  defendants  will  not  be  liable  as  in  case  of  a  representation  that  a  cer- 
tain proportion  of  the  capital  was  paid  up:  Ship  ▼.  OromidUt  L.  R.  10  Eq. 
73.  It  must  appear  also  that  there  was  some  direct  oonneofeion  between  the 
defendants  and  the  plaintiff  in  the  communication  of  the  representations, 
and  their  influence  on  the  Utter's  conduct:  Peek  v.  Gwrmy^  L.  R»  6  H.  L. 
377;  S.  C,  Thompson's  Liabilities  of  Officers  and  Agents  of  Corp.  300, 
cfTermling  Bedford  v.  BoufahaM^  4  H.  ft  N.  538.  But  they  need  not  be 
directly  communicated  by  the  defendants  to  the  plaintiff;  if  tiiey  were  made 
for  general  circulation  to  delude  the  public  into  taking  shares,  and  the  plain- 
tiff^ as  one  of  the  public,  bought  shares  on  the  faith  of  them,  it  is  enough: 
Clarlx  V.  Didbon,  6  Com.  B.,  K.  S.,  453;  8eoU  v.  Dkoon,  20  L.  J.  Ex.  62,  note; 
Crou  V.  SackeU,  16  How.  Pr.  62;  Morgan  ▼.  Sldddy^  62  N.  T.  310;  Thomp- 
son's Liabilities  of  Officers  and  Agents  of  Corp.  405,  406.  They  must  alM> 
have  operated  as  an  inducement  to  the  purchase  of  the  shares,  but  they  need 
not  have  been  the  sole  inducement:  Morgan  v.  Skiddy,  62  N.  Y.  310.  To 
render  a  director  liable  for  false  representations  in  a  dreular  or  prospectus 
issued  by  his  co-directors,  whereby  the  plaintiff  was  induced  to  take  shares, 
it  must  appear  that  such  director  expressly  or  tacitly  authorised  its  issuanee: 
OargUl  v.  Bower,  L.  R.  10  Ch.  Div.  602,  explaining  Pedt  v.  Oumey,  1m  B. 
6  H.  L.  377;  S.  a,  Thompson's  liabilities  of  Officers  and  Agents  of  Corp. 
800,  where  a  director,  who  took  no  part  in  preparing  or  issuing  a  prospectus, 
and  gave  no  authority  therefor,  and  never  saw  it  until  it  was  issued  and  sent 
to  him,  was  nevertheless  held  to  have  sanctioned  it.  Directors  employing  a 
manager  to  make  false  representations  are  liable  therefor  to  the  same  extent 
as  if  made  by  themselves:  Western  Bank  v.  Addie,  L.  Bk  1,H.  L.  So. 
145.  They  are  not  liable  for  false  representations  made  in  the  articles  of  as* 
sociation  prior  to  their  election,  whereby  the  plaintiff  was  led  to  buy  shares: 
Maitey  v.  Adams,  3  Boaw.  346.  A  stockholder  whose  name  has  been  struck 
off  the  register,  on  the  ground  of  variance  between  the  objects  of  the  oorpo- 
ration  stated  in  the  articles  and  those  stated  in  the  prospectus,  cannot  main- 
tain a  bill  against  the  directors  to  recover  his  deposit  and  caUs  where  no  fraud 
is  alleged:  Stewart  v.  Austin,  L.  R.  3  Eq.  200;  ^^p  v.  Crostkai,  lOId.  73.  In 
the  former  of  these  two  cases  it  is  said  the  remedy  is  at  law,  and  in  the  lat- 
ter it  is  said  that  liability  is  on  the  corporation. 

A  purchaser  of  spurious  and  worthless  stock,  fraudulently  overissucl  by 
directors  as  genuine,  may  maintiaiii  an  action  for  his  damages  against  the  di- 
rectors, and  so  may  a  botM  fide  purchaser  under  him:  Caaeauat  v.  MaU,  25 
Barb.  578;  Shoiwell  v.  MaJ^,  38  Id.  445. 

Where  the  directors  of  a  ooipoiration  misapply  a  part  of  a  fund  to  which  a 
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atocUkolder  htm  a  diitanot  right,  e.  ff,,  tk  diyidend,  he  may  have  aa  injunotioai 
SammeU  v.  HcOada^^  1  Woolw.  400;  8.  O.,  MoGahon,  214.  A  director  pur* 
fihaaing  shares  of  a  stookholder  at  tiieir  market  value,  knowmg  them  to  be 
worth  more  owing  to  izif ormatioii  obtained  by  him  as  director,  cannot^  in  the 
absence  of  frand,  be  held  liable  to  such  stockholder;  ^oarcf  </  C<nmMUmen 
V.  2leynolil»t  44  Ind.  600;  &  0.,  16  Am.  Rep.  246. 

Under  a  Vermont  statute,  it  was  held  that  an  individnal  stockholder  in  a 
baiik  ooold  soe  the  directors  for  making  a  loan  to  one  person  in  excess  of  the 
amoont  allowed  by  the  banking  laws  whereby  a  loss  happened:  BueU  v. 
Warmer,  33  Vt  670. .  Under  an  act  providing  that  ''  every  director "  who 
shall  violate  certain  statates  ** shall  be  liable,"  etc.,  a  sin^^  stockholder  may 
soe  a  single  director  for  taking  part  in  the  allowance  of  a  dividend  oat  of  the 
cq^tal  contrary  to  law,  bnt  the  declaration  mnst  show  that  a  majori^  of  the 
directors  participated  in  the  act:  (k^neyr.  CbMt  6  Hill,  667. 

4.  Ri(^  qf  Creditors  and  Othert  to  iStie.— Where  by  false  representationa 
f randnlently  made  and  pnbliahed  by  directors  of  a  corporation,  or  with  their 
sanction,  respecting  the  financial  condition  of  the  corporation,  a  creditor  is 
induced  to  lend  money  to  the  corporation,  or  to  make  a  deposit,  or  to  pur- 
chase its  debentures,  he  may  undoubtedly  have  an  action  against  those  direc- 
tors for  damages  where  the  loan  or  deposit  is  lost  or  the  securities  become 
worthless:  Zkm  v.  Afendd,  0  W.  Va.  680;  Schleyv.  Dbm,  24Ga.  273;  Weir 
V.  BameU,  K  R.  8  Bxch.  Div.  32.  So,  where  one  is  induced  to  insure  in  an 
insurance  company  by  false  and  fraudulent  representations  permitted  by  the 
directors  to  be  published  as  to  the  company's  condition,  whereafter  a  loss  the 
insurance  money  cannot  be  recovered  owing  to  the  insolvem^  of  the  corpo- 
ration: Salmon  v.  Riehardiont  80  Conn.  360.  But  as  in  other  cases,  such 
false  representations  are  not  actionable  unless  made  fraudulently  with  intent 
to  deceive^  nor  unless  they  are  actually  relied  on:  Zinn  v.  Mendd,  mpra;  Ar» 
Umr  V.  Qri&moldt  66  N.  T.  400.  Nor  are  they  liable  for  false  representations 
by  the  active  managers  of  the  company,  or  by  brokers  employed  by  them  by 
authority  of  the  corporation  to  negotiate  its  debentures  where  they  have  no 
personal  knowledge  of  the  fraud,  the  brokers  or  managers  not  being  deemed 
their  agents^  but  the  agents  of  the  corporation:  ArOatr  v.  Chrimeoldf  wpra; 
Weir  V.  Barneti^  oupra.  Where  directors  of  a  company  procure  a  loan  upon 
a  representation  that  th^  have  authority  to  borrow  money  when  they  had 
not|  or  when  their  borrowing  powers  are  exhausted,  it  is  held  that  they  are 
personally  liable  therefor  on  a  failure  to  collect  from  the  corporation,  on  the 
ground  of  a  breach  of  warranty  of  authority:  Rkkardmm  v.  WUBaanmmt  L.  R. 
6  Q.  &  276;  IFedb  v.  Properi,  L.  R.  8  0.  P.  427.  But  where  by  mistake  oi 
law  the  directors  of  a  corporation  procured  a  loan  of  money  on  a  certain  kind 
of  bond  which  turned  out  to  be  invalid,  they  were  held  not  personally  liablei 
RaMUtU  V.  Ford,  L.  R.  2  Eq.  760;  S.  C,  86  L.  J.  Ch.  760;  8.  a,  14  L.  T., 
N.  8.,  790. 

The  personal  liability  of  directors  on  contracts  entered  into  on  behalf  ol 
the  corporation  is  governed  by  the  ordinary  law  of  principal  and  agent:  For* 
gumm  v.  Wibon,  L.  R.  2  Gh.  77,  per  Lord  Cairns.  If  they  fail  so  to  contract 
as  to  bind  the  principal,  they  bind  themselves.  If  before  the  corporation  is 
fully  organised  they  enter  into  a  contract  as  directors,  they  are  personally 
bound:  JJiirrt  v.  SaUOury,  66  Mo.  310;  Herod  v.  Bodman,  10  Ind.  241.  So^ 
especially,  where  the  corporation  finally  fails  of  complete  organintion:  DoMe» 
day  V.  MmtheU,  7  Ring.  110;  8.  C,  Thompson's  Liabilities  of  Officers  and 
Agents  of  Corp.  291.  So  where,  after  the  corporation  is  fully  organised,  they 
sign  a  note  or  other  contract  with  their  individual  names,  and  affix  their  in- 
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diridiial  Mali,  so  that  tha  oorpontum  is  not  bound,  they  ax«  penonaDy  boond: 
MeChtrey,  BmneU,  12  Am.  Bee.  223;  McOoUm  t.  OUpin^  L.  R.  5  Q.  &  IKt. 
S90;  a  a,  6  Id.  516.  In  ilfeto  ▼.  CMrais  22  Kan.  406;  a  C.,  31  Am.  Bepi 
194^  it  ia  held  that  wbgn  direoton  of  a  eoipQcation  make  a  oontncfe  for  the 
puehaae  of  etook  in  the  name  of  the  oorporation,  which  is  uUra  nm.  th^ 
are  not  penonally  liable  thereon.  Ditecton  do  not  become  pencnally  liaUe 
on  cheeks  dawn  on  the  oompany's  bankers^  signed  and  ooontersignad  in  a 
partieiilar  manner^  merely  becaose  they  hare  instrootsd  the  bankers  to  hcnor 
eheeksaodxawni  BmUler.  J&wn^  L.  R.  7  H.  L.  102. 

The  oapitsl  stock  and  assets  of  a  oorporation  being  in  equity  regaxded  as 
a  tmst  fund  for  the  payment  of  debts,  particQlarly  in  American  courts:  See 
note  to  Fredumi  t.  MeOuttoug^  43  Am.  Bee.  686;  and  the  directcvs  being,  in 
a  certain  sense  at  leasts  trustees  thereof  for  the  crediton^  they  may  undoubt- 
edly be  held  liable  in  equity,  at  the  suit  of  an  injured  stoekholder,  for 
breaches  of  trust  whereby  the  fund  is  misapplied  or  wasted,  leaving  the 
debts  unpaid:  Bcmk  qf  8L  Mar^a  ▼.  St.  John,  25  Ala.  666;  5dUey  ▼.  Dissn, 
24  Oa.  278;  OWiwIngtoii  t.  PeO,  5  Psjge^  607;  Mom  ▼.  Ocoes  Bamk,  1  Lea, 
896;  ShM  r.  Mdbr$,  Id.  810;  Unkm  Natkmd  BtuA  t.  Dm^Jam,  1  IfoOraiy, 
86.  So  directors  of  a  saying  fund  may  be  held  liable  in  equi^  to  defrauded 
depositors,  where^  by  gross  negligence^  fraud,  and  mismanagement,  the  fund 
ii  wasted:  MaUck  ▼.  SwmgFwud^fi  Fhila.  30;  L^ffmmr.  FUmigom,  Id.  155. 
As  examples  of  brsaohei  of  trust  for  which  directors  of  a  coKporation  may 
thus  be  held  liable  at  the  suit  of  creditors,  may  be  mentioned  the  i^ropria- 
tion  of  part  of  the  assets  to  the  directors:  Unkm  Naikmal  Bank  ▼.  Domffkus, 
1  McOrary,  86;  Ckmdiigham  ▼.  Peff,  5  Paige,  607;  repaying  to  sharehdlden 
the  whole  or  part  of  the  capital:  In  re  NatkmaX  FtmcU  A$i.  Co.,  Lb  R.  10  (Th. 
Div.  118;  allowing  them  to  withdraw  funds  to  the  extent  of  their  subscrip- 
tions, for  use  in  private  business:  Bank  qfSC  Maq^a  v.  Si,  John,  25  Ala.  666; 
receiving  unauthorised  securities  in  payment  of  stock:  JToms  v.  Oeoes  Bank, 
1  Lea,  808;  applying  assets  to  the  payment  of  corporate  debts  lor  iHiidh  the 
directors  are  sureties,  to  the  injury  of  other  creditors,  wliere  the  ooEpocatian 
is  insolvent:  Bkhardt  v.  Kew  ffampMre  Ins.  Co.,  43  N.  H.  263.  Sinoe  the 
trust  fund  is  for  the  benefit  of  all  the  creditors,  the  suit  should  be  bron^t 
by  the  plaintiff  for  himself  and  all  other  creditoate:  Sekk^v.  Dten,  240a. 
273.  All  the  direoton  need  not  be  joined  ae  defendants,  but  the  ooEpocatian 
is  a  necessary  party:  Cunningham  v.  PeU,  6  F^uge^  607. 

A  corporation  creditor  cannot  sue  the  directors  at  law  for  non<4easanoe  of  a 
duty  to  the  corporation:  Fiut  v.  Spaunhorst,  67  Mo.  256;  2inn  v.  Mendd,  9 
W.  Va.  680;  nor  even  for  fraud  in  the  management  and  disposition  of  corporate 
property:  Zhm  v.  Mendel,  supra;  SmUh  v.  Poor,  40  Me.  416.  So  it  ia  held  in 
Branch  v.  Boberta,  60  Barb.  436,  that  the  holder  of  biUa  of  a  banking  corpora- 
tion cannot  sue  the  directors  for  damages  for  misconduct  rendering  the  biUs 
valueless.  Mr.  Thompson,  however,  declares  this  case  not  to  be  "  good  law:" 
Thompson's  Liabilities  of  Officers  and  Agents  of  Oorp.  400.  It  seems  to  us  that 
so  far  ae  the  case  holds  that  the  creditor  has  no  remedy  at  law,  it  is  in  accord 
with  other  oaaee  on  the  subject.  Directors  of  a  corporatioii  cannot  be  held 
liable  to  creditors  for  declaring  a  dividend  where  there  are  no  profit!  to  be 
divided,  if  they  act  in  good  faith,  believing  such  a  fund  to  exist:  Zexhigioneic 
B.  B,  Ox  V.  i^rft^^,  46  Am.  Dec.  628.  Where  the  directors  of  an  insurance  com- 
pany decide  to  dose  business  while  a  creditor's  daim  is  being  litigated,  and 
in  good  faith  set  apart  a  sum  which  they  suppose  sufficient  to  pay  it  and  the 
expenses  of  closing,  dividing  the  residue  among  the  poUoy  holders,  but  the 
expenses  unexpectedly  absorb  the  fund  set  apart^  the  creditor  cannot,  after 
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judgment  in  his  favor,  maintain  a  bill  against  the  directors:  Lyman  ▼.  Ba/h 
ticy,  118  Mass.  222. 

Statutort  Liability  for  Corposatb  Debts  on  Ground  ov  Kiolbot  of 
Duty. — ^There  are  statntes  in  most  of  the  states  making  the  directors  of  a  cor- 
poration liable  for  its  debts  where  thiey  are  gailty  of  certain  official  delinquen- 
cies, such  as  failing  to  make  the  reports  required  by  law,  making  false  reports, 
allowing  the  debts  to  exceed  a  certain  proportion  of  the  capital,  or  of  the 
capital  paid  in,  etc  An  intelligent  discussion  of  this  branch  of  the  subject 
would  require  a  sjmopsis  of  the  various  statutes  to  be  given,  which  would  be 
impossible  in  the  space  allotted  to  this  note.  It  is  a  general  principle,  appli- 
cable  to  all  such  statutes,  that  they  are  penal  in  their  nature,  and  therefore 
to  be  strictly  constmed,  and  a  clear  case  must  be  made  out  to  enf  oroe  the  lia- 
bility: Thompson's  liabilities  of  Officers  and  Agents  of  Corp.  432;  Union  Iron 
Co,  V.  Pieroe,  4  Biss.  327;  Irtoine  v.  MeKeon,  23  OaL  472;  Gregory  v.  Oerman 
Bank,  8  CoL  332;  Bird  v.  Hoyden,  2  Abb.  Pr.,  N.  a,  61;  VtnoaU  v.  Semite 
U  Id.  370;  S.  C,  42  How.  Pr.  236;  Craw  v.  Baderly,  4  Lans.  613;  Vidary 
WM  FrnUkig  Co.  v.  Beecher,  26  Hun,  48;  Andermm  v.  8fmou%  68  How.  Ft. 
68;  Vernon  v.  Palmer,  62  Id.  426;  Borhe  v.  Thonuu,  66  K.  T.  669;  Bmee  ▼• 
PlaU,  80  Id.  381.  As  a  ctnsequence  of  the  penal  nature  of  such  statutes,  ao- 
tions  to  enf  oroe  the  liability  arising  thereunder  cannot  be  brought  in  another 
state:  Haleey  v.  McLean,  12  Alien,  438;  Firtt  Nai.  Bank  v.  Price,  33  Md.  487) 
Derridteonr.  Smith,  27  N.  J.  L.  166;  Bird  v.  Hoyden,  2  Abb.  Ti.,  N.  B.,  61| 
Price  V.  WUmm,  67  Barb.  9;  cotdra:  Cody  v.  Sa/i^ford,  63  Vt  632. 

Another  result  of  the  penal  character  of  such  statutes  is  that  there  is  no 
vested  right  in  a  cause  of  action  arising  thereunder  until  it  has  been  reduced 
to  judgment,  and  a  repeal  of  the  statute  without  a  saving  clause  destroys  all 
existing  rights  of  action:  Unkm  Iron  Co,  v.  Pierce,  4  Bias.  327;  Gregory  v. 
Oerman  Bank,  3  Col.  332;  Brotung  v.  Lindauer,  37  Mich.  217;  S.  C,  Thomp- 
son's Liabilities  of  Officers  and  Agents  of  Corp.  416;  Victory  Webb  Printing 
Co,  V.  Beeeher,  62  Hun,  48;  Knox  v.  Baldwin,  80  N.  Y.  610. 

Thb  fbinoipal  oasb  oamb  again  BE90RB  THX  cx)UBT  on  a  petition  lor  a 
rehearing  in  3  R.  L  9,  when  Greene,  C.  J.,  again  delivered  the  opinioo, 
reaffirming  his  former  decision,  and  the  petition  for  a  rehearing  was  dis- 
missed. The  case  is  frequently  cited  iu  subsequent  decisions  on  the  same 
subject  in  the  United  States.  It  is  cited  in  Baker  v.  Bachia'  AdnCr,  32  IU. 
106;  Ohio  Ine,  Co,  v.  Nunnemaeher,  16  Ind.  296;  Rogers  v.  LaJoydU  AgrU 
enitural  Works,  62  Id.  296;  Treadwell  v.  Saliebury  etc  Co,,  7  Gray,  400; 
Dodge  v.  H^oo^i^,  18  How.  343,  as  an  authority  upon  the  subject  of  the  juris- 
diction of  a  court  of  equity  over  corporations  and  over  suits  against  them 
by  shareholders.  In  the  case  last  cited,  Wayne,  J.,  speaks  of  it  as  ''tlie 
best  argued  and  judicially  considered  case  which  we  know  upon  the  points 
both  upon  the  original  hearing  and  upon  the  rehearing."  The  case  is  cited 
siso  as  an  anthority  for  the  doctrine  that  a  corporation  may  sell  its  property 
to  a  new  ooiporation  and  take  stock  therein  in  payment,  in  Jftners'  Ditch  Co, 
v.  ZeOefiadi,  87  CaL  693;  Treadwell  v.  SaMmry  etc  Co,,  7  Gray,  406;  Bom 
V.  JMni  Carpel  Co,,  16  Id.  496. 
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Smith  v.  Smith. 

[1  Bhodb  Uluo^  mL} 
Aunuxnnr  or  Wmumm  ov  Mimaa  or  Bm.  of  «nhai^^  *TiffT^tinj  the 

unoant^  to  m  to  oonfonn  it  to  tlM  body  «f  tho  101,  wittiont  tho  dimwer's 

knowledge^  doM  not  *Toid  ii»  tho  figUM  ooofltitatiiig  no  put  of  tbe  bill 
TiMOL  KrnmscM  that  Bill  wis  Dbawv  iob  8om  BzPBianD  a  Mabp 

COVAL  FiouBiB,  and  not  for  the  man  ejpiotoed  in  tbe  body  of  ii^  wbere 

tbey  diibr,  it  buidndHible. 

Assumpsit  against  the  acceptor  of  a  bill  of  exchange.  In  the 
body  of  the  bill,  as  originally  drawn,  the  amount  waa  stated  in 
words  to  be  three  hundred  and  seventy-five  dollars  and  ninty- 
four  cents,  but  the  figures  in  the  margin  were  '^$175.94."  At 
the  trial  it  appeared  that  the  figures  in  the  margin  were  changed 
by  the  clerk  of  the  bank  discounting  the  bill  so  as  to  agree  with 
the  bodj  of  it,  and  the  defendant  therefpre  objected  to  ita  ad- 
mission in  evidence,  as  avoided  bj  the  alteration. 

Potter^  for  the  defendant 

Cwrreyy  cofUra. 

By  CouBT.  We  do  not  think  the  marginal  notatian  consti- 
tutes anj  part  of  the  bilL  It  is  simply  a  memorandum  or 
abridgment  of  the  contents  of  the  bill  for  the  convenience  of 
reference.  The  contract  is  perfect  without  it  If  this  is  so, 
any  alteration  in  the  figures  cannot  avoid  the  contract,  because 
It  is  no  alteration,  either  material  or  immaterial,  in  the  contract 

The  bill  having  been  allowed  to  pass  to  the  jury,  the  defend- 
ant offered  testimony  to  show  that  the  bill  was  drawn,  nego- 
tiated, and  accepted,  for  only  one  hundred  and  seventy-five 
dollars  and  ninety-four  cents;  but  the  court  held  the  evidence 
dearlj  inadmissible,  and  overruled  it 


Ftauam  ax  Mamum  ov  Non  oa  Box:  Soe  KugmU  y.  Bokmd,  18  Am. 
Doc  881,  and  noto.  Maxginal  fignret  on  a  chook  oooffeitnto  no  part  of  it^  bat 
are  merdy  lor  oonTonienoe  of  referenoo;  they  maybe  there  or  not;  they  may 
diBat  with  the  body  of  the  oheok  or  not;  it  ia  the  aame  thing.  The  inatm- 
ment  ia  perfeot  withoatthem:  NaUtmal  Btmki^  RoetdOer,  Seoomd  KaiioHak 
SoHikf  dO  Ind.  485^  oiting  the  prinoipal  oaae. 

AiamuLTioor  ov  Ihbibumxhts:  See  Wilmm  t.  Hmdetwmf  48  Am.  Deo.  716i 
Lm  T.  Akaotmiert  Id.  412;  Sknpttm  t.  StaMotm,  48  Id.  664;  Beamtm  ▼.  i?i» 
mH  Id.  776^  and  prior  oaaea  in  thia  aoriea  oited  in  the  ndlea  thereto. 


CA8BS  IV  EQTTITT 


COURT    OF   APPEALS 


OF 

SOUTH  CAROLINA. 


Thomson  v.  Pobteb, 

[4  Stbobhabt's  Bquitt,  6&] 
IfiBGRAjrr't  Boon»  to  be  EVidhtob  of  Sals  ahd  Delhtebt^  rniut  oontefai 

tbeorigiiud  cntriai^  which  must  be  moh  as  are  nmany  made  In  the  ooont 

of  bwrineM. 
Mkrghaiit  n  CkniPCEXHT  to  Pbovi  his  Own  E^iTBm  and  the  deUvwy  of 

the  goods. 
Mbbohaiit's  Boon»  whbui  Pass-book  o  Kbpt,  or  where  goods  are  delif«red 

on  another's  order,  are  not  admissible  in  endsnee^  unless  the  abeenoe  dt 

the  pass-book  or  order  is  explained. 
Wbbrb  Mmbchabt's  Bbtbibs  abb  Madb  vfov  OumM^w  Bt^naaan^  the 

latter  only  oan  prove  deliyery  of  the  goods. 

MSBCILUffT  PtAIBTIFF  PBOTDrO  EnTBIBS  MAT  BB  CbOBS-BXAXDIBD  aS  tO  the 

eirconistanoes  vnder  which  the  entries  were  made. 
Book  Ehtbibs  bt  Dbobabbd  Copabtnxb  may  be  proved  to  have  been  made 
by  him  in  the  nsoal  oonrse  of  business,  and  this  raises  a  presomptioa  dt 
sale  and  deliTery,  and  will  prevriil  pro  ftuito  nnless  rebntted. 

Maby  Pobteb  died,  and  Thomas  Talbird,  sen.,  became  her 
administrator.  D.  L.  Thomson  was  Mrs.  Porter's  son-in-law^ 
and  also  a  merchant  in  business  with  James  Thomson.  Mrs. 
Porter  contracted  (it  is  alleged)  with  this  firm,  the  plaintifis, 
sundry  accounts.  Talbird  put  intestate's  children  to  board 
with  D.  L.  Thomson,  which  brought  him  in  his  debt.  Talbird, 
sen.,  died,  and  Joseph  J.  Porter  became  administrator  de  honu 
%u)n  of  Mary  Porter,  and  Talbird,  jun.,  became  administrator 
of  Talbird,  sen.  Thomson  commenced  a  suit  at  law  against 
the  representative  of  Talbird,  sen*,  on  the  contract  for  board, 
when  Porter  applied  to  the  commissioner  for  an  injunction  to 
prevent  Talbird's  representative  fix>m  paying  the  amount, 
alleging  that  Thomson  still  held  in  his  hands  considerable 
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of  Mary  Porter's  money,  and  asking  that  the  money  be 
paid  to  him,  Porter,  instead.  The  injunction  was  granted. 
The  commissioner  reported  that  one  thousand  two  hundred 
and  sixty  dollars  and  sixty-five  cents  was  proved  by  the  books 
to  be  owing  to  plaintiff  from  Mary  Porter,  but  tiiat  certain 
credits  were  to  be  deducted,  leaving  a  balance  of  six  hundred 
and  eighty-two  dollars  and  seventy-three  cents.  Both  parties 
excepted.  To  reach  this  result,  Uie  commissioner  permitted 
plaintiff  to  give  in  evidence  his  book  of  original  entries  shew- 
ing bills  of  goods  charged  to  Mrs.  Porter  to  the  amount  stated. 
On  cross-examination,  Thomson  testified  that  a  considerable 
portion  of  the  goods  were  delivered  to  members  of  Mrs.  Porter's 
family  or  servants,  who  carried  a  pass-book,  and  that  such 
goods  were  charged  to  her  by  her  direction.  Neither  the  pass- 
book, nor  any  order  of  Mrs.  Porter,  was  offered  in  evidence. 
Some  of  the  entries  were  made  by  James  Thomson,  since  dead. 

E,  and  H.  Rhett^  for  the  defendant. 
De  TreviUe^  contra. 

By  Court,  Caldwell,  Chancellor.  The  first,  second,  and 
third  grounds  of  appeal  relate  to  the  competency  and  suffi- 
ciency of  the  evidence  to  establish  the  account  of  D.  L.  &  J. 
Thomson,  for  goods  sold  and  delivered  to  Mary  Porter,  of 
whom  the  defendant  is  the  administrator  de  bonia  turn. 

The  act  of  1721  recognizes  that  it  had  been  before  allowed 
for  law  in  the  province,  'Hhat  books  of  account  shall  be  al- 
lowed for  evidence,  the  plaintiff  swearing  to  the  same,  by 
reason  that  the  merchants  and  shop-keepers  in  South  Carolina 
have  not  the  same  opportunity  of  getting  apprentices  and  ser- 
vants to  deliver  out  their  goods  and  keep  their  books  of  account, 
as  merchants  and  shop-keepers  have  in  South  Britain,"  etc. 

The  necessity  and  convenience  of  such  a  rule,  and  its  early 
adoption  in  the  practice  of  the  courts  of  this  country,  in  addi- 
tion to  its  distinct  recognition,  are,  perhaps,  sufficient  to  raise 
the  presumption  that  there  had  been  a  previous  act  authoriz- 
.ing  the  admissibility  of  such  evidence,  and  modifying  in  some 
material  parts  the  statute  of  7  Jac.  I.,  c.  12.  It  is  now  imma- 
terial from  what  source  the  rule  originated,  as  it  is  perma- 
nently established  and  its  construction  well  settled.  When 
the  merchant  or  shop-keeper  relies  upon  his  books  as  evidence 
of  his  sale  and  delivery  of  goods,  he  must  produce  his  origi- 
nal entries,  which  must  be  such  as  are  usually  made  in  the 
course  of  business  and  trade,  and  he  is  competent  to  prove  his 
own  entries  and  the  delivery  of  the  goods;  the  rule  was  adopted 
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for  that  class  of  cases,  but  does  not  apply  to  the  case  where 
the  goods  are  taken  up  on  an  order,  or  where  they  are  entered 
in  a  pass-book,  and  in  either  case  delivered  to  a  third  person 
and  not  to  the  purchaser;  there,  the  plaintiff  must  famish 
other  proof  of  the  sale  and  delivery  of  the  goods  than  his 
original  entries,  which  cannot  supply  the  production  of  the 
order  or  the  pass-book,  which  would  be  the  best  evidence  to 
establish  the  contract.  If  these  be  lost  or  destroyed,  then  the 
common-law  rule  of  proving  their  existence,  contents,  and  loss 
must,  if  required,  be  enforced.  So  in  the  case  of  a  merchant 
or  shop-keeper  making  the  entries  himself  from  the  statement 
of  his  clerk,  the  latter  must  prove  the  delivery  of  the  goods, 
and  the  former  is  incompetent  to  establish  it. 

When  the  law  grants  this  extraordinary  privilege  to  the 
plaintiff  to  prove  his  account  where  he  makes  the  sale,  entry, 
and  delivery  of  the  goods,  it  has,  with  great  propriety,  not  pro- 
hibited or  restricted  the  defendant  from  ascertaining  by  a  cross- 
examination  the  circumstances  under  which  the  entries  are 
made.  This  is  frequently  the  only  shield  against  a  &lse  or 
fraudulent  account  When  it  appears  on  the  plaintiff's  cross- 
examination  that  he  did  not  deliver  the  goods  to  the  defend- 
ant, or  delivered  them  to  a  third  person,  although  he  made  the 
original  entries,  the  books  of  account  must  be  excluded,  as  they 
are  neither  within  the  letter  nor  the  spirit  of  the  act — they  are 
not  the  best  evidence  of  which  the  case  admits,  and  the  with- 
holding of  the  other  higher  and  better  proof  raises  a  presump- 
tion against  the  justice  of  the  claim. 

The  case  of  dough  v.  Little^  3  Rich.  L.  363,  is  an  illustration 
of  these  views.  The  plaintiff  brought  suit  for  cotton  bagging 
sold  and  delivered  to  defendant,  and  produced  his  books  of 
original  entries,  and  testified  to  them  as  made  by  himself;  he 
was  then  asked  by  defendant's  counsel  if  he  had  sold  and  de- 
livered the  bagging  himself  personally  to  the  defendant.  The 
question  was  objected  to,  on  the  ground  that  the  plaintiff's  ex- 
amination should  be  confined  to  the  proof  of  the  entry.  Jus- 
tice Gantt  held  that  the  question  was  admissible,  and  the 
plaintiff  answered  that  his  clerk  reported  to  him  the  terms 
agreed  upon  between  him  and  Little  respecting  the  sale  of  the 
cotton  bagging,  and  upon  that  report,  the  plaintiff  made  the 
entry  and  delivered  the  bagging  to  a  drayman,  who  told  him 
the  defendant  had  sent  for  it.  A  nonsuit  was  ordered,  and  the 
court  of  appeals,  in  refusing  the  motion  to  set  it  aside,  say, 
that  as  book  entries  made  by  merchants  and  shop-keepers  in 
the  regular  course  of  their  business,  are  admitted  in  evidenoo 
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from  convenience  and  necessity,  the  best  security  which  the 
rule  furnishes  is,  that  they  must  be  supported  by  their  oaths, 
and  that  were  useless,  unless  the  defendant  could  cross-exam* 
ine  them,  for  that  is  the  only  means  of  purging  their  con- 
sciences. By  this  rule,  the  merchant  is  allowed  to  be  a 
witness  for  Idmself,  and  there  is  no  case  in  which,  according 
to  the  rules  of  the  common  law,  an  ex  parte  examination  where 
the  witness  is  present,  and  in  the  power  of  the  court,  has  been 
admitted  or  allowed  aa  evidence. 

The  plaintiff,  in  the  case  under  consideration,  on  his  cross- 
examination,  failed  to  prove  a  delivery  of  the  goods  to  the  in- 
testate, and  his  testimony,  as  neither  her  orders  nor  pass-book 
were  produced,  or  any  proof  made  in  relation  to  them,  was  as 
insufficient  as  it  was  incompetent  to  establish  his  account. 
But  the  entries  made  in  the  books  by  his  deceased  partner 
stand  upon  a  different  footing;  the  proof  of  their  being  in  the 
handwriting  of  one  who  is  dead,  and  of  their  being  made  in 
the  regular  and  usual  course  of  business,  is  sufficient  to  raise 
the  presumption  that  the  goods  were  sold  and  delivered  to  the 
intestate,  and  must  prevail  pro  tantOj  unless  it  be  rebutted  by 
proof  on  the  part  of  the  defendant.  As  the  evidence  was 
insufficient  to  sustain  the  verdict  as  to  that  part  of  the  plain- 
tiff's  claim  for  the  goods  he  entered  in  the  books  of  account, 
the  circuit  chancellor  was  right  in  referring  that  part  of  the 
case  to  the  commissioner. 

The  question  of  set-off  was  not  finally  a4judged  by  the 
chancellor  on  the  circuit.  As  the  continuance  of  the  injunc- 
tion cannot  have  that  effect  while  the  accounts  of  the  parties 
are  under  reference,  it  would,  therefore,  be  premature  to  enter- 
tain that  question  here,  as  it  can  only  be  brought  up  in  the 
regular  way,  by  exceptions  to  the  report  of  the  commissioner, 
which  must  first  be  heard  on  the  circuit  before  they  can  come 
here. 

It  is  therefore  ordered  and  decreed  that  the  appeal  be  dis- 
missed, and  that  the  circuit  decree  be  affirmed. 

Duncan  and  Dabgan,  chancellors,  concurred 
Johnston,  chancellor,  absent  at  the  hearing. 
Appeal  dismissed. 

Book  of  Obiqisal  Estkob  kept  in  lonn  of  a  Mgn  is  admiiwiHit  la  ofl- 
denoe:  OdeS  v.  OiUbert^  42  Am.  Deo.  317.  So  the  book  of  a  medhanio  ie  oom- 
petent  evidence  of  work  done  or  material  fnmiahed  at  hia  ahop  in  the  way  ol 
his  trade:  White  v.  SL  Phitip't  Church,  39  Id.  125.  The  booka  need  not  b» 
kept  in  any  particular  form  to  entitle  them  to  admiaaion  in  support  of  the  m> 
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MD&li^  but  they  mort  Aaw  of  thitimalvM  the  ehaigM^  and  the  entrieB  ahcmld 
be  made  at  or  near  the  tune  of  the  tranaaetion  of  which  they  are  the  reoordt 
Omimki0§Y,NidM,S^  Id.  BOhMcahiB$Y,BfMmm,  41  Id.  S06.  Andthoa|^ 
the  entriea  were  first  made  on  a  date  by  a  foreman,  and  afterwards  tran- 
aeribed  by  a  mannfaotozer  to  his  book%  yet  they  are  admissible*  SiekeU  t. 
McUher,  92  Id.  681.  Bat  even  original  entries  are  not  admissiblfl^  unless  the 
person  who  made  them  is  prodaoed  or  is  shown  to  be  dead:  MerrU!  v.  /Mflooi 
^  Owego  B.  B.  Cb.,  80  Id.  190,  and  note  142^  where  other  oases  are  odileotedi 
andsse  Unhm  Sank  ▼.  Knap^  15  Id.  181,  and  nots^  where  the  snbjeet  is  dis- 
enssed  at  length. 

Ehtbus  ST  Clibk  amd  Oabtxe  Wao  Diutsbs  Ooods  from  his  msmo- 
randa  immediately  upon  his  retom  from  making  snoh  delifeiy  are  origfaMl 
entries:  Ckmrekman  v.  SmitK  36  Anu  Deo.  211. 

Bimiii  BT  PxnoM  Ueolabed  may  be  proved  to  have  been  made  by  Ua 
and  then  admitted  in  eridenoe:  Odeff  ▼.  OMert,  42  Abl  Deo.  817,  and 


Glenn  v.  Wallace. 

(4  Stbobhakt's  Bquxtt,  Itti] 
Snunm  ov  AmmnmATOB  abs  Axx  TiIaiiTiB  to  Ddxeibutuhi  of  an 

whatever  their  ri^ts  may  be  inier  se. 
SuwrruB  oh  8ujiiri'iA'uiai>  Adminibtratiov  Boitd  are  primarily  liable 
In  Ooubt  of  Equxtt,  Pastt  to  Suit  mat  in  CioMFimT  Wmnm. 
Plahtov  GAHXor  BxAMDrs  Co-PLAiHTivF  as  a  witnesSi 
DmmAirT  oaithot  EzAimin  PLAnrmF  as  WmrnB,  bat  mnst  file  hi«  bOi 

of  diseovery. 
1m  BzAiONAnoH  OF  Pabtib  as  WTmaBBs  n  iHTUUiDb  a  statsment  in 
writing  of  the  points  npon  whieh  it  is  proposed  to  eTamine  them  shooU 
be  sabmitted,  that  the  conrt  may  peroeiye  whether  the  witness  is  inter- 
ested or  not 

Rogers,  Glenn  (complainant),  and  Van  Lew  were  sureties 
on  the  bond  of  Hoson,  administrator  of  William  Bnunmett. 
Glenn  became  dissatisfied,  and  asked  to  be  released.  Hu- 
son  then  gave  a  new  bond,  with  Lewis  and  Rogers  as  sureties^ 
and  released  Glenn  from  liability  so  far  as  might  be  ^^  con- 
sistent with  the  interest  of  the  parties  concerned,  and  not  con- 
trary to  law."  Suit  was  afterwards  commenced  on  the  bond, 
and  the  court  found  the  sureties  on  the  substituted  bond  pri- 
marily liable.  The  opinion  states  the  other  facts  necessary 
to  an  understanding  of  the  case. 

Hemdon^  for  the  defendants. 
Dawkina^  for  the  plaintiff. 

By  Court,  Dunzin,  Chancellor.  It  may  be  now  considered  as 
well  settled  that,  in  cases  of  this  charaoter,  whatever  may  be 
the  rights  of  the  classes  of  sureties  tnter  m,  they  are  all  liable 

▲M.  Daa  Vol  Lm-42 


658  Glehn  «.  Wallace.  [S.  CaroliQa, 

to  the  difltributees  of  the  estate.  And  this  affords  a  verj 
satisfactory  answer  to  the  argument  that  the  complainant, 
Olenn,  is  concluded  by  the  judgment  at  law.  The  suit  was 
preferred  at  the  instance  of  the  distributees.  The  administra- 
tion of  his  principal,  Huson,  had  never  been  revoked.  The 
ordinary  had  no  authority  to  discharge  his  liability,  and  his 
decree  cautiously  avoids  any  such  inference. 

But,  as  between  the  sureties  themselves,  there  is  nothing  to 
prevent  the  court,  as  was  said  in  Fidd  v.  Pdot^  McMull.  £q. 
887,  when  the  surety  applies  for  relief,  *^  to  require  a  new  se- 
curity, which,  as  between  the  sureties  themselves,  shall  be  the 
primary  one,  leaving  the  former  only  collateral;  and  this,'* 
adds  the  court,  '^  seems  to  be  the  nature  of  the  new  surety's 
undertaking." 

It  was  proposed,  however,  to  prove  by  Levi  Rogers,  one  of 
the  defendants,  and  who  was  a  surety  on  both  bonds,  that 
there  was  a  different  understanding  or  agreement  among  the 
parties  as  to  their  respective  liabilities.  This  witness  was  re- 
jected by  the  court  as  incompetent,  and  the  ruling  on  this 
point  constitutes  the  first  ground  of  appeal.  Although,  at  law, 
no  party  to  the  record  is  competent  to  testify,  the  rule  in  this 
court  has  always  been  different;  and  for  obvious  reasons.  ^'A 
suit  in  equity  often  contains  many  issues,  and  the  general  rule 
compels  all  who  are  interested  in  any  way  to  be  made  parties, 
either  plaintiffs  or  defendants;  it  often  happens  that  a  person 
who  could  furnish  material  evidence  respecting  one  point  in 
dispute  is  precluded  from  doing  so  by  being  made  a  party  in 
consequence  of  some  interest  in  another  point" 

To  obviate  this  inconvenience,  leave  is  frequently  given,  ac- 
cording to  the  English  practice,  for  a  party  to  be  examined  on 
motion,  or  on  a  petition  filed,  suggesting  that  he  is  not  inter- 
ested. ''  The  interest  spoken  of  in  the  motion  is  interest  in 
the  matter  to  be  examined  into,  not  interest  generally  in  the 
cause."  The  order  is  accordingly  made,  saving  all  just  excep- 
tions, which  means  reserving  all  objections  except  the  single 
one  that  he  is  a  party  to  the  cause.  In  this  way,  a  plaintiff 
may  examine  a  defendant  who  is  not  interested,  or  on  a  mat- 
ter in  which  he  has  no  interest;  and  a  defendant  may  examine 
a  co-defendant  in  like  manner.  But  a  plaintiff  caimot  exam- 
ine a  co-plaintiff  as  a  witness.  If  he  would  have  his  testimony, 
he  must  cause  his  name  to  be  struck  out  as  a  plaintiff,  and 
make  him  a  defendant.  Nor  can  a  defendant  be  allowed  to 
examine  the  plaintiff,  but  must  file  a  bill  of  discovery.  Such 
la  the  well-estabUshed  doctrine  and  practice  of  Westminster 
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HaUy  and  our  own  does  not  differ  from  it,  except  that  it  haa 
not  been  nsoal  to  obtain  any  special  order,  or  to  file  a  petition 
for  leaye  to  examine  a  party  to  the  record  as  a  witness.  But 
it  is  always  proper  that  a  statement  in  writing  should  be  sub- 
mitted as  to  the  points  to  which  it  is  proposed  to  examine  the 
party,  in  order  that  the  court  may  distinctly  perceive  whether 
he  is  or  is  not  interested. 

In  this  case,  the  court  have  no  difficulty.  It  was  explicitly 
announced  that  the  purpose  was  to  prove  that  the  parties  to  the 
second  bond  were  not  to  be  primarily  liable,  or  were  only  to  be 
liable  in  proportion  with  the  parties  to  the  first  bond.  Rogers 
was  surety  on  bolb  bonds.  But  in  the  first  bond  there  were 
4it  i[f»n#i«B  y^ma^Aaa,  Kifin— If    In  the  sscoud  bond,  Lswis  alouo 

was  his  co-surety.  The  interest  of  Bogeta  was  to  have  as  many 
as  he  could  to  share  the  burden  with  him — in  other  words,  to 
make  the  first  bondsman  liable  where  there  were  three  suxeties, 
or  to  make  the  bonds  cumulative  when  there  would  be  four 
sureties  to  divide  the  loss.  It  is  impossible,  therefore,  to  say 
that  he  had  no  interest  in  the  matter  touching  which  it  was 
proposed  to  examine  him.  His  interest  was  to  multiply  the 
number  of  sureties,  to  throw  the  burden  on  both  bonds  rather 
than  on  either,  and  on  the  first  bond  rather  than  the  second. 
It  is  no  answer  to  say  tliat  Van  Lew,  one  of  the  sureties  on  the 
first  bond,  was  not  in  a  pecuniary  condition  to  aid  in  the  dis- 
charge of  the  obligation.  Who  can  affirm  that  he  would  never 
be  in  a  condition  to  contribute  his  proportion?  The  court  is 
of  opinion  that  the  witness  was  properly  rejected. 

The  other  grounds  of  appeal  have  been  already  sufficiently 
discussed.  It  is  ordered  that  the  decree  be  affirmed,  and  the 
appeal  dismissed. 

Johnston  and  Daboan,  chancellors,  concurred. 
Appeal  dismissed. 

Pabtt  to  Rioord  mat  bs  Wixmss  when  ho  hat  no  intsmt  sad  thssoit  li 
In  ohanoary  and  he  is  defenduit:  CcmttUKk  y.  Hodfiifmt  Me.  Soc,  2D  Am.  I>bo. 
100;  or  when  he  is  only  a  nominsl  party  end  has  no  Interest:  IMlr^Bprtmle^ 
IS  Id.  400;  or  where  his  testimony  is  given  volnntanly  against  his  interesti 
Oowle$  T.  WMmmf  25  Id.  00;  or  where  the  other  party  eaUs  him,  and  be 
does  not  daim  his  exemption:  PreweU  ▼.  Manh^  21  Id.  046;  or  to  profe  dili* 
gent  search  for  a  lost  doooment,  for  the  pnrpoee  of  anthorising  the  introdno- 
tionofseoondaryeridenoe:  Jfipenon  y.  Cbttreff,  20  Id.  280;  Jmkmt.  Tfrnknti^t 
44  Id.  448;  Orfenta/ Sonft  y.  iJaiHai^  87  Id.  140^  snd  note;  Bmveif  r.  l%mm^ 
30  Id.  141;  or  to  prore  the  loss  of  a  note,  vnlsss  be  has  designsdly  destroyed 
it:  BladeY,  i^ofajid;  27 Id.  120. 

Pabtt  to  Rioord  oAinroT  mMadb  WxnnMi agdnst  his  oonswti  Tam$ 
▼•  Emns^  40  Am.  I>eo.  104. 
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Thrower  v.  Cureton. 

[4  SnoBHAirrs  Equity,  166.] 

fcAsrora  ov  Ldotatiohs  in  Case  of  Fraud. —Where  oomplainAnt  oliniiad 
tbat  at  a  ilieriff  's  eale  defendant  etifled  competition  by  dedaratiooa  to  Ind- 
dflr%  Imt  that  he  (complainant)  did  not  learn  of  it  for  six  years,  thon^ 
he  wia  at  the  lale:  Heid,  that  his  ignorance  was  his  own  £ftnlt,  and  the 
defendant  might  avail  himself  of  the  statute. 

It  Ssucb  that  Aixboation  of  Ionobamoi  of  Fraud  until  within  four 
years,  en  the  part  of  plaintiff^  throws  the  burden  of  proof  of  his  knowl- 
edge before  that  time  on  the  defendant. 

Complainant'b  property  was  sold  at  sheriff's  sale  in  1842. 
It  was  alleged  to  be  worth  three  thousand  dollars.  It  sold  for 
eleven  dollars  and  twelve  and  one  half  cents.  One  Massey  waa 
present  at  the  sale  and  desired  to  bid.  Defendant  told  him  he 
was  bidding  to  save  himself,  and  the  land  must  bring  its  value. 
Others  might  have  heard  the  conversation.  Massey  intended 
to  bid  two  hundred  dollars  for  one  piece  of  the  land.  The  suit 
was  not  commenced  till  1848.  Defendant  pleaded  the  statute 
of  limitations.  The  bill  was  dismissed,  and  plaintiff  moved 
to  reverse  the  decree  of  the  chancellor. 

Clinton  and  Hanna^  for  the  motion. 
Witherspoonj  contra. 

By  Court,  Dunkin,  Chancellor.  The  chancellor,  having  de- 
termined that  the  defendant's  plea  in  bar  should  be  sustained^ 
has  not  detailed  the  whole  of  the  testimony,  but  expressly 
waives  a  further  examination  of  it,  or  the  consequences  re- 
sulting from  it.  But  judging  from  the  facts  reported,  this 
court  is  of  opinion  that  they  afford  no  ground  for  invalidating 
the  purchases  made  by  the  defendant. 

We  are  all  of  opinion  that  the  plea  was  properly  sus- 
tained. The  ground  of  complaint  is,  that  at  a  sheriff's  sale 
the  defendant  fraudulently  stifled  competition,  by  certain  pub- 
lic declarations  which  he  then  and  there  made  to  the  by-stand- 
ers.  Whatever  he  said  or  did  might  have  been  heard  or 
observed  by  any  man  in  the  crowd,  and  so  the  evidence  estab- 
lishes. If  it  can  be  believed  that  this  was  not  known  to  the 
complainant  until  six  years  afterwards,  it  is  his  own  fault. 
But  this  should  not  take  from  the  defendant  the  shield  which 
the  statute  affords  to  any  discussion  of  long  by-gone  transao* 
tions. 

The  decree  is  affirmed  and  the  appeal  dismissed. 

Daroan,  chancellor,  concurred. 
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Johnston,  Chancellor.  I  deem  it  worth  while  in  this  case 
to  express  my  opinion  separately;  although  I  come  to  the  same 
result  with  the  chancellor,  and  therefore  concur  in  affirming 
his  decree.  I  do  not  think  the  facts  stated  in  the  decree  are 
any  evidence  of  fraud  on  the  part  of  the  defendant;  and  there- 
fore am  of  opinion  the  bill  was  properly  dismissed,  independ- 
ently of  the  statute  of  limitations. 

On  the  subject  of  the  statute,  if  the  case  were  necessarily  to 
be  put  on  that,  I  should  have  more  difficulty.  The  bill  avers 
that  the  facts  constituting  the  alleged  fraud  came  to  the  plain- 
tiff's knowledge  within  four  years  before  the  filing  of  the  bill. 
Such  an  allegation  is  substantially  an  averment  that  the  plain- 
tiff was  ignorant  of  them  until  that  time;  and  I  am  of  opinion 
that  such  an  averment  throws  the  burden  upon  the  defendant 
of  proving  that  the  plaintiff  was  acquainted  with  the  facts  for 
four  years  or  upwards  before  the  bill  was  filed;  otherwise,  he 
is  not  entitled  to  the  benefit  of  his  plea  of  the  statute. 

I  avail  myself  of  this  occasion  to  throw  out  this  opinion, 
with  some  of  the  reasons  upon  which  it  is  founded,  because  I 
believe  there  is  some  misapprehension  among  some  portion  of 
the  profession  upon  the  subject. 

The  general  doctrines  is  that  the  statute  will  not  be  applied 
in  equity  as  a  bar  to  relief  against  fraud  until  the  facts  con- 
stituting the  fraud  are  discovered.  Cases  upon  this  subject 
present  the  question  whether  the  plaintiff,  in  Averring  his 
ignorance  of  the  fraud  of  which  he  complains,  is  to  be  regarded 
as  offering  a  reason  why  the  statute  should  not  run  against 
him,  or  whether  his  negative  averment  is  not  rather  to  be  re- 
garded as  the  statement  of  a  case  which  is  prima  fade  true; 
and  thereby  furnishing  the  defendant  a  fair  opportunity  to 
deny  the  fact,  and  entitle  him  to  the  benefit  of  the  statute,  by 
proving  notice  or  knowledge  on  the  part  of  the  plaintiff. 

If  the  plaintiff  is  obliged  to  prove  his  ignorance  prior  to  the 
time  when  he  admits  in  his  bill  that  he  received  information, 
this  is  a  negative  which,  in  its  nature,  does  not  admit  of  proof; 
and  it  follows  that  the  bar  of  the  statute  must  be  applied  by 
this  court  from  the  date  of  the  fraudulent  transaction— con- 
trary to  its  own  maxin^,  that  the  statute,  in  cases  of  fraud, 
runs  only  from  the  discovery,  "Ignorance,"  says  Johnson,  J., 
in  the  case  of  Hopkins  v.  Mazyckj  1  Hill  Ch.  251,  "  cannot  be 
proved.  Who  can  enter  into  the  heart  of  man  and  ascertain 
what  knowledge  dwells  there?" 

It  comes  to  this,  then:  that  if  the  burden  of  proof  lies  on  the 
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plaintiff-— if  he  can  relieve  himself  from  the  currency  of  the 
statute  only  by  proving  his  ignorance — ^the  protection  afforded 
him  by  the  maxim  of  this  court  is  a  mockery;  and  the  court 
might  as  well  permit  the  statute  to  run  from  the  perpetration 
of  the  fraud. 

Tt  is  a  general  rule  that  negatives  need  not  be  proved;  and 
the  cases  in  which  exceptions  are  allowed  will  be  found  to  be 
cases  in  which  the  nature  of  the  matters  involved  admits  the 
possibility  of  proof.  But  ignorance,  in  its  very  nature,  admits 
of  no  evidence. 

The  analogy  is  striqtly  to  cases  where  a  party  pleads  or  avers 
a  want  of  notice;  of  which  Eyre  v.  Ddphiny  2  Ball  &  6.  S03, 
may  serve  as  an  example.  The  answer  stated  a  purchase  for 
valuable  consideration,  without  notice,  and  upon  going  into 
evidence,  the  plaintiff  had  to  prove  the  notice. 

Undoubtedly,  it  is  the  English  practice  that  if  plaintifl 
charges  fraud,  and  that  it  was  not  discovered  till  within  the 
statutory  period,  the  statute  is  not  a  good  plea,  unless  the  de- 
fendant denies  the  fraud,  or  avers  that  the  fraud,  if  any,  was 
discovered  beyond  the  time  limited  by  the  statute.  Now,  if 
the  defendant  contents  himself  with  denying  the  fraud,  and  it 
is  found  against  him,  the  plaintiff  must  be  relieved.  If,  how- 
ever, the  defendant  would  avail  himself  of  the  statute,  he  muBt 
aver  that  the  fraud  was  discovered  more  than  six  years  (with 
us  four  years)  before  bill  filed. 

1.  He  must  swear  to  the  discovery, 

2.  As  he  avers  an  affirmative  proposition,  I  think  he  must 
prove  it. 

The  English  practice  requires  him  to  plead  it,  averring  the 
discovery  in  the  plea,  and  supporting  the  plea  by  answer.  The 
averment  must  be  made  and  proved  in  order  to  bring  defend- 
ant's case  within  the  statute;  so  I  infer. 

It  is  true  that  in  Booth  v.  Warringtonj  4  Bro.  P.  C.  163,  and 
Warnburzee  v.  Kennedy y  4  Desau.  479,  some  proof  was  attempted 
of  the  time  of  discovery;  but  as  might  be  expected,  it  amounted 
to  nothing,  as  such  proof  always  will;  and  in  the  latter  case 
the  chancellor  says:  "  They  state  in  the  bill  that  they  were  not 
informed  until  within  one  year  of  filing  their  bill;  and  there  is 
no  proof,  on  the  other  side,  to  induce  a  belief  that  they  had 
any  earlier  knowledge." 

Says  Chancellor  Harper,  in  White  v.  Poussiti,  BaiL  Eq. 
459:  ''  The  rule  is  notorious  that  time  will  not  run  to  protect  a 
fraud  until  the  fraud  has  been  discovered  "  (which,  by  the  way, 
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is  very  much  the  way  in  which  the  doctrine  is  laid  down  in 
South  Sea  Co.  y.Wymondselly  3  P.  Wms.  144).  "It  is  true," 
continues  Chancellor  Harper,  "  that  the  party  seeking  relief  in 
such  a  case  must  allege  that  the  fraud  was  discovered  within 
the  statutory  period  before  the  filing  of  the  bilL  The  allega* 
tion  is  not  strictly  susceptible  of  proof;  but  it  is  material  to 
put  the  defendant  upon  proof  of  discovery."  To  the  same 
effect,  see  his  observations  in  Thayer  v.  Davidson^  Bail.  Eq. 
420. 

These  obser\'ation8  I  have  thought  proper  to  make,  with  a 
view  to  future  cases,  as  well  as  because  unless  I  was  satisfied 
here  that  there  was  proof  of  knowledge  in  the  plaintiff  prior  to 
the  time  stated  in  his  bill,  I  could  not  concur  in  the  applica- 
tion of  the  statute. 

But  it  appears  that  the  plaintiff  was  at  the  sale,  and  had 
opportunities  to  know  all  the  taxita  upon  which  he  now  relies. 
I  therefore  think  the  bill  was  well  dismissed  on  the  ground  of 
the  statute  as  well  as  on  the  merits. 

Decree  affirmed. 


Statutb  of  Lm rrATioKs  Bionrs  to  Rnv  from  diaoorery  of  the  omim  of 
AOtioii,  where  knowledge  wu  prevented  by  fraud:  HayiiU  ▼.  HalV$  Ealr^  42 
Am.  Deo.  427;  but  ignoranoe  of  the  cause  of  action  doee  not  of  iteelf  prevent 
its  fanning!  Sndtik  y.  Bithop,  31  Id.  607.  And  at  law,  even  frandolent  con* 
eealment  will  not  stop  the  atatnte  running,  though  the  pUuntiff  wa^  thereby 
prevented  from  knowing  that  his  cause  of  action  had  aoerued;  but  equity  will 
relieve  in  such  a  case:  Fee  v.  Fee,  36  Id.  103;  Smith  v.  Bkkop,  31  Id.  607;  and 
note  to  Bemtet  v.  Dougherty,  27  I^U  503,  where  other  caMs  in  thii  series  ca 
this  subject  or  ooUected 


Hopkins  v.  Hopkins. 

14  Strobhabt's  BQurrr,  907.J 
SlATUTS  OF  LmiTATXOllS,   Cf    CaSK  Of    MiSRASAVCB  OB   KON-FSAaAVCB  Of 

AoKNT,  begins  to  run  at  the  termination  of  the  agency,  if  it  is  general 
or  continuing;  but  if  it  is  special,  and  the  agent  receives  special  author- 
ity for  each  aot^  then  the  statnte  begins  to  run  from  each  of  the  several 
transactions. 

AflsiONXB  OF  VvAaaaavABiM  Legal  Chosbs  mat  Bbuvo  Suit  in  equi^  Id 
his  own  name  for  tlM  enforcement  of  his  own  claims,  but  he  must  make 
the  assignor  a  party,  and  the  transaction  must  bo  bomiJUU, 

b  Suit  bt  AasiQVME  of  Ukabsionablb  LaoAh  CB08n»  the  assignor  is  mA 
a  competent  witness  for  him. 

ArncR  Submission  of  h»  Cabb  oh  Final  Hbabdni  a  party  has  no  right 
to  the  privilege  of  being  allowed  to  amend. 

The  opinion  states  the  facts. 
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nemdofij  for  the  oomplainants. 

Oregg^  MeAliUyj  and  DawHn»j  for  the  defendant 

By  Courty  Daboan,  Chancellor.  In  the  argnment  of  this  ap- 
pealf  many  questions  have  been  presented,  and  earnestly  urged 
npon  the  attention  of  the  court.  From  the  disposition  which 
the  court  has  thought  proper  to  make  of  the  case,  it  will  not 
be  necessary  for  me  to  notice  and  discuss  in  this  opinion  all 
the  questions  that  have  been  made. 

The  complainants  are  the  sons  of  Mrs.  Sarah  Hopkins.  The 
defendant's  intestate,  and  late  husband,  John  A.  Hopkins,  was 
also  her  son,  and  lived  with  her,  while  the  complainants  lived 
in  the  west  The  bill  charges  that  John  A.  Hopkins  was  the 
agent  of  his  mother,  Mrs.  Sarah  Hopkins,  and  sold  her  cotton 
and  some  other  property,  and  that,  by  virtue  of  this  agency, 
he  sold  her  cotton  and  received  the  proceeds  of  the  same,  from 
the  year  1834  to  the  year  1845,  inclusive,  with  the  exception 
of  the  year  1841;  for  which  he  has  never  accounted,  and  is 
still  indebted  to  a  large  amount.  It  is  also  stated  in  the  bill, 
and  is  proved,  that  Mrs.  Hopkins  has  executed  an  assignment 
to  the  complainants,  of  her  account  against  the  estate  of  the 
intestate;  the  items  of  which  consist  of  the  proceeds  of  the 
sales  of  the  cotton,  charged  to  have  been  received  by  him  in 
the  years  before  mentioned,  of  some  money  lent,  and  the  pro- 
ceeds of  the  sale  of  some  mules.  The  assignment  purports  to 
have  been  executed  for  valuable  consideration,  but  it  is  ad- 
mitted that  the  consideration  was  love  and  affection.  The 
answer  of  the  defendant  denies  all  knowledge  of  the  transao- 
tions  stated  in  the  bill,  which  she  alleges  relate  to  a  period  of 
time  before  her  intermarriage  with  the  intestate,  while  she 
lived  in  another  district,  and  was  a  stranger  to  the  relations 
that  subsisted  between  the  different  members  of  this  family. 
These  are  the  simple  facts  of  the  case,  upon  which  I  am  to 
announce  the  judgment  of  this  court. 

The  first  point  to  which  I  will  direct  my  attention  will  be 
the  plea  of  the  statute  of  limitations,  which  the  presiding 
chancellor  held  to  have  barred  the  claim,  with  the  exception 
of  such  portion  of  it  as  arose  within  four  years  before  the  fil- 
ing of  the  bill.  There  is  not  the  slightest  difference  of  opinion 
between  the  members  of  this  court  as  to  the  principles  of  law 
which  bear  upon  this  question.  If  there  was  a  general  or 
continuing  agency,  the  statute  would  not  commence  to  run 
until  the  termination  of  the  agency.  Assuming  that  there 
was  a  general  and  continuing  aguncy,  the  statute  would  not 
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bar  the  account;  as  the  agency  (if  such  a  one  existed)  con- 
tinued to  the  day  of  the  intestate's  death,  and  the  bill  was 
filed  within  one  year  afterwards.  If  the  agency  was  special, 
and  related  to  isolated  transactions,  in  regard  to  which  the  in- 
testate received  special  authority  from  his  mother  to  act  for 
her  in  those  particular  matters,  then  the  statute  would  com- 
mence to  run  from  each  of  those  several  transactions;  and 
each  of  which  would  be  barred  or  not,  according  to  the  time 
that  had  elapsed  from  their  respective  dates  to  the  filing  of  the 

bai. 

From  the  fragments  of  the  evidence  that  have  been  printed 
in  the  brief,  it  would  seem  that  there  was  a  general  agency. 
But  the  chancellor  who  tried  the  cause  is  of  the  opinion  that  if 
all  the  evidence  had  been  presented,  the  conclusion  to  be  de- 
duced from  the  whole  would  be  that  the  agency  was  special 
The  brief  in  this  case  was  very  imperfectly  prepared.  And 
this  has  been  the  case  with  a  great  many  of  the  briefs  furnished 
during  this  term,  which  has  occasioned  much  difSculty  and 
embarrassment  to  the  court.  I  will  take  the  occasion  to  say 
that  this  afibrds  just  cause  of  complaint;  and  further  to  re- 
marky  that  if  error  and  misconception  arise  from  this  cause, 
there  cannot  be  a  doubt  as  to  where  the  responsibility  should 
fall.  From  the  view  which  the  court  has  taken  of  this  case, 
the  plea  of  the  statute  of  limitations  becomes  unimportant 
And  I  should  not  have  felt  it  necessary  to  remark  upon  it,  but 
for  the  purpose  of  preventing  misapprehension. 

The  assignment  of  an  open  account,  or  a  chose  in  action  not 
negotiable  by  mercantile  law,  or  assignable  by  legislative  ea« 
actments,  vests  no  legal  title  or  interest  in  the  assignee,  who, 
for  this  reason,  can  maintain  no  legal  action  on  the  same  in 
his  own  name.  But  it  is  different  in  this  court,  where  the 
assignee  may  enforce,  by  a  suit  in  his  own  name,  choses  of 
this  character,  which  have  been  assigned  to  him  for  a  valuable 
consideration;  subject,  of  course,  to  the  equities  that  subsisted 
between  the  original  parties.  Nor  can  it  be  doubted  that  an 
assignment  from  a  pareint  to  a  child,  of  choses  in  action, 
not  assignable  at  law,  and  of  mere  equities,  may  be  supported 
in  this  court  on  the  consideration  of  love  and  afiection.  The 
court  can  and  has  enforced  such  claims,  in  suits  brought  in 
the  name  of  the  assignees.  But  in  either  case,  whether  the 
assignment  be  made  for  valuable  consideration,  or  for  the  con- 
sideration of  love  and  affection  between  parent  and  child,  the 
bona  fides  of  the  assignment  may  become  the  subject  of  inquiry 
in  this  ^4>urt,  and  if,  on  investigation,  that  be  found  wanting. 
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the  court  will  refuse  its  aid.  It  does  not  follow,  unless  there 
be  fraud,  that  the  court  will  affect  to  set  aside  the  assignment. 
But  if  an  unconscientious  advantage  is  sought  to  be  taken,  the 
court  will  withhold  its  assistance,  and  leave  the  party  to  strug- 
gle with  his  difficulties  in  the  best  way  he  can.  In  such  an 
event,  he  would  have  no  other  remedy  than  to  prosecute  his 
action  at  law  in  the  name  of  the  original  creditor. 

This  court  is  of  the  opinion  that  where  the  assignee  of  an 
open  account,  or  of  such  choses  as  are  the  subject-matter  of 
this  suit,  files  his  bill  in  equity  against  the  debtor,  to  enforce 
the  demand  or  demands  which  have  been  assigned  to  him,  the 
assignor  should  be  made  a  party,  either  complainant  or  defend- 
ant. This,  perhaps,  may  not  be  necessary  when  the  assignor 
has  parted  with  his  whole  estate  in  the  chose,  both  legal  and 
equitable.  But  the  demands  in  this  account  that  have  been 
assigned  to  the  complainants  are  all  legal  choses;  that  is  to 
say,  they  are  choses  upon  which  an  action  may  be  maintained 
at  law  by  the  party  to  whom  they  were  originally  due.  The 
assignee  has  a  mere  equitable  interest,  while  the  legal  estate 
remains  in  the  assignor.  Tho  assignor  should  be  made  a 
party,  therefore,  on  the  general  rule  that  all  persons  having 
an  interest,  legal  or  equitable,  should  be  made  parties  to  the 
proceeding.  There  is  scmiething  more  than  form  in  the  en- 
forcement of  this  rule  in  cases  like  the  present.  It  serves  to 
meet  and  carry  out  the  substantial  justice  of  the  easel  When 
a  creditor,  either  by  himself  or  his  assignee,  files  his  biU  against 
the  defendant  for  an  account,  the  claim  is  subject  to  all  equit- 
able discounts  which  the  defendant  may  succeed  in  establish- 
ing against  it.  If,  on  stating  the  accounts,  there  is  a  balance 
found  in  favor  of  the  defendant,  he  is  entitled  to  a  decree  for 
such  balance.  A  party  praying  an  account  is  entitled  to  it 
only  on  the  condition  that  if,  on  a  settlement,  he  should  be 
found  to  be  a  debtor,  a  decree  should  go  against  him  for  the 
balance.  This  is  pure  equity.  And  the  converse  of  it  would 
be  highly  inequitable,  and  would  lead  to  circuity  of  actions 
and  multiplicity  of  suits.  But  this  wholesome  rule  of  justice 
could  not  be  enforced,  and  this  responsibility  would  be  evaded, 
if  the  assignee  were  permitted  to  file  a  bill  for  an  account 
without  making  the  assignor  a  party.  The  assignee  would 
Dot  be  liable  for  any  balance  in  which  the  assignor  should  be 
found  indebted  to  the  defendant.  He  should,  therefore,  briog 
in  the  assignor  as  a  party,  who  would  be  liable  for  a  decree  for 
such  balance,  and  thus  prevent  the  vexation*  expense,  and  de- 
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lay  of  another  suit,  on  the  part  of  the  defendant;  and  save  the 
court  the  trouble  of  trjring  two  causes  where  one  would  answer 
every  purpose.  This  court  is  therefore  of  the  opinion  that 
Mrs.  Hopkins,  the  assignor,  should  have  been  a  party  to  the 
bill,  either  as  a  complainant  or  defendant.  '  And  further,  the 
court  is  of  the  opinion  that,  being  a  party,  and  an  interested 
party,  she  could  not  be  a  competent  witness.  The  assignee 
would  be  entitled  to  any  balance  that  would  be  found  due  by 
the  defendant;  but  it  is  obvious  that  the  accounting  of  the 
defendant  would  be  with  the  assignor,  who  would  go  into  the 
examination  subject  to  the  liability  of  a  decree  against  her  if 
a  balance  should  be  found  due  to  the  defendant  It  would  be 
to  the  interest  of  the  assignor  to  swell  the  amount  of  her 
claims  against  the  defendant,  and  to  reduce  his  against  her- 
self.   She  would,  for  this  reason,  be  incompetent. 

The  complainant's  solicitor  has  asked  the  court,  in  the  event 
of  Mrs.  Hopkins  being  a  necessary  party,  that  he  be  allowed, 
by  an  order  of  this  court,  to  amend  his  bill,  so  as  to  make  her 
a  party.  This,  of  course,  is  equivalent  to  asking  for  another 
trial.  It  is  to  be  remarked  that  the  defendant  has  insisted 
upon  the  objection  as  to  the  want  of  a  necessary  party,  during 
the  whole  progress  of  this  cause.  She  first  filed  a  general  de« 
murrer,  which  embraced  the  objection  as  to  the  want  of  parties, 
where,  as  in  this  case,  the  omission  of  a  proper  party  appears 
upon  the  face  of  the  bill.  The  demurrer  being  overruled,  she 
urged  the  same  objection  in  her  answer.  She  urged  it  upon 
the  hearing  on  the  circuit,  and  again  on  the  hearing  before  this 
court  During  all  these  successive  stages  of  the  litigation,  the 
complainants  have  persisted  in  their  course,  and  have  not 
moved  to  amend  for  the  purpose  of  making  a  new  party.  But, 
after  the  final  hearing  on  appeal,  they  ask,  npt  by  motion,  but 
by  parol,  in  the  event  the  court  should  be  of  the  opinion  that 
Mrs.  Sarah  Hopkins  is  a  necessary  party,  that  they  be  allowed 
to  amend.  The  competency  of  the  courts  in  the  exercise  of  its 
discretion  to  do  this,  and  on  its  o?m  motion,  is  not  doubted. 
It  would  be  done  an  a  proper  occasion.  It  was  done  in  Nedy 
V.  AnderRon^  2  Strobh.  £q.  262,  where  the  question  was  not 
made  in  the  pleadings,  nor  discussed  in  the  circuit  court  But 
it  was  discovered  that  the  case  involved  the  rights  of  infants, 
who  were  not  parties.  The  decision  would,  of  course,  not  be 
binding  upon  them,  nor  terminate  the  litigation.  Under  these 
circumstances,  this  court,  in  the  exercise  of  its  undoubted  dis- 
cretion, and  on  its  own  motion,  ordered  the  bill  to  be  amended, 
and  the  infants  to  be  made  parties.    When  a  party  has  submit- 
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led  his  caaoi  upoQ  a  final  hearing,  to  the  judgment  of  the  court, 
he  has  no  right  to  the  privilege  of  being  allowed  to  amend. 
He  should  have  done  that  at  an  earlier  stage  of  the  proceedings; 
more  particularly,  where  he  has  been  notified  by  the  plea  of 
the  adverse  party. 

But  I  will  now  discuss  the  ground  upon  which  I  am  more 
particularly  instructed  by  the  court  to  place  its  judgment.    I 
have  already  stated  that  where  there  has  been  an  assignment 
(for  valuable  consideration,  or  for  the  consideration  of  love 
fiom  a  parent  to  a  child)  of  legal  choses  that  are  unassignable 
at  law,  this  court  will  entertain  a  bill,  in  the  name  of  the  as- 
signee, for  the  enforcement  of  such  claims;   provided,  that 
the  assignor  be  made  a  party  either  as  a  complainant  or  de- 
fendant; and  provided  also,  that  there  be  bona  fides  in  the 
transaction  of  the  assignment.    If  the  object  be  to  obtain  an 
unconscientious  advantage  over  the  party  to  be  brought  to  the 
reckoning,  the  court  will  not  lend  itself  to  the  enforcement  of 
the  inequitable  arrangement.    It  seems  to  the  court  that  the 
purpose  of  the  parties  to  this  assignment  was  not  in  good  faith 
to  the  defendant.  The  object  was  to  obtain  an  undue  advantage, 
by  enabling  Mrs.  Sarah  Hopkins  to  become  a  witness  in  estab- 
lishing her  account  against  the  estate  of  her  deceased  son: 
From  the  relations  between  the  assignor  and  tLj  assignees,  it 
did  not  matter  much  to  her  whether  she  or  they  got  the  bene- 
fit of  chis  claim.    If  she  wished  to  make  a  donation  of  this 
amount  to  her  sons,  why  did  she  not  sue  for  it  in  her  own 
name,  and  after  recovery  give  it  to  them?    It  cannot  be 
doubted  that  the  assignment  was  a  mere  contrivance  to  re- 
cover,  by  means  of  her  own  testimony,  a  claim  which  she  could 
not  otherwise  recover.    The  arrangement  was  in  their  under- 
standing to  have  the  effect  of  opening  her  mouth  as  a  witness, 
while  the  lips  of  the  defendant  were  to  remain  hermetically 
sealed.    Death  had  stamped  his  cold  signet  upon  the  lips  of  the 
other  party  to  the  contract.    He  could  not  speak  from  the  grave. 
If  he  were  living,  he  would  not  have  been  allowed  to  speak  as 
a  witness;  but  he  would  know  in  what  manner  best  to  make 
his  defense.    If  his  wife  were  allowed  to  speak  as  a  witness, 
although  she  was  necessarily  ignorant  of  many  of  the  alleged 
feuits,  she  might  have  testified  to  what  she  stated  in  her  an- 
swer, that  shortly  after  her  husband's  death,  Mrs.  Hopkins 
came  to  her  house,  and  desired  to  see  the  account  of  sales  of 
the  preceding  year,  amounting  to  one  hundred  and  eighty  dol- 
lars, stating  that  her  son  had  not  settled  for  that,  but  making 
QO  claim  for  the  sales  of  the  preceding  years. 
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I  allude  to  this  for  the  purpose  of  illustrating  how  little  it 
tends  to  the  development  of  truth,  and  the  attainment  of  jus* 
tice,  to  reoeive  in  evidence  the  statements  of  one  party  to  a 
legal  controversy,  without  receiving  those  of  the  other.  Just 
such  a  state  of  things  has  the  contrivance  of  the  complainants 
and  their  co-laborer  produced.  Mrs.  Hopkins,  according  to  her 
own  statements,  had  demands  against  her  deceased  son.  They 
were  demands  that  were  properly  cognizable  at  law,  and  if  she 
had  resorted  to  that  court,  she  would  have  occupied  her  natural 
and  proper  position  of  a  plaintiff,  and  would  be  bound  to  prove 
her  case  by  disinterested  testimony.  Knowing  or  fearing  that 
she  would  not  be  able  to  succeed  in  a  court  of  law,  the  con- 
trivance of  the  assignment  was  resorted  to,  for  the  purpose  of 
enabling  the  case  to  be  brought  into  this  court,  where  it  was 
supposed  she  might  be  a  witness.  The  mala  fide$  in  the  trans- 
action of  the  assignment,  according  to  the  principles  which  I 
have  before  stated,  is  a  sufficient  ground  for  the  court  to  refuse 
to  entertain  the  complainant's  case;  more  especially,  where  the 
claim  at  best  wears  a  somewhat  equivocal  character,  and  it 
seems  that  substantial  justice  has  already  been  done  by  the 
decree  of  the  circuit  court. 

It  is  ordered  and  decreed  that  the  decree  of  the  drouit  court 
be  affirmed,  and  that  the  appeal  be  dismissed. 

DuNKiN,  chancellor,  concurred. 

Decree  affirmed. 
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Cameron  v.  Bice. 

(4  BxsoBHAXr't  L4W,  IBa.] 

Cimwii^  10  BnKR  iTiiiintf.T  ibom  LxABiLxnr  iob  Daiuom  raohi^f  la 
goods  intnstod  to  his  oare  miut  show  thaA  nich  damige  prooeodad  horn 
■oma  oaaaa  wliioh  waa  within  tha  azoaptioa  to  his  genaial  liability. 

QooiM  Damaomd  bt  DAXPiraBB  genantad  by  tha  ordinary  oparatioa  of  nata- 
lal  oansaa»  whioh  might  hava  baan  pravantad  by  akill  and  eara  on  tha 
part  of  tha  oaniar,  will  randar  him  UaUa  for  tha  damagaa  reanlting 
tuoraupom* 

FaMBOMPnov  tbax  YmumL  was  Ubbbawobtht  at  tha  oommanoeoiant  of  • 
▼oyaga  ariaea  from  har  dafaotiva  oondition  on  arriving  at  port^  iinlaaa 
adaqnata  oaoaa  ha  shown  to  aoooant  for  snoh  daf aotiva  oondition. 

Defendant,  master  of  a  yesael  plying  between  liYerpool  any 
Charleston,  had,  while  at  the  first-named  port,  undertaken  t^ 
carry  as  fineight  to  Charleston  a  lot  of  earthenware  and  hard- 
ware belonging  to  the  plaintifib,  acknowledged .  to  be  in  good 
condition.  The  same  was  stowed  in  the  hold  of  the  vessel,  and 
a  quantity  of  salt  in  sacks  had  been  stowed  above  it  Upon 
the  arrival  of  the  vessel  at  Charleston,  it  was  found  that  the 
merchandise  consigned  to  the  plaintiffs  had  been  damaged  by 
reason  of  water  and  brine,  the  latter  being  caused  by  the  drip- 
pings of  water  fix>m  the  sacks  of  salt,  which  had  been  damaged 
through  the  same  cause  during  the  voyage.  A  crest  of  salt  was 
found  on  several  articles  of  hardware,  and  a  survey  of  the  ves- 
sel having  been  made,  it  was  found  that  water  was  dripping 
ftom  the  seams,  oakum  was  started,  and  a  butt  also.  Plain* 
tifils  alleged  that  the  vessel  was  unseaworthy  at  the  time  the 
goods  were  shipped.  Defendant  did  not  introduce  any  evi- 
dence to  disprove  this  charge,  but  claimed  that  he  was  exempt» 

an 
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M  the  injur/  resulted  from  dangers  of  the  sea.  No  evidence 
was  adduced  to  prove  that  a  storm  had  occurred*  Judgment 
was  awarded  in  favor  of  the  defendant,  and  plaintiffs  appealed. 

Northrup  and  Duke$t  for  the  plaintiff. 
Hunt  and  8on^  for  the  defendant. 

By  Court,  Wabdlaw,  J.  The  goods  were  damaged  in  the 
course  of  their  transportation.  To  exempt  himself  from  lia- 
Ulity,  the  carrier  must  show  that  the  damage  proceeded  from 
some  cause  which  was  within  the  exceptions  to  his  general 
liability.  From  what  cause  did  it  proceed?  If  from  the  drip- 
ping of  the  salt  (as  four  of  the  five  port-wardens  believed)^ 
this  was  a  result  of  bad  storage,  and  the  carrier  is  answerable 
for  it  If  from  dampness  generated'  in  the  hold  by  the  ordi- 
nary operation  of  natural  causes,  the  carrier  is  answerable  for 
that  too,  because  by  skill  and  care  it  might  have  been  pre- 
vented. If  from  water  admitted  by  the  vessel  in  her  straining  ' 
vduring  the  voyage,  then  the  carrier  is  not  answerable,  if  this 
was  unavoibably  occasioned  by  storm  or  stress  of  weather,  but 
is  answerable  if  it  ensued  without  such  unavoidable  cause. 
Stress  of  weather,  as  almost  every  other  fact,  may  be  proved 
by  circumstantial  evidence  sufficientiy  strong;  but  when  there 
has  been  neither  evidence  as  to  the  condition  of  the  vessel 
when  she  sailed,  nor  evidence  as  to  any  storm  encountered, 
seams  and  bolts  found  open  at  the  port  of  delivery  raise  a  pre- 
sumption  that  the  vessel  was  unseaworthy  when  she  sailed, 
rather  than  that  she  encountered  a  storm  in  her  voyage.  Even 
where  a  violent  storm  has  been  encountered,  if  it  cannot  be 
fiiirly  inferred  that  the  damage  resulted  from  the  storm,  a  ship 
that  has  turned  out  to  be  unfit  for  sea,  without  apparent  or 
adequate  cause,  ought  to  be  presumed  by  a  jury  to  have  been 
unseaworthy  before  the  commencement  of  the  voyage.  This 
presumption  that  the  unseaworthiness  which  has  been  devel- 
oped, without  adequate  cause  shown,  existed  at  the  commence- 
ment of  a  voyage,  which  has  been  carelessly  called  a  rule  of 
law,  is  one  of  those  presumptions  of  fact  which  are  recognised 
by  the  law  and  recommended  to  juries  as  settied  conclusions 
that  have  acquired  an  artificial  force  even  beyond  their  natu- 
ral influence  to  produce  belief.  This  presumption  ought  to 
have  been  brought  to  the  view  of  the  jury  when  their  atten* 
tion  was  turned  to  the  inferences  that  might  be  drawn  from 
the  condition  of  the  vessel  when  her  cargo  was  discharged. 
In  neglect  of  this  presumption  the  jury  have  relieved  a  com* 
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mon  carrier  from  the  burden,  which  lies  on  even  an  ordinajy 
bailee,  of  showing  how  the  damage  was  done. 
The  motion  for  a  new  trial  is  granted. 

RiGHABDSON,  O'Nball,  Evans,  and  Fbost,  JJ.,  oonooirad. 

Motion  granted. 

Cabkub'b  Bumw'ioy  ibom  Liasilrt. — ^nie  Imrden  of  proof  resti  on  tli» 
owrkr  to  ihoir  that  a  Iom  atom  from  a  oanM  for  wliich  ho  wm  not  liaUe: 
TVmqr  T.  WHmmt  27  Am.  Deo.  616|  and  damage  dono  to  gooda  intnated  to 
a  ^nrnmnm  oamer  while  in  his  poeeoMion  being  proved,  the  budan  is  apon 
him  to  ahow  aneh  oaoae  aa  will  exempt  him  from  liability  therefor:  Aoorf  t. 
^<r0e(»  23  Id.  181.  In  the  oaae  of  iSTioMIer  v. /nOMin^  46  Id.  732,  the  oonrt 
held  that  the  harden  of  proof  waa  on  the  oarrier  to  ahow  that  a  gtvea  loaa 
waa  within  tiie  exoeption  of  tiie  hill  of  lading,  and  waa  not  oocaaioned  hj 
negligenoe.  The  aame  mle  prevailed  where  goodi  which  had  been  ahippeA 
under  a  oommon  hall  of  lading  were  damaged  on  the  voyage,  and  the  oarxiar 
olaimed  to  be  ezonanted,  on  the  ground  that  the  damage  waa  oanaed  by  the 
daagera  of  the  aeaa:  Bearm  t.  Boper,  1  Sprague,  331;  J%b  Mmma  Jckmrnm, 
Id.  627;  ffmi  t.  CUmkmi^  6  McLeui,  7S.  The  oaae  of  the  8hi^  MwrOa, 
reported  in  Oloott'a  Admiralty,  140^  bears  a  atroog  reaomManee  to  the  pria/ 
dpal  oaae^  but  difiara  from  it  in  the  raapect  that  the  question  of  aeawortiii- 
neaa  waa  not  raiaed.  In  thia  oaae,  the  libelant  ahipped  three  hundred  and 
forty  bundlaa  of  aheet-ixon  on  freight  from  Liverpool  to  Kew  York,  reoaiving 
a  bill  of  lading  that  the  aame  waa  received  in  good  order,  and  to  be  delivered 
in  like  good  cider,  the  perila  of  the  aea  excepted;  when  unladen,  it  waa  found 
to  be  attained  and  mated  by  wet»  and  injured  thereby,  and  notwithstanding 
proof  that  the  iron  waa  well  stowed,  that  the  ship  came  in  tight  and  dxy, 
that  the  iron  waa  taken  on  board  in  dry  weather  and  not  expooed  to  the 
acceaa  of  water,  the  veaael  waa  held  answerable  for  the  damage.  The  burden 
of  proof  waa  upon  the  ahip  to  ahow  that  the  damage  existed  when  the  oai^go 
waa  laden  on  board.  In  a  oaae  determined  in  lionisiana»  where  gooda  re- 
ceipted for  in  good  order  were  found  in  a  damaged  condition  at  the  end  of 
the  voyage,  it  waa  held  the  veaael  waa  presumed  to  be  liable  until  the  injury 
waa  ahown  to  have  been  caused  by  the  act  of  God,  inevitable  accident^  or 
public  enenuea:  Moidffomerp  v.  Ship  Abb$  Pratt  and  Ovmer,  6  La.  Ann.  410. 
In  the  last  case,  the  damage  resulted  from  improper  stowage^  and  what  is 
termed  in  nautical  parlanoe  " sweating  of  the  hold.**  Aa  to  instanoes  where 
these  terms  have  received  interpretation  from  the  courtl^  see  the  cases  cited 
in  the  note  to  Van  Hem  v.  TVyfor,  41  Am.  Dec.  284. 

"Dangsui  of  teb  Sba"  DKiiNKi>.~For  a  definition  of  the  terms  ''dan* 
gers  of  the  eea"  and  "perik  of  the  sea^"  examine  the  note  to  Van  Hem  v, 
TaffhTf  41  Am.  Dec  281;  Twmey  v.  Wilton,  27  Id.  616,  and  note  tiievetow 

Buji  OF  Ladino. — ^As  to  definition  of  the  term  and  its  effioapy  as  a  receipt 
and  contract,  see  the  caaea  ooUeoted  in  the  note  to  Chandler  v.  Spragm,  38 
Am.  Dec  407;  and  Wa^larnVt  Adm'r  r.  MoeOy,  39  Id.  335. 
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Martin  v.  Hamlin's  Executors. 

[4  STROBRABT'S  LaW,  188.] 

When  Will  Consists  or  Skviral  Detachxd  Smurs,  i  is  not  neoessuy 
thftt  6ttch  sheet  should  be  separately  attested  by  witnesses  as  well  as 
signed  by  the  testator. 

WBiTTXir  Shzet,  not  ha  vino  been  Signed  bt  TsflTATOB,  but  oonneoted  by 
the  sense  and  the  dependence  of  it  npon*  another  sheet  whioh  has  been 
properly  signed  and  attested,  will  be  considered  as  being  a  part  of  the 
wilL 

The  testator  wrote  his  will  on  two  separate  sheets  of  paper, 
one  of  which  was  inserted  in  the  fold  of  the  other  without  hay- 
ing  been  fastened.  The  greater  portion  of  the  will,  on  which 
appeared  the  attestation  of  the  witnesses  and  the  signature  of 
the  testator,  was  written  on  the  inserted  sheet,  and  on  the  last 
page  of  the  outer  sheet  were  indorsed  the  words:  ^' Last  will 
and  testament  of  Samuel  Hamlin."  When  the  will  was  pro- 
duced for  probate,  the  attesting  witnesses  identified  it  as  being 
in  the  handwriting  of  the  testator,  and  the  one  which  he  exe- 
cuted in  their  presence.  The  plaintifi*  objected  to  the  admis- 
sion of  the  will,  for  the  reason  that  the  sheets  which  composed 
the  will  were  detached,  and  were  not  signed  aild  attested. 
The  defendants  demurred.  The  court,  in  sustaining  the  de- 
mtirrer,  held  that  ^^  the  law  does  not  require  that  a  will  should 
be  written  on  one  sheet  of  paper  only,  nor  if  written  on  more 
than  one  sheet  that  all  the  sheets  should  be  executed  with  the 
legal  formalities."    Plaintifi*  appealed. 

Northropj  for  the  plaintiff. 

Lesesnej  for  the  defendants. 

Bj  Court,  Wabdlaw,  J.  In  strictness,  the  queston  of  law 
presented  by  the  suggestion  and  demurrer  thereto  is  whether 
a  writing  which  is  on  a  separate  sheet,  and  not  signed  by  the 
testator,  can  be  part  of  a  will  which  has  been  properly  signed 
and  attested.  If  the  separate  writing  be  in  existence  at  the 
execution  of  the  will,  and  be  referred  to  by  the  will  and  de- 
scribed so  that  it  may  be  kno?m  without  mistake,  it  is  incor- 
porated into  the  will.  Of  this,  there  is  no  doubt,  and  therefore, 
according  to  exact  pleading,  the  demurrer  should  be  sustained. 

But  the  question  upon  which  the  opinion  of  the  court  has 
been  sought  is  this:  Was  there  here  sufficient  proof  of  the  exe- 
cution of  the  first  sheet  to  make  it  part  of  the  will,  supposing 
all  the  facts  stated  by  the  ordinary  to  have  been  found  by  a 
ppecial  verdict?    The  first  sheet  was  not  signed  by  the  testatOTi 

Jlm.  Osa  Vol.  un— 4S 
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but  was  at  his  hand  when  he  signed  the  other  sheet,  and  wad 
embraced  in  unequivocal  acts  of  publication.  It  was  not  at- 
tached to  the  other  sheet  by  any  material  ligament,  but  was 
connected  by  the  sense  and  the  dependence  of  one  part  upon 
the  other,  showing  that  both  constituted  one  whole.  There  is 
no  single  circumstance  to  induce  suspicion,  and  in  all  the  cir- 
cumstances distinct  evidence  of  fairness. 

The  case  of  Pearson  v.  Wightrruiny  1  Mill,  386  [12  Am.  Dee. 
686],  contains  an  opinion  of  Judge  Cheves,  that  the  signing  of 
both  sheets  by  the  testator,  in  such  a  case,  is  not  requisite; 
but  that  opinion  is  said  to  be  obiter  dictum.  In  the  case  of 
Bond  V.  Seawell,  3  Burr.  1778,  two  separate  sheets,  not  tied, 
pinned,  or  otherwise  attached  to  each  other,  were  signed  on 
every  page  by  the  testator,  but  only  the  last  sheet  was  seen  by 
two  of  the  attesting  witnesses,  and  upon  it  was  the  attestation. 
The  court  was  of  opinion  that  if  the  first  sheet  was  then  in  the 
room,  it  was  included  in  the  execution,  and  that  the  intention 
to  include  it  being  plain,  the  jury  should  be  directed  to  pre- 
sume that  it  was  in  the  room. 

One  signing  by  the  testator,  and  one  attestation  only,  are 
required  by  the  statute,  and  it  has  never  been  contended  that 
where  there  are  several  sheets  every  one  should  be  separately 
attested,  but  only  that  every  one  should  be  signed.  His  sign- 
ing of  a  sheet  which  is  not  attested  does  not  make  it  a  will; 
it  is  a  safe  and  prudent  means  of  guarding  against  frauds,  but 
in  a  question  of  execution  under  the  statute  it  serves  only  to 
indicate  the  intention  of  the  testator  to  include  that  sheet  in 
the  execution,  of  which  the  formalities  are  written  on  another 
sheet.  Any  other  distinct  act,  indicating  the  intention,  would 
serve  the  same  purpose,  even  as  to  a  separate  writing  not  in- 
corporated into  Uie  will  by  references,  if  the  separate  writing 
be  present,  and  the  witnesses  who  attest  can  prove  that  it  was 
a  part  of  the  general  instrument  which  was  signed  and  ex- 
ecuted. In  proportion  as  the  identity  of  the  separate  paper 
and  the  intention  to  include  it  are  otherwise  manifested,  may 
the  memory  of  the  witnesses  be  dispensed  with.  Where  it  is 
exactly  described  in  the  attested  paper,  the  separate  paper  need 
not  be  at  all  known  to  the  witnesses,  or  present  at  the  time  of 
execution.  Where  the  separate  writing  is  not  described,  but 
is  strongly  connected  by  sense,  and  is  signed  by  the  testator, 
the  case  of  Bond  v.  Seawellj  8  Burr.  1778,  shows  that  it  is  suffi- 
cient if  the  edges  of  it  were  seen  by  the  witnesses,  and  even 
if,  although  not  at  all  seen  by  them,  it  was  actually  present 
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Shall  it,  then,  it  is  asked,  depend  upon  the  honesty  and 
memory  of  the  witnesses  to  decide  what  is  the  will?  As  to  all 
those  matters  which  were  necessary  to  the  validity  of  a  will  at 
common  law,  the  statute  has  made  no  alteration;  as  for  in- 
stance, the  competency  of  the  testator,  his  freedom  from  re- 
straint, his  understanding  of  the  contents,  the  reading  of  the 
will  to  him  if  he  is  blind — and  as  to  these,  a  will,  like  any 
other  instrument,  must  depend  upon  the  testimony  of  wit- 
nesses; sometimes  of  a  single  witness.  The  superadded  requi- 
sites of  the  statute  must  be  exactly  complied  with;  but  the 
compliance  in  each  particular  is  a  question  of  fact  depending 
upon  witnesses.  In  the  question  of  attestation  is  involved  the 
inquiry.  What  is  attested?  and  that,  when  the  writing  is  all 
on  one  paper,  no  less  than  when  it  is  on  several  papers.  It  is 
prudent  to  attach  together  in  a  firm  manner,  beyond  suspicion 
of  unfairness,  all  the  parts  of  a  will  or  other  instrument;  and 
where  there  is  ground  for  suspicion,  or  any  unusual  circum- 
stance, the  proof  of  intention  to  include  both  in  the  execution, 
and  of  actu&l  conjunction  of  them  in  the  act,  should  be  clear 
to  coimect  detached  papers  as  one  instrument.  But  if^  where 
no  unfairness  can  be  suspected,  and  the  union  in  the  intention 
and  act  of  the  testator  is  manifest,  a  will  must  be  defeated  for 
want  of  some  material  connection  of  different  sheets  which 
have  not  been  separately  signed  by  the  testator,  then  the  same 
result  would  follow  if  after  execution,  as  in  this  case,  on  the 
last  sheet  the  testator  should,  himself,  carefully  bind  the  sheets 
together  with  tape  and  wax,  and  then  sign  his  name  on  every 
page,  all  in  the  presence  of  the  witnesses  who  had  previously 
attested  the  last  sheet  whilst  it  was  detached;  for  neither  tes- 
tator nor  witnesses  can,  after  the  execution,  incorporate  into  a 
will  anything  which  was  not  in  it  at  the  execution,  without  a 
renewal  of  the  requisite  formalities.  By  some  possible  freak 
or  accident,  separate  devises  and  bequests,  unconnected  by 
reference  or  otherwise,  might  be  written  on  separate  slips  of 
paper,  and  all  being  present  and  included  in  the  intention  and 
act  of  execution,  be  presented  as  a  single  will;  and  it  might 
be  hard  for  any  witness  to  say  which  of  these  slips  was  and 
which  was  not  included  in  the  execution.  The  prudence  of 
either  witness  or  testator  would  prevent  such  a  case.  On  the 
other  hand,  cases  may  be  imagined  of  a  sheet  which  was  pinned 
or  otherwise  attached  to  the  attested  sheet  being  detached — of 
a  sheet  which  was  signed,  being  in  whole  or  in  part  abstracted 
or  altered;  of  sheets  which  were  signed,  but  afterwards  rejected 
and  not  intended  to  constitute  part  of  the  will,  being  at  hand 
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when  other  sheets  were  executed.  Frauds  may  be  perpetrated, 
and  the  memory  of  witnesses  must  be  invoked,  whatever  rules 
may  be  adopted.  All  such  cases  only  present  questions  of  fact. 
We  cannot  add  to  the  requisites  of  the  statute,  by  requiring 
indispensably  that  each  sheet  of  a  will,  that,  as  a  whole,  has 
been  properly  executed,  shall  be  either  signed  by  the  testator, 
tied  to  the  paper  upon  which  the  attestation  is  written,  or  au- 
thenticated by  any  other  formality  which  the  statute  has  not 
prescribed. 
The  motion  is  dismissed. 

Richardson,  O'Neall,  Evans,  and  Fbosv,  JJi  ooncarred. 

Motion  refused. 


Will  Wbittxn  on  Sivibal  Shbrbov  Pafib.— In  the  cim  of  MMier  ▼• 
Fanmm,  10  Fa.  St  08»  a  wiU  wm  prodnood  for  adrnwrifln  wliidi  wm  wntten 
on  wtfwmX  ■hoeto  of  papor  btftened  together  by  a  string.  The  ooort  held, 
npon  proof,  by  two  witneioee,  of  the  ngnatnre  of  the  tsetstor  at  the  end 
tfaereoly  thet  it  WM  admianble.  nieqneetionidielheraU  the  iheeti  were  afe- 
tMhed  et  the  time  of  elgninfr  or  whether  there  hae  been  a  mbeeq^ent  faad- 
nlent  additinB  to  the  inetnuMnlL  is  a  oneetion  of  fMt  for  the  iuT* 


Habebshah  v.  Hopkins  and  Wifr 

14  anoBKABT'e  Law,  aaj 
Wnon  LaoAL  Esxim  n  VnnD  nr  Tausm^  and  not  in  m  tneak  for  Kfi^ 

by  expfeea  wcrde  to  preeerFe  and  not  todeetroy  nor  defeat  the  remainder, 

the  hiw  wiU  not  preeome  that  before  aooh  eetate  wae  rested,  the  trustee 

Joined  with  the  tenant  in  a  feoffinent  to  defeat  itt 
NoTHJHo  DisHONVT  OB  Base  18  TO  bx  PuBSUiOD  DT  Law;  sU  presomptions 

are  innooent  and  rightfol;  therefore  a  deed  wQl  not  be  presnmed  if  it 

eoold  only  be  in  frand  end  injury. 

Tbbpabs  to  try  title.  Givens  held  the  property  in  question 
from  1811  till  his  death,  in  1843.  Mrs.  Hopkins,  his  daughter, 
succeeded  him  in  occupation.  The  property  was  treated  by 
Givens  and  Mrs.  Hopkins  as  their  own.  Li  1847  the  house  was 
burned.  During  the  occupancy  of  the  defendants,  valuable 
trees  had  been  cut  down  and  destroyed.  Barnard  Elliott,  in 
1793,  made  a  deed  of  trust  to  William  Hazard  Wigg,  his  heirs 
and  assigns,  forever,  "  in  trust  to  support  and  preserve  the  con- 
tingent uses  and  estate  therein,  after  limited  from  being  barred 
or  destroyed,  but  so  as  to  suffer  and  permit  the  said  Barnard 
Elliott  and  his  assigns  to  occupy  and  receive  the  profits  of  said 
premises,  to  his  and  their  own  use  for  and  during  the  term  of 
his  natural  life;  and  from  and  after  his  decease  to  the  use  ol 
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Catharine  Elliotti  his  wife,  for  her  natural  life,  witboat  impeach- 
ment of  waste;  and  from  and  after  the  determination  of  that 
eetate,  or  in  case  the  said  Catherine  should  survive  the  said 
Barnard,  and  from  and  after  the  death  of  said  Catherine  Elliott, 
in  trust  to  and  for  the  use  of  such  child  or  children  that  the 
Catherine  Elliott  may  then  have  living,  share  and  share 
»,  to  them,  their  heirs  and  assigns  forever/'  The  plaintifF 
was  the  only  surviving  child  of  Barnard  Elliott  and  Mrs.  Cath* 
erine  Elliott  The  latter  died  in  1844.  The  question  which 
arose  in  the  case  was  whether  Givens's  possession  could  be  re- 
garded as  adverse  to  the  plaintiff  prior  to  the  death  of  her 
mother,  Mrs.  Elliott.  The  argument  was  that  the  trustee,  with 
the  consent  of  the  ceHvi  que  trusty  might  have  conveyed  a  good 
title  to  a  purchaser  by  a  deed  of  feoffment  and  livery  of  seisin, 
and  such  would  be  presumed  from  the  long  use  and  occupa- 
tion. The  court  held  otherwise,  and  that  Givens  did  not  hold 
adverse  possession  until  plaintiff's  right  of  possession  had  ac- 
crued, which  was  not  until  1844.  Defendant  appealed,  and 
moved  £or  a  new  trial 

E.  and  JET.  Shett^  tor  the  defendant. 

F.  W.  Fiehlingy  for  the  plaintiff. 

By  Court,  Fbost,  J.  The  extract  from  the  deed  of  settle- 
ment in  the  report  is  incomplete.  The  lands  mentioned  in  the 
deed,  including  the  lot  in  dispute,  are  released  ''  to  William 
Hazard  Wigg,  his  heirs  and  assigns,  to  have  and  to  hold  "  the 
said  lands  ''  to  the  said  William  Hassard  Wigg,  his  heirs  and 
assigns,  to  the  use  and  behoof  the  said  William  Hassard  Wigg 
and  his  heirs,  upon  trust,  to  preserve  and  support  the  con- 
tingent uses  and  estate,  hereinafter  limited,  from  being  barred 
and  destroyed,"  etc.,  as  set  out  in  the  report. 

It  is  clear  that  the  trusts  were  not  executed  before  the  death 
of  Catherine  Elliott,  and  that  the  legal  estate,  until  that  event 
happened,  remained  in  the  trustee. 

Where  the  cestui  que  trust  and  trustee  are  both  out  of  pos- 
session, for  the  time  limited,  the  party  in  possession  has  a 
good  bar,  under  the  statute  of  limitations,  against  them  both. 
The  defendant  has  not  relied  on  nor  pleaded  the  statute  of 
limitations;  and  it  is  unnecessary  to  consider  what  might  have 
been  the  effect  of  the  plea. 

Whether  the  trust  be  executed  or  not,  cannot  affect  the  re- 
sult of  the  applicant's  motion.  If  the  trust  was  not  executed, 
the  trustee  might,  by  joining  with  the  tenant  for  life  in  a 
feoffbient,  have  defeated  the  contingent  remainder  of  the 
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plaintiff,  before  it  came  into  existence.  But  to  prevent  this 
consequence,  Wigg  was  appointed  trustee  to  preserve  the 
contingent  remainder.  It  was  his  primary  duty  to  preserve 
the  es  ate  in  remainder  from  being  defeated  or  destroyed,  and 
to  combine  with  the  tenant  to  accomplish  that  purpose,  would 
be  legally  a  clear  breach  of  trust;  and,  morally,  a  breach  of 
oonfidenca  Nothing  dishonest  or  base  is  to  be  presumed  m 
law;  all  presumptions  are  innocent  and  rightful;  a  deed  will 
not  be  presumed  if  it  could  only  be  made  in  fraud  and  injury. 

Even  if  the  trusts  were  executed,  the  possession  of  the  de- 
fendant would  not  warrant  the  presumption  of  a  deed  from  the 
plaintiff.  His  possession  was  not  adverse  to  her  title,  but  en- 
tirely consistent  with  it.  If  a  deed  could  be  presumed  at  all, 
it  could  only  be  from  Catherine  Elliott,  the  tenant  for  life.  A 
release  of  all  her  estate  would  give  defendant  no  title  against 
the  plaintiff. 

It  is  not  stated  in  the  report,  but  was  admitted  in  the  argu- 
ment, that  the  plaintiff  produced  a  grant  for  the  land  in  dis- 
pute prior  to  1785.  If  a  grant  could  be  presumed  to  the 
defendant,  its  issue  must  be  referred  to  the  commencement  of 
his  possession.  As  a  junior  grant,  it  would  be  void  against 
the  plaintiff. 

The  motion  is  refused. 

RicHABDSON,  O^NsALL,  EvAMs,  and  Wabdlaw,  JJ.,  concurred. 
Motion  refused. 


Pbxsumftiqn  that  Tbubtbi  Aois  dv  Good  Faicb.— The  rule  set  forth 
in  the  principal  case  was  nphald  in  the  case  of  Calvert  ▼.  Ottrtetf  18  Md.  73. 
In  that  oaae,  the  oonrt  held  that  a  tnutee  of  a  life  estate  with  remainder  ovei 
ii  boand  to  look  after  the  tmst  property  for  the  benefit  of  the  remaindermen. 
And  a  oonrt  of  chanoery  wiU  preaame  that  a  tnutee  acta  in  good  tuih,  and 
doea  not  abnae  his  troat 


Schmidt  v.  Radoliffe. 

[4  Stbobhabt's  Law,  29ft.] 
Ihdqbsei's  FnoMnn  to  Fat  Notb,  Mads  wfth  Knowijedob  ov  Faiudbb 
TO  P&IBBI9T,  ii  a  waiver  of  presentment. 

Action  against  the  defendant  as  the  indorsee  of  a  promis* 
sory  note,  dated  April  19, 1848,  for  sixty  dollars  at  sixty  days^ 
payable  to  the  defendant  or  his  order,  and  by  him  indorsed  to 
the  plaintiff.  The  following  Febroaiy  the  note  was  presented 
to  the  defendant,  who  replied  to  the  demand  for  payment  by 
stating  that  he  would  see  the  maker  and  *^  try  to  get  the  money 
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out  of  bim,"  and  if  he  could  not,  he  would  pay  it  himself.  No 
demand  had  been  made  upon  the  maker  of  the  note,  nor  pre* 
flentment  to  the  indorser  when  the  note  fell  due.  Judgment 
for  the  plaintiff,  and  defendant  appealed. 

Cogdelly  for  the  defendant. 
OyUsj  for  the  plaintiff. 

Bj  Court,  O'Nball,  J.  The  rule  that ''  a  promise  by  the 
party  entitled  to  notice,  to  pay  the  bill,  is  deemed  a  full  and 
complete  waiver  of  the  want  of  due  notice,"  seems  now  to  be 
settled  law.  It  is,  however,  subject  to  the  qualification  stated 
in  the  same  section,  '4n  all  cases  of  this  sort,  the  promise  must 
be  unequivocal,  and  amount  to  an  admission  of  the  right  of  the 
holder;  or  the  act  done  must  be  of  a  nature  clearly  importing 
a  like  admission  of  his  right."  The  defendant's  first  conversa^ 
tion  with  George  Wood  seems  to  me  fully  to  sustain  the  case 
under  this  qualification. .  For  he  tells  him,  on  the  note  being 
presented  to  him,  '^he  would  see  Cramer  and  try  to  get  the 
money  out  of  him,  and  if  he  could  not,  he  would  have  to  pay 
it  himself,  as  he  was  the  indorser  on  the  note."  This  was  a 
plain  admission  of  his  liability,  and  the  plaintiff's  right  to 
receive  the  money  from  him.  This  is  not  questioned  by  the 
defendant,  but  it  is  said,  unless  he  knew,  when  he  made  the 
promise,  tiiat  he  was  discharged  by  the  laches  of  the  holder, 
the  promise  would  not  bind  him.  This  may  be  generally  true, 
and  yet  not  avail  the  defendant.  For  if  he  knew,  or  must  be 
legaUy  regarded  as  knowing,  the  facts  (if  they  existed)  out  of 
which  his  discharge  would  have  followed,  then  his  promise  will 
be  binding.  The  note  here  was  due  June,  1848 — ^this  promise 
or  admission  was  February,  1849.  If  the  note  had  not  been 
presented  to  the  maker,  payment  demanded,  and  notice  given 
to  the  indorser,  it  would  seem  that,  in  seven  or  eight  months, 
the  defendant  would  have  known  all  about  it,  especially  as  the 
most  interesting  thing  to  him  was,  that  these  fiEUSts  should  have 
been  communicated  to  him  to  fix  his  liability.  It  is  no  answer 
to  say  he  did  not  know  that  there  must  be  a  demand  of  pay- 
ment  firom  the  maker  when  the  note  fell  due,  and  notice  to  him 
of  tliat  fSftct,  and  the  non-payment,  in  order  to  make  him  liable. 
If  he  knew  the  facts,  he  is  presumed  to  know  the  law — ^mere 
ignorance  of  it  is  no  excuse.  The  true  notion  is,  however, 
when  a  man  promises  to  pay  a  dishonored  note,  that  this  is 
proof  that  everything  necessary  to  fix  his  liability  had  previ* 
ously  taken  place;  and  if  he  is  to  have  any  benefit  of  his  prom- 
ise being  made  in  mistake,  he  must  show  that  the  antecedent 
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tadB  to  his  liability  did  not  occar,  ard,  therefore,  that  he  was 
discharged  when  he  made  the  promise;  when  if  he  can  show, 
as  in  Lawrence  v.  Beaubien^  2  Bailey,  623  [23  Am.  Dec.  155], 
that  he  was  wrongly  instructed  in  the  law,  and  his  promise 
was  made  in  mistake  of  the  law,  it  may  avail  him;  otherwise 
not. 

Mr.  Chitty,  in  his  treatise  on  bills,  says:  "A  promise  to  pay, 
made  after  a  bill  becomes  dne,  is  considered  an  admission  of  a 
regolar  presentment  for  payment  and  of  due  notice,  or  at  least 
waives  ttie  objection,  because  the  party  must  be  supposed  to 
have  known  when  the  bill  became  due,  and  must  have  actually 
known,  or  might  readily  have  ascertained,  the  fact  whether  or 
not  there  had  been  laches;  and  therefore,  when  such  a  promise 
has  been  made,  the  plaintiff  may  avail  himself  of  it,  without 
proving  that  the  defendant  knew  that  the  bill  had  been  actually 
presented  and  refused."  This  covers  the  whole  ground,  and  is 
a  just  understanding  of  the  cases  decided  on  this  question. 

The  motion  is  dismissed. 

Richardson,  Evans,  Wabdlaw,  and  Frost,  JJ.,  concurred. 
Motion  refused. 


FBomm  BT  D&AWKB  OB  Indobbib  to  pay  a  dnf t»  if  made  with  fnU  koowl* 
edge  thaA  there  bad  been  a  fulnre  to  make  due  preeentnieat^  amomits  to  a 
waivr  of  eneh  jwecntmeBtt  J9teT.iraeifa^A,46Am.Deo.l06:  UnUedSki§m 
Aidb  V.  teiClani;  SS  Id.  S21,  and 


Taylor  v.  Drake. 

1 4  SraoBKABT's  Law,  4SLJ 
Pbohiwb  to  8iov  N otb  ab  Subbtt  bob  Ahothbb,  withont  oaneideration,  is 

merely  ooUateral,  and  is  within  the  statate  of  frande,  and  yoid. 
Pbomibb  bt  Thibd  Pebson  to  Pat  Dbbt  of  Anothbb  mnet  be  in  writing. 
Goods  Fuknuubd  Vbmdbb  abb  not  CoN8n>BRATioB  between  the  vendor 

and  a  party  promising  to  become  surety  to  the  vendee. 

Assumpsit.  The  plaintiffs,  auctioneers  and  commission 
merchants,  sold  a  bill  of  goods  to  Mrs.  Owens,  but  refused  to 
deliver  them  unless  defendant  agreed  to  indorse  her  note  for 
the  amount  due.  The  goods  were  delivered  to  Mrs.  Owens,  and 
some  days  afterwards  the  plaintiffs'  clerk  called  on  the  defend- 
ant to  have  him  indorse  the  note  referred  to.  This  the  defend- 
ant  refused  to  do.  Upon  the  trial  of  the  cause,  defendant's 
counsel  moved  for  a  nonsuit.  The  motion  was  overruled,  and 
judgment  awarded  for  the  plaintiff.  Defendant  appealed.  The 
other  £Eu^ts  are  stated  in  the  opinion. 
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PhUttpij  fiir  fhe  defendant. 

SimoMn  for  the  plainti£Eli* 

By  Court,  Richardson,  J.  The  motion  is  for  a  nonsuit, 
upon  the  groimd  that  the  contract  made  by  Miles  Drake, 
to  answer  for  the  goods  delivered  to  Mrs.  Owens,  by  the  plain- 
tiffs, is  within  the  protection  and  provisions  of  the  statute  of 
frauds;  because  such  contract  was  never  acknowledged  in 
writing,  nor  was  it  made  for  and  upon  any  sufficient  consid- 
eration to  make  it  binding  upon  him.  The  enactment  that 
governs  the  case  is  as  follows: ''  No  action  shall  be  brought, 
etc.,  whereby  to  charge  the  defendant  upon  any  special  promise 
to  answer  for  the  debt,  defiault,  or  miscarriage  of  another  person, 
unless  the  agreement  upon  which  such  action  shall  be  brought^ 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorized."  The  decisions 
expounding  this  fourth  clause  of  the  statute  of  frauds  and  per- 
juries are  very  many.  But  the  difficulty  is  not  so  much  in 
the  law  as  to  perceive  and  decide  what  was  the  exact  meaning 
of  the  parties  in  each  particular  case.  In  the  case  now  befi>re 
the  court  we  have  to  decide: 

1.  Whether  Miles  Drake  was  merely  the  surety  of  Mrs. 
Owens,  the  principal  debtor,  for  the  goods  in  question,  or,  was 
he  himself  the  original  debtor  for  the  goods,  and  Mrs.  Owens 
not  liable;  and, 

2.  Whether  any  sufficient  consideration  passed  to  Miles 
Drake,  either  at  the  sale  or  subsequently,  so  as  to  render  the 
contract  for  the  amount  of  the  goods  binding  upon  him,  even 
if  he  were  not  the  original  debtor,  and  had  not  bound  himself 
in  writing. 

The  first  inquiry  is  resolved  by  asking  who  was  the  principal 
and  original  debtor  for  the  goods.  This  is  a  question  of  fact. 
Mrs.  Owens  bid  off  the  goods.  The  entry  in  plaintiffs'  books 
was  thus:  ''Mrs.  Eliza  Owens  bought  of  J.  H.  &  A.  Taylor, 
auction  and  commission  merchants,"  etc.  And  the  plaintiffs' 
clerk,  J.  W.  Rice,  says  he  looked  on  her  as  the  principal  debtor. 
The  goods  were  sold  on  a  credit,  and  the  plaintiffs  refrised  to 
deliver  them  to  her  unless  Drake  would  indorse  her  note.  This 
Drake  agreed  to  do — ^whereupon  the  goods  were  sent  to  Mrs. 
Owens's  store,  but  Drake  afterwards  refused  to  indorse  the  note. 
Rice  says  in  his  cross-examination, "  I  told  Drake  I  would  de- 
liver the  goods  as  soon  as  he  would  say  ho  would  indorse." 

Thus  the  promise  of  Drake  was  explicit,  but  only  verbal 
Rice  further  says  whatever  was  paid  was  paid  by  Mrs.  Owm& 
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The  particular  acyndicatioii  of  our  own  that  here  applies  ia 
Oiat  of  Ldand  ▼.  Creycnj  1  McCk>rd,  100  [10  Am.  Dec.  654], 
f.  0.|  if  the  person  for  whoee  use  goods  are  furnished  be  liable 
at  all|  any  promise  by  a  third  person  to  pay  that  debt  must  be 
in  writing,  This  is  well  illustrated  by  the  opposite  case;  Meats 
r.  Wagner^  Id.  895.  Where  no  action  lies  against  the  party 
undertaken  fiar,  it  la  not  within  the  statute. 

Now,  then,  is  it  not  plain  that  Mrs.  Owens  was  the  original, 
and  in  the  language  of  Bice,  ''principal  debtor''?  The  evi- 
dence, I  think,  places  her  obviously  in  that  position,  while  it 
places  Drake  in  the  position  of  a  collateral  surety,  only  to  an« 
swer  in  case  of  her  default  and  non-payment  The  undertaking 
and  promise  of  Drake  was  to  become  her  indorser,  which  plainly 
keeps  up  the  proper  idea  of  a  provisional  and  collateral  indebt- 
edness for  Mrs.  Owens,  the  maker.  The  legal  liability  of  an 
indorser,  who  is  a  provisional  debtor,  presents  the  precise  idea 
of  that  kind  of  liability  against  which  the  statute  would  guard 
men,  tmlees  it  be  put  in  writing. 

The  whole  wisdom  of  the  statute  against  frauds  is  to  render 
nugatory  such  collateral  and  provisional  undertaking;  unless 
the  contract  be  put  in  writing  or  be  made  for  valuable  consid- 
eration.  The  law  is  easily  comprehended,  and  in  this  particu- 
lar  instance,  as  I  understand  it,  applies  to  the  case  made  by 
the  evidence  as  plainly  as  the  common  illustration  of  the  stat- 
ute of  frauds:  "Let  A  have  goods,  and  I  will  be  security  that 
he  will  pay  for  them,  or  if  he  does  not  pay,  I  wilL''  Such  an 
undertaking  is  collateral  and  void,  by  the  express  protection  of 
the  statute  against  such  contracts,  unless  they  be  put  in  writing. 

The  contract  of  Drake  amounted  to  this:  ''  Let  me  have- the 
goods  she  has  bought,  and  I  will  indorse  her  note  for  the  pay* 
ment  In  other  words,  I  will  be  surety  for  their  amount.  But 
she  is  still  the  principal  debtor,  and  I  will  answer  in  case  of 
her  default."  And  accordingly  the  goods  were  charged  to  her 
alone  in  plaintiffs'  books.  It  can  make  no  difference  at  what 
time  the  goods  were  sent  to  Mrs.  Owens.  The  assurance  of 
Drake  equally  refers  to  the  purchase  she  had  befixre  made,  and 
is  therefore  equally  collateral 

The  second  inquiry  is,  whether  any  sufficient  consideration 
passed  to  Miles  Drake,  so  as  to  render  him  subsequentiy,  or 
before  the  sale,  liable  as  the  original  debtor.  A  man  may  make 
himself  liable  for  the  default  of  another,  either  by  an  original 
undertaking  or  by  a  sufficient  consideration  received,  so  as  to 
render  him  liable,  but  there  is  none  such  in  the  present  case.^ 
In  eveiy  case  of  a  delivery  of  goods  there  is  the  same  oonsid* 
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oration.  But  these  goods  are  the  consideration  of  the  indebt- 
edness of  the  purchaser,  not  of  the  collateral  undertaking.  To 
make  the  goods  constitute  the  two  considerations  would  render 
the  statute  nugatory.  This  distinction  gives  the  reason  of  thai 
class  of  adjudications  which  protect  the  collateral  or  provis- 
ional debtor  in  all  cases  where  the  principal  debtor  is  liable  at 
all;  i.  e.j  the  goods  delivered  to  the  purchaser  cannot  be  ex* 
tended  also  into  a  consideration  to  the  provisional  debtor.  Once 
make  the  goods  delivered  serve  such  double  purpose,  you  strike 
down  the  statutory  shield  at  a  blow. 

The  case  is  well  illustrated  by  the  opposite  and  yery  recent 
decision  in  the  case  of  Samuel  TindaU  v.  T.  T.  TowiUberry^  % 
Btrobh.  107  [49  Am.  Dec.  637].  In  that  case  a  constable 
levied  on  the  mare  of  one  June.  Touchberry  agreed,  if  ho 
would  allow  June  to  have  the  possession  of  the  mare,  he  would 
be  liable  if  not  redelivered  to  the  constable  on  the  next  day. 
This  was  held  to  be  an  original  agreement  by  Touchberry. 
For,  although  made  for  the  sake  of  June,  June  was  not  liable; 
and  therefore  the  case  was  not  within  the  statute  of  frauds, 
because  the  whole  credit  was  given  to  Touchberry.  It  was  like 
the  common  illustration,  '^  Let  A  have  goods  and  I  will  pay 
for  them."    This  was  an  original  promise. 

But  if  June  had  been  liable,  as  is  Mrs.  Owens,  Touchberry 
i70uld  have  been  shielded  by  the  statute,  and  the  decision 
reversed.  In  any  case  wherein  the  presiding  judge  has  re- 
fused a  nonsuit,  it  is  with  hesitation  that  I  differ  from  him  in 
the  consideration  of  the  evidence.  But  in  the  present  case,  it 
Is  plain  that  the  judge  hesitated  to  grant  rather  than  that  he 
refosed  the  motion — choosing  to  leave  the  nonsuit  to  a  higher 
tribunal.  Upon  the  whole,  therefore,  this  court  is  of  opinion 
that  the  proper  construction  of  the  promise  and  undertaking 
made  by  Drake  was  collateral,  and  as  surety  for^Mrs.  Owens, 
because  she  was  herself  clearly  liable  for  the  amount  of  the 
goods,  and  the  undertaking  of  Drake  was  merely  provisional; 
and  being  without  consideration,  is  protected  by  the  statute  of 
frauds. 

The  motion  of  the  defendant  to  set  aside  the  verdict  and  to 
enter  a  nonsuit  is  therefore  granted. 

O'Nball,  Evans,  Frost,  and  Wardlaw,  JJ.«  concurred. 

Motion  granted. 

Aifx^  .hxht  to  Pat  Debt  of  Asothxb  mitbt  bx  or  WBimio:  BrnMuk  v. 
Bwckms,  i3  Am.  Deo.  726^  andnota  790;  CwrvAh  ▼.  Crom^  40  Id.  S64,  and 


OABE8 


COURT    OF  APPEALS 


BOUTH  OABOUNA. 


AiKBN  V.  Fbay's  Exboutobs. 

[i  anMUKABfa  L4W,  1&1 

fr  On  or  Sivbul  Sumgm  P4T«  Dm,  ha  it  <ntilled  to  dmnutd 
tribation  from  hii  oo-mrety  !«»  wbttteror  ha  has  paid  mora  tiiaa  faii 
•liqiiot  pari. 

Wbbu  (hra  of  Sivbul  Sunmi  Patb  Dm;  and  hia  oo-anraty  diaa  ba* 
fora  JodgBMnt,  ha  may  ana  tlia  ava^atoca  al  tlia  dawaaad  for  ooatcilNU 


IXTIBIBT   n  BaOOYBBABLB   WBBI   iHSBUmmM   IB   FOfTNDB)   ON    IfiOllBr 

XxAKflAcnoN,  aa  whara  monaj  ia  lant  or  ad^anoad  for  iiia  oaa  of  aa 
oAhar,  or  had  andraoaiTad  for  anothar'a  fva. 

Bill  biooght  by  suety  against  the  exeoators  of  his  oo-eoiety 
fiir  oontributum.  A.  F.  Peay  and  D.  Aiken  were  the  Boretiet 
of  N.  Ford  on  a  joint  and  several  bond  made  in  fitvor  of  J. 
EjTkpatrick  &  Co.  Peay  died,  and  an  aotion  was  brought 
and  judgment  rendered  against  Aiken  and  Ftxrd  as  survivors. 
Ford's  property  was  sold,  and  after  the  older  «tlaims  had  been 
satisfied,  the  balance  was  applied  to  this  case,  which  was  paid 
by  Aiken.  Aiken  subsequently  brought  suit  against  the  de* 
fendauts,  the  executors  of  Peay's  estate,  to  recovw  from  them 
the  half  of  what  Aiken  had  paid  on  account  of  the  ruretyship, 
together  with  interest  on  the  same  from  the  date  of  payment. 
Defendants  pleaded  that  the  liability  of  Peay  was  extinguished 
by  his  death,  and  that  plaintiff's  right  to  recover  rested  on  a 
presimiption  of  law.  Judgment  was  awarded  in  fitvor  of  tbs 
plaintiff,  and  defendants  appealed. 

McDowM  and  BoyUton^  for  the  plaintiff. 

Boyce  and  Blacky  for  the  defendants. 
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By  Courts  Evans,  J.  The  questions  which  have  been  mainly 
discussed  in  this  court,  and  to  which  the  attention  of  the  court 
has  been  particularly  directed,  are:  1.  Can  the  plaintiff  call 
on  the  executors  of  Peay  for  contribution?  and,  2.  Can  he 
recover  interest  ?  As  to  the  other  points  made*  in  the  brief^ 
they  are  considered  as  settled  by  the  verdict 

1.  As  a  general  rule,  there  is  no  doubt  that  where  two  or 
more  are  sureties  for  a  third  person,  and  one  has  paid  the 
debt,  he  is  entitled  to  demand  contribution  from  the  others  for 
whatever  he  has  paid  more  than  his  aliquot  part  This  obli- 
gation is  an  implication  of  law  arising  out  of  their  undertaking. 
It  is  well  sustained  by  all  the  elementary  writers,  and  the  cases 
quoted  by  them:  Chit  Con.  576,  and  the  cases  referred  to. 
But  it  has  been  argued  that,  because  Peay  died  before  Aiken 
paid  the  money,  the  remedy  at  law  is  gone,  and  the  plaintiff 
has  no  remedy  but  in  equity.  On  joint  contracts,  if  one  of  the 
obligors  die,  the  remedy  at  law  is  only  against  the  survivors. 
The  principle  is  deduced  from  the  nature  of  the  contract,  and 
from  the  fact  that  the  executors  of  the  deceased  cannot  be 
joined  in  an  action  with  the  surviving  obligor.  But  the  promise 
which  the  law  implies  in  the  case  of  sureties  is  not  joint,  but 
several.  Each  is  liable  to  the  others  for  his  aliquot  part  only, 
and  not  for  the  part  of  any  other  of  the  sureties. 

It  would  seem  to  follow  from  this,  that  where  there  are  three 
sureties,  and  one  pays  the  debt,  he  cannot  sue  the  others  jointly, 
but  must  sue  severally,  because  if  he  could,  he  might  compel 
them  to  pay  for  each  other,  as  the  judgment  would  be  against 
both,  and  any  one  of  them  might  be  compelled  to  pay  the 
whole.  The  death  of  Peay,  therefore,  does  not  impair  the 
plaintiff's  legal  right  to  sue.  The  promise  to  contribute  is 
implied  fit>m  the  relation  of  joint  sureties,  and  at  the  time  they 
became  so.  It  was  the  promise  of  Austin  F.  Peay,  and  de- 
volved on  his  executors.  The  bond  in  this  case  is  said  to  be 
joint  and  several,  and  if  so,  the  objection  has  no  foundation  in 
fact 

2.  It  would  seem  from  the  authorities  that  by  the  English 
law  interest  is  not  allowed  on  money  paid  by  one  of  several 
joint  sureties.  But  we  have  adopted  more  liberal  rules  in  rela- 
tion to  interest  In  Cheeaborough  &  CampbeU  v.  Hunter^  1  Hill 
(S.  C),  400,  a  factor  recovered  interest  on  money  advanced  to 
his  customer,  in  anticipation  of  produce  to  be  forwarded.  The 
court  say  in  that  case,  it  is  the  common  case  of  money  lent,  and 
the  plaintiffs  are  clearly  entitled.  The  same  was  decided  in 
SoUee  &  Warley  v.  Meuggy,  Carl.  T..  Jcur.  144.    In  a  great 
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varioty  of  cases  to  be  found  in  our  reports  it  has  been  held  that 
where  the  indebtedness  is  founded  on  a  money  transaction,  as 
where  money  is  lent  or  advanced  for  the  use  of  another,  or  had 
and  received  for  another's  use,  interest  was  recoverable. 

In  this  case  the  executors  of  Peay  were  liable  equally  with 
Aiken,  on  the  promise  of  their  testator;  Aikin  paid  his  money 
Ir  discharge  of  their  liability;  it  was  money  paid  for  them,  and 
ihey  are  bound  to  repay  it  in  discharge  of  their  testator's  con- 
tract. 

The  motion  must,  therefore,  be  dismissed. 

Wasdlaw,  Fbost,  and  Withers,  JJ.,  concurred. 
Motion  refused. 


BioiRS  ov  SuBiTT  AS  Asuiswr  Oo-sDBxrr. — ^A  surety  may  mamtiiin  an 
•otiosi  againat  hia  oo-aarety  and  their  principal  to  oompel  the  latter  to  pay,  if 
able,  or  to  require  the  soretaea  to  oontriljate  when  the  principal  ia  unable  to 
pay:  Morrison  ▼.  PoyntK,  82  Am.  Deo.  92.  And  in  the  same  oaae  it  was  de- 
cided that  an  application  by  a  sorety  lor  payment  or  oontribntian  ia  not  in- 
dispensable to  reoorer  against  a  co-surety.  In  the  case  of  Bameif  t.  Tar* 
boromgh,  88  Id.  661,  the  ooort  held  that  if  the  principal  was  dead  hia  personal 
fepresentatiye  ooold  be  made  a  party  defendant.  The  rights  of  a  sorety  axe 
also  treated  of  in  the  foUowing-named  oases:  Dunn  ▼.  Spcarie$,  60  Id.  473; 
Wa^iand  t.  Tucker,  Id.  76^  Bankr.  Fordfce,  40  Id.  661;  Forbet  t.  SmUh,  Id. 
482;  CbomfttT.  Porfeer,  Id.  499;  PraUY,  TAomlon, 48 Id. 492;  Rodf/erB  y.  Mo- 
Ckta^MAdnCrtt  47  Id.  715;  Biair  ▼.  Perfetncd  Ins.  Ok,  Id.  129;  Brown  ▼.  Bay^ 
46  Id.  861;  ffaU  ▼.  Cnakman,  43  Id.  662;  McOte  ▼.  Prouty  ei  at,  Id.  409; 
PoweilY.  MaOam,  40 Id.  427;  McPhermm  v.  Talbot,  82  Id.  191;  Cage  t.  Foo- 
<er,  26Id.  266;  Hendaroonr.  MeDt^,20ld.  667. 

LmEBT,  Allowanob  or. — ^Interest  ii  reooirerable  aa  of  right  In  oases  ol 
bonds,  written  oontraots  for  the  payment  of  money,  oontraots  for  the  pay- 
ment of  interesti  and  where  the  money  claimed  haa  been  aotnaUynaed:  Ifew' 
son  T.  Jkmglam,  16  Am.  Dec  817;  Fridge  ▼.  SitUe,  20  Id.  463. 


PucfKBTT  V.  Smith. 

[ft  Stbobhabt's  Law,  as.] 
Tmsajxt  dv  Oomfcur  or  Fbrbt  may  mamtain  an  action  of  aoooont  or  an  ao- 
tion  on  the  case  against  his  co-tenant,  to  recover  his  share  of  the  inoooe 
of  the  ferry,  and  aU  damages  may  be  assessed  which  have  arisen  pmdenie 

P4BTT  Ih JUBXD  18  BNTTrLKD  TO  RsoovBR  f or  sU  damages  previoos  to  trial 
whenever  it  can  be  shown  that  the  injory  ii  continnons  in  its  natore. 

Case.  Thomas  R.  Puckett,  the  plaiutiff,  was  the  owner  of 
Swansey's  feny.  Being  deeply  in  debt,  and  executions  press* 
ing  him,  he  selected  such  portions  of  his  real  estate  as  he  could 
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best  spare,  among  which  was  the  ferry  named.  At  the  sheriff's 
sale,  held  on  the  fifth  of  February,  1849,  two  thirds  of  the  ferry 
was  purchased  by  William  S.  Smith,  the  defendant,  who  en- 
tered into  possession  the  following  day.  The  deed  of  sale, 
however,  was  not  executed  imtil  the  first  of  March  following. 
The  plaintiff  about  a  week  after  the  sale  demanded  possession 
of  the  ferry,  and  the  defendant  refused  to  giye  it  up.  The 
plaintiff  brought  suit,  and  a  writ  was  issued  on  the  twenty- 
eighth  of  February.  At  the  trial,  the  court  stated  that  the 
sheriff  could  not  legally  seize  and  sell  the  ferry,  and  the  plain* 
tiff  therefore  was  entitled  to  recover;  and  the  jury  were  in- 
structed that  the  plaintiff  was  entitled  to  damages  up  to  the 
date  of  the  issuance  of  the  writ — a  period  of  twenty-one  days. 
The  jury  awarded  the  plaintiff  a  sum  greatly  beyond  the 
amount  of  damages  which  the  court  stated  he  was  entitled  to^ 
whereupon  defendant  appealed,  and  moved  for  a  new  triaL 

MeOowanj  for  the  plaintiff. 

T.  Thompson^  for  the  defendant. 

By  Court,  Frost,  J,  The  jury  found  for  the  plaintiff  one 
third  of  the  gross  income  of  the  ferry,  firom  the  time  the  cause 
of  action  accrued  to  the  trial.  This  is  the  full  extent  of  the 
plaintiff's  just  claimi  The  only  question  which  it  is  neces- 
sary to  decide  is,  whether,  in  this  action,  the  plaintiff  can  re- 
cover more  than  his  share  of  the  income  of  the  ferry  which 
the  defendant  received  before  the  commencement  of  the  suit. 
In  Pepoon  v.  Clarhej  1  Mill,  137,  which  was  an  action  of  rav- 
ishment of  ward,  to  establish  tiiie  freedom  of  a  slave,  by  the 
verdict,  hire  was  allowed  to  the  time  of  trial.  Johnson,  J., 
delivering  the  opinion  of  the  court,  says:  '^  Whenever  the  in- 
jury is  in  its  nature  continuous,  there  can  be  no  question  that 
the  party  injured  is  entitled  to  recover  for  all  damages  pre- 
vious to  the  trial.  If  it  were  otherwise,  for  injuries  of  this 
character  the  action  must  be  brought  for  every  hour  of  its  con- 
tinuance; or  the  remedy  would  not  be  adequate,  and  thus  cre- 
ate that  multiplicity  of  actions  which  the  law  so  much  abhors." 
This  rule  governs  other  forms  of  action.  In  trespass  to  try 
title,  in  trover,  in  oMumprity  on  interest-bearing  demands,  dam- 
ages are  recovered  to  the  time  of  trial.  A  different  rule  might 
be  adopted,  but  it  would  be  arbitrary.  The  only  difference 
would  be  that  if  damages,  after  the  commencement  of  the 
action,  cannot  be  recovered,  a  second  suit  would  be  necessary; 
but  if  they  are  allowed  to  the  time  of  trial,  a  complete  remedy 
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is  afforded  07  the  judgment  for  all  the  previous  injury  which 
the  plaintiff  had  sustained.  The  case  of  Duiican  ads.  Ifariky, 
Harp.  L.  276,  is  not  in  conflict  with  Pepoon  v.  Clarke.  There 
the  defendant  put  a  dam  across  a  navigahle  creek;  which  waR 
a  public  nuisance.  In  consequence,  the  plaintiff  sustained 
some  special  injuries  to  his  mill,  for  which  the  action  was 
brought.  Evidence  was  admitted  of  such  injuries  after  the 
commencement  of  the  suit.  K  new  trial  was  granted,  because 
there  was  no  necessary  com:  action  between  the  injuries  sus- 
tained before  and  after  the  action  was  brought  For  the  pub- 
lic nuisance,  which  was  continued,  the  plaintiff  had  no  action, 
but  only  for  any  particular  injury  he  had  suffered. 

By  the  act  of  1827,  every  charter  of  a  bridge,  ferry,  or  turn- 
pike road  shall  be  in  fee-simple,  and  shall  be  held  by  the 
grantees  as  real  estate.  The  plaintiff  is  tenant  in  oommca 
with  the  defendant,  of  the  ferry.  By  the  statute  4  Anne,  c.  16^ 
actions  of  account  may  be  maintained  by  one  tenant  in  com- 
mon against  the  others,  as  bailiff,  for  receiving  more  than  comee 
to  his  share  and  proportion.  In  a  writ  of  account,  the  first 
judgment  is  quod  computet;  and  on  such  account  all  artidee 
of  account,  though  inctured  since  the  writ,  shall  be  indndedy 
and  the  whole  brought  down  to  the  time  when  the  auditors 
make  an  end  of  the  account.  By  the  statute  of  Gloucester, 
damages  are  given  in  real  actions,  on  a  writ  of  entry  to  recover 
the  specific  lands.  The  statute  gives  damages  generally,  with- 
out saying  till  that  time;  yet  the  construction  on  it  has  been 
that  they  shall  compute  all  the  damages  which  have  arisen 
pendente  lite.  Where  a  man  is  accountable  for  money  or  goods, 
case  lies  against  him,  or  account,  at  his  election. 

The  motion  is  dismissed. 

EvAMS,  Wardlaw,  and  Withers,  JJ.,  concurred* 
Motion  refused. 


Acnoirs  bt  Ain>  between  CkvTBziAiras:  Sea  note  to  Pwier  v.  Bmper,  S9 
Am.  Deo.  483  et  eeq. 

Damages,  Amount  Rbootebable. — In  the  omo  oI  Langfard  t.  Onefcy^  4 
Am.  Dec.  699,  the  ooort  held  that  damages  were  leooveiable  up  to  the  ian* 
anoe  of  the  writ,  and  not  to  the  filing  of  the  deolantiony  and  the 
antil  the  filing  of  the  declaration,  ia  ilL 
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State  v.  Floyd. 

rs  Stbobhabt's  Law,  iml] 
FoioxET  n  FKAvmnuDiT  Makiho  or  Altbratiov  of  wiitizig  to  the  pNj** 

dice  of  mother. 
DmorouiSHiKO  CHAKAcrxRisno  or  Fosqkbt  ii  the  orafty  frmad  axid  deodi 

whereby  it  la  designed  to  injure  some  one. 
Ebasdto   "Pabt**  and  hxsBxrvnQ   *'Full  up  to  Date*'  is  Ricbxft  bob 

MoirST  IS  FOBOBRT 

Prosecution  for  forgery.  The  defendant,  Washington  Floyd, 
was  indicted  by  the  grand  jury  on  the  charge  of  forgery.  The 
gist  of  the  accusation  was  that  he  had  fraudulently  altered  a 
receipt  delivered  to  him  by  Noah  Harmon  for  a  certain  sum 
of  money  paid  by  him  to  Harmon,  by  obliterating  the  word 
''part"  therein  and  inserting  therefor  the  words  '^  full  up  to 
date."  The  indictment  contained  four  counts,  viz. :  1.  That 
the  defendant  did  forge  the  receipt  described,  conL  form,  slat,; 
2.  That  he  did  utter  and  publish  the  forged  receipt,  knowing, 
etc.,  eonLform.  staL;  3.  That  he  did  falsely  "  make,  forge,  and 
counterfeit "  an  acquittance  for  money  described,  cont.  form. 
BtaL;  4.  That  he  did  falsely  alter  the  receipt  described  by 
obliterating  "  part "  and  inserting  "  full  up  to  date."  Through 
some  inadvertence  the  conclusion  to  the  fourth  count  was 
omitted,  so  that  neither  of  the  expressions  ''  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  provided,"  nor 
''against  the  peace  and  dignity  of  the  state,"  appeared  in  it. 
The  defendant  pleaded  not  guilty,  and  rested  his  cose  upon  the 
close  of  the  testimony  offered  by  the  state.  The  jury  found  a 
verdict  of  guilty,  and  defendant  appealed. 

Faivy  for  the  state. 

Irby  and  Jones,  for  the  defendant. 

By  Court,  Withers,  J.  The  point  raised  by  the  first  ground 
of  appeal  we  hold  to  have  been  definitely  settled,  that  is  to  say, 
Noah  Harmon  was  a  competent  witness  in  this  case. 

The  question  presented  by  the  second  ground  for  a  new 
trial,  which  complains  that  the  defendant  was  arraigned  and 
tried  for  a  felony^  under  statute,  whereas  the  defense  was  no 
more  than  misdemeanor,  is  not  properly  a  question  on  the 
case;  for  it  was  no  matter  of  objection  on  the  circuit.  The 
defendant  has,  certainly,  taken  no  prejudice  thereby;  quite 
the  contrary. 

The  material  legal  questions  arising  in  the  case  we  take  to 
be:  1.  Was  the  alteration  of  the  receipt,  imputed  to  the  de- 
fendant, the  ofiense  of  forgery  under  our  statute  law?  2.  Waf 
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the  offense  of  such  forgery,  or  of  uttering  and  publishing  the 
instrument  knowing  it  to  be  forged,  legally  set  forth  in  the  in- 
dictment? 

The  receipt  was  in  these  words:  *' Received,  January  29, 
1848,  of  Washington  Floyd,  twenty-one  dollars  and  fifty  cents, 
for  work  done  in  1847,  in  full  up  to  date.  (Signed)  Noah 
Harmon/' 

The  jury  have  found  that,  after  the  receipt  was  executed, 
the  defendant  deceitfully  and  fraudulently  struck  out  the  word 
"  part,"  and  wrote,  in  lieu  of  it,  the  words  *'  full  up  to  date." 

The  first  question  is.  Was  this  forgery?  or  does  it  import 
that  the  defendant  did  ''  falsely  make,  forge,  and  counterfeit " 
an  acquittance  or  receipt  for  money,  with  intent  to  defraud 
Noah  Harmon?  The  equivalent  question  lb.  Was  the  altera- 
tion, above  specified,  falsely  making  and  forging  the  receipt 
set  forth? 

Our  statute  of  1736,  embracing  the  description  of  papers  in 
question,  is  borrowed  from  2  Geo.  II.,  c.  25,  and  it  does  not  use 
the  word  *'  alter  "  in  relation  to  acquittances  or  receipts.  That 
word  is  introduced  in  imitation  of  another  British  statute,  in 
relation  to  other  descriptions  of  writings.  It  is  argued  hence, 
that  as  to  receipts,  the  forging,  or  counterfeiting,  or  falsely 
making  thereof,  must  be  held  to  mean  the  entire  instrument 
of  writing;  that,  at  any  rate,  a  forging  by  alteration  must  be 
alleged  to  be  by  alteration;  and  that  proof  of  such  forgery  does 
not  sustain  a  general  charge  of  forging  the  whole  paper. 

This  conclusion  we  must  reject.  It  is  consistent  neither  with 
sound  reasoning  on  general  principles,  nor  with  adjudged  cases. 

The  distinguishing  characteristic  of  forgery  is,  the  crafty 
fraud  and  deceit  whereby  it  is  designed  to  injure  some  one; 
an  offense  which,  when  perpetrated  through  spiirious  writings, 
was  noticed  by  the  common  law  to  a  very  considerable  extent, 
as  may  be  seen  in  the  well-considered  case  of  King  v.  Wardj  2 
Ld.  Baym.  1461.  Many  statutes  have  been  passed,  not  so 
much,  though  partly  to  be  sure,  to  enlarge  the  range  of  the 
common  law  as  to  the  description  of  instruments  that  should 
be  protected  against  the  cunning  perpetrators  of  this  offense, 
as  to  increase  the  weight  of  punishment  that  should  follow 
conviction.  Accordingly,  the  statute  of  5  Eliz.,  c.  14,  pun- 
ished with  death  the  forging  of  certain  instruments,  which  it 
was  an  offense  to  forge  at  common  law.  In  proportion  as  the 
advances  of  trade  and  commerce  have  invested  certain  instru- 
ments in  writing,  formerly  known,  or  more  recently  called 
into  existence,  with  a  oonseqnence  specially  affecting  individ- 
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;ial  and  genf/al  interests,  statutoiy  provisions  have  drawn 
them  wiihin  special  protection;  and  such  has  been  the  legisla- 
tive pr'Aej  of  England  and  South  Carolina.  Now,  in  regard 
to  tha  /object-matter  of  this  indictment,  the  mischief  is  just  as 
Itallv  \Ad  conveniently  perpetrated  by  one  of  various  altera- 
ti^aSy  as  it  could  be  by  fabricating  the  whole  instrument.  A 
'iote  or  a  receipt  is  either  genuine  or  it  is  not  If  it  be  falsely 
and  fraudulently  altered  in  a  particular  making,  it  speaks  a 
different  language,  calculated  to  produce  a  different  result  in 
its  operation,  to  the  prc|fudice  of  some  one  who  is  designed  to 
be  defrauded  or  injured  thereby.  The  instrument  thus  abused 
is  not  that  of  the  party  whom  it  purports  to  bind;  it  was  not 
made  by  him — ^but,  to  every  reasonable  intent  or  purpose,  it 
is  made  by  the  person  so  altering  it — ^if  fraudulently  so  made, 
it  is  forged  by  him:  and,  in  the  reason  of  the  thiog,  there  can 
be  no  difference  whether  the  word  **  forge "  be  spoken  by  a 
statute  or  the  common  law.  This  is  true  oven  in  the  technical 
sense,  for  if  a  party  be  sued  on  such  an  instrument,  a  plea  of 
the  general  issue,  implying  that  he  never  made  it,  that  it  is 
not  his  note  or  bond,  for  example,  would  be  sustained  by  proof 
of  an  alteration  in  an  important  particular. 

The  authorities  re-enforce  the  general  reasoning,  and  we  be* 
lieve  they  are,  in  turn,  well  sustained  by  it.  Dawsan^s  Cate^  2 
East  P.  C.  978,  which  is  derived  by  Foster  from  Lord  King's 
MS.,  was  decided  as  early  as  3  Gtoo.  I.  He  was  indicted  under 
the  8  &  9  Wm.  III.,  c.  20,  sec.  26,  intended  to  protect  the 
Bank  of  England,  and  punishing  with  death  any  person  con* 
victed  of  ''  forging  or  counterfeiting  the  common  seal  of  the 
corporation,  etc.,  or  any  bank  note  of  any  sort  whatsoever, 
signed  by  tiie  said  governor,"  etc.  The  indictment  laid  a  for^ 
gery  of  the  whole  bank  note:  the  proof  was  that  he  altered  the 
figure '^2"  to  "5,"  so  as  to  make  five  hundred  and  twenty 
pounds  instead  of  two  hundred  and  twenty  pounds.  The  ten 
judges  held  that  this  was  forging  and  counterfeiting  {Jabrieavii 
€t  eonJtrafecitj  was  the  language  of  the  record,  vide  1  Stra.  19), 
forfgeirj  being  the  alteration  of  a  deed  or  writing,  in  a  material 
part,  to  the  prejudice  of  another,  as  well  as  where  the  whole 
deed  or  writing  is  forged:  that  was  not  law  in  this  respect;  for 
wm  assumpsit  might  be  pleaded  to  such  a  note. 

This  was  followed  and  rea£Srmed  by  Teague^s  Case^  2  East 
P.  G.  979,  decided  m  1802,  and  under  the  statute  7  Geo.  11., 
c.  22,  which  used  the  word  ''  alter,"  as  well  as  "  forge."  And 
although  Teague  was  convicted  of  uttering  and  publishing,  yet 
it  was  for  uttering  and  publishing  a  "  fiurged  "  bill,  which  by 
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the  proof  was  only  ''  altered  *'  from  ten  pounds  to  fift}'  pounds; 
and  upon  the  point  raised  there,  as  it  is  here  now  under  con- 
sideration,  all  the  judges  held  that  the  indictment  was  good  in 
stating  that  Teague  forged  and  uttered,  knowing  it  to  bo  forged. 
It  is  palpable  that  nothing  can  be  drawn  from  the  conviction^ 
under  the  second  count,  .except  that  altering  is  forging,  for,  if 
not,  Teague  did  not  utter  a  forged  bank  bill.  These  two  cases 
show  that  whether  the  language  be  "forge,"  or  "forge  and 
alter,"  the  result  is  the  same.  It  may  be  that  when  the  party 
is  charged  with  "  altering,"  where  that  word  is  not  in  the 
statute  (as  it  is  not  in  ours  respecting  the  paper  now  in  qucs^ 
tion),  it  may  be  necessary  to  allege,  also,  enough  to  show  that 
the  alteration  is,  in  some  particular,  calculated  to  work  decep- 
tion, fraud,  and  injury,  and  consequently  in  some  material 
particular.  - 

The  principle  of  the  cases  of  Dawson  and  Teague  has  been 
reaffirmed  at  a  recent  period  in  England.  The  indictment 
charged  that  the  prisoner  did  feloniously  forge  a  certain  receipt 
for  money,  which  was  copied.  It  was  a  receipt  of  the  high 
constable  to  the  church  wardens  and  overseers  of  a  parish  for 
their  share  of  county  poor-rates.  In  its  genuine  form  it  speci* 
fied  the  sum  of  three  pounds  five  shillings  and  nine  pence. 
The  defendant  had  altered  five  shillings  to  fifteen  shillings. 
It  was  held  (upon  objection  that  the  receipt  was  altered  and 
not  forged),  that  the  defendant  had  forged  the  paper,  as 
charged,  although  the  language  of  the  statute  was,  "  If  any 
person  shall  forge  or  alter,"  etc.  It  is  well  to  remark  here 
that  the  offense  was  charged  as  a  felony,  although  the  punish- 
ment was  to  be  transportation  for  life,  or  for  a  term  not  less 
than  seven  years,  or  imprisonment  for  a  term  not  exceeding 
four  nor  less  than  two  years. 

It  is  not  doubtful  that  the  best  interpretation  of  a  statute  is 
to  construe  it  as  near  to  the  rule  and  reason  of  the  common 
law  as  may  be,  and  by  the  course  which  that  observes  in  other 
cases.  This  has  been  familar  judicial  language  at  all  times. 
By  the  common  law,  as  interpreted  by  Blackstone,' forgery  is 
the  '' fraudulent  making  or  alteration  of  a  writing,  to  the 
prejudice  of  another's  right."  We  have  no  reason  to  distnist 
the  definition,  since  many  text-writers  of  good  repute  have 
adopted  it;  and  it  has  been  sanctioned  by  our  own  court  in  the 
case  of  State  v.  WnterSy  3  Brev.  507.  Now,  when  our  statute 
uses  the  word  "forge,"  why  shall  we  give  it  an  interpretation 
nore  restricted  than  that  adopted  and  taught  by  the  common 
law?    Why  shaU  we  hesitate  to  follow  the  light  of  the  cases 
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already  cited,  often  approved,  and  fortified  by  considering  that 
it  IB  our  duty  to  advance  the  remedy  where  the  obvious  mis- 
chief to  be  cured  invites  its  application? 

We  cannot  favor  the  notion  that  the  act  of  1845  intended  to 
abrogate  anything  in  our  statute-book,  previously  of  force,  on 
the  subject  of  forgery,  except  only  the  measure  of  punishment 
It  was  necessary  to  make  a  recitation  of  the  classes  of  ofienses, 
under  the  general  head  of  forgery,  in  several  acts,  to  which, 
severally,  the  mitigated  and  substituted  penalty  was  to  apply. 
It  spoke  of  offenses  under  the  law  then  existing,  and  of  con- 
victions afterwards  to  be  had  under  the  same  law.  The  defi- 
nition of  the  offenses  respectively,  and  the  declaration  that 
they  were  such,  have  been  left  precisely  as  they  were  before. 

2.  What  has  been  already  said  prepares  us  to  give  an  an- 
swer to  the  second  question  to  be  discussed,  touching  the  form 
of  the  indictment.  It  seemed,  indeed,  hardly  to  be  contested 
that  if  altering  was  forging,  in  the  sense  of  the  statute,  the  in- 
dictment was  sufficient.  The  offense,  in  the  present  case,  is 
charged  in  the  words  of  the  statute.  The  form  is  such  as  is 
recommended  by  Archbold,  in  his  Criminal  Pleading;  it  com- 
plies with  the  instruction  of  Ghitty  as  follows:  '*  In  all  indict- 
ments for  the  alteration  of  a  written  instrument,  where  the  act 
does  not  expressly  provide  for  altering,  the  offense  should  be 
charged  as  a  forgery  in  the  words  which  the  legislature  have 
employed.  And  even  though  the  act  has  the  word  '  alter '  as 
well  as  ^  forge,'  the  offense  may  be  laid  as  if  the  whole  instru- 
ment had  been  counterfeited,  for  any  alteration  of  a  material 
part  is  a  forgery  of  the  whole;  but  it  is  more  usual,  at  least,  in 
one  court,  to  state  the  particular  alteration  charged  as  crimi- 
nal." East,  in  his  Pleas  of  the  Crown,  observes:  ''  But  the 
indictment  need  not  state  the  manner  in  which  the  party  is 
to  be  defrauded,  for  that  is  matter  of  evidence."  He  cites  cases 
to  support  the  doctrine.  This  rule  must  follow  as  a  conse* 
quence.  To  alter  the  paper  is  to  forge  it  entire:  that  is  de- 
clared to  be  the  offense,  if  done  to  deceive.  When  the  forgery, 
therefore,  is  announced  with  the  allegation  of  the  intent,  the 
offense  is  completely  described. 

It  may  become  a  very  material  question  in  evidence,  whether 
the  intent  was  to  deceive  any  one,  and  the  fitness  of  Uie  crafty 
means  employed  to  work  that  result  must  be  shown  in  the 
proof.  Hence  it  becomes  important  for  the  state  to  show  the 
materiality  of  the  alteration  towards  the  end  of  fraud  and  im- 
position; but  the  modus  operandi  in  that  respect  is  no  neces- 
sary part  of  the  indictment    How  that  question  might  be  as 
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at  common  law  we  have  not  stopped  to  inqnirc;  for  we  hold 
this  party  to  have  been  charged  with  a  statutory  offer  «e. 

The  conclusion  is  that  the  indictment  is  in  law  sufficient. 
Yet  the  court  has  determined  to  award  a  rehearing  to  the  de- 
fendant. Nor  is  any  inference  to  be  deduced  from  this  of  the 
opinion  of.  this  court  upon  the  facts.  We  are  not  forgetful  of 
the  degrading  punishment  to  which  the  defendant  is  now 
liable,  and  our  only  aim  is  to  afford  an  opportunity  to  recom- 
mit his  case  to  a  jury,  in  deference  to  the  grave  doubts  enter- 
tained by  the  judge  who  presided  at  the  trial. 

A  new  trial  is  therefore  ordered,  without  prejudice. 

EvAMs,  Wabdlaw,  and  Fbost,  JJ.,  concurred. 


Tbb  PBQiaiPAL  CASB  IB  oiTXD^  orgMendo,  in  tha  oMe  of  State  t.  Ahwac  oL^ 
6Rioh.aa 

PoBOXHT,  What  is.— To  oonstitato  forgery,  tho  inBtnuneat  miiflt  bo  Mudi, 
when  forgod,  aa  to  tend  to  prejndioe  the  xighti  of  aaotlier:  Batrmum  t.  iStefa^ 
45  Am.  ^Bc  601;  and  to  anatain  an  indiotment  for  locgery»  an  intent  to  da- 
frand  moat  be  averred  and  proved:  Id.  See  note  to  aame^  page  606^  and  tlie 
following  oaaee:  ArmM  ▼.  OaK,  22Id.  ad2;  aadnoteSll;  Peofkr.  Fikk»l9 
Id.  477;  SkUe  ▼.  WaMigUm,  1  Id.  SOI. 


Sambo  v.  Mbtz. 

[5  STBOBBAir'a  Law,  108.] 

IsnomsKR  CAN  RaooYXB  ON  Common  Count  ov  Lnxnuaoi  AOAisn  Hammm 
in  an  aotion  againat  one  of  the  partiea  who  made  the  note. 

FV>aoiBT  ov  Names  Ahead  ov  Iniwbseb,  or  any  other  frandnlent  aotof  the 
maker  to  whoae  order  »  note  waa  made  payable  npon  the  indoner,  will 
not  affect  a  bona  JUie  holder  without  notice  before  the  note  beoame  dne. 

Assumpsit  on  a  joint  and  several  promissory  note  for  fifteen 
hundred  dollars,  dated  February  22,  1847,  and  payable  twelve 
months  after  date  to  the  order  of  W.  M.  Bobo,  one  of  the 
makers,  and  indorsed  by  him  in  blank.  -The  note  was  signed 
by  W.  M.  Bobo  and  C.  D.  Bobo,  as  principals,  and  B.  B.  Foster, 
W.  B.  Murphy,  John  A.  Metz,  and  B.  O.  Rioe,  as  sureties. 
During  the  trial  it  was  ascertained  that  the  plaintiff,  being 
compelled  to  raise  funds  to  pay  a  certain  debt,  and  being  also 
desirous  of  purchasing  the  Hamburg  Journal,  applied  for  aid 
to  the  defendant  Metz  and  his  co-surety  Rice.  They  refused 
to  become  his  sureties  unless  he  would  obtain  good  names 
ahead  of  theirs.  He  subsequently  returned  with  the  note  to 
the  defendant,  who,  upon  mspecting  it,  and  believing  the  pre- 
vious signatures  to  be  genuine,  signed  it.    W.  M.  Bobo  applied 
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to  Albert  G.  Rambo,  the  plaintiff,  who  advanced  him  a  certain 
sum  on  the  note,  and  subsequently  it  transpired  that  all  of  the 
signatures  ahead  of  Metz's,  except  W.  M.  Bobo's,  were  forged. 
No  presentment  was  made,  but  defendant  stated  that  after  the 
note  became  due  he  would  pay  it.  The  court  held  that  the 
forgery  of  names  ahead  of  defendant's,  or  other  fraud  prac- 
ticed by  W.  M.  Bobo  upon  the  defendant,  could  not  affect  the 
plaintiff,  who  became  a  bcma  fide  holder  before  the  note  became 
due.  A  verdict  was  rendered  in  favor  of  the  plaintiff,  and  the 
defendant  appealed. 

Qray  amd  A,  W.  Thompson^  for  the  plaintiff. 
HemdoUy  for  the  defendant. 

By  Court,  Wardlaw,  J.  In  the  case  of  Glenn  v.  Sime^  1 
Rich.  L.  34  [42  Am.  Dec.  405],  Glenn,  with  fifteen  other  per- 
sons, executed  a  joint  and  several  note,  under  seal,  payable  to 
himself;  in  an  action  by  his  administratrix  against  Sims,  one 
of  the  fifteen,  it  was  held  that  the  administratrix  had  no  higher 
rights  than  her  intestate,  and  that  he  could  not  have  main* 
tained  any  action  on  the  specialty,  because  he  united  in  him* 
self  the  characters  of  both  obligor  and  obligee,  so  that  if  he 
only  did  what  he  promised,  the  obligation  was  fulfilled.  It 
may  be  conceded  that  his  assignee,  like  his  administratrix, 
would  have  been  subject  to  the  same  objection  which  would 
have  prevaUed  against  himself. 

Relying  on  that  case,  the  defendant  here  argues  that  W.  M. 
Bobo,  being  both  payee  and  one  of  the  makers  of  this  joint  and 
several  instrument  called  a  promissory  note,  could  not  have 
maintained  an  action  thereon  against  this  defendant,  who  ia 
another  of  the  makers  and  a  surety  of  the  said  W.  M.  Bobo; 
and  therefore  that  the  said  W.  M.  Bobo  could  not,  by  his  in« 
dorsement,  transfer  a  right  of  action  to  this  plaintiff.  But 
between  specialties  and  those  commercial  instruments,  to 
which,  from  considerations  of  policy,  peculiar  negotiability  has 
been  given,  there  is  a  wide  difference.  As  to  the  latter,  it  by 
no  means  follows,  because  a  right  did  not  belong  to  a  payee, 
that  one  claiming  through  him  may  not  possess  it.  A  strong 
instance  to  the  contrary  may  be  seen  in  this  very  case;  for,  by 
abandoning  his  second  ground  of  appeal,  the  defendant  ac- 
knowledges that  an  innocent  indorsee  is  in  no  wise  afiected  by 
a  fraud,  which  would  have  defeated  an  action  by  the  payee. 

Is  the  instrument  in  question  one  that  is  entitled  to  the  ad- 
vantages of  a  commercial  instrument?  It  is  not  doubted  that, 
^n  a  bill  of  exchange,  the  drawer  and  drawee  may  be  the  same 
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person,  as  very  clearly  drawer  and  payee  may  be  the  same. 
It  could  scarcely  be  denied  that  an  instrument,  in  the  foim  of 
a  bill  of  exchange,  wherein  drawer,  payee,  and  drawee  were 
all  the  same  person,  might,  in  the  hands  of  an  indorsee,  be 
treated  either  as  an  accepted  bill  or  as  a  promissory  note. 
Therefore,  the  plaintiflf  might  well  have  declared  on  this  paper 
as  a  bill  of  exchange  drawn  by  W.  M.  Bobo  in  favor  of  the 
plaintiff,  and  accepted  by  the  defendant. 

But  the  plaintiff  has  declared  on  it  as  a  promissory  note;  and 
it  is  objected  that  it  is  not  embraced  by  the  statute  of  3  and  4 
Anne,  c.  9  (from  which  promissory  notes  derive  their  right  to 
be  negotiated  and  sued,  as  inland  bills  of  exchange  may  be), 
because  it  is  not  payable  to  any  other  person,  but  to  one  of  the 
persons  who  made  it. 

The  case  of  Edis  v.  Buryj  6  Bam.  &  Cress.  433,  incidentally 
recognizes  such  an  instrument  as  a  promissoiy  note;  and  vari- 
ous American  cases  have  expressly  decided  it  to  be  so.  To 
these,  notwithstanding  the  argument  that  has  been  here  urged, 
may  be  added  the  case  of  Smith  v.  Lusher,  5  Cow.  688,  for  that 
case  depends,  not  on  any  peculiar  statute  of  New  York,  but  only 
on  the  statute  similar  to  the  statute  of  Anne,  as  may  be  seen 
in  PleU  V.  Johnaonj  3  Hill  (N.  Y.),  113,  where  a  peculiar  statute 
is  invoked  to  authorize  an  action  by  a  holder,  without  indorse- 
ment, of  a  note  made  payable  to  the  order  of  the  maker. 

The  question  has,  however,  of  late,  undergone  the  examina- 
tion of  the  various  benches  in  England.  The  court  of  exchequer, 
in  Flight  v.  McLeaUj  16  Mee.  &  W.  61,  sustained  a  general  de- 
murrer to  a  count,  ind(»-see  against  maker,  on  a  note  payable 
to  the  order  of  the  maker  and  indorsed  to  the  plaintiff,  upon 
the  ground  that  such  an  instrument  was  not  a  promissory  note 
within  the  statute  of  Anne.  Afterwards,  the  question  came 
before  the  queen's  bench  in  Wood  v.  MytUm,  10  Ad.  &  El., 
N.  S.,  808,  and  there,  in  a  contrary  decision,  this  view  was  taken 
of  the  statute.  '^  The  first  section  consists  of  a  preamble  and 
four  clauses  of  enactment.  The  first  of  these  clauses  contains 
a  description  of  promissory  notes  by  certain  requisites,  and 
then  a  description  of  the  payee,  which  includes  only  any  other 
person — ^the  clause  is  confined  to  notes  not  indorsed,  provides 
for  all  payees  that  can  claim,  and  the  restricted  description  of 
the  payee  operates  as  no  restriction  in  fact.  The  second,  third, 
and  fourth  clauses  relate  to  the  indorsement  of  notes.  The 
second  enacts  that  any  such  note  payable  to  any  person  or  per- 
M>ns,  his  or  their  order,  shall  be  indorsable  as  a  bill  of  exchange. 
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This  clause,  by  the  word  'such,'  adopts  the  description  of 
requisites  for  a  note  in  the  first  clause,  and  adds  a  different 
description  of  payee  extending  to  any  person.  It  includes, 
therefore,  in  terms,  notes  payable  to  the  maker  or  his  order,  as 
well  as  notes  payable  to  other  persons,  for  if  the  former  descrip* 
tion  of  payee  was  intended  to  be  incorporated  under  the  word 
*  such,'  the  additional  description  of  payee  would  be,  not  only 
superfluous,  but  inconeci"  The  same  construction  was  applied 
to  the  third  and  fourth  clauses,  which  give  the  right  to  payee 
and  indorsee  to  sue  uxx>n  such  note — interpreted  to  mean  a 
note  of  the  requisites  before  mentioned,  with  the  new  descrip- 
tion of  payee,  that  is,  payable  to  any  person  or  persons,  his  or 
their  order. 

Subsequently,  in  Hooper  v.  Williams,  12  Lond.  Jur.  270,  the 
court  of  exchequer  attained  the  same  result  as  the  queen's 
bench,  by  a  different  process.  There  the  note  was  payable  to 
the  maker's  order,  by  him  indorsed  in  blank  to  J.  K.,  who  in- 
dorsed to  the  plaintiff — declared  upon  as  made  payable  to 
beai^r  and  delivered  to  J.  K.,  who  indorsed  to  the  plaintiff. 
Questions:  Could  such  an  instrument  be  sued  on  after  indorse- 
ment 7  Is  there  a  variance  7  The  construction  of  the  statute 
made  in  the  queen's  bench  was  disapproved.  ^*As  we  think, 
the  statute  wa|s  intended  to  make  those  instruments  to  which 
it  had  previously  given  an  obligatory  effect  between  the  original 
parties,  transferable  to  third  persons,  so  as  to  enable  them  to 
sue  upon  them  as  upon  the  transfer  of  bills  of  exchange." 
However,  "it  is  well  settled  that  no  particular  form  of  words 
is  necessary  in  order  to  constitute  a  promissory  note.  What, 
then,  is  the  meaning  of  the  instrument  in  question  7  Before 
the  indorsement,  it  may  be  considered  to  be  a  promise  to  pay 
one  hundred  and  fifty  pounds,  two  months  after  date,  to  the 
person  to  whom  the  maker  should  afterwards,  by  indorsement, 
order  the  money  to  be  paid;  such  indorsement  being  intended 
to  have  the  same  operation  as  if  put  upon  a  complete  note. 
If,  then,  the  indorsement  should  be  to  a  particular  person,  or 
to  A.  B.,  or  his  order,  and  :f  in  blank,  it  would  be  payable  to 
bearer,  in  like  manner  as  a  sum  secured  by  a  complete  note 

would  have  been,  by  similar  indorsements It  appears 

to  us,  then,  that  the  instrument  in  this  case  was,  when  it  first 
became  a  binding  promissory  note,  a  note  payable  to  bearer, 
and  consequently  was  properly  described  in  the  declaration." 
The  court  of  common  pleas  delivered  judgment  in  two  cases 
not  yet  reported,  Broum  v.  De  Winton,  6  Dow.  &  L.  62,  and 
Oay  V.  Lander  J  Id.  75,  in  perfect  accordance,  both  in  the  result 
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and  in  the  reasons  given,  with  the  judgment  of  the  court  of 
exchequer  in  Hooper  v.  WiUiama^  supra. 

It  seems,  then,  to  be  well  established  that  the  plaintiff 
might,  in  the  case  before  us,  have  declared  as  bearer  of  a 
promissory  note.  Not  adopting  that  form,  if  his  count  had  set 
out  a  note  payable  to  the  order  of  W.  M.  Bobo,  one  of  the 
makers,  and  indorsed  by  him  to  the  plaintiff,  it  would  have 
clearly  amounted  to  an  allegation  of  a  note  payable  to  the 
plaintiff,  who  became  indorsee.  Such  it  in  fact  is,  and  was 
intended  to  be.  The  words  used  in  the  note  are  "  the  order  of 
W.  M.  Bobo."  Where  the  action  is  brought  by  the  person  to 
whose  order  a  note  is  payable,  the  legal  effect  of  such  words  is 
held  to  be  the  same  as  if  they  were  to  him  ^'  or  order; "  but 
the  natural  signification  is  the  person  to  whom  he  shall,  by 
his  indorsement,  give  order,  and  this  signification  will  prevail, 
where  it  consists  with  the  intention  and  rights  of  parties. 

But  the  plaintiff  here  has  by  his  count  alleged  that  the  de- 
fendant made  the  note  payable  to  W.  M.  Bobo  or  order,  that 
W.  M.  Bobo  indorsed  it  to  the  plaintiff,  and  that  thereby  the 
defendant  became  liable  to  pay  to  the  plaintiff.  To  this  count 
only,  inquiry  is  now  directed;  for  the  defendant  received 
noUiing  and  cannot  be  made  liable  on  the  count  for  money 
had  and  received,  and  the  special  count  has  not  been  exhibited 
to  this  court.  The  count  in  question  is  good  upon  its  face,  for 
it  does  not  disclose  that  the  payee  was  one  of  the  makers. 
The  same  e\ndence  which  shows  that,  shows  also  his  indorse- 
ment. The  effect  is  not  to  invalidate  the  instrument,  but  to 
convert  it  into  a  note  by  the  makers  to  the  person  called  the 
indorser;  and  even  if  it  was  no  note  whilst  it  remained  in  the 
hands  of  the  maker,  to  whose  order  it  was  payable,  the  de- 
scription in  the  count,  instead  of  a  variance,  becomes  only  a 
paraphrastic  statement  uf  the  legal  result.  The  count  here 
(after  it  was  shown  that  the  note  was  payable  to  the  order  of 
a  maker)  became,  in  substance,  the  same  as  that  in  Wood  v. 
Myiton,  10  Ad.  &  EL,  N.  S.,  805. 

The  same  conclusion,  it  will  be  seen,  would  have  been  de 
duced  if  the  note  had  been  given,  in  the  course  of  some  awk- 
wardly arranged  business  transaction  between  W.  M.  Bobo 
and  the  defendant,  and  had  really  been  made  payable  to  W. 
M.  Bobo  or  order;  for  to  sustain  the  count,  "W.  M.  Bobo  or 
order,"  and  **the  order  of  W.  M.  Bobo,"  must  be  regarded  as 
convertible  phrases.  The  latter  phrase,  however,  and  the 
manifest  intention  of  all  the  makers,  that  this  note  should  be 
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discounted  for  the  accommodation  of  W.  M.  Bobo,  make  the 
plaintiff's  right  to  recover  upon  the  instrument  more  plain,  if 
they  in  no  way  help  the  count  in  which  he  has  set  forth  his 
case. 
The  motion  is  dismissed. 

Evans,  Fbost,  and  With£bs,  JJ.«  concurred. 

Motion  refused. 


Katuiis  and  Emor  or  Ikxk>B8ZMX5T.— A  penoD  indofsizig  a  negotiAble 
instrnment  guarantees  the  ability  to  pay  and  the  genuineneM  of  the  ngna- 
tuzet  of  all  prior  parties:  State  Bank  v.  Fearing,  2S  Am.  Deo.  2Sfi»  and  note 
losame;  Weakly  v,  BelU  3610.  116.  In  the  case  of  HamOUmv,  Pearmm,  60 
Id.  480,  it  was  held  that  in  an  action  against  an  indorser  of  a  noUs  it  is  nol 
necessary  to  prove  the  ezooation  of  the  note;  for  even  if  the  note  is  a  Ingsq^^ 
the  indorser  woold  be  liable  on  his 
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[5  Stbobhabt's  Law,  147.] 

Salb  or  O00D8  VNDKB  EzBCirnoN  is  SAnsrAonoH  of  the  /.  /a,,  evea 
though  the  goods  do  not  belong  to  the  judgment  debtor,  and  thoii|^  the 
real  owner  afterwards  recover  the  value  of  them  from  the  sheriff  aad 
judgment  creditor. 

Motion  bj  the  plaintiff  for  an  order  to  set  aside  entry  of  sat- 
is&ction  which  had  been  made  on  sl  fieri  facias^  and  to  author* 
ize  him  to  have  further  execution.  In  1844  Bartlett  &  Co.  set 
up  a  store  in  Camden,  under  the  superintendence  of  Aaron 
Burr.  Abram  D.  Jones,  the  plaintiff,  had  a  judgment  against 
burr.  In  December,  1846,  Sheriff  Levy,  by  direction  of  Jones, 
levied  B,fi.  fa.  on  some  of  the  goods  in  the  store  as  Burr's  prop* 
erty  and  sold  them.  The  execution  being  returned  unsatisfied, 
a  further  levy  was  made.  Bartlett  &  Co.  brought  several  ac- 
tions of  trespass  against  Jones  and  the  sheriff  for  the  amount 
of  the  goods  sold,  and  recovered.  The  plaintiff  Jones  then 
made  a  motion  for  an  order  to  set  aside  the  entry  of  satis£EU>* 
tion  which  had  been  made  on  the)I./a.,  and  to  authorize  him 
to  have  further  execution.  The  court  denied  the  motion. 
Plaintiff  appealed,  and  prayed  the  court  to  treat  the  entry  of 
satisfaction  indorsed  on  the)L/a.  as  a  nullity. 

Smartj  for  the  plaintifib. 
Cheenutj  contra. 

§ 

By  Court,  Frost,  J.  In  Perry  v.  WtUiamay  Dudley,  44^  the 
plaintiff  ordered  the  sheriff  to  levy  on  certain  slaves,  as  the 
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property  of  defendant,  which  the  BherifiT  (being  indemnified  by 
the  plaintiff)  did  levy  and  sell;  and  the  plaintiff  became  the 
purchaser.  His  purchase  exceeding  the  amount  of  his  execu* 
tion,  it  was  satisfied.  The  owner  of  the  slaves,  having  recov- 
ered the  value  of  them  in  an  action  of  trespass  against  the 
sheriff,  the  plaintiff  was  compelled  to  refund  the  value  of  the 
•laves  purchased  by  him,  and  applied  in  satisfaction  of  his 
execution.  The  plaintiff  brought  set,  fa.  against  the  defendant 
to  vacate  Ihe  satisfaction  and  give  him  a  new  execution.  Judg- 
ment was  given  for  the  defendant,  on  the  ground  that  there 
was  no  warranty  in  sheriffs'  sales.  If  a  stranger  had  pur- 
chased the  slaves,  and  the  value  had  been  recovered  against 
him,  in  an  action  of  trover  by  the  owner,  the  purchaser  could 
not  recover  from  the  defendant  in  execution  the  price  he  had 
paid.  The  plaintiff,  purchasing,  was  held  to  be  in  no  better 
condition  than  a  stranger.  The  plaintiff's  execution  was  sat- 
isfied, though  the  slaves  he  had  taken  in  pajrment  were  recov- 
ered from  him. 

This  case  cannot  be  distinguished  from  that  If  Jones  and 
Hughson  had  purchased  the  property  which  they  ordered  to  be 
levied  and  sold,  and  Bartlett  had  recovered  against  them,  they 
could  have  had  no  reclamation  against  the  defendant  But 
strangers  purchased.  If  Bartlett  had  brought  trover  and  re- 
covered against  them,  they  would  have  had  no  right  of  action 
against  the  defendant,  nor  against  the  plaintiffs.  In  that  case, 
the  plaintiffs  would  retain,  in  payment  of  their  execution,  the 
money  paid  to  the  sheriff  by  the  purchasers,  and  the  latter 
would  be  the  losers.  This  is  a  common  case  of  the  applica- 
tion of  the  rule  that  there  is  no  warranty  at  sheriffs'  sales,  and 
excites  no  surprise  nor  doubt 

But  the  application  of  the  rule  is  not  so  obvious  when  it  is 
made  directly  between  the  plaintiff  and  defendant,  on  account 
of  the  apparent  contradiction  of  satisfaction,  without  pay- 
ment Yet  this  occurs  when  the  plaintiff's  execution  is  satis- 
fied by  the  purchase  of  property,  and  it  is  recovered  from  him 
by  the  owner.  The  person  whose  goods  are  wrongfully  sold 
may  have  his  remedy  against  a  stranger  who  has  purchased, 
to  recover  the  value,  or  against  the  plaintiff  and  sheriff,  for  the 
wrongful  taking.  When  the  defendant  is  not  held  to  warranty 
in  favor  of  an  innocent  purchaser,  still  less  can  he  be  held  to 
warranty  in  favor  of  the  plaintiff,  by  whose  agency  the  prop- 
erty has  been  tortiously  sold.  The  plaintiff  levies  and  sells  at 
his  own  risk  and  with  notice  that  the  sales  will  bo  applied  in 
satisfaction  of  his  execution,  though  he  may  be  made  respon- 
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Bible  for  damages,  if  he  has  tortiously  sold  the  property  of 
another  person  as  the  property  of  the  defendant.  The  rule 
that  there  is  no  warranty  in  sheriffs'  sales,  must  be  enforced  in 
favor  of  the  defendant,  against  the  plaintiff,  as  much  as  against 
strangers.  What  right  of  action  can  Hughson  and  Jones  have 
against  Burr,  to  be  reimbursed  the  damages  which  Bartletthas 
recovered  against  them?  Burr  had  no  agency  in  their  tres- 
pass when  they  seized  and  sold  Bartlett's  goods.  On  the 
contrary,  he  protested  against  the  proceeding.  The  effect  of  va- 
cating the  satisfaction  is  a  summary  recovery  of  indemnity  to 
the  amount  of  their  execution  by  Ilughson  and  Jones  against 
Burr.  If  they  have  no  claim  against  Burr  for  indemnity,  they 
should  not  be  enabled  to  recover  it  by  granting  the  motion  to 
vacate  the  entry  of  satisfaction  and  give  the  plaintiff  a  fresh 
execution  against  him. 
The  motion  is  dismissed. 

Evans,  Wardlaw,  and  Withers,  JJ.,  concurred. 

Motion  refused. 


Vacatino  Sattsfaction  or  Judqmxntb,  whxn  Tttlk  or  Pobohasir  at 
ExscunoN  Salb  Fails. — An  ezeootion  may  be  returned  ntiafied,  and  yet  it 
may  tarn  out  that  no  actual  satisfaction  has  taken  place.  This  may  happen 
when  the  property  sold  was  purchased  by  the  plaintiff  but  did  not  belong  to 
the  defendant,  and  the  plaintiff  has  therefore  been  compelled  to  account  for 
it  to  the  true  owner.  Freeman  on  Judgments,  sec.  478,  in  treating  upon  this 
topic,  says:  *'  In  some  states,  a  sale  of  property  under  ezecutiony  until  vacated 
or  set  aside,  is,  to  the  extent  of  the  sum  realized,  an  absolute,  irrevocable 
satisfaction  of  the  judgment;  and  if  the  law  provide  that  in  case  the  pur- 
chaser's title,  through  any  defect^  fail,  he  may  have  an  action  against  the  de- 
fendant in  execution,  the  rule  is  the  same,  llie  judgment  cannot  be  revived. 
The  purchaser  must  pursue  the  remedy  given  by  the  statute.  He  cannot 
proceed  by  action  on  the  judgment.  If  the  plaintiff  proceed  under  a  vaUd 
judgment,  but  upon  void  process,  and  thereby  produce  a  satisfaction  of  hia 
judgment^  he  may,  on  account  of  the  void  character  of  the  process,  be  com- 
peUed  to  restore  to  the  defendant  the  property  taken  under  the  execution,  or 
to  account  for  the  proceeds  thereof.  In  such  case,  it  is  evident  that  the  satis- 
faction of  the  judgment  has  been  produced  without  any  gain  to  the  plaintiff 
or  any  loss  to  the  defendant.  The  former  may,  therefore,  on  motion  made 
to  the  court  wherein  the  judgment  was  rendered,  have  the  satisfaction  set 
aside;  and  be  aUowed  a  new  and  regular  execution  with  which  to  enforce  his 
judgment.  But  the  execution,  judgment^  and  sale  may  aU  be  perfectly  regu- 
lar, but  the  defendant  may  have  no  interest  whatever  in  the  properi^  sold. 
In  such  case,  if  the  plaintiff  be  the  purchaser,  a  satisfaction  is  also  produced 
without  any  resulting  benefit  to  the  plaintiff  or  any  detriment  to  the  defend- 
ant. The  question  then  arises.  Is  this  satisfaction  irrevocable  7  Or  may  the 
plaintiff  have  it  vacated  and  procure  a  new  execution  ?  Upon  this  question 
the  authorities  are  quite  evenly  divided,  and  are  clearly  irroooncilable. 
On  the  one  hand,  it  is  insisted  that  as  'the  maxim  caioecU  emptor  applies 
to  all  pniohaaers  at  sherifb'  sale^'  tbo  sorchaser  takes  all  risks;   and» 
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tfaerefbn^  tluit  he  eaimot  have  the  aale^  and  the  ntiifaotion  thereby  produced, 
vafoated  on  aooonnt  of  the  failure  of  defeadant'e  title.  On  the  oontniy,  it  is 
eUimed  that  'the  doctrine  of  coeeal  emptor  has  ita  legitiiDate  force  in  pre- 
cluding any  idea  of  wanwaty  by  the  defendant  in  ezeonticn,  or  by  the  sheriff; 
and,  therefore^  that  it  interpoeea  no  obetade  to  prevent  the  plaintiff  from 
obtaining  that  reUef  to  which,  upon  principles  of  natural  Justice^  he  seems 
entitled.' " 

In  PennsylTania,  the  role  of  coseof  emptor  has  been  foDowed  in  a  Tery 
large  numberof  cases,  and  the  opinion  of  the  court  urpi  essod  in  such  language 
that  its  import  cannot  be  mistaken.  In  Freeman  ▼.  Ckddioeilt  10  Watts,  9,  a 
case  frequently  cited  by  the  advocates  of  this  doctrine^  the  court  held  tiiat  a 
judgment  was  satisfied  by  a  levy  and  sale  of  goods  to  its  amount  under  Rjieri 
/aeiaa,  although  the  title  of  the  plaintiff  who  was  the  purchaser  thereof  be  sub- 
sequently defeated  in  an  action  of  replevin;  and  Gibson,  C.  J.,  who  delivered 
the  opinion  in  the  case,  went  a  step  further  and  stated  that,  "  witiiout  power 
derived  from  a  statute,  therefore,  I  take  it  that  execution  cannot  be  repeated; 
and  though  the  dear  common-law  principle  may  be  violated,  it  cannot  be 
evaded.  «...  The  plaintiff's  case  may  be  a  hard  one;  but  it  is  not  more  so 
than  would  be  the  case  of  a  stranger,  and  to  say  that  every  sheriff's  vendee 
who  is  deprived  of  the  property  by  title  paramount  shall  have  his  money 
again,  would  destroy  all  confidence  in  the  stabiliiy  of  judicial  sales."  In 
Sndth  V.  PakUer,  5  Serg.  k  B.  225,  the  judge,  pronouncing  the  qptnicn  of  the 
court»  saidx  "Tlie  sale  of  the  sheriff  exdudes  all  warranty.  The  purchaser 
takes  all  risks.  He  buys  on  his  own  knowledge  and  judgment.  Ooeeai  emp- 
tor applies  in  all  its  foroe  to  him.  If  this  was  not  the  law,  an  ezecuticn, 
which  is  the  end  of  the  law,  would  only  be  the  commencement  of  a  new  con- 
troversy. 

In  Mumea  t.  Boberte,  11  Ired.  424^  the  court  said:  "U  a  sheriff  or  other 
officer  have  an  execution  of  Jieri  /aeku  in  his  hands,  payment  to  him  dis- 
chaiges  the  execution.  Sc^  if  he  levy  upon  and  sdl  property  and  reoeive  the 
money;  and  the  result  will  be  the  same  even  if  he  doee  not  reoeive  the  money, 
because,  by  the  sale^  he  becomes  liable  for  it  to  the  plaintiff  in  the  execution, 
and  the  defendant  is  discharged  by  the  seisure  and  sale  of  his  goods.  Itie 
execution  thus  becoming/tnietof  qffleh,  the  judgment  upon  wtdok  it  was  issued 
mnst  be  deemed  satisfied,  otherwise,  the  officer  mighty  upon  another  execution 
for  a  trifling  sum,  ruin  any  person,  since  he  might  raise  the  money  over  and 
<fnt  again  by  sale  after  sale.''  In  another  case,  where  property  not  bdcng- 
ing  to  the  defendant  in  the  execution  was  levied  on  and  sdd  by  the  officer  by 
the  direction  of  the  plaintiff  in  the  execution,  who  bid  it  off  at  a  price  suffi- 
cisnt  to  pay  the  debt»  the  law  will  immediately  appropriate  the  money  to  the 
disdiarge  of  the  execution  and  satisfaction  of  the  judgment  on  whidi  it  is- 
sued, and  sudi  disdiarge  will  not  be  affected  by  the  fact  that  the  daimant  of 
the  property  sues  for  and  recovers  its  value  of  tiie  sheriff  whom  the  purchaser 
had  indemnified:  Hakombe  v.  LoudermHk,  3  Jones  L.  491. 

MeOheev.  ElU$etaL,AUi;L  244, S.  C,  .14  Am.  Deo.  124^  fumidiee an oxod- 
lent  illustration  of  what  the  rule  is  in  Kentucky.  In  this  case,  the  question 
was  presented,  whether  a  creditor  or  plaintiff  in  an  execution  is  bound  to  re- 
fund to  the  purdiaser  the  price  of  property  sdd  under  execution  when  the 
title  proves  defective;  or  in  other  words»  is  a  creditor  who  hardy  pursues  his 
legal  remedy,  without  controlling  in  any  way  the  acts  of  the  sheriff^  bound 
by  an  implied  warranty  to  make  good  the  title  of  goods  or  chattels  sold  un- 
der the  execution.  The  court,  in  treating  of  the  question,  said:  "It  would 
be  haisrding  too  mudi  to  say  that  all  goods  sdd  under  execution  passed  with* 
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mit  any  warranty  of  titlflt  and  that,  iu  erery  inatnnce,  the  parchaier  nins  tha 
risk  of  title,  and  can  have  no  redreas  for  the  loaa  of  his  money.  On  tlie  oon- 
trary,  we  have  no  doabt  that  there  i«  a  reaponaibility  somewhere  to  which  he 
may  resort^  m  case  his  title  proves  defective.  If  snch  liability  exists,  it  must 
either  be  against  the  creditor,  as  the  ooort  below  has  decided  in  this  case,  or 
against  the  debtor  whose  debt  is  discharged  by  the  sale,  or  against  the  sherifl 
who  seized  and  made  the  sale.  ....  The  sheriff  wiUi  the  judicial  process 
in  hand,  seeks  the  estate  of  the  debtor,  and  perhaps  acting  hcoestly  and 
innocently,  takes  by  mistake  the  estateof  another  and  exposes  it  to  sale.  By 
this  act  and  the  retnm  of  the  officer  the  debt  is  discharged,  and  the  creditor 
is  estopped  by  the  return  from  again  resorting  to  the  judgment.  The  re* 
sponsibility  of  the  sheriff  is  very  great.  He  is  bound  to  execute  ^Jieri  /ada§ 
oorrectly,  and  at  his  peril  must  know  that  the  property  seised  belongs  to  the 
debtor.  Why,  then,  may  not  the  acts  of  a  sheriff  who  vends  property  which 
he  represents  to  the  world  he  has  correctly  seised  and  sold,  be  deemed  equslly 
sufficient  to  raise  an  implied  warranty  of  title  t  The  creditor  is  more  remote 
from  liability,  in  reason,  than  either  the  debtor  or  sheriff.  Compelled  by  the 
refusal  of  the  debtor  to  do  him  justice,  he  barely  resorts  to  the  means  of  co- 
ercion which  the  law  furnishes  him.  Embarrassed  and  imbecile  would  be  the 
remedy  if  he  is  construed  to  warrant  all  the  estate  of  the  debtor  which  the 
officer  of  the  law  shall  seise  and  selL  The  return  of  the  execution  satisfied, 
extinguishes  and  bars  the  judgment.  In  thiscase,  he  mast  be  without  further 
remedy.  His  judgment  is  discharged  at  law."  See  also  the  following  cases: 
Smailv,  Oarr,  1  litt  17;  J(me$  v.  JSTenry,  8  Id.  428;  FawoeU  t.  PemcUekm,  6 
Id.  136;  Bank  v.  8haiii,  litt  8eL  Oas.  451;  PHee  r.  Bo^  1  Dana,  436; 
Row  V.  WUlkam^  7  B.  Mon.  206;  EUUr.  KOty^  8  Buh,  021;  Wmt  t.  Kerly^ 
4  J.  J.  Marsh.  66. 

In  Indiana,  the  rule  of  coseol  emptor  is  genenOy  applied  with  strictness  to 
purchasers  at  sales  under  execution,  but  relief  Is  sometimes  aflbtdsd,  as  wiU 
be  perceived  by  examining  the  fcllowing  eases.  In  iMr  v.  Craig^  8  BUckL 
293,  S.  C,  25  Am.  Dec  111,  the  question  presented  for  determination  was» 
whether  the  purchaser  at  asheiiff*s  sale  of  land  to  which  the  execution  debtor 
had  notitbe^  but  which  belonged  at  the  time  to  the  United  Statesi  can  recover 
from  the  debtor  in  equity  the  amount  of  the  purchase  misiey  paid  to  the 
sherifl^  though  no  fraud  in  relation  to  the  sale  be  imputed  to  the  debtor.  The 
court  held  that  the  purchaser  could  recover  from  the  debtor  in  equity  the 
amount  of  the  purohase-muoey  paid  to  the  sherifll  The  court  cited,  in  favor 
of  its  so  ruling,  the  case  of  MdCfhee  v.  EtUt^  noticed  in  the  preceding  paragraph. 
In  the  case  of  Dunn  t.  jPVatier,  8  Blackf .  432,  the  cases  of  MiOr  t.  CVt%  and 
McOhee  v.  BUk^  were  critioiBed,  and  the  court  said  that  in  examining  the  lat* 
ter  case  it  will  be  found  that  there  is  a  difference  existing  which  should  not 
be  loet  sight  of.  In  sU  such  cases,  a  distinction  is  made  between  the  positions 
of  the  creditor  and  debtor,  and  it  was  held  that  the  former  would  not  be  lia- 
ble to  refund,  but  that  the  debtor  would  when  there  was  a  total  failure  of 
title,  becanse  the  debt  being  paid  by  the  money  of  the  purchaser,  the  latter 
would  in  equity  be  entitled  to  be  substitntsd  in  the  place  of  the  execution 
creditor,  so  far  at  least  as  to  ensble  him  to  maintain  a  valid  demand  against 
the  debtcv:  Prtdon  v.  JETornaofi,  9  Ind.  I.  But  in  some  cases  there  was  a 
tendency  to  relax  the  rule;  as,  for  example.  Mam  v.  DuUimt  2  Id.  309;  8.  C, 
62  Am.  Dec  610.  There,  the  court  held  that  an  execution  msrely  voidable 
may  be  set  aside  on  motion,  but  all  acts  done  under  it  are  valid:  fionfe  v. 
Champkm^  16  Ind.  167;  Bwing  v.  Ha^/ield,  17  Id.  514;  Ca/ferteNi  v.  JUlhol- 
bn,  22  Id.  364;  Law  v.  Smith,  4  Id.  58;  ApplejfaU  v.  Mamm,  13  Id.  79; 
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BarreUr.  Thompmm,  6  Jnd.  4BS;  Lindle^T.  KeUe^,  42 Id.  Zffl;  MUkrT.Aslh 
ton,  7  Blaeki  29. 

JRiUer  r,  Btmhmo.  7  Iow%  97,  wm  a  case  which  oame  ap  on  a  motion  by 
the  plaintiff  in  ezecntion,  to  aet  ande  a  lery  and  sale  of  real  estate  by  the 
flheri£  It  wae  shown  to  the  court  that  tiie  plaintiff  obtained  judgment 
against  the  defendant,  and  also  for  the  estabUshment  of  a  mechanic's  lien  on 
oertain  real  estate.  The  lot  was  sold  under  a  special  ezecation  andporchased 
by  the  plaintiff.  The  defendant,  prior  to  the  existence  of  the  plaintiff's  cause 
of  aotUm,  had  executed  a  mortgage  on  the  lot,  which  had  been  duly  recorded, 
and  which  was  foreclosed  by  notice  and  sheriff's  sale  before  the  sale  under 
the  plaintiff's  execution.  The  court  held  that  the  record  showed  a  satis&o- 
tion,  that  being  produced  by  the  sale  itself.  "  The  doctrine  of  caaoecA  emptor 
has  its  legitimate  force  in  precluding  any  idea  of  a  warranty  by  the  defend* 
ant  in  execution  or  by  the  sheriff;  but  the  creditor,  or  purchaser,  should  seek 
his  appropriate  relief  under  the  statute.*'  The  case  was  remanded,  with  in- 
structions  to  set  aside  the  levy  and  sale,  and  the  court  was  orde^vd  to  issue  a 
general  execution.  Other  cases  of  similar  import  decided  in  the  same  state 
are  those  of  Seed  ▼.  CrosUtwaii,  6  Iowa,  219,  and  HoUekiger  ▼.  £dwartU,  51 
Id.  883. 

The  case  of  Twhr  v.  Taylor,  26  Vt  444,  affords  an  illustration  of  the  rule 
in  Vermont.  This  was  a  petition  brought  to  vacate  a  levy  of  an  execution 
on  land  to  which  the  debtor  had  no  titlo  or  interest.  The  judgment  of  the 
lower  court  was  rendered  in  1828,  and  an  execution  was  issued  and  levied 
upon  land  in  possession  of  Horace  Hunter,  and  actually  the  property  of  Jabes 
Hunter.  Possession  was  never  taken  by  the  creditors  under  the  levy,  and  it 
was  subsequentiy  held  and  retained  by  Hniiter,  and  those  claiming  under 
him.  The  officer's  return  of  the  levy  showed  an  apparent  satisfaction  of 
record.  The  court  hold  that  when  an  execution  is  levied  on  real  estate,  to 
which  the  debtor  has  no  titie,  and  the  records  of  the  court  furnish  evidence 
on  their  face  that  the  execution  was  satisfied  by  such  levy,  no  proceedinf^ 
can  be  had  to  obtain  actual  payment  of  that  debt,  until  the  evidence  of  that 
apparent  satisfaction  is  removed.  An  application  could  be  made  to  the  court 
to  vacate  the  levy,  in  order  to  correct  its  own  records.  But  where  an  appli- 
cation is  made  to  vacate  a  levy  thirty  years  after  the  date  of  the  levy,  it 
ought  not  to  be  granted,  inasmuch  as  the  law  will  raise  a  presumption  of 
payment  and  satisfaction  of  the  judgment:  Pratt  v.  Jones,  22  Vt.  341;  Baxter 
V.  Tueher,  1  D.  Chip.  353;  Hubbard  v.  Dewey,  2  Aik.  312;  Downer  v.  Haaen, 
10  Vt.  418;  HaU  v.  HaU,  5  Id.  304;  Dhnick  v.  Brooke,  21  Id.  578. 

It  was  decided  in  Illinois,  in  Sfngland  v.  Clark,  4  Scam.  486,  that  the  gen- 
eral rule  of  caveat  emptor  applies  to  the  sale  of  lands,  to  all  jndidal  sales 
when  made  by  the  proper  officers;  and  the  rule  not  only  discharges  the 
officers  or  others  who  may  make  the  sale,  but  equally  protects  from  an  im- 
plied warranty  the  plaintiff  and  defendant  in  execution.  The  rule  is  founded 
on  public  policy.  The  only  recourse  which  the  injured  party  has  in  such  an 
action  is  an  action  of  aesumpsU,  either  against  the  defendant  in  execution  or 
the  officer.  In  speaking  about  vacating  the  satisfaction  of  the  execution,  the 
court  said,  litigation  should  have  an  end  as  soon  as  the  object  of  its  institu* 
tion  is  accompUshed.  Admitting  that  by  bill  in  chancery,  or  by  application 
to  the  court,  he  can  set  aside  the  former  execution,  and  obtain  a  new  one 
against  his  debtor,  would  it  not  be  positive  injustice  to  drive  him  to  this 
expense,  force  him  to  refund  money  which  he  had  probably  parted  with,  and 
incur  the  risk  of  the  continued  solvency  of  his  debtor  when  no  fault  can  be 
imioit/yi  to  him  ?     Uniled  Slates  v.  Dwwan,  12  111.  523;  Nelson  v.  Cook,  17  Id. 
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443;  PhiWpB  ▼.  Coffee^  17  Id.  157.    The  same  nile  prevails  in  Miasovri:  Mch 
guire  ▼.  Marks,  28  Mo.  193. 

Swageriy  v.  Smithy  1  Heisk.  403,  fumifhes  an  iUaatration  of  the  rale  in 
Tennessee.  The  plaintiff  recoTerod  against  the  defendant  a  judgment,  npon 
which  an  ezecntion  was  issued.  The  land  levied  upon  was  duly  sold,  and 
purchased  by  the  plaintiff's  sgont,  who  credited  upon  the  judgment  the 
amount  realized,  which  was  a  satisfaction  in  part  only  of  the  judgment. 
Platntiff  afterwards  caused  a  scfre  faaoM  to  issue,  to  vacate  satisf aetioii  of  the 
judgment^  alleging  that  the  lands  so  levied  upon  and  purchased  "  were  held  by 
prior  and  superior  levies  and  liens  of  attachments  and  executions,  sad  that 
he,  plaintiff,  takes  nothing  by  his  laid  purchases,*'  etc  The  code,  sectioik 
2900,  provides,  that  in  all  cases  where  execution  from  a  court  of  record  or 
justice  of  the  peace  is  returned  satisOed,  in  whole  or  in  part,  by  the  sale  of 
property,  real  or  personal,  taken  as  the  property  of  the  defendant,  and  after- 
wards the  property,  or  its  value,  or  any  part  of  it,  is  recovered  by  some  third 
person,  by  suit  against  the  plaintifi^  or  the  officer  making  the  levy  or  sale, 
the  plaintiff  may  have  the  satisfaction  set  aside,  and  the  judgment  or  decree 
revived  on  HirefaciaA,  It  will  thus  be  seen  that  the  plaintiff  had  his  remedy^ 
but  in  his  application  for  a  ^drtjaeku  he  should  have  alleged  that  the  land 
in  question  had  been  recovered  from  him  by  the  defendant  in  execution  or 
by  any  third  party:  Eddev.  Cowan^  1  Snaed,  291;  Bwmpa§Y»  Oregorp,  8  Yerg. 
45;  Smithy.  Hinmm,  4  Heisk.  256;  Hmrfv.  Kegs,  5  Saeed,  489. 

In  New  York,  it  was  held  that  the  puehaser  at  an  ezeontaon  sale  was  en- 
titled to  relief  when  the  title  to  the  property  purchased  by  him  failed.  la 
the  case  of  Bank  qf  Utka  v.  Merteream,  3  Barb,  Ch.  528,  &  a,  49  Am.  Dee. 
189,  it  was  held  that  where  a  plaintiff  in  a  judgment  is  himself  the  purchaser, 
and  has  been  evicted  for  want  of  tiUe  in  the  judgment  debtor,  his  remedy 
still  depends  upon  the  equitable  principle  of  the  oolnnial  law,  derived  origi- 
nally from  the  statute  of  Henry  Vul.,  as  applied  to  sales  of  land  upon  exe- 
cution, which  equitable  principle  has  been  applied  by  analogy  to  sales  of 
personal  property  where  the  plaintiff  became  the  purchaser,  and  was  snbee- 
quentiy  deprived  of  the  benefit  of  his  purchase  for  want  of  title  in  the  judg- 
ment debtor;  and  the  court  also  stated  that  when  the  common  law  did  not 
provide  for  such  cases  they  were  proper  subjects  for  the  interference  of  the 
court  of  chancery;  or  for  relief  upon  a  summary  application  to  the  equitable 
power  of  the  court  out  of  which  the  execution  issued.  See  also  the  cases 
collected  in  the  note  to  the  same  case,  49  Am.  Dec.  233;  Lemtkig  v.  Quacbenr 
buth,  5  Cow.  38;  AdantM  v.  SmUh,  5  Id.  280;  Darher  v.  Bhmmger,  14  N.  Y. 
278;  Kingaion  Bank  v.  EUinge^  40  Id.  401;  Riehardmm  v.  McDongaU^  19  Wend. 
80;  MdCham  v.  Dvffy,  2  Duer,  645;  Pnifi^  v.  Dcffr^  1  Denio^  574. 

In  Oalifomia,  the  code  of  civil  procedure,  sec.  708,  provides,  that  "if  the 
purchaser  of  property  at  sheriff's  sale,  or  his  succeaaor  in  interest^  fail  to  re- 
cover possession  in  consequence  of  irregularities  in  the  proceedings  oonoem- 
iag  the  sale,  or  because  the  property  sold  was  not  subject  to  execution  or 
sale,  the  court  having  jurisdiction  thereof  must,  after  notice,  and  on  motion 
of  such  party  in  interest,  revive  the  original  judgment."  Cnm  v.  Lame^  47 
CaL  602,  was  a  case  wherein  the  titie  to  the  property  dupoeed  of  at  the  sale 
was  not  vested  in  the  defendant  in  execution;  the  court  held  that  the  sale 
amounted  to  a  sale  of  property  not  subject  to  execution  within  the  intent  el 
the  act,  and  was  consequenUy  void:  Scherr  v.  Himnydman^  53  Id.  8I2L 
AM.  Dae.  Vol.  LUI— <6 
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McCaskill  v.  Elliott. 

[6  SraOBRABT'a  LA.W,  19S.] 

Owmn  OF  Doo  of  IkBocious  and'Mischievoub  Natubb  keeps  the  nme  ai 
hie  own  riak»  and  ie,  wifhoat  regard  to  oare  or  negligenoe,  an  inenror 
agaiaei  all  the  harm  that  he  might  reaaonablj  expect  to  enaae  therefrom. 

Wbaibvxr  IB  Caxxtulatxd  to  EaTABUBH  Danobbous  Pbopbhbitt  or  Am* 
HAL,  in  a  rafficient  degree,  tends  to  support  the  allegation  in  a  coanA 
that  the  owner  has  actoal  knowledge  of  the  same*  is  conformable  to  pre^ 
cedent^  and  is  snffioient  after  verdict. 

Ca8B.  Defendant  was  the  owner  of  a  large  dog,  noted  fi»r 
his  mischievous  habits  and  fierceness  of  disposition.  He 
stated  that  he  was  aware  of  the  same,  and  cautioned  parties 
relative  to  approaching  his  property  whenever  the  dog  was 
near.  One  day  his  son  started  to  attend  service  at  the  church, 
and  he  was  followed  by  the  dog.  After  arriving  at  the  church, 
he  dismounted  from  his  horse,  removed  the  saddle,  and  se- 
cured the  animal.  The  dog  lay  down  near  where  the  horse 
was  fastened,  and  the  plaintiff,  Kenneth  McCaskill,  coming 
soon  afterwards,  hitched  his  horse,  and  walking  towards  the 
church,  passed  near  the  dog.  The  dog  flew  at  him  and  bit 
him.  Hence  the  action.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  a  sum  sufficient  to  carry  the  costs.  Defend- 
ant appealed. 

KenhatOf  for  the  plaintiff 

Smartf  for  the  defendant. 

By  Court,  Wardlaw,  J.  In  every  case  for  mischief  done  by 
an  animal,  where  no  evil  design  is  imputed  to  the  defendant, 
the  cause  of  action  is  the  defendant's  breach  of  social  duty  in 
not  effectually  preventing  a  thing  within  his  control  from 
doing  the  harm  complained  of,  when  his  previous  information 
ought  to  have  shown  that  the  thing  was  likely  to  do  such 
harm  if  not  prevented.  If  the  plaintiff's  only  statement  of 
the  evil  qualities  of  the  dog  known  to  the  defendant  had  been 
that  in  the  first  count — ^that  it  was  accustomed  to  bite  man- 
kind— ^then  the  particularity  of  the  averment  would  have  re- 
qtdred  evidence  of  at  least  one  biting  of  a  human  creature. 
But  under  the  second  count  alleging  a  ferocious  and  mischiev- 
ous disposition,  whatever  was  calculated  to  establish  the  dan- 
gerous propensity  of  the  animal  in  sufficient  degree  tended  to 
support  the  allegation,  and  was  properly  left  to  the  jury.  That 
a  dog  has  once  bitten  a  man  is  a  circumstance  from  which 
the  probability  of  its  biting  another-  may  be  inferred;  but  the 
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same  inference  may  be  drawn  with  equal  confidence  from 
other  indications  of  the  dog's  dispoflition.  Indeed,  attempts 
before  made  by  a  dog  that  had  never  succeeded  in  actually 
biting,  may  give  more  full  assurance  of  danger  to  be  appre- 
hended from  it  than  could  exist  as  to  another  dog  that,  under 
some  peculiar  circumstances,  had  used  its  teeth  upon  man. 
To  require  that  a  plaintiff,  before  he  can  have  redress  for  being 
bitten,  should  show  that  some  other  sufferer  had  previously 
endured  harm  from  the  same  dog,  would  be  always  to  leave 
the  first  wrong  unredressed,  and  to  lose  sight  of  the  thing  to 
be  proved,  in  attention  to  one  of  the  means  of  proof.  If 
nothing  short  of  a  d<^  once  having  bitten  can  show  its  dan- 
gerous nature,  even  the  owner  of  a  dog  known  to  have  been 
bitten  by  a  rabid  animal  may  not  be  answerable,  unless  on 
iome  previous  occasion  the  dog  has  inflicted  the  dreadful  in- 
jury, which  he  was  bound  to  have  apprehended  and  prevented. 
But  if  the  evidence  sustained  the  second  count,  the  defend- 
ant says  that  count  is  insufficient.  He  has  not  demurred  to  it, 
but  insists  that  there  being  one  count  good  on  its  &ce,  which 
is  not  sustained  by  evidence,  a  new  trial  should  be  granted, 
when  the  only  count  proved  is  such  a  one  as,  standing  alone, 
would  have  been  bad  on  general  demurrer.  The  defect  alleged 
is  the  want  of  any  special  averment  of  negligence — ^the  count 
being  in  substance  that  the  defendant  wrongfully  and  injuri- 
omsly  kept  a  dog  which  he  knew  to  be  of  ferocious  and  mis- 
chievous disposition,  and  which  bit  the  plaintiff.  The  argu- 
ment is  this:  He  who  keeps  a  dog  that  he  knows  is  accustomed 
to  bite  mankind,  does  so  at  his  peril — ^for  he  ought  to  kill  it; 
the  keeping  is  the  wrong,  and  when  to  that  damage  done  ,to 
the  plaintiff  is  added,  an  action  lies  without  averment  or  proof 
of  negligence,  and  notwithstanding  any  care  taken  by  the  de- 
fendant; but  a  ferocious  and  mischievous  disposition  is  uncer- 
tain, admitting  of  various  degrees — ^it  cannot  be  said  to  be 
necessarily  wrong  to  keep  a  dog  of  such  a  disposition,  and 
therefore  negligence  in  the  keeping,  under  the  circumstances, 
is  a  necessary  ingredient  in  an  action  for  damage  done  by 
such  a  dog.  The  answer  is,  that  what  is  said  of  a  dog  accus- 
tomed to  bite  mankind  is  (except  the  duty  of  killing  assigned 
as  a  reason)  true  as  to  any  animal,  wild  or  tame,  from  which 
the  defendant  ought,  according  to  his  previous  knowledge,  to 
have  expected  the  mischief  complained  of — every  such  animal 
the  owner  keeps  at  his  risk,  being,  without  regard  to  care  or 
negligence,  an  insurer  against  all  the  harm  that  he  might 
flonably  have  expected  to  ensue. 
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No  strength  of  l>an  nor  extraordinary  accident  can  be  urged 
as  an  ezcnae  for  the  mischief  of  a  tiger  or  monkey;  but  still, 
from  damage  suffered  from  either,  a  plaintiff  might  deprive 
himself  of  a  right  to  complain,  if,  ia  disregard  of  warnings 
given  to  him,  and  without  the  knowledge  of  the  keeper,  he 
should  remove  sufficient  barriers,  and  expose  himself  to  be 
torn. 

If  the  owner  of  a  dog  knew,  fix>m  sufficient  indications,  that 
it  was  likely,  at  all  times  and  in  all  places,  to  bite  strangers 
that  approached  it,  no  care  in  closing  gates,  nor  chain  broken, 
is  an  answer  to  a  plaintiff  who  has  been  bitten,  when  it  es- 
caped. If  it  was  only  so  ferocious  as  to  bite  those  who  hurt  it, 
a  plaintiff  (whose  own  misconduct  has  not  brou^t  just  pun- 
ishment  upon  himself)  may  well  complain  that  it  was  not 
prevented  frx>m  lying  where  he  incautiously  trod  upon  its  toes. 
But  still  a  watch-dog  may  be  kept,  and  if  it  is  safely  confined, 
so  that  only  wrong-doers  may  suffer  fifom  it,  it  is  the  more 
valuable  if  it  is  sure  to  punish  their  unlawftd  ingress,  and  a 
person  whose  trespass  has  encountered  it  must  endure  the  con- 
sequences. 

If  a  dog  is  likely,  as  his  owner  knows,  to  bite  either  man  or 
sheep  only  at  particular  seasons,  or  under  particular  circum- 
stances, then,  against  those  seasons  and  circumstances,  and 
that  kind  of  mischief  to  be  apprehended  in  them,  the  owner 
Insures  at  his  periL  A  plaintiff  who  has  suffered  such  mis- 
chief is,  in  cases  that  have  been  decided,  advised  to  allege  a 
general  mischievous  disposition,  rather  than  a  particular  habit. 
Under  such  general  allegation,  his  count  is  in  effect  that  the 
defendant  wrongfully  kept  a  dog  which  he  knew  was  likely  to 
do  a  certain  harm,  and  that  the  dog  had  done  that  harm  to 
the  plaintiff.  From  such  harm  done  by  such  dog,  the  infer- 
ence of  blamable  negligence  contained  in  the  fact  of  keeping 
necessarily  arises,  and,  therefore,  in  this  count  negligence  is 
substantially  averred.  A  count  of  this  kind  puts  in  issue  the 
existence  of  a  disposition  in  the  dog,  ferocious  and  michievous 
to  such  a  degree  as  was  likely  to  produce  the  injury  com- 
plained of— such  knowledge  of  that  disposition,  on  the  part  of 
the  defendant,  as  ought  to  have  induced  his  reasonable  appre- 
hension and  effectual  prevention  of  such  an  injury — ^the  sub- 
sequent keeping  of  the  dog — ^and  the  injury  consequent  thereon. 
Care  taken  by  the  defendant,  which  has  failed  to  prevent  what 
thus  he  ought  to  have  apprehended  and  prevented,  whilst  he 
kept  the  animal,  could  not  be  a  defense  in  any  action  of  this 
kind;  however  plainly  sufficient,  it  would  be  for  the  defendant 
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to  deny,  and  by  evidence  oontradict,  all  previous  indication  or 
habit  known  to  him  that  conld  have  reasonably  induced  his 
ezpeotatian,  that,  under  the  droumstances  that  occurred,  the 
harm  complained  of  would  have  been  done. 

The  count  now  objected  to  is  conformable  to  yaiious  prece- 
dentSy  and  is  certainly  sufficient  after  verdict 

In  the  case  before  us,  the  attention  of  the  jury  was  directed 
to  the  question  of  negligence,  perhaps  unnecessarily;  but  neg- 
ligence has  been  in  hct  expressly  found*  The  dog  may  have 
been  harmless  in  the  defendant's  yard,  but  he  knew  that  it  had 
a  habit  of  following  and  guarding  a  horse,  and  that  when  thus 
emplcyyed  it  was  dangerous.  He  was  bound  then  to  insure 
against  this  habit,  and  when  he  8u£fered  the  dog  to  mount 
guard  at  a  meeting-house,  where  many  persons  ynsuspicious  of 
danger  may  have  been  expected  to  pass,  he  surely  was  blam- 
ably  negligent 

The  motion  is  dismissed. 

BvANS,  Fbost,  and  Withsbs,  JJ.,  concurred. 
Motion  refused. 


laAvam  of  Ownoi  voa  JxjvmtMB  Dom  sr  Akdiau.— Tha  owner  of  a 
laogsroas  dog  is  liable  for  injury  done  hy  him  after  notioe  of  one  imfeMioe  of 
dmfler  ubbehanor  on  the  part  of  enoli  animil:  JBUridge  t.  JBBoM;  41  Am* 
Dim.  717|  Lom^v.  Terry,  81  Id.  80S;  JTindU^  ▼.  Jbteraon,  16 Id.  888^  and 


Farrab  V.  Winoate's  Administbatobs. 

[4  BioKABDiov'8  Law,  m.] 
u  Bocnn>  io  Bzaoim  Wbit  of  Fmi  Fious  wttfain  a  reetooiWe 

timo^  and  in  delaiilt  he  is  liable  for  any  damage  which  plaintift  aoatala 

by  raaaon  of  hia  ne^^iganoe  or  refnaaL 
TaiwaimiiJiT  oh  Fobi  Facial  "Stat  or  Sals  ovLTt**  appliea  only  Io  the 

aaleb  and  a  fulnre  on  the  part  of  the  aheriff  to  make  a  levy  will  render 

him  UaUe  f or  negleot 
''Seat  ot  Sau"  who.  SomrDiiB  Imtlt  Sxat  of  Ijnnr;  bat  whan  the 

ahariff  ia  apeeially  inatroeted  to  prooeed  and  1a^  immedialdy^  he  ahoald 

obey  tiie  inatmotionf  ^^^A  ti|f  if*Tiiwifn  to  do  ao  wiUiin  a  reaaonable  ♦'^p^ 

ia  a  nagleet  of  dnty. 
MisuuTioii  OF  Fubi  Faoiab  CkxnsiBn  PftOPiBLT  of  Two  Aon:  levy,  or 

taking  the  gooda  into  tliahanda  of  the  aheiiff  for  aale;  and  the  aale  itaalf. 

Bither  or  both  of  theae  acta  are  within  the  oontrol  of  the  plaintlA  in 

execntion. 

Action  against  the  administrators  of  the  estate  of  William 
Wingate  for  negligence  in  not  levying  an  execution  of  the 
pilaintifft  while  deceased  had  been  acting  as  sheriff.    Faiw 
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and  Hays,  the  plaintiffs,  obtained  a  judgment  by  oonfessioD 
against  William  King  for  nine  hundred  and  ninety-six  dollars 
and  sixty  cents.  The  judgment  was  entered,  and  a  writ  of 
fieri  facias  issued  and  placed  in  the  hands  of  Wingate.  The 
writ  was  indorsed  as  follows:  ''Sales  only  under  this  execution 
postponed  till  the  twentyndxth  of  October,  1842."  Wingate 
called  upon  plaintiffs'  attorney  for  information  relative  to  the 
indorsement,  and  was  informed  that  it  was  simply  intended  as 
a  stay  of  sale,  and  the  attorney  instructed  Wingate  to  levy  im- 
mediately. This  he  failed  to  do,  although  frequently  requested 
to  do  so.  He  declined  doing  so  several  times,  assigning  as  a 
reason  that  there  was  no  danger.  About  sixteen  days  after 
the  writ  had  been  put  into  Wingate's  hands,  he  instructed  one 
of  his  deputies  to  make  a  levy,  which  was  done,  and  a  sale 
followed,  leaving  a  balance  of  one  hundred  and  fifty-eight  dol- 
lars after  satisfying  an  older  execution  and  the  costs  of  plain- 
tiffs' writ,  to  be  applied  to  the  plaintiffs'  debt.  Upon  the  trial 
of  the  cause,  the  jury  found  for  the  plaintiffs  one  hundred  and 
fifty  dollars,  exclusive  of  what  they  were  entiUed  to,  in  the 
sheriff's  hands.  Both  parties  appealed,  but  the  plaintiffs 
finally  abandoned  their  appeal,  and  the  defendants'  appeal  was 
alone  considered. 

F.  /.  MoBeSy  for  the  plaintiffs. 
/•  A,  Darganj  for  the  defendants. 

By  Court,  O'Neall,  J.  In  this  case,  the  plaintiffs'  attorney 
abandoned  their  grounds  of  appeal,  so  that  the  defendants'  ob- 
jections to  the  verdict  alone  remain  to  be  considered.  They, 
although  several,  present  only  one  question — ^whether  the  sher- 
iff, when  specially  instructed  to  levy,  was  justified  in  not  levy- 
ing, on  account  of  the  sale  being  stayed  by  the  plaintiffs. 

Our  anomalous  condition,  under  the  rule  that  the  lien  of  a 
)l./a.  is  firom  its  lodgment,  prevents  us  from  having  the  aid  of 
authority  on  this  and  many  other  questions  arising  under  the 
sheriff's  execution  of  fi,  /a«. 

I  have  no  doubt  that^  in  general,  the  execution  of  a  /.  /a. 
consists  properly  of  two  acts:  levy,  or  taking  the  goods  into  the 
hands  of  the  sheriff  for  sale;  and  the  sale  itself.  That  the 
plaintiff  in  execution  can  control  either  or  both  of  these  is,  I 
think,  perfectly  clear.  Were  it  not  so,  he  might,  by  stipulat- 
ing to  indulge  his  debtor,  in  the  ultimate  enforcement  of  his 
right  of  satisfaction  by  sale,  be  deprived  of  the  property  on 
which  his)I./a.  had  a  lien.  For  while  the  sale  was  stayed  (if 
such  a  stay  prevented  a  levy),  his  debtor  might  send  his  per- 
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flonal  property  into  another  state,  and  thus  defeat  the  lien  and 
the  possibility  of  satisfaction  by  sale  when  the  stay  expired. 

The  whole  objection  urged  is  on  account  of  the  inconvenience 
arising  from  the  sheriff  being  obliged  to  keep  the  property  for 
the  interval  between  the  levy  and  the  expiration  of  the  stay  of 
sale.  But  this  is  one  of  the  incidental  troubles  connected  with 
the  correct  administration  of  the  sheriff's  office. 

I  think,  however,  the  sheriff  can  make  no  such  objection  as 
that  now  presented.  The  plaintiff  in  execution  has  the  right 
to  control,  absolutely,  so  far  as  the  sheriff  is  concerned,  the 
fi.fa.  The  memorandum,  ''Sales  only  under  this  execution 
postponed  till  the  twenty-sixth  of  October,  1842,''  was  the  sher- 
iff's law,  by  which  he  was  to  be  governed  until  the  plaintiff  gave 
him  some  other.  He  had  no  right  to  go  back  to  the  confession, 
and  justify  himself  by  a  different  stay  there  agreed  upon.  That 
was  for  the  debtor  to  enforce  or  not,  as  he  pleased;  the  sheriff 
had  nothing  to  do  with  it.  So,  when  the  sheriff  was  ordered  to 
levy,  he  had  no  right  to  say, ''  That  is  contrary  to  your  pre- 
vious instruction  indorsed  on  the  execution,  to  stay  sales." 
The  plaintiffs  had  the  right  to  proceed  at  their  peril;  the  debtor, 
if  it  was  contrary  to  their  agreement,  might  on  a  proper  case 
made  arrest  their  proceeding,  by  an  order  made  by  any  of  the 
judges.  But  the  sheriff's  duty  is  to  execute  the  fi^fa.  accord- 
ing to  its  mandate,  or  according  to  the  plaintifTs  instmctionB. 

The  motion  is  dismissed. 

BvANS  and  Withers,  JJ.,  concurred. 
Wardlaw  and  Frost,  JJ.,  dissented. 
Motion  refused. 


Sheriff's  Liabiutt  for  KioLacT  to  Lxvt  PitonBLT»  or  adFvitiM,  or 
•eU  an  exeootion:  See  Sexton  v.  Never$,  32  Am.  Deo.  225;  Olofomor  t.  Vam 
Meier^  88  Id.  221.  In  tho  otme  of  DuniE^  v.  Berrp,  89  U.  418;  Hwm  hdd 
thafc  tho  ■horiff  mnat  make  reoaonable  exertioDs  to  levy  upon  tbo  piopert^  of 
the  exemtum  defendant^  and  if  by  reason  of  hia  nBgjLdot  any  property  eaoape 
levy,  and  loaa  ia  tliavaby  inoomd  by  tihe  azaentioii  pMmtiff;  lio  will  ba  m> 
•paaaiUa  to  tiha  latter  tiierafor. 


KiNSLBB.t;.  MoGants. 

\4  RiCBAaMov' e  Law,  41] 
W^Monam  bt  Oontraot  of  TAxmatanr  AoQuna  Joonr  Imaamn  ni  Jbh 
iBon  of  tihe  partnenhip^  and  are  oomstitated  mntoal  agenti  for  all  pvr* 
within  the  aoope  and  objects  of  the 
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Aim  DtBSOLDTiOH  CCTBR  VlTOfl,  JoiVT  brrERBST  OF  PARTNERS  OUHTiWUMII 

in  the  pvtaenhip  property,  and  the  mutual  Agency  continues^  with  eooM 
reslricLiona,  until  the  affidn  of  the  partnership  are  administered. 

PARTirXUHIP    n    KOT    GOMPLnrSLT    DUMOLVED    UVTIL    RS    AfVAIBS    ABB 

Clobmxk 

Poosxanoii  or  Axr  Past  op  AasBra  bt  Bithbb  Partvxb  does  not  sever 
the  joint  property,  nor  vest  a  separate  interest  in  him. 

pABmRSBiP  DxaaoLTEi)  BT  Death  or  Onb  or  Pabtkbbs,  or  being  other- 
wise dissolvsd,  one  of  the  partners  afterwards  dies,  the  legal  titie  to  all 
the  chases  in  action  which  belooged  to  the  partnership  becomes  Tested 
in  the  snnrivor,  and  the  settlement  of  the  partnership  derolves  on  him. 

Rbpbbsbbtativb  or  Dbobassd  Pabtnbe  has  Ko  Legal  Ibtsbbbt  or  title 
in  the  chases  in  action  which  may  have  been  in  the  possession  of  the  de- 
ceased partner  at  the  time  of  his  death,  and  is  liable  to  an  aotioQ  by  the 
sorriying  partner  for  the  recoTery  of  them. 

WoBM  *'Si7Bttvob  or,'*  BTC,  AssTJMBD  BT  PLAiMTirr  in  his  pleadings  may 
be  treated  as  a  demariptio  penonoB^  or  rejected  as  surplusage. 

Action  brought  to  recover  from  defendant  the  amount  of  a 
note,  less  commissions,  which  he  had  collected  in  his  capacity 
as  attorney.  John  J.  Kinsler,  surviving  partner  of  the  firm  of 
Kinsler  &  Jordan,  upon  dissolution  of  the  firm,  left  sundry 
notes  of  the  firm  in  the  hands  of  Jordan  for  collection.  Jordan 
placed  some  of  these  notes  in  the  hands  of  James  B.  McCants 
for  collection.  McCants  brought  suit  for  one  of  these  notes  in 
the  name  of  the  firm,  and  after  obtaining  judgment,  Jordan 
died.  McCants  afterwards  received  the  money  on  the  judg- 
ment, and  paid  it  over  to  the  administrator  of  Jordan's  estate, 
notwithstanding  the  fact  that  Kinsler  previously  claimed  it  aa 
the  surviving  member  of  the  firm.  Suit  was  brought  by  Kins- 
ler, under  the  title  of  ^' John  J.  Kinsler,  survivor  of  Kinder  A 
Jordan,  v.  James  B.  McCants,"  in  accordance  with  the  above, 
and  the  court  held  that  the  firm  was  not  in  existence  when 
Jordan  entered  into  the  contract  with  McCants,  and  the  latter 
was  justified  in  paying  the  money  to  Jordan's  representative. 
Plaintiff  moved  for  a  nonsuit,  with  leave  to  move  to  set  tha 
same  aside. 

Hammond  and  Btichanan^  for  the  plaintiff. 
Rutiandy  for  the  defendant 

By  Court,  Frost,  J.  It  is  elementary  law  that  by  the  oon- 
tract  of  partnership,  the  partners  acquire  a  joint  interest  in  the 
effects  of  the  partnership,  and  are  constituted  mutual  agents 
for  all  purposes  within  the  scope  and  objects  of  tl^e  partnership. 
After  a  dissolution,  inter  vivoa^  the  joint  interest  of  the  partners 
continues  in  the  partnership  property;  and  the  mutual  agency 
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^iB  prolonged^  with  some  qualifications  not  material  to  this  case, 
until  the  affairs  of  the  partnership  are  administered.  A  part- 
nership is  not  completely  dissolved  until  its  affairs  are  closed. 
The  possession  of  anj  part  of  the  assets,  by  either  partner, 
does  not  sever  the  joint  property,  nor  vest  a  separate  esta^  in 
him.  If  the  partnership  is  dissolved  by  the  death  of  one  of  the 
partners,  or  being  otherwise  dissolved,  one  of  the  partners  after- 
wards dies,  the  legal  title  to  all  the  choses  in  action,  which  be- 
longed to  the  partnership,  becomes  vested  in  the  survivor  or 
survivors.  If  there  be  only  one  survivor,  the  settiement  of  tiie 
partnership  is  devolved  on  him.  He  must  sue  in  his  own 
name  for  the  recovery  of  debts  due  to  the  partnership;  and  he 
only  can  be  sued  by  the  creditors  of  the  partnership.  The  rep- 
resentative of  a  deceased  partner  has  no  legal  interest  or  title 
in  the  choses  in  action  which  may  have  been  in  the  possession 
of  the  deceased  partner  at  the  time  of  his  death,  and  is  liable 
to  an  action  by  the  surviving  partner  for  the  recovery  of  them. 

Consistently  with  these  general  principles,  it  cannot  be  dis- 
puted that  if  Williamson's  note  had  remained  in  the  possession 
of  Jordan,  uncollected,  at  the  time  of  his  death,  Kinsler  might, 
in  an  actioii  of  trover,  have  recovered  it  against  Jordan's  ad- 
ministrator. The  debts  of  the  partnership  were  unpaid.  Jor- 
dan held  Williamson's  note  under  no  assignment  or  transfer 
of  his  interest  fiom  Einsler;  but  on  the  deposit  by  Einsler  of 
that  and  other  notes,  due  to  the  partnership,  and  to  Einsler 
individually  for  ooUeotion.  The  legal  right  of  Einsler  to 
WiUiamson's  note  was  admitted  by  the  administrator  of  Jor- 
dan, when  he  delivered  to  Einsler  the  other  partnership  notes. 
They  had  all  been  deposited  with  Jordan  by  Einsler,  at  the 
same  time,  and  for  the  same  purpose.  There  is  no  evidence, 
nor  allegation  even,  that  Jordan  had  any  claim  or  interest  in 
Williamson's  note  which  he  had  not  in  the  rest  From  this 
implied  admission  of  Einsler's  right  to  Williamson's  note  pro- 
ceeds the  necessary  concession,  by  Jordan's  administrator,  that 
the  amount  collected  by  the  defendant  was  wrangftdly  paid  to 
him. 

What  defense  can  the  defendant  make  to  the  plaintiff's  right 
to  recover  from  him  the  amount  tortiously  paid  to  Jordan's 
administrator  T 

The  payment  was  not  made  without  notice  of  the  plaintiff's 
claim.  The  defendant  knew  that  Jordan  had  been  the  partner 
of  Einsler,  and  that  Jordan  was  dead.  He  knew  that  William- 
son's note  was  partnership  property,  for  it  was  payable  to 
Einsler  &  Jordan,  and  was  collected  under  a  judgment  and 
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ez6ciitiiHiy  reoovered  in  tbe  oopartnership  name.  The  defeDd- 
ant,  according  to  the  report^  had  no  evidence  whatever  of  the 
eeveranoe  of  the  joint  interast  by  any  transfer  or  alignment 
by  EinBler  to  Jordan.  Jordan's  possession  of  the  note  war^ 
ranted  no  presumption  that  it  was  his  individual  property, 
for  that  was  entirely  consistent  with  the  fact  that  it  was  part- 
nership property.  The  defendant  cannot  plead,  if  he  would 
admit,  ignorance  of  the  law  that,  by  the  death  of  Jorclan,  the 
legal  interest  in  Williamson's  note  became  vested  in  Einsler. 
Besides  all  this,  the  defendant  had  actual  notice  of  Einsler's 
claim  to  the  amount  recovered,  and  yet  willfully  paid  it  to 
Jordan's  administrator. 

The  defendant  cannot  plead  that  Jordan,  as  partner,  had  an 
agency,  coupled  with  an  interest,  which  might  transmit  the 
note  to  his  administrator.  Jordan's  agency  was  determined  by 
his  death,  and  his  joint  interest  became  vested  in  Einsler. 
When  a  deposit  is  made  by  a  party,  in  a  special  character,  as 
guardian,  executor,  or  trustee,  then,  if  the  trust  has  terminated, 
as  if  the  guardianship  had  ceased,  or  the  executor  renounced, 
and  a  new  administrator  appointed,  the  delivery  should  be  to 
the  party  entitled  to  the  right  of  property.  If  the  infimt  has 
come  of  age,  the  deliveiy  should  be  to  Mm;  or  in  case  of  the 
new  administrator,  the  delivery  should  be  to  him:  Story  on 
BaiL  83.  In  an  action  by  the  surviving  partner,  the  defendant 
can  no  more  plead  a  bailment  by  the  deceased  partner  than  in 
an  action  by  the  executor  can  the  defendant  plead  a  bailment 
by  the  testator. 

The  defendant  cannot  object  that,  being  the  bailee  or  agent 
of  Jordan,  the  action  cannot  be  maintained  against  him,  but 
should  have  been  brought  against  the  administrator  of  the 
bailor.  However  it  may  have  been  formerly  held,  the  right  of 
the  owner,  in  all  cases,  to  recover  his  property  against  a  person 
having  no  title,  whether  a  bailee  or,  not,  is  now  established: 
Btory  on  Bail.  79;  WiUan  v.  Andertof^  1  Bam.  &  AdoL  460«  If 
the  principal  is  a  wrong-doer,  the  agent,  however  innocent  in 
intention,  who  participates  in  the  act,  is  a  wrong-doer  also: 
Story  on  Agency,  sec.  897;  Perbim  v.  Smithy  1  Wils.  828;  Adr 
ameon  v.  JarviSf  4  Bing.  66.  Jordan  was  a  wrong-doer  if  he 
deposited  Williamson's  note^with  the  defendant,  to  be  collected 
on  his  individual  account. 

If  it  be  objected  that  no  cause  of  action  accrued  to  Einsler 
&  Jordan  against  the  defendant,  with  respect  to  the  amount  of 
Williamson's  note,  because  it  was  collected  after  Jordan's  death, 
and  BO  the  action  should  have  been  brought  by  Einsler  in  his 
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own  name,  Kinsler^s  styling  himself  '*  survivor  of  Einsler  & 
Jordan  "  maj  be  treated  as  a  deamptto  personas^  or  rejected  aa 
vnrplosage. 
The  motion  is  granted. 

0'Nea]«l,  Evans,  and  Wardlaw,  JJ.,  concurred. 

Motion  granted. 

PowxR  OP  Asjusmf o  UiisnTLiD  AvPAnw  of  PAannotsHZP  sornvM  the 
diMolntion  m  a  neowaMry  power;  yet  with  this  qnalifioatioOy  aiid  sabjaet  to 
this  exoeptioQy  those  who  were  formerly  partners  stand  to  each  othsr,  after  the 
dissolutioDt  as  if  the  association  had  never  been  formed:  ElUooU  ▼•  IfkhioU^ 
IS  Am.  Deo.  646.  Dissolved  partnenhip  oontinoes  in  force,  in  l^gsl  contem- 
plation,  for  the  pupose  of  winding  up  its  affiura^  until  a  fall  settlement  ha» 
been  had  and  all  outstanding  liabilities  have  been  met:  Browm  v.  Htggk^ 
Mi€an^  27  Id.  618;  Houaer  v.  Irvine^  88  Id.  768;  Ferdra  ▼.  Sapreit  40  Id. 
486. 

LiQAL  TfiLS  TO  Chosis  IN  Aoiiov  ol  a  partnerahip  vests  in  the  sorvivom 
on  the  dissolution  ol  the  6nn  by  death  of  one  ol  the  partoeist  BgberU  v. 
fToodi^  24  Am.  Dm.  236^  and  note  to  Ctotbn  v.  0%gAa«i;  6  Id.  674 


MoGuLLOUOH  V.  Wall. 

(4  RiCHAaDBOH'a  Law,  68b] 

Ammanxm  of  Titlb  Ariszno  vrom  PossaasiON.^Whero  one  daims  and 
holds  lands  through  an  executor,  and  such  lands  are  oo-exteosive  with 
the  grant  to  the  deceased,  the  authority  of  the  execotor  to  oonv^  will 
be  presumed  without  the  production  of  Uie  wilL 

Dud  to  Tuoilas  Jeffersok,  Pbisidsnt  op  thx  UinTiD  Statist  and  hi* 
suocessors  in  office,  vests  the  title  in  him  as  trustee,  and  a  future  con- 
veyance by  the  United  States  will  raise  a  presumption  of  a  oonveyanoe 
from  the  president  to  the  government. 

Patxnt  vob  Land  without  WirNEasiB,  Birr  Siohxd  and  Sxalid  sr  Sao* 
RSTABT  OF  Wab,  id  sufficient  to  convey  lands  from  the  United  States  to  a 
state,  if  the  state  recognizes  the  conveyance  as  valid. 

Plat  Rouibxd  to  aa  Bkino  Annixbo  to  Dxbd^  though  separated,  may 
be  given  in  evidence  when  shown  to  be  the  one  referred  to. 

OxTLY  Pabcts  to  Died  can  Quxsrxoir  m  Intbnt  gb  VAUonT. 

PoaoasiON  fob  Month  ob  Two  Evbbt  Spbdvo  is  not  such  continuous  pos- 
seasion  as  to  give  title  under  the  statute  of  Umitaticos. 

Pbiscmftion  of  Grant  will  not  Abibb  fbom  Pbbmibsivb  Ubb  Aooom* 

FANIBD  BT  PaTMBNT  OF  RbNT. 

Land  Boundbd  bt  Kavioablb  Rivbb  extends  to  tfie  middle  of  the  stretn^ 

nnleea  the  conveyance  denotes  an  intention  to  stop  short  of  that. 
Pabol  Dbolabation  of  Intbntion  cannot  Vabt  Dbsgbiption  IN  Dbbd 

■o  as  to  extend  the  land  to  low*water  mark  instsad  of  to  the  middle  at 

the  stream. 
Ulavd  Ltino  on  Qnb  Sisb  of  Scbbam  belongi  to  the  owner  of  the  beak 

on  that  side. 
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Wlmxd  Lwoq  ni  MmoLi  or  Bxvxb»  m  that  the-origiiuJ  ,mWd1o  Una 

tliroa^  it^  beloiif;!  to  tlio  ownen  of  tbo  land  on  tho  two  baiik^  aoooid^ 
log  to  tlie  origuul  dividing  lino. 

Tbbsad  or  SrmKAM  a  AaciBTAZMSD  nr  MmAmmmaan  tanm^  wtthoat  lo- 
gwd  to  tho  depth  of  tho  witsr. 

BiFARiAir  PnonunraE's  OwmntsBiP  or  Lavd  ukdbb  Wixnt  of  an  on* 
nsrigaMo  atraam  ia  nwanrad  hy  linoa  at  ri^t  anglaa  to  tbo  iMOik,  witli« 
oat  regard  to  tho  ooiuao  of  tho  linea  ^^'^^^^^g  tho  remauider  of  lua  traot 

Land  Coymbmd  bt  Watum  or  Rivxb»  abotb  Falls  Ommwwuiq  Katioa- 
HON,  ia  sobjeot  to  publio  eaaomeata;  aa  the  tiffikt  to  inq^ravo  tbo  liTor, 
the  right  of  fiahing,  and  tho  right  to  ita  naa  aa  a  paUio  highwoy. 

Natioabli  Bitsb  a  Ovb  nr  Whick  Tide  Ebbs  avd  Flows. 

Tbespass  to  try  title.  The  plaintiff  sought  to  recover  a  cer- 
tain rock  called  Julius's  rock,  situated  in  the  Catawba  river, 
and  usually  covered  with  water.  It  was  used  by  the  defend- 
ant as  a  fishing  station.  Plaintiff  claimed  the  rock  as  a  part 
of  the  Mount  Dearborn  tract,  of  which  he  was  in  possession. 
The  tract  lay  on  the  west  side  of  the  river,  mainly  above  the 
rock.  He  adduced  in  support  of  his  title:  1.  A  grant  of  land 
to  William  Moore,  dated  July  7,  1772,  described  as  being 
bounded  by  the  Catawba  river  at  the  great  falls — ^the  whole 
river  without  the  island  being  laid  down  in  the  plat  as  the 
eastern  boundary;  2.  A  deed  of  the  same  land  from  Isham 
Moore,  professing  to  convey  as  executor  of  William  Moore, 
under  power  conferred  by  his  will  to  Thomas  Sumter,  Novem- 
ber 12, 1802.  A  plat  annexed  represented  the  river  as  the 
boundary;  8.  A  deed  of  the  same  land  &om  Thomas  Sumter 
to  Thomas  Jefferson,  president  of  the  United  States,  to  him, 
his  successors  in  office  and  assigns.  This  land  is  described 
as  being  ^^boimded  north-east  by  the  Catawba  river;''  4.  A 
patent  under  the  seal  of  the  war  department  of  the  United 
States,  conveying  the  same  land  to  the  state  of  South  Candina, 
May  6, 1844;  5.  A  deed  of  land  next  the  river  of  the  Mount 
Dearborn  tract  &om  the  superintendent  of  public  works  d 
South  Carolina  to  plaintiff,  November,  1844.  When  this  deed 
was  produced,  the  plat  admitted  to  be  the  same  that  the  deed 
referred  to  as  being  attached  to  it  was  separate  finom  it,  al- 
though manifestly  it  had  been  attached  by  wafers.  Defendant 
moved  for  a  nonsuit,  which  was  denied.  He  also  moved  for  a 
new  trial. 

Oregg  and  McAUUy^  for  the  plaintiff. 
Bave9  and  Z%omion,  for  the  defendant. 

By  Court,  Wabdlaw,  J.  The  various  grounds  taken  by  tfa« 
defendant  for  a  nonsuit  or  new  trial  have  been  considered  by 
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this  court  in  connectioii  with  the  partA  of  the  report  which  re- 
late to  them  eeverally,  and  for  the  opinion  of  this  conrti  the 
obserrationB  made  in  the  report  will  be  adopted,  wherever  they 
are  approved  and  seem  to  require  no  addition. 

The  testimony  of  the  surveyors  furnishes  an  answer  to  tlie 
first  ground  for  nonsuit. 

The  second,  third,  and  fourth  grounds  for  nonsuit  are  an- 
swered by  the  evidence  of  possession  by  the  United  States, 
and  the  presumptions  thence  arising.  The  claim  and  posses- 
sion were,  according  to  the  description  of  the  deed  from  General 
Sumter  to  Mr.  Jefferson,  co-eztensive  with  the  grant  to  Wil- 
liam  Moore;  and  the  presumptions  establish  the  authority  of 
Isham  Moore  to  convey,  and  a  conveyance  fix>m  Mr.  Jefferson 
to  the  United  States;  in  effect,  a  title  in  the  United  States  to 
the  land  as  it  was  originally  granted. 

The  sixth  ground  for  nonsuit  is  sufficiently  answered  by  the 
report;  and  to  the  observations  there  made  in  relation  to  the 
fifth,  little  need  be  here  added.  Two  witnesses  are  ordinarily 
requisite  to  a  conveyance  of  land  in  South  Carolina:  Craig  v. 
Pimon,  Cheves  L.  272.  But  the  act  of  1 795,  5  Stat.  526,  by 
the  form  it  prescribes  and  the  words,  ''  from  one  person  to  an- 
other or  others,"  used  in  its  first  section,  shows  that  it  contem- 
plated only  conTeyances  between  natural  persons,  and  must 
be  construed  so  as  to  reooncile  it  with  other  law  which  regu- 
lates the  mode  by  which  acts  of  state  shall  be  authenticated. 
Under  the  authority  given  by  South  Carolina  to  the  United 
States,  5  Stat.  260,  to  purchase  *'  the  fee-simple  of  any  quan- 
tity of  land,  not  exceeding  two  thousand  acres,  for  the  purpose 
of  erecting  arsenals  and  magazines  thereon,"  the  jm  dispo^ 
nendi  passed  with  the  fee-simple  to  the  United  States,  to  be 
exercised  whenever  the  purpose  of  the  purchase  had  been 
abandoned  or  accomplished.  It  could  be  exercised  only,  as  a 
government  performs  all  acts,  by  some  regularly  constituted 
authority.  The  acts  of  1843,  11  Stat.  253,  272,  and  resolu- 
tion 109,  subsequent  to  the  act  of  congress,  1829,  4  Laws  of 
United  States,  2170,  which  authorized  the  secretary  of  war  to 
convey  the  land  to  the  state  of  South  Ca^lina,  recognized  the 
sufficiency  of  the  conveyance  proposed  to  be  made;  and  the 
conveyance  of  the  secretary  of  war  was  the  act  of  the  head  of 
a  department  having  a  seal,  and  was  properly  authenticated 
by  that  seal,  and  not  by  the  attestation  of  witnesses:  1  GreenL 
Ev.,  sec.  479. 

Of  the  grounds  for  new  trial,  the  eighth  is  sufficiently  an- 
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flwered  in  the  report.  As  to  the  second,  third,  and  fourth,  it  bi 
clear  that  the  words  used  in  the  deed  from  the  superintcndoxit 
of  pnblic  works  to  the  plamtiff  cannot  derive  any  meaniug, 
different  from  the  ordinary  legal  signification,  from  the  acts  or 
words  of  the  parties;  and  that  the  words  of  the  deed  convey  to 
the  plaintiff  whatever  was  then  ^^the  remainder  pf  the  Mount 
Dearborn  tract:"  3  Kent's  Com.  428.  This  description  ex- 
tmded  the  boundary  on  the  east  to  the  original  boundary  of 
the  tract  as  it  was  granted  in  1772.  Much  has  been  said  of 
the  fraud,  which  it  is  supposed  would  be  consummated  by  the 
plaintiff's  now  holding  half  of  the  river,  after  having,  liefore 
his  purchase,  directed  a  survey  to  embrace  only  the  land  un- 
covered by  water.  It  is  easy  to  understand  how  the  price  of  a 
whole  may  be  fixed  by  ascertaining  the  value  of  a  prescribed 
part;  but  if  it  be  conceded  that  the  plaintiff  and  the  superin- 
tendent both  declared  their  intention  to  make  the  low-water 
mark  the  boundary,  the  question  is  at  last  only  whether  any 
parol  declarations  shall  avail  to  control  the  meaning  of  the 
writing,  by  which  the  intention  of  the  parties  was  expressed. 
If  a  fraudulent  contrivance,  or  mistaken  use  of  words,  has  de- 
feated the  intention  of  the  parties,  they  may  have  inquiries 
and  adjudication  between  themselves;  but,  ^ey  acquiescing, 
the  deed  subsists,  and  the  question  which  a  third  person  may 
raise  is  not,  Should  the  deed  be  rescinded?  nor,  Does  it  truly 
express  the  intention  of  the  parties?  but,  What  does  it  mean? 
The  case  of  Nchle  v.  Cunninghamy  McMull.  Eq.  289,  shows  that 
comer  trees  marked  on  the  river  bank  have  not  influence 
(where  a  river  not  technically  navigable  is  the  boundary)  to 
stop  short  of  the  JSLum  aqu»  the  rights  of  a  purchaser,  whose 
deed  refers  to  a  plat  showing  such  comers. 

The  fifth,  sixth,  and  seventh  grounds  for  new  trial  present 
the  points  which  have  been  most  debated,  and  the  questions 
under  them  will  be  considered  without  regard  to  the  order 
which  they  indicate. 

The  possession  of  the  defendant  of  the  rock  for  a  month  or 
two  every  spring,  was  not  such  a  continuous  possession  as  could 
give  to  him  a  title  under  the  statute  of  limitations:  Jachson  v. 
Letoiaj  Cheves  L.  260. 

No  presumption  of  a  grant  to  the  defendant  of  either  the 
rock,  or  of  a  right  to  fish  at  it,  can  arise  from  the  use  which  he 
and  those  under  whom  he  claims  made  of  the  rock;  for  the  use 
was  permissive,  accompanied  by  such  distinct  acknowledgment 
of  right  in  another  as  the  payment  of  rent  implies,  and  inter* 
rupted  by  change  of  claimants  without  transfer  of  title. 
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The  rock  in  question  is  west  of  the  main  channel,  which 
runs  between  it  and  Hill  island,  but  it  is  doubtful  whether,  in 
a  line  perpendicular  to  the  river-bank,  the  rock  is  nearer  to  the 
island  or  to  the  bank;  it  is,  however,  far  west  of  the  middle  of 
the  river,  measuring  £rom  bank  to  bank  across  the  island. 
The  jurj  were  instructed  that,  under  these  circumstances,  the 
rock  was  west  of  the  medium  fiLum  aqum:  and  to  that  instruc- 
tion objection  is  made.  The  evidence  showed  that  the  water 
west  of  the  rock  was  shallow,  and  that  in  dry  summers  much 
of  it  disappeared;  the  low-water  mark  may  have  been,  as  Mr. 
Aiken  thought  it  was,  nearer  to  the  rock  than  the  island  was, 
but  there  was  contrariety  of  testimony  on  this  point,  which  the 
instructions  rendered  it  unnecessary  for  the  jury  to  consider. 
We  must  then  look  to  the  propriety  of  the  instructions.  The 
situation  of  the  main  channel,  whether  east  or  west  of  the  rock, 
is  unimportant,  for  the  ordinary  low-water  mark  on  each  side 
having  been  fixed,  the  mediam  filum  aqum  is  ascertained  by 
measurement  across,  without  regard  to  the  depth  of  the  water. 
The  question  then  is,  whether  the  measurement  to  fix  the 
boundary  of  plaintiff's  rights  should  be  from  his  bank  to  Hill 
island,  or  to  tiie  other  bank  of  the  river. 

If  the  western  margin  of  Hill  island  belonged  to  another 
person,  the  exact  boundary  between  that  person  and  the  plain- 
tiff would  be  midway  between  the  island  and  the  western  bank 
of  the  river.  But  islands  in  rivers,  like  rocks  (which  are  only 
'Small  islands),  fall  under  the  same  rules  concerning  ownership 
which  apply  to  the  soil  covered  by  water.  This  proposition, 
which  seems  to  have  been  established  by  a  consideration  of 
the  instances  of  islands  formed  by  alluvial  deposits,  embraces 
all  islands,  whether  of  recent  formation  or  remote  origin:  8 
Kent's  Com.  427;  2  Bla.  Com.  261;  Ingraham  v.  WUkirmn^  4 
Pick.  269  [16  Am.  Dec.  342];  Hargrave's  Law  Tracts,  &^6. 
If  they  have  not  been  otherwise  appropriated  by  some  lawful 
means,  they  belong  in  severalty  to  the  owners  of  land  on  each 
^de  of  the  stream,  according  to  the  line  of  division  which 
would  have  existed  if  they  had  continued  under  water.  An 
island  lying  on  one  side  of  the  JUum  c^yam  belongs  to  the  owner 
of  the  bank  on  that  side  if  no  opposing  right  to  it  has  been 
lawfully  acquired  by  another  person.  If  it  is  situated  so  near 
the  middle  of  the  river  that  the  original  jHum  aqum  passed 
through  it,  and  no  opposing  right  has  been  acquired,  it  belongs 
to  the  owners  on  the  two  banks,  according  to  the  original 
dividing  line. 

Upon  the  supposition  of  there  being  nothing  in  the  character 
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of  the  river  to  forbid,  the  plaintifTs  right,  under  the  grant  of 
1772,  extended  prima  facie  to  the  middle  of  the  river,  or  origi- 
nal dividing  line;  and  to  rebut  the  title  shown  by  him,  lees 
evidence  did  not  suffice  as  to  the  islands  and  soil  covered  by 
water  which  were  included  within  his  boundaries,  than  would 
have  served  as  to  his  land  on  the  western  bank  of  the  river. 
Now,  there  was  no  evidence  that  the  portion  of  Hill  island 
which  lies  west  of  the  original  JUum  axpub  belonged  to  any 
third  person;  no  grant  of  it  fiom  the  state  appeared,  nor  any 
such  possession  as  could  give  a  title  under  the  statute  of  limi- 
tations. A  claim  of  one  Robinson,  said  to  be  under  a  sale 
made  at  Lancaster,  was  spoken  of,  but  no  papers  were  adduced 
nor  any  evidence  given  which  showed  the  validity  of  the  claim 
to  any  portion  of  the  island,  much  less  to  that  portion  which 
lies  west  of  the  middle  of  the  river — that  is  the  dividing  line 
between  the  districts  of  Chester  and  Lancaster.  Nothing  then 
limited  the  plaintiff's  rights  to  the  fXvkm  aqum  between  his 
bank  and  Hill  island,  and  the  instructions  on  this  head  were 
proper. 

The  jury  have  found  that  the  Catawba  river,  where  it  is  the 
boundary  of  the  land  granted,  was  not  in  1772,  the  date  of  the 
grant,  navigable  for  boats.  If  it  has  since  been  made  naviga- 
ble, the  right  of  the  public  to  use  it  as  a  highway  has  been  as- 
serted; but  the  right  of  the  grantee  and  those  claiming  under 
him,  subject  to  the  rights  which  the  public  have  in  the  river  aa 
a  highway  or  easement,  continues  to  the  soil  granted,  adJUwr 
aqusSj  as  it  vested  at  the  grant  A  subsequent  improvement  ot 
the  river,  or  change  of  the  law  relating  to  the  soil  of  rivers, 
could  not  divest  the  rights  of  soil  which  had  been  granted, 
further  than  was  required  for  some  public  purpose. 

The  jury  have  also  found  that  the  river,  where  it  is  the 
boubdary  of  the  plaintiff's  land,  was  not  at  the  time  of  the  al- 
leged trespass  navigable  for  boats — and  this,  too,  upon  the 
supposition  that  if  a  portion  of  it  above  and  a  portion  below 
was  so  navigable,  then  the  intermediate  portion  obstructed  by 
foils  must  have  the  same  legal  character.  It  follows  that  even 
if  all  rivers  navigable  for  boats  are  held  juris  pvblici  for  fishing, 
as  well  as  for  navigation,  and  if  a  right  to  fish  includes  a  right 
to  fasten  a  boat  to  a  rock  which  rises  above  the  water  wherein 
the  right  exists,  still  the  defendant  is  not  justified  in  his  tres- 
pass upon  the  plaintiff's  soil  by  the  right  to  fish  at  the  rock  in 
question. 

it  is,  however,  urged  by  the  defendant  that  it  was  not  for  the 
jury  to  decide  whether  the  river  was  navigable;  that  it  is  made 
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navigable  by  acts  of  the  legislature,  and  most  be  deemed  by 
the  court  to  be  so;  and  that  therefore  the  soil  of  it  is  not  the 
plaintiff 'Sy  and  if  it  is,  the  defendant  has  the  right  of  fishing 
in  it  which  belongs  in  common  to  all  citizens. 

Various  acts  of  the  legislature,  from  the  year  1753  to  the 
year  1810  (7  Stat  504,  532,  649,  562,  578;  9  Id.  212,  254;  6 
Id.  ^4),  show  that  repeated  attempts  were  made  to  render  this 
rivei  navigable;  and  these  acts,  by  their  very  words,  contain 
an  admission  that  originally  the  river  was  not  easily  navi- 
gated by  boats  above  the  rafts  which  were  below  Camden,  and 
that  in  the  last-mentioned  year,  it  was  not  navigable  by  any 
species  of  craft  above  the  foot  of  the  great  shoals  below  Rooky 
Mount.  Subsequent  legislation  and  the  evidence  taken  in 
this  case  show,  however,  that  between  1817  and  1830  large 
appropriations  from  the  state  treasury  were  made  for  the  im- 
provement of  this  river  above  Camden;  canals  were  made 
aroimd  the  Rocky  Mount  shoals  and  other  shoals,  and  up  to 
the  North  Carolina  line  the  river  was  treated  by  the  public 
authorities  as  being  fit  for  navigation,  and  was  for  a  short  time 
actually  used  by  boats;  and  that  the  public  works  therein  are 
yet  somewhat  preserved,  although  disused.  Since  the  year 
1785  (5  Stat.  — ;  6  Id.  340),  and  perhaps  before,  there  have 
beeii  provisions  made  by  law  for  keeping  open  fish-sluices  on 
the  river,  and  preventing  obstructions  to  the  passage  of  fish: 
State  v.  Thampfton,  2  Strobh.  L.  12  [47  Am.  Dec.  588].  We 
will  give  to  the  public  appropriations  and  to  the  instances  of 
actual  navigation  the  effect  to  show  that  the  river  was,  at  the 
time  of  the  alleged  trespass,  navigable  for  boats,  or  "  floatable" 
(to  use  a  word  which  Chancellor  Kent  has  taken  from  the 
French),  and  will  even  concede  that  the  plaintiff  is  in  no 
better  situation  than  if  his  original  grant  bore  even  date  with 
the  deed  from  the  superintendent  to  him;  still  we  are  of  opin* 
ion  that  the  soil  at  the  rock  was  the  plaintiff's,  subject  to 
servitudes  for  the  public  use,  and  that  the  defendant  had  not 
a  right  to  fish  there.^ 

By  the  common  law,  only  those  rivers  were  deemed  naviga- 
ble in  which  the  tide  ebbs  and  fiows;  and  *'  grants  of  land 
bounded  on  rivers,  or  upon  the  margins  of  the  same,  or  along 
the  same,  above  tide-water,  carry  the  exclusive  right  and  title 
of  the  grantee  to  the  center  of  tiie  stream,  unless  the  terms  of 
the  grant  clearly  denote  the  intention  to  stop  at  the  edge  or 
margin  of  the  river;  and  the  public,  in  cases  where  the  river 
is  navigable  for  boa«8  and  rafts,  have  an  easement  therein,  or 
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a  rigfat  of  passage  as  a  public  highway:"  3  Kent's  Com.  427. 
^^  Where  a  stream  is  used  in  a  grant  as  a  bomidary  or  mona- 
ment,  it  is  used  as  an  entirety  to  the  center  of  it,  and  to  that 
extent  the  fee  passes.  Prima  fade^  said  the  vice-chancellor 
of  England,  the  proprietor  of  each  bank  of  a  stream  is  the 
proprietor  of  half  the  land  covered  by  the  stream:"  Id.  428, 
citing  Wright  v.  Howard^  1  Sim.  &  St.  190;  Deerfidd  v.  Pliny 
Arms,  17  Pick.  41  [28  Am.  Dec.  276].  But  these  settled  prin- 
ciples of  the  common  law  are  said  to  have  been  changed  in 
our  state  by  adjudged  cases,  and  reference  is  made  to  the  case 
of  Cates  v.WadlingUmf  1  McCord,  580  [10  Am.  Dec.  699  j.  To 
the  judgment  in  that  case  no  one  would  impute  error;  in  some 
of  the  observations  which  the  opinion  ccmtains,  sufficient  atten- 
tion seems  not  to  have  been  given  to  the  distinction  between 
the  proprietary  interest  which  the  state  for  the  public  use  has 
in  a  public  navigable  river,  and  the  easement  so  essential  to 
public  convenience  which  the  public  have  in  a  river  not  navi- 
gable, yet  fit  to  be  used  as  a  highway.  The  point  really 
decided  was,  that  a  vendee  cannot  have  an  abatement  for 
deficiency  of  quantity  where  the  conveyance  to  him  contains 
no  warranty,  and  he  is  undisturbed  in  the  enjoyment  of  what- 
ever interest  the  vendor  had  in  the  whole  land  conveyed. 
Judge  Nott,  looking  to  the  importance  of  preserving  unob- 
structed the  public  right  to  use  streams  which  might  facilitate 
transportation,  says  that  because  of  the  greater  length  of  our 
rivers  than  of  the  insular  streams  in  England,  the  common- 
law  rule,  which  regards  no  rivers  as  navigable  but  those  in 
which- the  tide  ebbs  and  flows,  "  will  not  do  for  us;"  whilst  he 
declines  to  define  what  shall  be  considered  a  navigable  river 
in  this  state,  he  ventures  to  say  that  ^'  that  cannot  be  consid- 
ered a  navigable  river  the  natural  obstructions  of  which  pre- 
vent the  passage  of  boats  of  any  description  whatever."  Such, 
we  may  observe  here,  was  the  Catawba  above  the  falls  at  the 
date  of  the  grant  to  William  Moore,  and  for  a  Icmg  time  after- 
wards; and  such,  in  the  entire  disuse  and  dilapidation  of  the 
public  works,  it  is  now  and  has  been  for  more  than  ten  years 
past. 

The  occasion  does  not  require  any  exact  definition  to  be  now 
given  of  a  navigable  river,  according  to  the  law  of  this  state, 
in  which  the  ownership  of  the  soil  shall  not  belong  to  the  ripa- 
rian proprietors;  perphaps  the  principal  occasion  of  dispute  on 
the  subject  has  been  the  use  of  the  term  '*'  navigable,"  which 
has. a  popular  signification  different  from  the  technical  one 
which  is  given  to  it  by  the  .common  law.    We  ean,  however. 
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Bafelj  say  that  do  authozitatiTe  dedsioQ  has  yet  been  made  in 
this  state  which  has  changed  the  common  law  on  the  subject. 
Arguments  on  both  sides,  drawn  from  considerations  of  policy 
and  the  law  of  other  countries,  have  been  addressed  to  us.  On 
one  side  are  commendations  of  the  common-law  rule,  lor  its 
wisdom  and  careful  protection  of  all  rights  involTed,  its  adop> 
tkm  by  many  of  our  sister  states  which  are  traversed  by  large 
firesh-water  riyers,  its  certainty,  and  the  unquestionable  au- 
thority on  which  it  rests;  on  the  other  side  are  the  examples 
of  continental  Europe,  Pennsylyania,  Alabama,  and  some 
others  of  these  United  States,  the  civil  law,  and  inconveniences 
thought  to  result  from  subjecting  to  a  rule  which  was  formed 
for  short  and  small  streams,  mighty  rivers,  upon  which,  as 
upon  inland  seas,  ships  that  have  crossed  Uie  ocean  may  be 
safely  navigated  far  above  the  reach  of  the  tide:  Adam$  v. 
Pease^  2  Conn.  481;  Hooker  v.  CtvmmingSj  20  Johns.  99  [11  Am. 
Dea  249];  Ingram  v.  ThreadgiU^  8  Dev.  L.  61;  Walker  v.  Board 
of  PMie  WorlSf  16  Ohio,  540;  Angell  on  Watercourses,  14, 19; 
Billiard  on  Real  Prop.  92,  94, 139;  8  Kent's  Com.  428,  430, 
notes;  Careon  v.  Blazer^  2  Binn.  475  [4  Am.  Dec.  463].  The 
rivers  of  our  own  state  are  not  of  remarkable  magnitude,  and 
whether  we  adhere  to  the  common-law  definition  or  consider 
as  navigable  all  rivers  that  may  be  navigated  by  sea  vessels, 
or  all  that  are  by  nature  '^floatable,"  we  hesitate  not  to  declare 
that  this  court,  if  it  should  feel  itself  at  liberty,  from  consid- 
erations of  public  convenience,  to  assume  legislative  discretion 
in  the  matter,  is  not  likely  by  any  decision  to  extend  the  rules 
which,  by  the  common  law,  are  applicable  to  navigable  rivers, 
to  any  stream  above  those  fidls  which  by  nature  obstructed  the 
serviceable  use  of  its  water  for  transportation.  Above  those 
fidls,  as  below,  the  right  of  the  public  to  improve  a  river,  and 
to  use  it  as  a  highway,  subsists;  to  that,  the  proprietary  right 
in  the  soil  is  subject;  but  so  subject,  the  proprietary  right  exists 
in  the  owners  to  whom  it  has  been  granted — above  the  fSUls,  at 
any  rate,  as  we^may  now  safely  say. 

And  so  in  regard  to  fishing  in  the  rivers.  '*  A  right  of  fish- 
ing in  navigable  or  tide-waters  is  a  conmion  right  In  rivers 
and  streams  not  navigable,  as  tide-waters,  the  owners  of  the 
soil  over  which  they  flow  have  at  common  law  the  exclusive 
right  of  fishing,  each  on  his  own  soil,  unless  some  ciher  person 
iTan  show  a  grant  or  prescription  for  a  common  of  piscary, 
in  derogation  of  the  right  naturaUy  attached  to  the  ownership 
of  the  soil;  and  such  right  is  held  subject  to  the  public  use  of 
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the  waters  as  a  highway,  and  to  the  free  passage  of  fish,  and 
in  subordination  to  the  regulations  to  be  prescribed  by  the 
legislature  for  the  general  good:"  3  Kent's  Com.  418.  The  right 
of  the  state  to  keep  open  fish-sluices,  and  to  provide  for  the 
passage  of  fish  in  idl  streams,  is  a  public  right  familiarly  ex- 
ercised  in  this  state;  but  that,  like  the  right  to  use  the  water 
for  transportation,  is  consistent  with,  although  superior  to,  the 
proprietary  right  in  the  owners  of  the  soil,  and  diflbrs  alto- 
gether from  that  common  right  of  fishing  which  belongs  to 
every  citizen  in  a  river  navigable  by  common  law.  If  the 
public  easement  is  satisfied  by  a  part  of  the  stream,  or  by  its 
use  at  certain  times,  whatever  remains  belongs  to  the  owner 
of  the  soil;  but  where  there  is  no  exclusive  ownership  of  the 
soil,  as  in  tide-water,  the  common  right  of  fishing  extends 
equally  to  every  part  of  the  river  and  to  all  times. 

We  have  cases  in  which  expressions  have  been  used  that 
plainly  show  the  understanding  of  the  judges  who  used  them, 
that  in  this  state  all  rivers  navigable  for  boats  are/um  publici 
for  fishing;  and  under  those  cases,  connected  with  the  public 
acts  which  show  that  the  Catawba  above  and  below  the  rock 
in  question  has  been  considered  navigable,  the  defendant  at- 
tempts to  shelter  himself.  He  is  right  in  saying  that  if  the 
river  is  juris  publici  for  fishing,  its  whole  width  from  bank  to 
bank  is  so;  and  that  a  public  canal  around  shoals  may  be  re- 
garded as  a  small  branch  of  the  river  running  round  an  island 
suddenly  formed;  therefore,  that  if  the  common  right  of  fish- 
ing exists  above  and  below  the  shoals,  it  exists  also  at  the 
shoals.  But  the  points  decided  in  the  cases  upon  which  the 
defendant  rests  do  not  maintain  the  right  he  claims. 

In  Boatwrigkt  v.  Bookmany  Bice,  447,  the  questions  concern* 
ing  the  legal  character  of  the  river  (which  there  was  the  Con- 
garee,  at  the  shoals  round  which  the  Columbia  canal  passes), 
and  concerning  the  ownership  of  the  soil,  were  expressly  re- 
served; but  yet,  in  consideration  of  the  right  which  the  public 
had  to  use  the  river  as  a  highway  for  transportation  and  the 
passage  of  fish,  and  in  neglect  of  the  distinction  between  a 
public  easement  in  private  property  and  a  common  right  in 
things  not  subject  to  appropriation,  it  was  taken  for  granted 
that  ^Hhe  right  of  taking  fish  there  was  common  in  equal  de- 
gree to  the  whole  community."  The  matter  really  adjudged 
was  only  that  a  plaintifi*,  who,  under  a  license  fix>m  the  pro- 
prietor of  the  adjoining  island,  had  placed  a  fish-trap  so  as  not 
unlawfully  to  interrupt  the  navigation  or  the  passage  of  fish. 
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might  maintain  trespass  against  the  defendants  who  broko  his 
trap.  This  is  altogether  consistent  with  the  rule  which  gives 
an  exclusive  right  of  fisliing  to  the  riparian  proprietor,  sub- 
ject to  the  right  of  the  public  to  have  unobstructed  the  naviga- 
tion  and  passage  of  fish  in  the  river,  but  is  not  plainly 
reconcilable  with  the  notion  of  a  common  right  in  every  citi- 
sen  to  fish  in  every  part  of  the  river;  which  latter  right  seems 
to  forbid  the  continued  enjoyment  by  any  one  of  permanfint 
fixtures  in  the  river  for  his  exclusive  benefit. 

The  case  of  Jackson  v.  Lewisy  Cheves  L.  259  (relating  to  the 
Catawba  river  at  a  place  a  little  higher  up  in  the  same  shoals 
that  the  rock  now  in  question  stands  in),  again  leaves  unde- 
cided the  questions  which  were  reserved  in  Boatvrright  v. 
Bookman^  but  holds  the  defendant  answerable  in  trespass  for 
destroyixig  the  plaintifi''B  fish-trap;  because,  first,  if  the  river 
was  one  in  which  there  could  be  exclusive  ownership  of  the 
soil,  and  of  the  right  of  fishing  as  incident  thereto,  the  plain- 
tifif's  grant  was  oldest;  and  second,  if  the  river  was  like  one 
navigable  at  common  law,  the  defendant  had  unlawfully  dis- 
turbed the  plaintiff  in  the  actual  enjoyment  of  that  which  was 
of  common  right,  and  which  the  plaintiff  might  therefore  en- 
joy whilst  he  possessed  it.  The  first  view  is,  according  to  our 
opinion  of  the  legal  character  of  the  river,  conclusive;  and  in 
the  judgment  of  this  case,  as  of  the  two  others  we  have  exam- 
ined, we  entirely  concur,  whilst  we  dissent  in  each  of  them 
from  some  of  the  propositions  that  are  advanced  in  the  argu- 
ment. It  is  thus  seen  that  no  case  has  been  yet  decided  here 
which  alters  the  common  law  as  to  the  right  of  fishing  in  rivers 
where  the  tide  does  not  ebb  and  flow,  any  more  than  as  to  the 
ownership  of  the  soil  therein.  We  feel  safe  in  saying,  con- 
cerning the  right  of  fishing  as  we  did  concerning  the  owner- 
ship of  the  soil,  that  the  common  law  is  yet  unchanged  in  this 
state — at  any  rate  above  the  falls,  which,  in  their  natural 
state,  obstructed  the  serviceable  use  of  the  rivers. 

Looking,  then,  either  to  the  finding  of  the  jury  upon  the 
questions  submitted  to  them,  or  to  the  deductions  which  the 
defendant  has  drawn  from  the  public  acts  concerning  this 
river,  we  see  no  reason  to  divest  the  plaintiff  of  the  titie  which 
he  has  acquired  to  the  rock  in  question,  or  to  justify  the  de- 
fendant in  the  trespass  he  has  committed  on  it. 

The  motion  is  dismissed. 

O'Neal,  Evans,  Frost,  and  Withers,  JJ.,  concurred. 
Motions  dismissed. 
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Advmbse  PoflsnnoN  ah  Bar  iv  Limitation  op  AcnoKs.-— In  Soath  Ouo- 
lina,  it  wm  held  thftt  oocupatxoii  of  a  spot  for  five  or  six  weeks  eaoh  year  aa  a 
fiihiDg-plaoe  waa  not  a  pooBoanion  enfficient  for  the  statute  of  limitationa: 
Jackon  ▼.  Lewhf  Cheves  L.  259;  nor  will  constant  systematic  trespassea  in 
cntttng  down  trees  and  carrying  off  timber  give  a  person  title  to  land  by  poa- 
leenon,  under  the  statute:  White  v.  Beid,  2  Kott  ft  M.  634;  and  in  another 
ease,  the  ooort  held  that  there  nrast  be  a  real  and  substantial  indosnre,  sa 
actual  occupancy,  a  pedi$  poueario  definite,  positive,  and  notorious,  to  give  a 
title:  BaOey  v.  Irby,  10  Am.  Deo.  009.  When  the  statute  of  liTnitatioTia  ia 
relied  on  to  resist  the  right  of  the  true  owner  of  land,  the  party  relying  upon 
it  must  show,  by  dear  proof,  his  actual  occupancy,  continued,  uninteirupted» 
and  adverse,  for  the  time  required  by  the  statute:  IrvMa  Hdn  v.  McBee^ 
42  Id.  468;  and  notes  to  FTal^ooe  v.  ifoiiiitim,  34  Id.  063;  and  TroUerT.  Cot- 
today,  13  Id.  188. 

PRBBUMpnoN  oj  PoflflcaazoN  wnx  vor  Abibs  fbox  PKBXDBm  Ubb. — 
The  occasional  cutting  of  timber  and  boiling  of  sugar  on  land  by  the  occupier 
of  an  adjoining  tract  is  not  such  a  possession  as  wfll  give  title  under  the  stat- 
ute of  limitations:  WaOabcmf^  v.  BiUriken,  84  Pft.  St  74.  Neither  will  the 
mere  throwing  of  manure  on  another's  land  constitute  such  a  poassssien  as 
will  give  any  right  under  the  statute  to  him  who  does,  mudi  less  to  a  third 
person:  Shitder  v.  BrenancMn,  21  Id.  225;  and  see  slso  the  note  to  Wrif^  v. 
Ouier,  86  Am.  Dec.  115,  referring  to  other  oases  in  thb  series  whera  the  sub- 
ject has  been  treated  fully. 

WmEV  Dbd  mat  bb  Pbibitiisd.— A  possossion  of  land  for  more  tiiaa 
twenty  years  by  several  persons  consecutively,  though  neither  held  for  thai 
period,  is  enough  to  raise  the  presumption  of  a  grant:  Thornton  v.  PetMie^  7 
Rich.  353.  In  New  Hampshire,  it  was  held  that  a  jury  might  presume  a 
deed  of  lands  when  the  conduct  of  the  parties  for  a  long  time  can  be  reason- 
ably explained  only  on  the  supposition  that  such  a  deed  did  exists  and  there 
was  nothing  in  the  evidence  to  contradict  such  a  supposition:  Wendell  t. 
MouUonf  26  K.  H.  41.  And  a  presumption  of  a  deed  may  be  indulged  or 
permitted  when  there  has  been  a  long  possession  in  aid  of  a  title  oontospond- 
ing  with  the  posaession:  BaM  v.  Wo(fe,  4  McLean,  649;  Woodion  v.  ScoU,  1 
Dana,  470;  Dutch  Church  v.  Mctt,  7  P^ge,  77;  Wallace  v.  J/osnoefl;  7  Ired.  L. 
135.  In  the  ease  of  Valentiue  v.  Piper,  83  Am.  Deo.  715^  we  have  an  ezoeUen  j 
iUttstration  of  the  doctrine  set  forth  in  the  cases  above  cited.  There^  it  was 
held  that  the  jury  could  presume  a  conveyance  from  long-continued  and  nu- 
intermpted  possession  by  the  presumed  grantee,  without  any  adverse  claim 
on  the  part  of  the  presumed  grantor  or  his  heirs,  and  from  other  cirouA- 
stances  rendering  such  presumption  reasonable,  although  no  record  of  SLoh 
conveyance  be  found,  and  that  such  presumption  would  also  include  eve^- 
thing  necessary  to  give  such  conveyance  effect;  as,  for  instance,  registration. 
The  case  of  Caaey'a  Leaeee  v.  InheSt  39  Id.  658,  is  another  case  in  point  bear- 
ing strongly  upon  the  doctrine  held  in  the  prindpal  ewe,  and  is  also  one 
which  will  bear  careful  reading.  In  the  note  appended  to  the  same  viU  be 
found  a  number  of  dtations  referring  to  cases  appesring  in  this  series. 

Pabol  Evidkvox  Showinq  DiFFXBBivT  INTENTION  from  that  whidi  ia  ex- 
pressed in  a  deed  is  inadmissible:  Hale  v.  Ilenrie,  27  Am.  Dec  289;  Chardimer 
Af/g.  Co.  V.  Heald,  17  Id.  248;  Morton  v.  Jackeon,  40  Id.  109,  and  in  several 
cases  published  in  this  series  it  was  hdd  that  parol  evidenoe  waa  inadmissible 
to  vary,  contradict,  or  materially  affect  written  instruments^  Adame  t.  Wil^ 
eon,  45  Id.  240;  Ewer  v.  WaMiffton  Ine.  Co.,  28  Id.  258;  Barrmger  v.  Bmmd, 
20  Id.  74;  JEhom  v.  Saunden,  13  Id.  52a 
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Imlajhob,  Tttls  to. — ^An  island  in  an  nnnavigabU  river,  not  legally  appropri- 
ated otherwise,  if  on  one  side  of  the  dividing  lino,  belongs  to  the  owner  of  the 
hank  on  that  side;  if  in  the  middle  of  the  river,  the  owners  of  the  banks  hold 
tt  in  severalty,  aocording  to  the  original  dividing  line,  as  if  there  was  no 
tslxLnd  in  the  river.  If  there  are  sevwal  borderers,  the  island  is  apportioned 
aooording  to  their  lines  on  the  main:  fngraham  v.  WtOimon,  16  Am.  I^eo. 
M2.  When  an  island  is  so  formed  in  the  bed  of  a  river  not  navigable  as  to 
divide  the  channel  and  lie  partly  on  each  side  of  the  thread  of  the  river,  it 
will  be  divided  between  the  riparian  proprietors  on  the  opposite  sides  of  tho 
river,  according  to  the  original  thread  of  the  river:  DtafiM  v.  Armt^  28  Id. 
276. 

Extent  ov  Boundaries  or  Land  Bounded  bt  Watkeodubeb  above  TtDE- 
WATEE. — ^A  grant  of  land  bounded  on  a  stream  not  navigable  carries  the  ezchi- 
sive  right  and  title  of  the  grantee  to  the  middle  of  the  stream,  imless  the  termfl 
of  the  grant  clearly  show  an  intention  to  stop  at  the  nuvgin:  LowUt,  Bobttuom 
€t  oLp  33  Am.  Dec  671.  See  also  the  notes  appended  to  the  following  caseet 
Luce  V.  Carley,  35  Id.  637;  Williams  v.  BMchaium,  Id.  760;  MiddlOon  v. 
Pritd^ardf  38  Id.  112,  referring  to  other  cases  appearing  in  this  series,  whers 
the  ssme  doctrine  was  held. 


Coleman  v.  Fbazieb. 

14  RiCBABOSON's  Law,  14S.] 
FoaniACTEB  BB  LUBLE  lOR  HZ8  SeBYANT's  KaOLlOEirOB,  OABJIJIWIIIBIi,  AND 

Detault,  as  well  as  his  own,  and  a  civil  aotian  will  lie  for  a  larceny  of  a 

letter  containing  money  which  wss  stolen  from  his  officst 
AaaoTANT  PosniAffnat  is  Mbselt  Sebyant,  ob  Agent  or  PoflTMABTBBy 

and  the  doctrine  of  the  common  law,  that  the  principal  who  holds  ont  an 

agent  or  servant  in  any  pnlilio  employment  is  liable  in  case  for  his  ne|^- 

gence,  will  apply. 
Toluntabt  Admissions  Made  bt  Wmnns  against  his  Intebbrb  of  an  ad 

subjecting  him  to  infamy  and  punishment  will  be  admissible  as  evidence 

of  a  fact  between  third  persons. 
Dbqlabation  bt  Deceased  Witness  Made  in  Pbbsbnoe  of  Devekdant 

is  admissible  as  evidence  against  the  defendant. 

Case  to  recover  from  the  defendant,  a  postmaster  at  Edge* 
field,  a  sum  of  money  contained  in  a  letter  mailed  by  the 
plaintiffs  and  addressed  to  parties  in  Charleston.  The  letter 
was  stolen  from  the  Edgefield  post-office  by  one  Meigs,  who 
had  access  to  the  office  and  received  and  deUvered  letters,  the 
latter  fact  being  well  known  in  the  village.  There  was  no 
proof  tending  to  show  that  the  defendant  was  in  the  habit  of 
performing  these  duties.  Meigs  shortly  before  his  death  in- 
formed the  defendant  that  ho  had  stolen  the  money,  and  testi- 
mony to  that  fact  was  introduced  during  the  trial,  to  which 
the  defendant  objected.  When  the  plaintiffs  closed,  the  de- 
fendant moved  for  a  nonsuit,  but  the  motion  was  not  granted. 
The  jury  found  a  verdict  for  the  plaintiffs,  and  defendant  ap- 
pealed. 
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Oriffi^  for  the  plaintiffs. 
Bauskett^  for  the  defendant. 

By  Court,  O'Neall,  J.  It  is  true  that  the  court  of  errors,  in 
State  V.  McBride,  Rice,  400,  held  that  the  court  had  no  juris- 
diction over  the  offense  of  stealing  a  letter  from  the  mail,  and 
reversed  the  case  oi' State  v.  WelU,  2  Hill  (S.  C),  687;  but,  in 
so  holding,  it  was  not  intended  to  disclaim  jurisdiction  of  cases 
where  the  rights  of  parties,  Hviliter^  were  concerned.  The 
plaintiffs  here  claim  for  an  injury  done  to  them  by  an  officer 
of  the  United  States,  in  the  discharge  of  his  duties,  or  rather 
in  failing  to  properly  discharge  them.  Is  there  anything  in 
the  constitution  or  laws  of  the  United  States  which  forbids  our 
courts  from  trying  such  a  case?  Certainly  not.  Indeed,  the 
right  to  hear,  try,  and  determine  such  a  matter  is  a  part  of  the 
common-law  jurisdiction  of  the  courts  of  law  of  South  Carolina, 
and  unless  in  the  constitution  of  the  United  States  it  has  been 
surrendered,  it  still  remains. 

The  court,  in  Bolan  v.  WWAamson  &  ChapmaUy  2  Bay,  551, 
better  reported  in  1  Brev.  181,  held  jurisdiction  of  such  a  case 
as  indisputable.  So  in  Franklin  v.  Low  &  Swartwmty  1  Johns. 
896,  a  similar  jurisdiction  was  exercised.  It  cannot  be  neces- 
sary to  pursue  this  further. 

The  next  question  is,  whether  the  declaration  is  sufficient 
The  first  count  charges  that  the  loss  was  sustained  ''  through 
the  negligence,  carelessness,  and  default  of  the  postmaster,  his 
servants,  agents,  or  deputies;"  the  second  count  charges  the 
loss  to  have  occurred  from  the  defendant  not  properly  superin* 
tending  his  clerks  or  agents. 

I  think  either  count  sufficient.  The  first  charges  the  defend- 
ant generally  with  negligence  in  the  discharge  of  the  duties  of 
his  office;  and  that  the  plaintiffs'  loss  arose  therefrom.  This 
is  clearly  sufficient,  if  Ward,  his  assistant,  is  to  be  regarded  as 
his  mere  servant:  1  Ch.  PL  382.  That  this  is  the  true  notion 
is  apparent  when  it  is  remembered  that  the  defendant  was  the 
only  person  legally  known  as  postmaster  at  Edgefield.  The 
fifty-first  regulation  of  the  post-office  declares  that  he  shall  not 
be  permitted  to  transfer  the  charge  of  his  office  and  the  per- 
formance of  its  duties  to  another. 

The  fifty-third  regulation  provides,  ''that  the  duties  of  his 
office  must  be  performed  only  by  himself  personally,  or  by  a 
Bwom  assistant,  or  assistants,  whom  he  may  employ  to  aid  him 
when  necessary;  for  the  care  and  attention  of  every  one  of 
whom  he  will  be  responsible  to  the  department."    These  regu- 
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lations  show  very  plainly  that  his  assistant  is  no  officer  of  the 
government,  and  that  he  is  responsible  for  everything  as  done 
by  himself. 

It  is  trae^  however,  the  case  of  Dunlap  v.  Aftinroe,  7  Cranch, 
242,  269,  does  sanction  the  doctrine,  that  to  charge  the  post- 
master for  the  neglect  of  his  assistants,  it  is  necessary  to  stale 
the  injury  according  to  the  facts,  and  that  the  postmaster's 
liability  wiU  then  result  from  his  own  neglect  in  not  properly 
superintending  the  discharge  of  the  duties  of  his  office.  This 
view  of  the  law  is  met  by  the  second  count,  and  the  defendant 
has  therefore  no  ground  to  complain. 

The  next  question  is,  Was  the  defendant  liable  for  the  neg- 
ligence of  his  assistant,  Ward?  That  he  was  is,  I  think,  clear 
on  principle.  The  fifty-third  regulation,  above  cited,  shows 
that  Ward  was  the  mere  employee  of  the  defendant;  he  is  in  no 
sense  a  public  officer.  There  is  no  plainer  doctrine  of  the  com- 
mon law  than  that  the  principal  who  holds  out  an  agent  or 
servant  in  any  public  employment  is  liable  in  case  for  his 
negligence:  Drayton  v.  MoorCj  Dudley,  268;  Parker  &  Co.  v. 
Oordofiy  Id.  270. 

The  same  result  is  attained  against  a  postmaster  by  Bolan 
V.  WiUiamson  &  Chapman,  1  Brev.  181,  tot  in  that  case  the 
court  held  that  the  postmaster  was  liable  for  a  loss  occasioned 
^j  negligence  in  his  office;  that  his  assistant  was  not  liable  to 
the  party  sustaining  the  loss,  unless  he  is  an  officer  of  the  de- 
partment. It  is  clear  from  the  post-office  regulations  that  he 
is  not  such  officer,  and  it  therefore  clearly  follows,  from  that 
case,  the  postmaster  is  liable.  Judge  Brevard  gives  the  true 
point  of  that  decision,  to  wit,  the  verdict  against  the  postmaster 
and  his  assistant  could  not  be  sustained,  as  both  were  not 
liable.  The  court  did  jiot  do  what  it  might  have  done,  and 
held  the  verdict  to  have  been  good  against  the  postmaster 
alone,  and  permitted  the  plaintiff  to  discontinue  as  to  his  as- 
sistant. 

But  this  case,  when  properly  understood,  removes  all  diffi- 
culty; the  postmaster  is  sought  to  be  charged  for  negligence 
in  his  assistant,  whereby  the  plaintiffs'  money  was  stolen. 
The  sixty-first  regulation  provides  "that  a  postmaster  wiU 
suffer  no  person  whatever,  except  his  duly  sworn  assistants, 
or  clerk  and  letter-carriers,  who  may  also  have  been  sworn,  to 
have  access  to  the  letters,  newspapers,  and  packets  in  his 
office,  or  whatever  constitutes  a  part  of  the  mail,  or  to  the  mail 
keys.**  Meigs,  the  unfortunate  guilty  man,  who  forfeited  all 
the  good  lebults  of  a  previous  well-spent  Ufe,  by  yielding  to 
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the  temptation  presented  to  him,  in  his  dying  condition,  to 
provide  for  his  fSunily,  by  taking  that  which  did  not  belong  to 
him,  had  '^ access  to  the  letters,  newspapers,  and  packets''  in 
the  post-office,  and  thereby  stole  the  money  of  the  plaintiffs. 
This  was  by  tiie  neglect  of  Ward;  he  ought  not  to  have  per- 
mitted it;  and  the  defendant  having  ^'in  person  the  general 
superintendence  of  his  office/'  as  required  by  the  fifty-second 
regulation,  ought  to  have  corrected  this  very  matter,  and  hence 
in  the  very  terms  of  the  second  count  he  is  liable.  It  follows, 
too,  that  the  negligence  of  his  assistant  is  his  negligence,  and 
therefore  his  liability  arose  as  the  judge  stated  it  to  the  jury. 

From  this  view  of  the  defendant's  liability  which  arises  from 
Ward's  act,  it  follows  that  he  was  an  incompetent  witness  for 
the  defendant  For  he  is  liable  over  to  the  defendant:  Parker 
&  Co.  V.  Qordm,  Dudley,  272. 

The  only  remaining  question  is,  whether  Meigs's  admission 
that  he  stole  the  letter  containing  the  money  was  competent. 
I  placed  its  admission  on  two  grounds:  1.  That  the  defendant 
was  present,  heard  it,  and  received  it  as  true;  and  2.  That  it 
was  the  admission  of  an  act  committed  by  the  party  making 
it,  against  his  interest,  and  subjecting  him  to  infamy  and  heavy 
penal  consequences,  and  who  was  dead  at  the  trial. 

In  either  or  both  of  these  points  of  view,  I  think  the  evidence 
was  admissible,  but  more  especially  when  both  are  combined. 

It  is  true  that  the  defendant  had  no  knowledge  of  the  act, 
and  cannot,  therefore,  from  his  presence  and  silence,  be  pre- 
sumed to  have  admitted  it  to  be  true,  because  he  knew  it  to 
be  so.  But  this  is  not  necessary  to  make  it  evidence,  on  that 
account.  He  was  one  of  those  seeking  for  the  truth,  and  the 
ascertainment  of  which  was  very  important  to  him.  When, 
therefore,  Meigs  made  the  confession,  and  he  received  and 
acted  on  it  as  true,  which  he  did,  he  cannot  afterwards  be 
allowed  to  say,  it  is  no  evidence  against  me.  It  is,  as  to  him, 
yrivux  facie  evidence  of  the  fact.  He  could  relieve  himself 
of  its  effect  by  showing  that,  in  fact,  Meigs  was  not  the  guilty 
man,  or  that  he  received  it  as  true  by  mistake.  But  on  the  sec- 
ond ground,  I  think  it  is  true  that  a  declaration  made  by  the 
party  who  does  the  act,  as  in  this  case  stealing  the  letter 
containing  the  money,  is  admissible.  It  is  very  true  that 
the  rule,  that  where  an  entry  or  declaration,  made  by  a  de- 
ceased person,  is  against  the  interest  of  the  party  making  it, 
it  is  admissible  as  evidence,  was  qualified  by  Gilchriet  &  King 
V.  Martin  &  Westj  Bail.  Eq.  492,  and  was  restricted  to 
where  there  was  no  interest  U  fiedsify  the  fact  that  it 
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made  against  the  interest  of  the  pei;Bon  making  it,  and  that 
the  entry  or  declaration  was  so  ancient  as  to  preclude  sus« 
picion  that  it  was  manufactured  for  the  occasion.  Under  it 
alone,  therefore,  this  declaration  would  not  be  admissible. 
But  when  it  is  remembered  that  this  is  not  a  matter  of  busi- 
ness like  those  spoken  of  in  that  case,  but  was  a  criminal  act, 
of  which  none  could  be  so  cognizant  as  the  party,  I  think  a' 
reason  will  be  found  for  its  admission,  arising  out  of  the  rule 
as  qualified  in  the  case  just  alluded  to.  The  admission  of 
such  testimony  arises  from  necessity,  and  the  certainty  that 
it  is  true,  from  the  want  of  motive  to  falsify.  Both  these  are 
apparent  here. 

In  Wrighty  Lessee  of  Clymer  y.  Littler^  1  W.  Black.  845,  it 
is  stated  by  the  reporter,  as  a  principle  of  the  case,  that  a 
confession,  by  a  deceased  witness,  that  he  forged  the  will  of 
1845,  may  be  admissible.  This  is  the  very  case  before  us.  Yet 
it  seems  that  the  eyidence  was  received,  without  objection,  on 
the  circuit;  the  objection  was  taken  on  the  motion  for  new 
trial.  Lord  Mansfield  said:  ^'As  to  the  fact,  the  admissibility 
or  competence  must  result  from  the  particular  circumstances 
of  the  case."  He  states  those  circumstances  which  show  that 
the  deceased  had  no  interest  to  state  an  untruth,  and  therefore 
lie  says:  "I  think  it  admissible."  So  here  we  have  every 
guaranty  of  its  truthfulness — the  grave  consequences  of  in- 
famy, and  at  the  least,  ten  years'  imprisonment,  would  cer- 
tainly insure  the  truth  of  the  speaker.  To  this  let  it  be  added 
that  the  defendant  was  present,  and  received  it  as  true,  and  do 
we  not  stand  on  at  least  as  certain  grounds  as  Lord  Mansfield 
assumed  to  be  sufficient  on  that  occasion  ? 

The  motions  for  a  nonsuit  or  new  trial  are  dismissed. 

Frost,  Withers,  and  Whitner,  JJ.,  concurred. 

Evans,  J.  I  concur  on  all  the  grounds  except  the  admissi- 
bility of  Meigs's  confessions;  of  this  I  have  some  doubt. 

Wardlaw,  J.  I  assent  to  all  except  the  instructions  which 
held  the  postmaster  liable  for  the  negligence  of  his  assistant, 
without  inquiry  into  any  negligence  of  the  postmaster  in  his 
duty  of  superintending. 

Motions  dismissed. 

LiAEnJTT  07  PofmcASTDt,  and  iti  enforoement  by  ohril  Mtioiit  See  the 
note  to  Canwell  ▼.  Voorhees,  42  Am.  Deo.  20S^  where  the  rabject  ie  treated  at 
considerable  length.  See  also  note  to  TeaU  v.  FeUon,  49  Id.  358.  In  Ufdied 
StaUsY.  Morruofh  Chase,  621,  the  coortheld  that  no  accident  or  misadTentnit 
will  relieve  a  postmaster  and  his  sureties  for  property  intrpsted  to  the  fcnnor. 
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AmmBBOirB— DiOLARATioNB  AOAsnt  iNTXRnT,  Emcr  ov. — Deelinttiflni 
nr  ■tetementB  of  facts  made  by  a  deoeaaed  penon  at  variance  with  hia  inter- 
eata,  which  he  la  preanmed  to  have  had  a  competent  knowledge  of,  or  which 
it  waa  hia  duty  to  know,  and  in  reapect  to  which  he  could  have  been  exam- 
ined aa  a  witnieaa  if  alive^  arc,  if  pertinent  to  the  matter  of  inqvliy,  admiaai* 
ble  in  evidence  aa  between  third  parties,  whether  made  at  the  time  of  the 
fact  declared  or  afterwardi:  WhUe  v.  Cficteau,  1  K  D.  Smith,  403;  Peaae  v. 
/fliilAu^  10  Ized.  L.  366;  ii/Ze^Aony  ▼.fFi2Km,25  Pa.  St  332;  Tayhr  r.  OmUd, 
57  Id.  162;  Cruger  v.  Damd,  1  McMnlL  Eq.  157;  Mpen  v.  BrowmeO,  16  Am. 
Dec  729;  Riekatdmmr.  iZicAanimi,  30 Id.  544. 


Smithpbteb  V.  Isox's  Administrators. 

[4  RlCRAaMOM's  Law,  70L] 

ftUMOMPTiow  Of  pATunrr  Arising  whou  Lapsb  op  Tdu,  in  oaaea  to  which 
the  statate  of  limitationa  does  not  apply,  may  create  the  belief  of  pay- 
ment^ bat  is  of  itaelf  inaofficient  to  justify  a  vodict  adely  en  that  ground.  j 

PRBSUMFnoN  ov  Pathkut  Raised  ntoM  DsriKiTS  Xdcb  no  mere  permita  a 
Jnry  to  give  to  a  ahorter  time  a  force  bey ond  ita  n&toral  efficacy  in  prodnc- 
ing  belief  than  the  bar  under  the  statate  of  limitationa  permita  a  near  i^ 
proach  to  the  atatutory  period  to  avail;  and  a  verdict  found  in  contraven- 
tion of  the  principle  heroin  stated  will  be  act  aaide. 

Absuhpsit.  Action  brought  by  Michael  Smithpeter  against 
the  admiiiiBtrators  of  Frederick  Ison  to  receiver  the  amount 
due  on  two  notes  executed  by  the  intestate  in  1832.  Suit  was 
not  entered  until  1849.  The  defendants  relied  upon  the  pre- 
sumption that  the  notes  had  been  paid,  basing  the  same  upon 
the  fact  that  the  intestate  was  in  good  circumstances  at  the 
date  of  the  execution  of  the  notes,  and  continued  so  up  to  his 
death,  and  no  efforts  were  made  either  in  his  life-time  or  since 
his  death  to  collect  the  money  claimed  to  be  due  upon  them. 
The  court  instructed  the  jury  that  *^  the  question  was  simply  a 
matter  of  belief,  arising  from  the  evidence.  If  they  were  con- 
vinced by  it  that  the  notes  had  been  paid,  the  verdict  must  be 
for  the  defendants;  if  not,  for  the  plaintiff— that  the  law  did 
not  presume  the  debts  paid  by  the  lapse  of  twenty  years."  The 
jury  returned  a  verdict  for  the  defendants,  and  plaintiff 
appealed. 

ThamMUj  for  the  plaintiff. 

DawkinSy  for  the  defendants. 

By  Court,  Wardlaw,  J.  From  admissions  at  the  bar,  it  ap- 
pears that  in  this  case  the  plaintiff  had  in  his  possession,  and 
offered  in  evidence,  a  paper  signed  by  the  intestate,  Ison,  but 
not  sealed,  dat^  about  the  same  time  as  the  single  bills. 
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whereby  Ison  promised  to  pay  to  the  plaintiff  twelve  dollars 
for  his  expenses  if  the  plaintiff  should  have  to  come  for  his 
money;  and  farther,  that  on  one  of  these  single  bills  a  suit 
was  brought  by  the  plaintiff  against  a  surety,  and  at  the  same 
term  when  this  case  was  tried,  a  verdict  therein  was  rendered 
for  the  plaintiff,  the  same  evidence  having  been  given  therein 
as  was  given  in  this  case,  except  that  the  paper  above  men- 
tioned  was  not  offered,  and  that  the  defendant  there  attempted 
to  show  the  unsoundness  of  a  horse,  for  which  the  single  bill 
was  given. 

From  the  paper  above  mentioned,  it  has  been  said,  an  infer- 
ence arises  that  Ison  had  undertaken  to  send  the  money  to  the 
plaintiff;  and  thence  is  argued  the  probability  of  payment  con- 
sistent with  the  possession  of  the  single  bills  by  the  plaintiffl 
Admitting  that  the  defendant  had  undertaken  to  send,  the  fact 
of  sending  is  not  to  bo  presumed  upon  less  evidence  than  the 
more  general  fact  of  payment;  and,  as  it  was  likely  to  involve 
the  agency  and  knowledge  of  third  persons,  would  probably 
have  been  susceptible  of  more  easy  proof  than  a  direct  pay- 
ment from  Ison  to  the  plaintiff  might  have  been.  The  un- 
explained possession  of  the  papers  by  the  plaintiff,  without 
complaint  or  inquiry  by  Ison,  contradicts  the  supposition  of 
money  having  been  sent  in  any  business-like  mode  as  much  as 
it  does  the  supposition  of  direct  payment. 

There  are,  then,  contradictory  verdicts  upon  what  may  be 
considered  the  same  evidence,  and  for  that  reason,  less  weight 
than  ordinary  should  be  given  to  the  verdict  here.  The  law 
was  correctly  expounded  to  the  jury.  The  artificial  presump- 
tion of  payment,  in  cases  to  which  the  statute  of  limitations 
does  not  apply,  arises  from  the  lapse  of  twenty  years  unre- 
butted;  a  shorter  lapse  of  time  is  only  a  circumstance,  which 
may,  with  others,  create  the  belief  of  payment,  but  is  of  itself 
insufficient.  The  ability  of  Ison  to  i>ay,  his  death,  the  proba- 
bility that  as  a  trader  the  plaintiff  would  need  money,  and  the 
inferences  from  the  paper  above  mentioned,  are  the  circum- 
stances which,  it  is  contended,  so  increase  the  force  of  sixteen 
years  that  lapsed  without  demand  shown,  as  to  constitute  just 
ground  for  belief  that  the  money  has  been  paid.  These  cir- 
cumstanoes  involve  the  absence  of  the  plaintiff  from  the  state, 
and  give  us  no  information  as  to  his  habits  or  motions.  They 
are  so  easily  reconcilable  with  the  strong  disproof  of  payment, 
which  arises  from  the  plaintiff's  possession  of  the  single  bills, 
that  the  effect  which  has  been  given  to  them  suggests  a  su»» 
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pidon  that  the  jury  did  not  leally  believe  that  the  money  had 
been  paid;  but,  from  evidence  not  befiire  them,  thocight  it 
ODght  not  to  be  paid. 

The  presumption  raised  from  a  definite  time  no  more  permita 
a  jury  to  give  to  a  shorter  time  a  force  beyona  its  natural  effi- 
cacy in  producing  belief  than  the  bar  under  the  statute  of  limi- 
tations permits  a  near  approach  to  the  statutory  period  to  avail. 

In  the  case  of  Exeeuion  of  Blake  v.  ExecuiotB  of  Quash^  3 
HcCord,  840,  much  relied  on  for  the  defendants,  it  will  be  seen, 
from  a  careful  examination  of  the  opinion,  that  thirty-eight 
years  had  intervened  between  the  last  payment  by  an  executor 
and  the  commencement  of  the  suit;  that  the  heir  at  law,  who 
had  made  a  payment  fourteen  years  before  the  commence- 
ment, had  not  the  means  of  knowing  whether  the  bond  had 
been  paid,  and  had,  ever  afterwards,  lived  in  the  same  street 
with  the  holder  of  the  bond;  that,  according  to  a  proper  calcu- 
lation of  interest,  the  payments  which  had  been  made  entirely 
discharged  the  bond;  and  that  the  assets  of  their  testator  had 
been  distributed  by  the  defendants  more  than  twenty  years 
before  the  suit  was  brou^t. 

In  the  present  case,  as  in  the  case  of  ExecuiotB  of  Wighiman 
V.  BuiUty  2  Spears,  867,  we  must  restrain  the  latitude  of  dis- 
cretion, under  which  juries  sometimes  disregard  the  legal  effect 
of  contracts.  He  who  affixes  his  seal  to  a  promise  to  pay  must 
know  that  no  time  short  of  twenty  years  will  of  itself  bar  his 
obligation,  and  insufficient  circumstances  must  not  be  allowed 
to  change  the  law,  under  pretense  of  their  creating  a  belief  of 
payment. 

A  new  trial  is  ordered. 

(VNball,  Evans,  Fbost,  and  Withebs,  JJ.,  ooucnned. 
Motion  granted. 

Wnnr  Patmxht  Aannro  vbom  Lapbi  ov  Tub  has  bi  PusuionK — 
The  Iqpte  of  a  number  of  yean^  though  lav  than  aaffieient  to  bar  an  aetloa 
imdar  the  atatate  of  limitation^  may  afford  a  preeomption  of  payment 
whieh,  if  sapported  by  other  facti»  may  amoont  to  foil  proof:  Damagpont  t. 
XoftonoJ;  6  La.  Ann.  140;  Oofikf/r,  Edwards,  Id.  647;  ffootaiT.  Harritom,  9 
Id.  284;  Fleming  ▼.  Emory,  6  Harr.  46;  MilGdge  ▼.  CkMrdmr,  88  Oa.  887; 
Ttfi^many.  FUker,  9  Watti,  441;  WiOhmsr.  Sims,  1  Rich.  Eq.  63;  AtUnmm 
▼•  Donee,  9  Yerg.  424.  The  law  gives  to  the  lapee  of  time  an  artificial  and 
technical  weight  beyond  that  which  it  would  natnrelly  he,r%  aa  a  mere  cir- 
enmstance  bearing  en  the  qneeticn  of  payment:  Walker  ▼.  WHghi,  2  Jones  L. 
166.  *And  slight  oiroamstanoes  mi^^t  be  left  to  the  jury  on  the  ianie  of  pay- 
ment of  a  bond  when  sixteen  years  have  elapsed:  Bloddmrn  t.  SqiUb,  Peek, 
60.    Payment  may  be  prasamed  from  lapse  of  time;  bat  where  the  payment 
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li  disproTod,  the  mare  Uig&d  of  time  ia  no  bar  to  an  Aotion:  Bmuii  ▼.  JITcmn^ 
1 1  VI  122.  And  in  another  oaae  decided  in  Vermont,  it  wm  held  that  the 
lapee  of  twenty  jein  waa  neceeaary  to  nuae  a  preenmptiim  of  payment  in  a 
caae  not  coming  within  any  of  the  atatntea  of  limitatiooa:  SpairhaMik  ▼.  Bmdl^ 
9  Id.  41.  Where  the  preaunptiaa  of  payment  dependa  on  time  alone,  noth- 
ing short  of  twenty  yean  will  ndae  it:  Bogen  ▼.  Burnet  27  Pa.  St.  026.  The 
preenmption  of  payment  arinng  from  lapae  of  time  ia  not  an  abeolnte  bar,  hnt 
it  may  be  rebutted  by  droamatanoes  explaining  tlie  delay:  Boifey  ▼.  Jackmmf 
8  Am.  Dec  900;  ChiMek  ▼•  Lod/etf  23  Id.  711.  And  a  preanmpticn  of  payment 
ol  a  bond  may  be  laiaed  1^  a  lapM  of  IcH  than  the  atatatoiy  time,  when  taken 
in  oonneotion  with  other  endmoea;  bnt  in  the  at—noe  ol  other  cJicnmitawii^ 
the  foil  statntofy  time  most  expire  to  raise  that  presumption:  ^eNcfenon  ▼. 
Imak.  II  Id.  TSIL 
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Gant  v.  Gant. 

(10  HincFnurra»  4M.) 

DWDAKT  IX  COHmiFr  CAN  NUTIUB  FiLB  AUBWKR  nOt  b0  pwlllMlto 

make  a  motioD  to  dismiw  a  bill,  until  he  be  diaoharged  of  nich  uMt»mp> 
by  order  of  the  court. 
Clikk  of  Court  has  No  Acjthoritt  uthxk  to  DiacBASOX  Coirmfrr  om 
FxLB  AxswKR;  and  if  an  answer  is  filed,  the  plaintiff  haa  the  right  to 
treat  it  aa  a  nnllity. 

Bill  for  a  divorce.    The  facts  are  Btated  in  the  opinioiL 
W,  R.  Harris  and  R.  P.  RainSj  for  the  plaintiff* 
S.  Williams^  for  the  defendant. 

By  Court,  McEinney,  J.  The  chancellor,  on  motion  of  the 
defendant's  solicitor,  dismissed  the  bill  in  this  case  for  want 
of  prosecaUon,  under  the  act  of  1801,  c.  6.  The  bill  was  for  a 
divorce.  Process  of  subpoena  to  answer  was  issued,  but  service 
thereof  was  evaded.  An  attachment  for  contempt  for  viola* 
tion  of  an  injunction  was  also  issued  in  the  cause,  the  service 
of  which  was  likewise  evaded. 

It  appears  that  at  the  February  rules,  1848,  an  answer  pur- 
porting to  have  been  prepared  and  sworn  to  in  the  state  of 
Mississippi,  was  received  by  the  clerk  and  master  at  rules  in 
his  office,  and  was  indorsed  by  him  as  filed  in  the  cause.  It 
seems  that  no  notice  was  taken  of  the  answer;  nor  does  it  ap- 
pear from  the  record  before  us  that  any  step  was  taken  in  the 
cause  by  the  complainant  after  the  same  was  filed.  During 
the  second  term  after  the  answer  was  received  by  the  clerk,  the 
motion  to  dismiss  the  bill  for  want  of  prosecution  was  allowed. 
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Itt  allowing  this  motion,  tho  chancellor  erred.  The  defendant 
was  in  contempt,  and  being  so,  his  answer  could  not  be  re- 
ceived, nor  could  he  be  heard  to  make  a  motion  to  dismiss,  till 
the  contempt  was  cleared;  and  for  the  purpose  of  being  dis- 
charged from  the  contempt,  an  order  of  the  chancellor  in  court 
was  neceesary,  unless  the  contempt  had  been  waived:  1 
Darnell's  Ch.  Pr.  659,  560;  1  Smith's  Ch.  Pr.,  2d  Am.  ed.,  62, 
note  a. 

The  clerk'  had  no  authority  to  discharge  the  contempt  or  to 
receive  the  answer.  It  was  improperly  placed  on  file,  and  the 
complainant  had  the  right  to  treat  it  as  a  nullity. 

The  order  of  the  chancellor  will  be  reversed,  and  the  cause 
be  remanded  and  reinstated  upon  the  docket  of  the  chancery 
court 


ArFuaAnov  ov  Vartt  in  Cohtiicft  iob  Favob,  and  nol  for  a  matter  U 
atiiot  rights  wUl  not  be  granted  nntil  he  has  puxged  bimaell  of  the  oontemptt 
Johmm  T.  Mniey,  19  Am.  Deo.  459. 

CoMPLAnTAirr  wed  not  Aoovt  Aitbwxb  ov  DmnaruAjn  in  oontempt 
for  not  antweringy  but  if  he  doee  ao  withoat  maiating  on  hia  oosti^  he  oannot 
afterwarda  object  that  they  have  not  been  paid. 

OomMFT  ov  CouBT»  AS  TO  Whit  CoswHTinmi  See  NM  v.  State,  00 
Am.I>eaa09;  /^mitfk  ▼•  ^iwm  49  Id.  748^  and  oaaea  died  hi  n0t»4o  AM  t. 
iroo<(/(<s  4S  Id.  1621 


BiOB  V.  Baqland. 

[10  HimrBBBTt*  646b] 
Bill  of  EzoHAvax  zs  Obdxh  m  Wbixino  dueotmg  one  penoa  to  paj 

money  to  a  third  peraon. 
SrAmxKT  OF  CoKBiDKRATiON   EzPLADiiNo  why  a  biU  of  ezohange  waa 

drawn  wiU  not  invalidate  it. 
Ebboveous  o&  iMFxsrECT  DsscRiFTiosr  07  KAia  Of  Pabtt  to  a  note^  bill, 

or  bond  may  be  onred  by  averment  and  often  by  intendment. 
Bill  mnrr  bb  Acgxftbd  bt  Pebsok  Inteitdxd  as  Dbawxb  thereof,  or  if  he 

refuse  to  accept,  then  by  a  third  peraon  for  honor,  or  where  the  biU  atates 

no  drawee,  then  by  a  third  person  in  that  character;  bat  when  aooepted 

in  either  way,  the  party  accepting  only  ia  liable  as  acceptor. 
Dbmand  xust  bx  Madb  07  AocEXTOR,  and  if  made  on  any  other  penoo, 

wiU  be  improper. 
Indobser  cannot  F&ex  Htmsklf  fbom  LiABnjTT  to  a  remote  indonee 

withoat  notice  by  an  agreement  to  that  effect  with  any  other  indorsee. 
Spboal  Aouebmbnt  between  Original  Pabtixb  to  a  bill  of  exchange^  if. 

not  indicated  by  the  paper  itself,  cannot  be  set  up  against  a  porohassc 

withoat  notice  and  for  valne. 

Assumpsit.    The  facts  are  sufficiently  stated  in  the  opinion. 

▲m.  Die.  Vol.  un— 17 
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JET.  O.  Smithy  far  the  plaintiffs. 

71  /.  Tfifley  and  W.  T.  Brown^  for  the  defendant. 

By  Court,  Totten,  J.  The  action  was  CLSSumjmij  and  was 
tried  on  the  plea  of  non-awumjmt  in  the  circuit  court  of  Shelby, 
on  the  twenty-fifth  of  January,  1845;  the  verdict  was  against 
the  Memphis  City  Hotel  Company  and  John  Parks,  and  in 
favor  of  George  0.  Ragland.  The  plaintiffs'  motion  for  a  new 
trial  as  to  said  Ragland  having  been  overruled,  and  judgment 
entered  on  the  verdict,  a  bill  of  exceptions  was  taken  and 
filed,  and  a  writ  of  error  has  been  prosecuted  to  this  court. 

It  appears  from  the  record  that  the  action  was  founded  on  a 
bill  of  exchange,  dated  March,  1842,  drawn  by  Hickman  & 
Austin,  and  addressed  in  terms  to  the  ''  building  committee  of 
the  City  hotel  in  Memphis,"  and  ordering  them  to  pay  Mr. 
Oeorge  O.  Ragland  one  thousand  four  hundred  and  seventy-two 
dollars,  the  amount  due  him  on  settlement  on  the  second  and 
third  payments  for  building  said  hotel.  It  was  presented  by 
said  Ragland,  the  payee,  to  J.  Parks,  president  of  said  Memphis 
City  Hotel  Company,  and  by  him  accepted  in  pursuance  of  an 
order  of  the  conq)any,  payable  half  on  the  twenty-first  of 
August,  1842,  and  half  on  the  twenty-first  of  February,  1843, 
which  mode  of  acceptance  was  received  by  said  Ri^land.  On 
the  fifteenth  of  May,  said  Ri^land  credited  the  bill  with  one 
half  of  its  amount  and  thirty-four  dollars  and  thirty-six  cents 
on  the  other  half.  After  this  partial  payment,  said  Ragland 
indorsed  the  bill  "  to  John  Parks  or  order,"  and  he  indorsed 
it  to  plaintiffs.  At  the  maturity  of  the  bill,  as  accepted,  the 
plaintiffs,  as  holders  thereof,  caused  payment  to  be  demanded 
of  J.  Parks,  as  president  of  the  Memphis  City  Hotel  Company, 
and  it  being  refused,  the  bill  was  protested  fiur  non-payment, 
and  the  defendant  duly  notified. 

It  further  appears  that  the  Memphis  City  Hotel  Company 
was  first  formed  as  a  joint-stock  company,  and  on  the  twenty- 
sixth  of  January,  1842,  the  same  was  incorporated;  that  the 
building  committee  consisted  of  four  of  the  five  directors  of 
said  company,  the  said  J.  Parks  being  one  of  them. 

The  court  charged  the  jury  that  the  indorsers  would  not  be 
liable,  unless  demand  of  payment  had  been  made  of  the  said 
building  committee  of  said  hotel  company,  and  also  of  the 
Memphis  City  Hotel  Company,  as  drawees  of  the  bill.  The 
court  also  charged  that  if  it  were  agreed  between  said  defend- 
ants, Ragland  and  Parks,  at  the  time  of  the  indorsement  h; 
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the  former  to  the  latter  that  he,  Bagland,  should  not  be  liable 
thereon,  in  such  case,  he  would  not  be  liable,  that  is,  not  liable 
to  a  subsequent  holder. 

Several  questions  have  been  made.  On  the  part  of  the  plain- 
tiffs it  is  insisted  that  thfsre  is  error  in  the  charge  of  the  court. 
The  charge  assumes  that  the  bill  should  be  presented  for  pay- 
ment to  two  separate  drawees  thereof,  that  is,  to  the  building 
committee  of  the  City  hotel,  and  to  the  Memphis  City  Hotel 
Company.  Now,  it  seems  to  be  perfectly  well  settled  that  there 
camiot  be  a  series  of  successive  acceptors  upon  the  same  bill. 
It  must  be  accepted  by  the  person  intended  as  the  drawee 
thereof,  or  if  he  refuse  to  accept,  then  by  a  third  person  for 
honor,  or  where  the  bill  states  no  drawee,  then  by  a  person  in 
that  character:  See  PolhiU  v.  Walter,  8  Bam.  &  Adol.  114;  Ch. 
Bills,  188;  Story  on  Bills,  sec  254.  But  when  accepted  in 
either  way,  the  party  so  accepting,  and  he  only,  is  liable  as 
acceptor:  Ch.  Bills,  811,  c.  7,  ed.  1888;  Jacluon  v.  Hudsatij  2 
Camp.  447;  Moie$  v.  Bird,  11  Mass.  486  [6  Am.  Deo.  179]; 
Story  on  Bills,  sec.  254. 

In  the  present  case,  the  drawees  are  described  as  the  build- 
ing committee  of  the  hotel  oompany ;  the  hotel  company  accepts 
the  bill,  and  the  holder  received  such  acceptance,  as  being  the 
one  to  which  he  was  entitled,  as  payee  and  holder  of  the  bilL 
It  is  evident  that  the  building  committee  of  the  hotel  oompany 
are  not  intended  as  drawee,  separate  and  independent  of  the 
company  of  which  they  are  described  as  being  merely  a  com- 
mittee. If  they  had  power  to  accept  the  bill  at  all,  it  would 
be  merely  for  and  on  behalf  of  the  company  they  represented, 
and  the  acceptance  would  be  the  acceptance  of  the  company. 
We  think  then  that  the  acceptance  of  the  company  by  its  own 
proper  act  was  a  good  acceptance;  it  was,  in  fact,  the  drawee 
intended  by  the  bill,  although  it  is  called  by  an  imperfect  de- 
scription. 

The  Memphis  City  Hotel  Company  having  accepted  the  bill 
as  the  drawee  described  and  intended,  it  alone  became  liable 
as  acceptor,  and  it  was  not  proper  to  demand  payment  of  an- 
other. We  also  think  his  honor  erred  in  his  charge  in  refer- 
ence to  the  liability  of  Ragland.  He  was  the  payee,  and 
indorsed  the  bill  to  "John  Parks  or  order,"  who  indorsed  it  to 
plaintiffs. 

Now  as  between  Ragland  and  Parks,  it  is  very  probable  that 
any  agreement  between  them  that  the  former  should  not  be 
liable  to  the  latter,  as  an  indorser  is  liable,  might  be  enforced; 
it  certainly  would  have  been  the  more  proper  course  to  have 
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qualified  his  liability  if  such  were  intended,  in  the  terms  of  the 
indorsement.  But  however  this  may  be,  as  between  thoee  par- 
ties, such  understanding  in  opposition  to  the  terms  of  the  in- 
dorsement could  not  affect  a  subsequent  bona  fide  holder  of 
the  paper,  or  exempt  the  indorser  from  liability  according 
to  the  terms  of  the  indorsement.  The  indorsement  is  equiva- 
lent, in  its  effect,  to  the  drawing  of  a  bill,  the  indorser  being  in 
almost  every  respect  considered  as  a  new  drawee,  or  the  origi- 
nal drawee,  and  it  amounts,  in  legal  effect,  to  a  contract  on  the 
part  of  the  indorser,  with  and  in  £avor  of  his  indorsee  and 
every  subsequent  holder,  that  the  instrument  itself  and  all 
antecedent  signatures  thereon  are  genuine;  that  it  will  be  paid 
on  due  presentment  at  maturity  by  the  party  who  is  liable  to 
pay  it,  and  if  not,  that  he,  the  indorser,  on  being  duly  notified 
of  its  dishonor,  will  pay  the  same  to  the  holder.  The  under- 
taking of  the  indorser  in  favor  of  his  indorsee  or  any  subse- 
quent holder,  is  the  same  as  that  which  is  implied  on  the  part 
of  the  drawer  by  drawing  the  bill.  And  as  the  drawer  under- 
takes that  the  acceptor  shall  pay  the  bill  on  presentment  when 
it  becomes  payable,  so  the  indorser  of  an  accepted  bill  under- 
takes that  the  acceptor  shall  pay  it:  See  Murray  v.  Judahy  6 
Cow.  484;  BurriU  v.  Smith,  7  Pick.  291, 294;  Pease  v.  TVimer,  8 
How.  (Miss.)  875;  Ch.  Bills,  241;  Story  on  Bills,  sees.  107, 108. 

Now  as  the  bill  in  question  was  accepted  by  a  person  oorro- 
sponding  with  the  description  of  the  drawee,  can  there  be  any 
doubt  but  that  the  undertaking  of  the  indorser,  who  had  pro- 
cured the  acceptance,  was,  that  if  the  said  acceptor  did  not 
pay  the  bill  on  due  presentment,  that  he,  the  indorser,  on  no- 
tice of  its  dishonor,  would  pay  it?  We  think  the  holder  of  the 
bill  was  bound,  under  the  circumstances  of  this  case,  to  make 
demand  of  the  person  whose  acceptance  the  indorser  had  pro* 
cured,  and  that  a  demand  of  any  other  supposed  drawee  wmild 
have  been  improper. 

As  to  the  question  of  variance  which  has  been  discussed,  we 
do  not  think  it  arises  in  the  case.  The  instrument  appears  to 
be  truly  and  accurately  described  in  the.  declaration,  with  an 
averment  that  by  the  address  to  'Hhe  building  committee  of  the 
City  hotel  in  Memphis,"  was  meant  and  intended  the  Mem- 
phis City  Hotel  Company.  If  this  were  so,  it  was  entirely 
proper  and  competent  to  make  the  averment.  But  the  plea  of 
non  asmmpaitj  not  verified,  does  not  therefore  admit  the  truth 
of  the  averment;  it  only  admits  the  paper  as  it  appears  on  its 
face,  and  the  truth  of  the  averment  not  being  admitted,  must 
be  proved  as  in  other  cases. 
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There  can  be  no  doabt  that  an  erroneous  or  imperfeot  de- 
•oiiption  of  the  name  of  a  party  to  a  note,  bill,  or  bond,  may 
be  ooied  by  ayerment,  and  often  by  intendment:  New  York 
Jfrican  Society  v.  Varickj  18  Johns.  88;  Medway  Cotton  Man. 
r.Adame^  10  Mass.  860;  Leaphardt  v.  Sloan,  5  Blackf.  278; 
Angell  A  Ames  on  Corp.  618. 

The  last  question  to  be  noticed  is  the  objection  made  by 
defendant's  counsel,  that  the  paper  sued  on  is  not,  in  legal  con- 
templation, a  bill  of  exchange,  and  that  therefore  no  such  rights 
and  liabilities  as  those  of  holder  and  indorser  can  arise  on  it 

No  precise  form  is  necessary  to  a  bill  of  exchange;  "it  is  an 
open  letter  of  request  by  one  person  to  another  to  pay  money," 
and  ^4t  will  be  sufficient  if  it  be  in  writing  and  contain  an 
order,  directed  by  one  person  to  another  absolutely,  to  pay 
money  to  a  third  person,  and  cannot  be  complied  with  and 
performed  without  the  payment  of  money: "  See  Story  on  Bills, 
sec  83;  Gh.  Bills,  127.  "If  it  be  payable  out  of  a  particular 
fund  only,  or  upon  an  event  which  is  contingent,  or  if  it  be 
otherwise  conditioned,  it  is  not  in  contemplation  of  law  a  bill 
of  exchange: "  Story  on  BUls,  sec.  46. 

Now  the  paper  in  question  is  an  order  made  by  the  drawers 
on  the  drawee  to  pay  to  George  O.  Ragland  one  thousand  four 
hundred  and  seventy-two  dollars;  so  far  it  is  a  compliance  with 
the  beet  forms  to  be  found  in  the  books.  But  it  adds  this 
explanation  or  remark:  "The  amount  due  him  on  settlement 
on  the  second  and  third  payments  for  building  said  hotel," 
and  it  is  supposed  that  this  latter  part  vitiates  it  as  a  bill. 

Whether  it  is  a  bill  or  not  must  be  determined  fh>m  the  &oe 
of  the  instrument  itself^  and  not  from  any  extrinsic  proof.  The 
proof  offered  in  the  court  below  to  show  on  what  account  the 
bill  was  drawn  was  wholly  irrelevant  to  the  question.  It  mat- 
ters not  on  what  account  the  bill  is  drawn,  whether  on  funds 
or  credit,  provided  the  bill  be  not  conditioned  or  payable  out 
of  a  "particular  fund  only."  Now  this  bill  is  not  payable  out 
of  a  particular  fund  only,  nor  is  it  conditioned,  but  is  payable 
absolutely.  It  is  said  that  a  bill  drawn  by  a  freighter  on  a 
third  person,  payable  to  a  person  entitled  to  receive  the  freight 
"on  account  of  freight"  is  good;  for  it  is  not  payable  out  of  a 
particular  fund,  but  merely  shows  to  what  account  it  is  to  be 
applied,  or  what  is  the  value  which  has  been  received:  Piermm 
V.  Dwfdopj  2  Cowp.  571;  Bayley  on  Bills,  c.  2,  sec.  6,  p.  18; 
Story  on  Bills,  sec.  47. 

The  judgment  will  therefore  be  reversed,  and  the  cause  re* 
manded  tot  further  proceedings. 
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Bill  or  Excbamob,  What  Constitdtbs:  See  Cook  y.  Satietiee,  16  Am.  Dm. 
482;  Nolan  ▼.  Binffgoid,  6  Id.  435;  Gerard  v.  La  Ootte,  I  Id.  236;  KmialiT. 
OaUn,  32  Id.  141;  and  note  to  Coia  ▼.  Budk,  41  Id.  465^  referring  to  eM« 
»ppearing  in  thii  teriee. 

Dmuin>  AVD  KoTicm  NaansA&T.— An  indorser  of  a  note  or  bill  ia  not  lia- 
ble untQ  payment  haa  been  demanded  of  the  maker  or  acceptor:  E(;/ert  ▼.  Dm 
Comirei,  12  Am.  Deo.  600;  Oaipm  v.  Hard,  15  Id.  640;  ffadduekv.  Murray, 
6  Id.  43. 

LlABniTT  09  AoOOmiOlUTION  iMDOBSERfl,   AOGEPYDBJS,  OB  MaKSRB.— An 

indoner  of  an  aooommodation  note  ia  liable  over  to  saboequent  indorsers,  nn- 
leaa  he  haa  regulated  that  matter  otherwiae  by  particular  agreement  with 
them:  Aoos  ▼.  Dixon,  23  Am.  Deo.  488;  Natk  ▼.  SUrnner,  36  Id.  338;  Kimbr^ 
▼.  L^Oe,  81  Id.  68S. 


Omo  LiFB  Insubanob  and  Tbttbt  Go.  v.  Meb- 
chants'  Insubanob  and  Tbubt  Go. 

(11  HimrauTa,  L] 
AanooK  cm  Surr  uvoir  Iuukial  Covtraot  oannot  be  maintatned  either  at  Inr 

orineqaity. 
OoRiBAor  nr  Violation  ov  Common  or  Statoti  Law  m  Von>  ab  mUkK  aad 

no  aotion  or  aoit  will  lie  to  enfbroe  it. 
Buui  Fbivmntdiq  Sun  on  Illioal  Contbaois  Bjduatb  onlt  «o  Bsmndt, 

and  merely  deniea  the  partiea  any  remedy  upon  them.    ^ 
PBOraBTr  Sold  ufon  Illboal  or  Fbaubuubnt  Consibiration  baa  the  eiEwt 

to  paaa  ti  le  to  the  Tondee;  bat  the  partiea  have  no  remedy  againat  eadi 

other. 
CoNTRAor  a  TiJiKiAL  WHXN  It  Violatm  Good  MoraIiB,  or  ia  oppoaad  to 

pabUo  policy,  or  ia  inf eoted  with  fraud,  or  yioUtea  the  proviaiona  of  » 

pabUo  statnte. 
Contracts  Violatinq  Pubuo  Statuh  are  equally  void  whether  the  prohi* 

bition  ia  expresa  or  implied;  t.  e.,  whether  the  atatute  ezpreaaly  prohibsti 

the  thing  to  be  done,  or  only  imposes  a  penalty  on  the  person  doing  it.  * 
Whether  Contract  is  Malttm  Prohibitum  or  Malum  in  Sr,  ia  not  material; 

for  in  either  case  the  courts  will  not  enforoe  it. 
Upon  Befudiatinq  Illegal  Contract,  Beoovsrt  mat  br  Had  in  some  m« 

stances  for  money  paid  as  consideration,  or  an  action  may  be  maintained 

to  cancel  securities  given. 
UroK  Contract  Involvino  Moral  Turfttudb,  where  the  parties  are  in  pari 

delicto,  there  is  no  remedy;  no  relief  will  be  granted,  no  action  will  lie  to 

enforce  it,  and  money  paid  upon  it  cannot  be  recovered. 
Upon  Illegal  Contract,  whebb  Parties  are  not  in  Pari  Dbuoio,  relief 

will  in  general  be  granted  on  disaffirmance  of  the  contract,  if  it  be  exe- 
cuted; if  it  be  executory,  it  is  the  general  rule  to  grant  relief  againat  it» 
Ofon  Illegal  Executory  Contracts,  Relief  will  be  Allowed^  whether 

toe  partiea  were  iu  pari  dehcto  or  not. 
Party  is  not  in  Pari  Delicto  when  he  acts  under  necessity,  or  hardship^  ov 

great  inequality  of  condition,  in  entering  into  a  oontraet  in  Yiolation  of  a 

rala  of  pnUio  polioy  intended  for  his  proteetioiL 
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AoQiRizro  BiOHra  avd  Pbztiiaobi  Bmtailb  OBLiaAiiovs  and  Butiib.^ 
Where  an  act  gires  a  corporation  all  the  "rights  and priyilegea"  for* 
merly  given  to  another  ooiporation,  the  worda  mnst  be  nnderatood  aa 
implying  the  obligationa  and  dnties  aUo. 

iMmnLAHCM  COMFAKT  GAKNOT  DO  BAVKcra  Bu8i]nB88  where  the  tenohiae  ia 
a  grant  ci  powers  as  an  insoranoe  and  trust  oompany  only 

RmSIOirOKB  on  Ck>BPOBATION  NOT  "TO  KXBBOiro  BaNKINO  PBIVILBOaflr'* 

or  issae  "  bills  of  credity"  etc.,  are  directed  only  against  the  business  d 
hanking  as  a  pnrsait 

ImuxAVOB .  CoBTOHATiON  MAT  BoBBOw  MoNXT,  Bboxiyb  Dxpo8n%  and 
draw  or  pnrdiase  drafts  or  checks  in  its  proper  business  in  exercising 
powers  incidental  to  the  nse  and  enjoyment  of  its  franchise. 

GdBTO&AiB  P0WXB8  MOT  EzPBBSSLT  Mkitionvd  IN  R8  Chastkb. — ^A  Cor- 
poration in  the  ezecntion  of  the  purposes  for  which  it  was  created,  may 
resort  to  any  means  that  would  be  proper  for  an  individual  in  executing 
the  same,  nnlesa  it  be  prohibited  by  the  terms  of  the  charter  or  by  some 
public  Iaw. 

Bbbidknob  or  CoBPOBAnoN  is  in  the  state  creating  it»  and  it  cannot  migrate 
from  it. 

€6bpobation  mat  Aor  in  Fobbion  Statb,  and  upon  being  reccigniied  therct 
may  by  its  agents  make  any  contract  within  its  limited  powers  which 
are  not  prohibited  by  the  foreign  state. 

Cobpobation  is  Liablb  for  Acts  of  its  Aqentb  done  in  the  perfcrmanoo 

of  or  connected  with  the  busineBs  of  the  agency. 
\OBNT  OR  OffioBR  ov  OoBPOBATioN  IS  LiABLB  for  damages  oeeaaioiied  by 
violation  of  duties  he  owes  to  his  principaL 

^AViiAL  Stock  d  Tbuht  Fund,  and  the  directors  of  the  oofpcration  are  tba 


diooKHOLDBBs'  LiABiUTT  VQB  OoBPOBATB  AcT8  Under  a  dause  in  the  char- 
ter declaring  that  they  "  shall  be  liable  to  the  extent  of  their  lespeotive 
ahares  of  stock  held  in  such  company,  and  no  further,'*  is  wholly  without 
reference  to  the  amount  they  may  have  paid  on  the  stock* 

AanoNMBNT  or  Cobporatb  Pbopebtt  Don  not  Cabbt  Oapiial  Stock 
WITH  It. 

HvunFARious  Bill — Impbopbb  Joinder  or  Pabtibs  and  Oadbbs  ov  Ac- 
tion.— ^A  bill  which  seeks  to  enforce  several  separate  demanda  against  a 
oorporation  as  such,  agiinst  the  stockholders  as  such,  against  them  in 
their  private  capacity,  and  against  them  as  trustees  of  the  capital  stock, 
and  also  as  trustees  in  a  deed  ci  assignment  for  the  benefit  of  oreditors^ 
and  which  seeks  to  set  aside  the  assignment  and  snbjeot  the  property 
conveyed  by  it  to  the  paymont  of  the  oonpbunanfa  olaioi^  is  deariy 
mulfcifarioua. 

The  opinion  states  the  fetots. 

Washington^  Fogg^  and  NichoUon^  for  the  oomplainant. 

White^  MeigSf  Trimble^  and  E,  Ewing^  for  the  defendant. 

By  Court,  Totten,  J.  The  prominent  and  leading  fecta  of 
this  case,  as  they  appear  in  the  bill,  and  are  admitted  by  the 
demnrrery  are  these:  The  complainant  was  incorporated  by  the 
lagislatiue  of  Ohio^  in  the  year  1834,  with  plenary  powers  aa 
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an  insurance  and  trast  company,  and  with  power  to  reodTe 
money  in  trust,  and  to  accumulate  the  same  at  interest,  and  to 
allow  such  interest,  thereon  as  may  be  agreed  on;  to  accept 
and  execute  all  such  trusts  of  every  description  as  may  be 
committed  to  it  by  any  person  whatever;  to  buy  and  sell  drafts 
and  bills  of  ex  jhange;  and  in  a  word,  power  to  make  and  ex- 
ecute on  its  part  the  contracts  and  agreements  set  forth  in  the 
bilL  The  complainant  established  an  agency,  called  a  "  trans- 
fer ofSce/'  in  the  city  of  New  York,  and  one  William  M.  Ver- 
milye  was  its  agent  and  cashier  at  said  office  from  1843  until 
nearly  the  end  of  the  year  1848.  There  was  no  law  in  the 
state  of  New  York  prohibiting  the  complainant  to  exercise  any 
of  its  functions  and  powers  aforesaid  in  said  state. 

The  Merchants'  Insurance  and  Trust  Company  of  Nashville 
was  incorporated  in  1840,  with  a  capital  stock  of  one  hundred 
thousand  dollars,  and  to  have  the  same  rights  and  privileges  as 
the  Elnoxville  Marine  Fire  Insurance  and  Life  and  Trust  Com- 
pany, incorporated  in  January,  1838.  The  ri^ts,  powers,  and 
responsibilities  created  by  this  charter  will  be  more  fuUy  con- 
sidered and  stated  hereafter. 

The  stock  having  been  promptly  subscribed,  twenty-five 
thousand  dollars  only  were  paid  in,  and  the  balance  secured 
by  note  or  otherwise  to  the  corporation,  and  it  commenced  and 
continued  in  business  under  its  charter,  or  in  the  name  of  its 
charter.  It  is  further  charged  that  the  said  twenty-five  thou- 
sand dollars  so  paid  in  were  afterwards  refunded  out  of  the 
profits  and  dividends;  and  the  balance  of  the  stock,  if  paid  at 
all,  was  likewise  paid  out  of  the  profits  and  dividends  of  said 
company.  That  soon  after  this  company  was  incorporated,  it 
established  agencies  at  New  Orleans  and  Philadelphia,  at 
which  agencies,  and  at  the  principal  office  in  Nashville,  it  as* 
sumed  and  exercised  the  business  and  functions  of  banking; 
by  dealing  in  exchange;  buying  and  selling  the  same;  by  is- 
suing checks  or  drafts  upon  Nashville,  New  Orleans,  New 
York,  and  elsewhere,  and  receiving  money  therefor;  by  buying 
and  selling  bills  of  exchange  and  promissory  notes;  by  receiv- 
ing money  on  deposit,  and  by  borrowing  money  at  interest. 
That  said  corporation  also  did  a  considerable  business  as  an 
insurance  and  trust  company,  properly  and  legitimately  with- 
in the  provisions  of  its  charter.  That  a  very  large  and  ex- 
tended business  was  done  by  said  corporation;  its  semi-annual 
dividends  often  amounting  to  twenty-five  per  cent  on  its  nomi- 
nal amount  of  capital  stock.    It  is  further  stated  that  in  March* 
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1846,  a  bill  was  filed  in  chancery  at  Nashville,  in  the  name  of  the 
atate  of  Tennessee,  against  said  Merchants'  Insurance  and  Trust 
Company  of  Nashville,  to  enjoin  it  and  its  agents  from  dealing 
in  bills  of  exchange  and  other  banking  business;  on  the  twelfth 
of  May,  1847,  a  decree  was  made,  granting  such  injunction, 
and  on  the  thirtieth  of  December,  1847,  it  was  affirmed  in  the 
supreme  court  That  notwithstanding  said  corporation  was 
thus  notified  by  said  bill  that  it  had  no  power  under  its  char- 
ter to  deal  in  exchange,  receive  money  on  deposit,  and  in  a 
word,  to  perform  the  functions  of  a  bank  as  before  stated,  it 
continued  the  same  business  it  had  done  before  the  institMion 
of  said  suit,  until  it  finally  suspended,  in  October,  1847.  The 
biU  charges  that  the  stockholders  were  advised  of  the  nature 
and  character  of  the  business  done  by  said  corporation,  as  be- 
fore recited;  and  states  various  facts  and  circumstances  from 
which  it  is  insisted  such  knowledge  on  the  part  of  the  stock- 
holders may  be  inferred. 

The  bin  then  proceeds  to  state  the  nature  of  the  claims  and 
demands  of  the  complainant  against  the  Merchants'  Insurance 
and  Trust  Company  at  Nashville  and  its  stockholders.  These 
claims  and  demands  originated  in  contracts  and  agreements 
made  and  entered  into  by  Caleb  C.  Norvell,  as  agent  at  Phila- 
delphia of  the  Merchants'  Insurance  and  Trust  Company  of 
Nashville,  and  William  H.  Vermilye,  as  agent  and  cashier  at 
the  transfer  office,  in  the  dty  of  New  York,  of  the  Ohio  life 
Insurance  and  Trust  Company.  The  powers  and  authority 
conferred  on  said  Norvell  as  such  agent,  are  contained  and  set 
forth  in  the  power  of  attorney  exhibited  in  the  bill;  it  is  dated 
the  eighteenth  of  May,  1846,  and  was  to  take  efiect  in  the  dis- 
cretion of  said  Norvell  on  the  first  of  July,  1846;  it  was  so 
authenticated  as  to  be  admitted  to  record  at  Philadelphia, 
under  the  registry  laws  of  Pennsylvania,  and  was  aooordingly 
recorded  there,  and  a  copy  of  it  placed  at  New  York  for  the 
inspection  of  said  Vermilye. 

It  appoints  said  Norvell  the  true  and  lawful  agent  of  said 
Merchants'  Insurance  and  Trust  Company,  and  ^'empowers 
him  in  the  most  ample  sense  and  manner  for  said  company, 
and  in  their  name  to  do  and  perform  all  acts  of  every  descrip- 
tion whatsoever,  which  in  his  judgment  or  discretion  he  may 
deem  necessary,  convenient,  or  useful  for  the  transaction  of 
their  business;  the  said  company  hereby  ratifying  and  con- 
firming the  same,  and  the  signature  and  indorsements  of  said 
C.  C  Norvell,  agent,  to  all  instruments  of  writing  whatsoever. 
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aad  his  negotiaticKis  and  contracts  are  hereby  declared  to  be 
as  binding  upon  the  said  Merchants'  Insurance  and  Tmiit 
Company  at  Nashville,  as  though  the  same  had  been  made  by 
iha  board  of  president  and  directors,  signed  by  their  president 
and  secretary,  and  sealed  with  their  common  seal  at  their  office 
in  Nashville;"  with  power  also  to  appoint  a  subagent  and 
assistant,  whioh  was  accordingly  done.  The  said  Norvell 
assomed  the  said  agency  about  the  first  of  July,  1846,  and 
eontinued  in  it  until  the  suspension  of  said  company  in  Octo- 
ber, 1847,  and  during  the  same  period,  and  before  that  time, 
George  McGregor  was  agent  of  said  company  at  New  Orleans. 
It  became  desirable  to  said  company  in  the  course  of  its 
business,  at  Nashville,  New  Orleans,  and  Philadelphia,  of  the 
character  and  description  befioire  mentioned,  to  open  an  account 
with  the  complainant  at  its  transfer  offioe  in  New  York,  and 
to  get  it  to  perfiorm  certain  agencies  connected  with  the  coUec- 
tioQ  and  disbursement  of  funds  at  that  place  and  in  Europe. 
An  agreement  to  effect  these  and  other  objects  connected  there- 
with was  made  on  the  seventeenth  of  October,  1846,  by  C.  C. 
Norvell,  as  agent  of  the  Merchants'  Insurance  and  Trust  Com- 
pany, and  William  M.  Vermilye,  as  agent  of  the  Ohio  life 
Insurance  and  Trust  Company;  and  this  agreement  and  ar* 
rangement  continued  to  be  acted  upon  by  the  parties  until  the 
suspension  of  the  former  company,  which  occurred  as  before 
stated,  in  October,  1847. 

In  compliance  with  this  arrangement,  said  William  M.  Ver* 
milye,  as  agent  and  cashier  of  complainant,  at  said  transfer 
office  in  New  York  opened  a  business  account  with  and  in  the 
name  of  said  Merchants'  Insurance  and  Trust  Company  at 
Nashville,  placed  the  funds  and  assets  of  said  company  which 
came  to  his  hands  to  their  credit,  and  held  the  same  subject 
to  the  checks  or  drafts  of  George  Crockett,  president  of  said 
company  at  Nashville,  George  McGregor,  agent  at  New  Orleans, 
and  C.  C.  Norvell,  agent  at  Philadelphia;  the  checks  or  drafts 
not  to  exceed  ^' sixty  days  sight,"  or  "seventy  days  date.** 
The  whole  account  was  to  be  under  the  superint^dence  of  said 
C.  C.  Norvell,  and  "to  be  made  good  to  the  Ohio  company  as 
to  payments,  and  aafe  as  to  acceptances,''  by  the  agency  at 
Philadelphia;  the  payments  to  be  reimbursed  by  cash  and  the 
acceptances  secured  with  good  paper^  or  other  collaterals  equal 
thereto.  A  specific  compensation  was  to  be  made  to  the  said 
.  Ohio  company  for  its  services  and  responsibilities  for  and  oa 
account  of  said  Tennessee  company. 
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Funds  and  drafts,  bills  and  other  securities  for  funds,  were 
placed  in  the  hands  of  said  Vermilyc,  as  agent  of  the  com- 
plainant, by  said  Merchants'  Insurance  and  Trust  Company, 
through  its  operations  mainly  at  New  Orleans;  the  proceeds 
to  be  placed  to  credit  of  said  account. 

In  some  instances,  bills  on  England  were  sent  by  Norvell  to 
his  own  correspondent  in  England,  with  directions  to  collect 
them  and  hold  proceeds  subject  to  Vermilye's  order.  The 
following  letter  from  NorveU  to  Vermilye,  dated  November  25, 
1846,  will  explain  the  nature  of  some  of  the  European  trans- 
actions, which  grew  out  of  said  arrangement:  ^^I  herewith 
hand  you  a  letter  addressed  to  our  London  correspondents, 
Messrs.  A.  A.  (Jower,  Nephews,  &  Co.,  inclosing  for  your  use 
and  credit  bills  sterling,  five  thousand  nine  hundred  and  forty- 
three  pounds  thirteen  shillings  and  twopence,  which  we  pro- 
pose to  debit  you  on  foreign-exchange  account  jpax  value,  say 
twenty-six  thousand  four  hundred  and  thirteen  dollars  and 
sixty-two  cents,  subject  to  such  premium  as  you  may  realize 
on  your  drafts  on  Messrs.  Gowers,  less  your  commission,  one 
fourth  per  cent.  Should  we  hereafter  send  you  drawn  bills  on 
London,  with  a  request  to  indorse  and  sell  the  same  in  New 
York,  we  shall  expect  to  pay  you  some  commission,  but  free 
of  brokerage.  Our  subsequent  remittances  to  Gower  A  Co., 
for  your  use  and  credit,  will  be  made  under  cover  to  you,  that 
you  may  debit  them  with  such  bill  from  my  letter.  You  will 
observe  from  my  general  instructions  to  them  that  I  have  re- 
quested them  to  protect  my  indorsement  in  case  of  defiEiult, 
In  other  words,  to  charge  my  account,  and  not  yours,  with 
any  bill  that  may  go  wrong.  You  will  also  consider  me  as 
guaranteeing  to  your  company,  in  behalf  of  my  own,  the  sol- 
vency and  promptness  of  our  London  correspondents." 

Such  is  the  general  character  of  the  operations  by  which 
the  Merchants'  Insurance  and  Trust  Company  provided  credit 
and  funds  in  the  hands  of  William  M.  Vermilye,  agent  and 
cashier  at  said  transfer  office  in  New  York. 

Now,  said  company  availed  itself  very  largely  of  this  ar- 
rangement at  its  office  in  Nashville,  at  its  agency  in  New  Or^ 
leans,  and  at  its  agency  in  Philadelphia,  by  checking  and 
drawing  drafts  and  bills  upon  said  funds  and  credit.  The 
transactions  of  the  parties  growing  out  of  said  arrangement 
were  numerous,  complicated,  and  in  some  instances  for  large 
amounts;  and  involve  an  accoimt  of  mutual  credits  and  deb- 
its. A  great  part  of  the  account  relates  to  the  operations  ct 
the  parties  in  sterling  and  other  European  bills,  derived  mostly 
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thxoi^  the  defendant's  agency  at  New  Orleans  and  placed 
by  said  Norvell  in  the  hands  of  his  London  correspondents, 
Gower  A  Co.,  as  security  for  advances  made  and  to  be  made 
by  said  William  M.  Vermilye,  cashier  as  aforesaid,  and  for  his 
acceptances;  and  in  order  to  raise  a  fund  in  the  hands  of 
Oower  &  Ca,  on  which  said  Vermilye  might  draw,  to  reim- 
burse him  on  said  general  account. 

Sometime  in  the  year  1847,  the  said  Gower  &  Co.,  nt  Lod> 
don,  became  banlcrupt,  and  were  declared  bankrupts  by  course 
of  legal  proceeding  in  England,  and  their  assets  yielded  to 
their  creditors  a  dividend  of  only  one  shilling  and  sixpence  in 
the  pound  sterling.  On  this  account,  very  heavy  losses  were 
sustained  by  said  Merchants'  Insurance  and  Trust  Company, 
and  large  liabilities  were  incurred  and  payments  made  by  the 
Ohio  company,  for  and  on  behalf  of  said  Merchants'  Insur- 
ance and  Trust  Company,  in  transactions  growing  out  of  said 
arrangement,  for  which  the  latter  company  is  liable  in  account 
to  the  former,  and  on  these  and  other  accounts  set  forth  and 
stated  in  the  bill,  and  all  growing  out  of  said  arrangement^ 
the  Ohio  life  Insurance  and  Trust  Company  claims  of  the 
Merchants'  Insurance  and  Trust  Company  the  sum  of  four 
hundred  and  forty-seven  thousand  two  hundred  and  twenty* 
seven  dollars  and  thirty-three  cents. 

On  the  sixth  of  January,  1848,  the  president  and  direeton 
of  the  Merchants'  Insurance  and  Trust  Company  executed  a 
deed  of  assignment  to  Adrian  V.  8.  Lmdsley  and  Daniel  B. 
Turner,  upon  the  trusts  and  specifications  in  said  deed  men- 
tioned, of  all  the  property  and  effects,  mouqr,  accounts,  and 
choses  in  action,  of  every  description,  of  said  corporation; 
schedules  of  which  were  annexed  to  said  deed.  From  these 
schedules,  it  appears  that  the  nominal  assets  of  said  corpora- 
tion amount  to  three  hundred  and  eighty-six  thousand  seven 
hundred  and  ten  dollars  and  fourteen  cents,  and  the  liabilities 
to  four  hundred  and  ten  thousand  eight  hundred  and  twenty- 
three  dollars  and  twenty-five  cents,  showing  an  excess  of  lia- 
bilities over  the  nominal  assets  to  the  amount  of  twenty-four 
thousand  one  hundred  and  thirteen  dollars  and  eleven  cents. 
The  account  with  the  Ohio  company  is  not  taken  into  the 
above  estimate,  nor  is  it  expressly  or  in  fact  provided  for  in 
said  deed,  as  it  is  very  evident  that  the  prefeired  claims  will 
more  than  exhaust  the  entire  assets  named  in  the  asdgnmeni. 
The  capital  stock  is  not  named  in  the  assignment  or  in  the 
schedule  of  assets,  nor  does  it  appear  to  have  been  preserved 
in  any  permanent  or  specific  form;  but  on  the  coDtvary,  thu 
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bill  charges  that  bo  far  as  it  had  been  paid  in,  it  bad  been 
refunded  to  the  stockholders  out  of  the  profits  and  dividends 
of  the  corporation,  in  the  coarse  of  its  said  operations. 

The  bill  makes  the  Merchants'  Insurance  and  Trust  Com- 
pany, in  its  corporate  character,  and  the  persons  designated  as 
the  stockholders  of  said  corporation,  and  the  trustees  named 
in  the  deed  of  assignment,  defendants;  and  it  prays,  first,  for 
an  account,  and  that  the  corporation  and  the  persons  desig* 
nated  as  its  stockholders,  be  compelled  to  pay  plaintiff  the 
sum  which  may  appear  to  be  due  on  taking  the  account;  or  if 
those  persons  should  not  be  deemed  liable  on  the  grounds  as- 
sumed in  the  bill,  that  is,  liable  in  their  private  capacity  on 
the  grounds  of  fraud  and  partnership,  then  it  prays  that  said 
stocJdiolders  be  held  liable  to  the  extent  of  their  capital  stock; 
and  further,  that  the  deed  of  assignment  be  declared  fraudu- 
lent and  void,  or  if  not  void  for  fraud,  that  nothing  passed 
thereby,  and  that  the  assets  of  the  company  be  brought  into 
the  account  for  the  benefit  of  creditors. 

At  the  hearing  of  the  case,  several  questions  were  raised  and 
very  ably  argued.  In  proceeding  to  dispose  of  them,  we  shall 
inquire:  1.  Is  the  complainant  repelled  from  a  court  of  equity 
by  any  illegality  in  the  transaction  stated  in  the  bill,  and  its 
connection  therewith  ?  2.  If  not  so  repelled,  to  what  extent 
and  in  what  manner  are  the  defendants,  or  any  of  them,  liable  7 
8.  Is  the  bill  multifarious  ? 

1.  As  to  the  question  of  illegality:  we  will  first  ascertain  the 
nature  of  the  rule  relied  upon,  with  its  modifications  and  ex- 
ceptions, and  then  consider  its  application  to  the  present  case; 
for  in  the  views  we  take  of  it,  the  case  turns  upon  one  of  the 
modifications  of  the  rule. 

The  general  rule  is,  that  no  action  or  suit  can  be  maintained, 
either  at  law  or  in  equity,  upon  any  contract  or  agreement 
made  in  violation  of  law;  and  such  contract  or  agreement  is 
held  to  be  void,  because  of  the  illegality.  If  the  contract 
stand  opposed  to  the  common  law  or  statute  law,  it  is  equally 
void,  ab  initio^  in  the  one  case  as  in  the  other,  and  no  action  or 
suit  will  lie  to  enforce  it.  This  rule,  being  well  grounded  in 
reason  and  authority,  is  steadily  upheld  by  the  courts  both  in 
England  and  the  United  States,  with  proper  and  reasonable 
exceptions,  which  we  shall  presently  notioe.  It  matters  not 
in  what  manner  the  illegality  shall  appear,  whether  on  the  face 
of  the  contract,  or  by  the  plea  of  the  defendant;  nor  what  may 
be  the  nature  or  form  of  the  contract,  its  effect  is  to  annul  and 
dissolve  the  contract,  so  £ar  as  relates  to  any  remedy  upon  it| 
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and  to  leave  the  parties  in  the  condition  in  which  they  placed 
themselves:  1  Comyn  on  Con.  802;  2  Kent's  Com.,  lect.  S9,  p. 
466;  Pothier  on  ObL,  App.;  CMin$  v.  Blanteruj  2  Wils.  347; 
8.  C,  1  Smith's  Lead.  Cas.  609,  and  note;  BarOe  v.  Nutt,  4 
Pet  184;  Grimcld  v.  WaddingUm,  16  Johns.  487;  Hale  v.  Hen- 
deraon^  4  Humph.  200. 

Bat  the  role  goes  no  further  than  merely  to  deny  to  the  par- 
Ues  any  remedy  upon  their  illegal  contracts;  it  relates  to  the 
remedy  alone;  and  therefore  a  sale  of  property  upon  an  illegal 
consideration,  or  a  fraudulent  consideration,  has  the  effect  to 
pass  the  title  to  the  vendor.  But  the  parties  to  such  contracts 
are  left  without  legal  protection  or  remedy,  as  against  each 
other,  either  to  enforce  the  contract,  or  for  a  breach  of  any  of 
its  stipulations:  Worcester  v.  Eaton^  11  Mass.  875;  Yerger  v. 
RainSj  4  Humph.  259. 

A  contract  is  illegal  at  common  law  if  it  violate  good  morals, 
or  is  opposed  to  public  policy,  or  is  infected  with  fraud;  and  it 
is  also  illegal,  if  it  violate  the  provisions  of  a  public  statute. 
Mr.  Kent,  in  his  Commentaries,  says:  '^  Contracts  are  illegal 
when  founded  on  a  consideration  contra  boTioa  mores^  or  one 
against  the  principles  of  sound  policy,  or  founded  in  fraud,  or 
in  contravention  of  the  positive  provisions  of  some  statute  law:" 

2  Kent's  Com.,  lect  89,  p.  466. 

Now  as  to  contracts  which  contravene  the  provisions  of  a 
statute,  the  objection  of  illegality  is  equally  fi&tal,  whether  the 
prohibitions  of  the  statute  be  expressed  or  implied,  as  where  a 
statute  does  not  in  express  terms  prohibit  a  thing  to  be  done, 
but  only  imposes  a  penalty  on  the  person  doing  it;  any  con- 
tract which  contravenes  this  implied  prohibition  will  be  held 
illegal:  Barilett  v.  Vinory  Carth.  252;  De  Begma  v.  ArmwUadj  10 
Bing.  110;  Smith  on  Con.  151;  1  Smith's  Lead.  Cas.  168,  note. 

Whether  the  contract  be  malum  prohihiium  or  malum  in  m, 
seems  not  to  be  material,  as  in  either  case  the  courts  will  refuse 
to  enforce  it,  and  upon  this  reasoning,  ^^  that  there  can  be  no 
civil  right  where  there  can  be  no  legal  remedy,  and  there  can 
be  no  legal  remedy  for  that  which  is  itself  illegal."  So  in  Col- 
IvM  V.  Blardemy  supra^  Wilmot,  C.  J.,  says:  '^  I  think  there  is 
no  difference  between  things  made  void  by  act  of  parliament 
and  things  void  by  the  common  law.  Statute  law  and  com- 
mon law  both  originally  flowed  from  the  same  fountain,  the 
legislature.  I  am  not  for  giving  any  preference  to  either,  but 
if  to  either,  I  should  be  for  giving  it  to  the  common  law:"  See 
also  Bank  of  United  States  v.  Owena^  2  Pet  538;  Watts  v.  Brooks^ 

3  Ves.  jun.  612;  Aubert  v.  Maze,  2  Bos.  &  Pul.  371. 
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But  where  the  contract  is  not  sought  to  be  enforced,  but  is 
repudiated  and  disafSrmed,  a  different  rule  may  and  often  does 
apply;  and  the  parfy  will,  in  many  circumstances,  be  entitled 
to  the  remedial  action  of  the  courts  to  recover  back  the  money 
or  consideration  paid,  or  to  cancel  securities  given  upon  illegal 
and  void  contracts.  It  is  not  an  easy  matter,  in  view  of  con- 
flicting authorities,  to  state  in  distinct  propositions  the  various 
cases  in  which  the  party  shall  be  held  entitled  or  not  entitled 
to  this  relief. 

Mr.  Story,  in  his  Equity  Jurisprudence,  section  298,  says, 
*^  that  where  agreements  or  other  transactions  are  repudiated 
on  account  of  their  being  against  public  policy,  the  ciifcum* 
stance  that  the  relief  is  asked  by  a  party  who  is  particep$ 
crimiwUj  is  not  in  equity  material.  The  reason  is,  that  the 
public  interest  requires  that  relief  should  be  given,  and  it  is 
given  to  the  public  through  the  party.  And  in  these  cases 
relief  will  be  granted,  not  only  by  setting  aside  the  agreement 
or  other  transaction,  but,  in  may  cases,  by  ordering  a  repay* 
ment  of  the  money  paid  under  it" 

Again,  in  section  800  of  the  same  work,  Mr.  Story  further 
says:  '^  That  where  both  parties  are  in  delicto^  concurring  in  an 
illegal  act,  it  does  not  always  follow  that  they  stand  in  pari 
delicto^  for  there  may  be,  and  often  are,  very  different  degrees 
in  their  guilt.  One  party  may  act  under  circumstances  of 
oppression,  imposition,  hardship,  undue  influence,  or  great 
inequality  of  condition  or  age;  so  that  his  guilt  may  be  far  less 
in  degree  than  that  of  his  associate  in  the  offense." 

In  2  Comyn  on  Contracts,  109,  a  distinction  is  taken  in  this 
respect  between  contracts  executed  and  executory,  but  it  is  ad- 
mitted by  the  author  that  the  distinction  is  not  of  general  ap* 
plication,  but  is  itself  subject  to  exceptions. 

Without  going  further  into  detail,  we  think  it  may  be  deduced 
from  the  premises  and  the  authorities  cited  that  if  the  contract 
involve  moral  turpitude,  the  parties  to  it  are  to  be  held  and 
deemed  as  in  pari  ddietOj  and  the  courts  will  not  undertake  to 
define  and  distinguish  their  relative  guilt  In  such  case,  lliere- 
fore,  it  is  a  general  rule  that  no  relief  will  be  granted,  whether 
the  contract  be  executed  or  executory;  if  it  be  executory,  no 
action  will  lie  to  enforce  it;  if  executed,  that  is,  if  money  be 
paid  upon  it,  no  action  or  suit  will  lie  to  reclaim  it:  Worcester 
V.  Eatonj  11  Mass.  375. 

In  the  next  place,  if  the  contract  be  in  violation  of  public 
policy,  as  declared  either  by  the  common  law  or  statute  law, 
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then  the  courts  are  mainly  governed  by  the  conaideraticni  of 
what  is  due  to  that  public  policy,  and  what  will  be  most  likely 
to  promote  it.  In  such  case,  if  the  parties  be  in  pari  deUdOf 
and  the  contract  be  executed,  they  are  left  without  remedy;  if 
it  be  executed^  and  the  parties  be  not  in  pari  delicto^  relief  will 
in  general  be  granted  in  disafiBrmance  of  the  contract^  and  tha 
claims  to  justice,  such  as  they  are,  of  the  less  guilty  party, 
will  be  reconciled  with  the  claims  of  public  policy;  if  it  be 
executory,  it  is  the  general  rule  to  grant  relief  against  it;  and 
in  a  court  of  equity  to  cancel  any  notes,  bonds,  or  other  agree* 
ments  founded  upon  such  illegal  contract,  and  to  order  any 
money  or  other  thing  paid  upon  it  to  be  refunded;  and  in  a 
court  of  law,  the  party  has  remedy  to  reooyer  back  any  money 
paid  upon  such  illegal  executory  contract,  proceeding  upon  ib» 
ground  of  its  disaffirmance.  And  this  relief  against  executory 
contracts,  made  in  violation  of  public  policy,  is  granted  or 
allowed,  without  regard  to  the  circumstance  that  the  parties 
are  or  are  not  in  pari  delicto:  Holman  v.  Johnsanj  1  Cowp.  341; 
Howson  V.  Eaneockj  8  T.  R.  576;  Vandyck  y.  HewiU^  1  East^  96; 
Browning  y.  Morris^  1  Cowp.  792;  Jaques  y.  WiUiy  &  Beidj  1 
H.  Black.  65;  AubeH  y.  fTobA,  8  Taunt  282;  Utica  In9.  Co.  y. 
Kip^  8  Cow.  20;  Lowry  y.  Bourdieu^  2  Doug.  470;  Law  y.  Law^ 
8  P.  Wms.  892;  Morria  y.  MeCvttock^  2  AmbL  438;  SL  John  y. 
St.  John,  11  Ves.  685;  Muason  y.  Fales,  16  Mass.  833;  Orem- 
wood  y.  Curtis f  6  Id.  880  [4  Am.  Dec.  145];  Arden  y.  PaUenon^ 
5  Johns.  Ch.  49. 

In  St.  John  y.  St.  John,  11  Ves.  533,  Eldou,  the  lord  chan- 
cellor, says:  "The  authorities  go  to  this,  that  where  the  trans- 
action is  against  policy,  it  is  no  objection  that  the  plaintiff 
himself  was  a  party  in  that  transaction,  which  is  illegal."  In 
Shirley  y.  Ferrera,  cited  Id.  535,  in  the  court  of  exchequer,, 
the  case  of  a  marriage-brocage  bond,  the  plaintiff  was  a  party 
to  the  transaction,  particepa  cnminia,  but  the  court  held  that 
where  the  relief  is  upon  the  policy  of  the  law,  that  is  not  ma-^ 
terial;  the  public  interest  requires  that  the  relief  should  be* 
given,  and  it  is  given  to  the  public  through  the  party. 

Now,  in  what  circumstances  may  it  be  said  that  a  party  ta 
an  illegal  transaction  is  in  pari  delicto  f  This  question  will 
be  best  resolved  by  referring  to  some  of  the  cases.  In  Brownr 
ing  V.  Morris f  2  Cowp.  792,  Lord  Mansfield  says:  "Where  con- 
tracts or  transactions  are  prohibited  by  positive  statutes  for 
the  sake  of  protecting  one  set  of  men  from  another  set  of  men,, 
the  one  from  their  situation  or  condition  being  liable  to  bo 
oppressed  or  imposed  upon  by  the  other,  there  the  parties  ar» 
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not  in  pari  delicto;  and  in  furtherance  of  these  statutes,  the 
person  injured,  after  the  transaction  is  finished  and  completed, 
may  bring  his  action  and  defeat  the  contract."  In  conformity 
to  this  principle,  it  has  been  held  that  premiums  paid  for  in* 
suring  lottery  tickets,  contrary  to  the  statute,  17  Geo.  in., 
c.  46,  may  be  recovered  back:  JcLqueu  v.  OolighUyj  2  W.  Black. 
1073.  In  this  case,  the  court  say:  "The  statute  is  made  to 
protect  the  ignorant  and  deluded  multitude,  who  in  hope  of 
gain  and  prizes,  and  not  conversant  in  calculations,  ore  drawn 
in  by  the  office  keepers."  So  if  a  creditor  take  money  as  a 
consideration  for  signing  a  bankrupt's  certificate,  contrary  to 
the  statute  of  5  Geo.  II.,  c.  24,  sec.  17,  the  bankrupt,  after 
having  obtained  his  certificate,  may  recover  it  back:  Smith  v. 
Brondeyy  2  Doug.  696,  note  to  Jones  v.  Barkley,  So  if  usurious 
interest  be  paid,  it  may,  on  the  same  principle,  be  recovered. 
Now,  in  these  several  cases,  it  will  be  observed  that  the  money 
was  paid  on  agreements  made  in  violation  of  public  statutes; 
yet  as  they  were  made  to  protect  one  class  of  persons  against 
another  class,  and  as  there  was  an  inequality  in  the  condition 
of  the  parties,  in  reference  to  the  transactions,  it  was  held  that, 
ulthough  in  delicto^  they  were  not  in  pari  ddicto,  Osborne  v. 
lyVliamSy  18  Ves.  382,  was  decided  upon  the  same  principle. 
i*he  agreement  in  that  case  was  held  to  be  illegal,  as  being  a 
fraud  upon  the  post-office.  Sir  William  Grant,  in  delivering 
his  judgment,  observes  that  "  courts  "  both  of  law  and  equity, 
have  held  that  two  parties  may  concur  in  an  illegal  act,  with- 
out being  deemed  to  bo  in  all  respects  in  pari  delicto. 

In  Goldsmith  v.  Bruning,  1  Eq.  Cas.  Abr.  89,  a  marriage- 
brocage  case,  the  party  obtaining  money  by  the  sale  of  her 
influence  must  have  been  considered  as  more  criminal  than 
the  purchaser;  for  she  was  decreed,  first  at  the  rolls,  and 
afterwards  upon  appeal,  to  refimd  the  sum  which  she  had 
received.  The  case  of  Widte  v.  Franklin  Bankj  22  Pick.  181, 
was  al^  decided  on  the  same  principle.  That  case  was  on  a 
contract  by  the  bank  to  pay  money  at  a  future  day  certain,  in 
contravention  o^  the  express  provisions  of  a  public  statute. 
The  court  say:  ''The  prohibition  is  particularly  leveled  against 
the  bank,  and  not  against  any  person  dealing  with  it  In  the 
words  of  Lord  Mansfield^  the  statute  itself,  by  the  distinction 
it  makes,  has  marked  the  rriminal.  The  plaintiff  is  subject 
to  no  penalty,  but  the  defendarts  are  liable  for  the  violation  of 
the  statute,  to  a  forfeiture  of  their  charter.  To  decide  that 
this  action  cannot  be  maintained  would  be  to  secure  to  the 
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defendants  the  firuits  of  an  illegal  transaction,  and  would 
operate  as  a  temptation  to  all  banks  to  violate  the  statute  by 
taking  advantage  of  the  unwary,  and  of  those  who  have  no 
actual  knowledge  of  the  existence  of  the  prohibition  of  the 
statute,  and  who  may  deal  with  a  bank  without  any  suspicion 
of  the  illegality  of  the  transaction  on  the  part  of  the  bank." 
This  case  is  referred  to  and  approved  in  Atlas  Bank  v.  Na?iant 
Bank,  3  Met.  585. 

In  view  of  the  authorities,  therefore,  we  assume  the  principle 
to  be  that  if  a  party,  acting  under  circumstances  of  necessity, 
or  hardship,  or  imposition,  or  great  inequality  of  condition, 
enter  into  a  contract  in  violation  of  a  rule  of  public  policy,  in* 
tended  for  his  advantage  and  protection,  it  is  to  be  considered 
that  although  he  is  in  delicto,  he  is  not  in  pari  delicto,  and  in 
such  case  he  will  be  entitled  to  recover  back  what  he  may 
have  paid  to  the  other  party,  or  he  may  have  his  contract 
canceled,  as  the  case  may  require:  Hunter  v.  Agee,  5  Humph. 
57;  Coventry  v.  Barton,  17  Johns.  142  [8  Am.  Dec.  376];  Mua- 
eon  V.  Fales,  16  Mass.  332;  Smith  on  Con.  190. 

As  to  the  extent  and  limits  of  the  rule,  which  denies  any 
remedy  upon  illegal  contracts,  it  is  material  to  observe  that  it 
does  not  apply,  unless  the  contract  grow  immediately  out  of 
and  be  connected  with  the  illegal  act:  Armstrong  v.  Toler,  6 
Pet.  Cond.  R.  802.  Accordingly,  it  was  held  in  Faikney  v. 
Seynous,  4  Burr.  2069,  that  if  one  person  pay  the  debt  of  an- 
other at  his  request,  an  action  may  be  sustained  to  recover  the 
money,  though  the  original  contract  was  unlawful,  and  that 
fact  known  to  the  plaintiff  when  he  discharged  it  for  the  de- 
fendant. So  in  Hodgson  v.  Temple,  6  Taunt.  181,  it  was  held 
that  the  mere  selling  of  goods,  knowing  that  the  buyer  will 
make  an  illegal  use  of  them,  is  not  sufficient  to  deprive  the 
vendor  of  his  just  right  of  payment,  but  to  effect  that,  it  is 
necessary  that  the  vendor  should  be  a  sharer  in  the  illegal 
transaction:  See  also  Holman  v.  Johnson,  1  Cowp.  341;  Oreen* 
wood  V.  Curtis,  6  Mass.  380  [4  Am.  Dec.  145];  Storjr's  Confl. 
L.,  sec.  249;  and  Craig  v.  State,  4  Pet  410. 

In  Wetherell  v.  Jones,  3  Bam.  &  Adol.  221,  a  distinction  is 
taken  between  illegal  contracts  and  another  class  in  which  the 
contract  itself  does  not  violate  the  statute,  but  some  incidental 
illegality  occurs  in  carrying  it  into  effect.  In  these  latter  cases^ 
the  contact  is  good,  and  may  be  made  the  subject  of  an  ao* 
tion,  notwithstanding  the  breach  of  the  law,  which  has  occurred 
In  carrying  it  into  effect:  Smith  on  Con.  151. 

In  the  next  plaoci  we  shall  adcertain  the  effect  of  the  prln- 
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oiples  here  Btated,  upon  the  case  now  before  us;  but  in  eo 
doing,  it  will  be  neoeeeary  first  to  oonaider  the  rights,  powers, 
and  restrictions  which  properly  appertain  to  the  corporation  in 
question.  It  is  chartered  by  the  act  of  1840,  chapter  60,  en- 
titled, ''An  act  to  extend  the  act  of  1837-8,  chapter  206;"  and 
the  first  section  provides  ''  that  the  provisions  of  the  twenty- 
first  section  of  the  aforesaid  act,  equalizing  the  rights  and 
privileges  of  the  insurance  companies  of  this  state,  be  extended 
to  a  body  politic  and  corporate,  hereby  created  by  the  name 
and  style  of  the  'Merchants'  Insurance  and  Trust  Company  of 
Nashville/ '' 

The  act  referred  to  is  the  charter  of  the  KnoxvUl^  Marine 
Fire  Insurance  and  life  and  Trust  Company,  and  its  twenty- 
first  section  is  as  follows:  ''That  all  rights  and  privileges 
granted  by  this  act  which  have  not  heretofore  been  granted 
to  any  of  the  existing  insurance  companies  of  this  state,  shall 
be  and  the  same  are  hereby  granted  to  them,  and  that  any 
right  or  privilege  heretofore  granted  to  any  existing  insurance 
office  in  this  state  is  hereby  extended  to  the  corporation  herein 
created,  so  as  to  place  all  institutions  of  the  same  kind  on  the 
same  fboting." 

It  is  this  section  that  confers  upon  the  Nashville  company 
their  corporate  powers,  rights,  and  privileges,  and  these  are  to 
be  found  in  the  charter  of  the  Enoxville  company. 

In  construing  this  statute,  it  is  material  to  observe  its  ob- 
vious and  evident  intention  to  place  all  insurance  companies 
on  a  footing  of  equality;  and  though  "  rights  and  privileges  *^ 
are  the  words  employed  in  the  former  part  of  the  section,  yet 
in  order  to  give  effect  to  the  intention,  it  must  be  understood 
as  implying  responsibilities,  obligations,  and  duties  also,  other- 
wise the  insurance  companies  would  not  be,  as  th^  were 
intended  to  be,  on  a  footing  of  equality. 

The  rights  and  privileges  of  the  Enoxville  company  are 
granted  upon  certain  terms  and  conditions,  obligatory  upon 
the  company  and  material  to  the  public  interest,  without 
which  it  is  to  be  presumed  that  no  such  grant  would  have 
been  made.  Now,  it  seems  to  us  a  technical  and  unreasonable 
construction  of  the  statute  to  say  that  it  intended  to  confer 
upon  the  Nashville  company  similar  rights  and  franchises,  and 
not  to  impose  similar  obligations  and  duties,  when  it  is  the 
declared  intention  to  place  the  companies  on  a  footing  of  per- 
fidct  equality.  We  are  of  opinion  that  the  Nashville  company, 
in  receiving  the  rights  and  franchises,  incurred  also  the  obliga- 
tions and  duties  stated  in  the  charter  of  the  Enoxville  company. 
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We  shall  refer  to  those  rights  and  obligations  so  far  only  a» 
may  be  material  to  the  case  before  us.  The  corporatioa  has 
power:  1.  To  make  insurances  without  limit  or  restriction;  2. 
To  accept  and  execute  all  such  trusts  of  every  description  at 
may  be  committed  to  it  by  any  persons  whatsoever,  or  may  be 
transferred  to  it;  8.  To  hold  real  estate  and  sell  the  same  so 
far  as  may  be  necessary  to  protect  its  rights  and  interests;  4. 
To  invest  any  part  of  its  capital  stock,  money,  fiinds,  or  other 
property,  in  any  stocks  in  the  United  States,  and  the  same  to 
sell  and  reinvest  at  pleasure,  or  it  may  loan  the  same  on  real 
or  personal  security,  as  may  be  deemed  best;  5.  To  establish 
agencies^  Tennessee  or  elsewhere;  and  6.  A  general  power 
*^to  do  and  perform  all  other  things  necessary  to  promote  these 
objects," 

At  the  same  time,  it  incurs  the  following  obligations  and  re* 
strictions:  1.  The  individual  property,  both  real  and  personal^ 
of  every  stockholder  in  said  institution,  shall  be  held  and 
boimd  for  the  payment  of  the  debts  of  said  corporation  to  the 
full  amount  of  his  or  her  stock  in  said  corporation;  2.  It  shall 
not  be  authorized  to  issue  '*  bills  of  credit,"  or  *'  exercise  bank- 
ing privileges,"  or  put  in  circulation  any  note,  draft,  check,  or 
change  ticket,  intended,  or  the  tendency  of  which  wil]  be,  to 
circulate  as  change  or  currency;  3.  It  shall  not  make  or  eflect 
any  insurance,  until  the  whole  of  its  stock  shall  have  been  taken 
and  secured,  and  twenty*five  thousand  dollars  of  it  paid  in. 

Now,  it  is  objected  on  the  part  of  the  defendants  that  the 
complainant  has  no  right  to  the  aid  of  the  court  for  relief,  be- 
cause of  the  illegality  of  the  transaction  stated  in  the  bill.  The 
illegality,  it  is  said,  consists  in  this,  that  the  Merchants'  Insur- 
ance and  Trust  Company  of  Nashville,  contrary  to  its  charter, 
and  against  its  express  prohibitions,  was  engaged  in  the  busi- 
ness and  pursuit  of  banking,  by  borrowing  money,  receiving 
deposits,  drawing  drafts  and  checks,  and  dealing  in  exchange 
as  a  business  and  for  profit.  That  whilst  engaged  in  this 
business  said  corporation,  by  its  agent,  entered  into  the  agree- 
ment and  had  the  transactions  stated  with  the  complainant, 
out  of  which  its  claims  originate.  That  these  transactions 
were,  in  themselves,  a  dealing  in  exchange  in  contravention  of 
the  provisions  of  the  charter  of  the  NashviUe  company.  And, 
therefore,  because  the  claims  of  the  complainant  originate  in  / 

these  illegal  transactions,  it  will  be  repelled  from  the  ooort, 
and  no  relief  be  granted. 

We  have  before  stated  the  prindpIeB  and  distinctions  deemed 
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applicable  to  this  subject;  it  only  remains  very  briefly  to  apply 
ihem. 

But  in  the  first  place,  it  is  material  to  ascertain  the  rights 
and  powers  which  the  corporation  may  lawfully  exercise.  Its 
franchise  is  a  {prant  of  general  and  plenary  powers  as  an  in- 
surance and  trust  company;  it  cannot  be  extended  by  con* 
atruction  to  any  other  object  or  business,  but  is  confined 
strictly  to  the  terms  of  the  grant.  As  to  the  mode  and  means 
by  which  this  franchise  shall  be  used  and  enjoyed,  that  is  en- 
tirely a  difierent  matter,  and  it  depends  upon  the  charter  also, 
so  £ur  as  it  contains  any  provisions  on  the  subject,  and  if  none, 
or  where  it  may  be  silent,  then  upon  the  general  law  applicable 
to  corporations  and  natural  persons.  If  the  charter  prescribe 
a  given  mode  or  means,  by  which  any  of  the  rights  it  confers 
upon  the  corporation  shall  be  used  and  enjoyed,  then  it  shall 
in  general  be  confiined  to  the  mode  or  means  specified,  to  the 
exclusion  of  any  other,  though  ever  so  desirable  or  convenient 
The  reason  is,  that  it  is  the  creature  of  its  charter,  and  must 
look  to  it  for  its  faculties  and  functions.  Another  reason  is, 
that  its  owners,  the  persons  for  whom  it  acts,  are  in  the  posses- 
sion of  an  exclusive  privilege  and  franchise  denied  to  others, 
and  therefore,  it  is  not  reasonable  that  it  should  be  extended 
to  the  prejudice  of  others  by  what  might  be  called  a  liberal 
construction,  but  that  it  be  confined  strictly  within  the  limits 
of  the  grant.  We  may  further  observe  that  if  the  doctrine  of 
constructive  franchises  were  admitted  in  corporate  law,  it 
would  be  a  difficult  matter  to  define  their  limits,  or  to  check 
encroachments  upon  rights  and  privileges,  that  should  be  en* 
joyed  in  common  by  others.  The  rule  of  strict  construction 
may  be  considered  the  settled  doctrine  of  both  the  English  and 
American  cases. 

The  charter  in  question  grants  to  the  corporation  plenary 
powers  as  an  insurance  and  trust  company;  this  is  its  franchise, 
and  it  has  no  other. 

It  cannot  exercise  the  right  of  banking,  because  that  right 
is  not  included  in  the  grant  as  one  of  its  franchises,  and  this 
disability  exists  without  reference  to  the  prohibitions  contained 
in  the  charter.  Then,  as  to  the  mode  and  means  by  which  the 
conceded  franchise  may  be  used  and  enjoyed,  and  as  to  the 
mode  and  means  by  which  the  incidental  right  to  use  the  stock 
before  stated  may  also  be  used  and  enjoyed,  we  are  first  to  look 
to  the  charter,  and  if  it  contain  any  special  provisions  in  these 
respects,  they  must  be  pursued,  or  if  it  contain  any  special 
prohibitions,  they  must  be  obeyed;  but  in  the  absence  of  either, 


758         Ohio  L.  I.  &  T.  Co.  v.  MEBCHAiirrs'  Era  Co.     [Tenn. 

we  must  look  to  the  general  law.  The  charter,  after  conferring 
the  general  franchise,  provides  that  the  corporation  shall  have 
power  to  establish  agencies  in  Tennessee  or  elsewhere,  and 
power  ''to  do  and  perform  all  other  things  necessary  to  pro- 
mote the  objects"  of  the  grant;  it  is  silent  as  to  any  other 
mode  or  means  by  which  the  rights  of  the  corporation  shall  be 
used  or  enjoyed,  and  leaving  this  matter  to  the  corporationi 
expressly  grants  to  it  indefinite  powers  to  do  all  other  things 
necessary  to  promote  the  objects  of  the  incorporation.  A  re- 
striction, however,  is  imposed  to  this  extent,  that  it  shall  not 
''exercise  banking  privileges,"  or  "issue  bills  of  credit,"  or  put 
in  circulation  any  note,  draft,  check,  or  change  ticket,  intended, 
or  the  tendency  of  which  will  be,  to  "circulate  as  change  or 
currency."  Now  it  is  evident  that  these  prohibitions  resolve 
themselves  simply  into  one,  and  that  is,  that  the  corporation 
shall  not  exercise  the  powers  and  functions  of  banking.  It 
shall  not  issue  bills  of  credit,  or  put  in  circulation  other  papery 
intended,  or  the  tendency  of  which  will  be,  to  circulate  as 
change  or  currency,  that  is,  it  shall  "  not  exercise  banking 
privileges."  '  It  does  not  deny  to  the  corporation  the  right  to 
be  a  party,  as  maker  or  holder,  to  any  note,  drafts  or  check, 
but  only  tiiat  it  shall  not  issue  such  paper  or  bills  of  credit,  or 
change  tickets,  with  the  intention  that  it  shaU  circulate  as 
currency.  In  other  words,  the  prohibitions  are  directed,  not 
against  particular  acts,  but  against  a  business  or  pursuit. 

We  think  it  very  clear  that  the  corporation,  as  an  insurance 
and  trust  company,  had  the  right  to  borrow  money,  receive 
deposits,  draw  or  purchase  drafts  or  checks  in  its  proper  busi- 
ness, as  incidental  powers  necessary  to  the  proper  use  and  en- 
joyment of  its  franchise,  and  that  any  such  transaction  would 
be  valid  and  obligatory  upon  it  There  are  no  restrictions  in 
the  charter,  denying  it  the  right  to  do  any  of  these  acts;  on 
the  contrary,  it  expressly  confers  the  power  to  do  any  act  or 
thing  necessary  to  promote  the  objects  of  the  charter. 

In  Angell  &  Ames  on  Corporations,  c.  8,  sec.  12,  it  is  said 
that  "in  general  an  express  authority  is  not  indispensable  to 
confer  upon  a  corporation  the  right  to  become  drawer,  indorser, 
or  acceptor  of  a  bill  of  exchange,  or  to  beoome  a  party  to  any 
other  negotiable  paper."  It  is  sufficient,  if  it  be  implied,  as 
the  usual  and  proper  means,  to  accomplish  the  purposes  of  the 
charter:  Story  on  Bills,  sec.  79;  2  Kent's  Com.,  lect  88,  p.  289; 
BroughUm  v.  Manchester  Water  Works  Ccy  8  Bam.  &  Aid.  1. 

In  the  Union  Bank  v.  Jacobs^  6  Humph.  525,  Turley,  J.,  in 
delivering  an  able  opinion  on  this  subject,  says  that  "a  cor- 


May,  1850.]   Omo  L.  I.  &  T.  Co.  17.  Merchants'  etc.  Co.   759 

poration  is,  in  the  estimation  of  law,  a  body  created  for  special 
purposes,  and  there  is  no  good  reason  why  it  should  not,  in 
the  execution  of  these  purposes,  resort  to  any  means  that 
would  be  necessary  and  proper  for  an  individual  in  executing 
the  same,  unless  it  be  prohibited  by  the  terms  of  its  charter, 
or  some  public  law,  from  so  doing."  In  further  illustration  ojf 
this  subject,  we  shall  merely  refer  to  Angell  &  Ames  on  Corp. 
02;  Che$Ur  Glass  Co,  y.  Dewey,  16  Mass.  102  [8  Am.  Dec.  128]; 
Baird  v.  Bank  of  Washingiony  11  Serg.  &  R.  418. 

Now,  by  what  agency  or  means  could  the  proper  objects  of 
the  corporation  be  affected;  its  funds  be  secmred,  remitted,  or 
transferred;  its  trusts,  however  numerous  or  various,  be  exe- 
cuted; its  investments  be  made  in  stocks,  or  otherwise,  as  al- 
lowed by  the  charter;  and  its  business  and  interests  as  an 
insurance  and  trust  company  be  managed  and  conducted,  at 
different  and  often  at  distant  places,  if  we  deny  to  it  the  rights 
and  powers  before  stated  ?  We  see  no  reason  why  it  should 
not  employ  the  usual  and  appropriate  means  which  a  natural 
j)erson  might  employ  to  effect  any  of  these  objects.  And  the 
right  to  draw  checks  and  drafts  creates  a  necessity  to  provide 
agencies,  procure  acceptances,  and  provide  ways  and  means 
for  the  honor  of  its  paper.  Without  pursuing  this  part  of 
the  subject  further,  it  seems  to  us  that  so  fiar  as  relates  to 
the  question  of  competency  and  power,  the  corporation  had 
the  competency,  power,  and  capacity  to  be  a  party  to  any 
of  the  contracts  and  agreements  stated  in  the  bill.  That  is,  we 
do  not  think  that  those  transactions  should  be  held  as  void 
for  the  want  of  any  competency  in  the  corporation,  as  cme  of 
the  parties,  to  enter  into  them,  as  in  the  case  of  a  minor  or 
feine  covert,  whose  contract  is  to  be  considered  as  void  for  want 
of  competent  power  to  make  it.  But,  nevertheless,  those  trans- 
actions remain  subject  to  the  other  question,  the  question  of 
illegality,  in  the  same  manner  as  if  they  had  been  the  acts  of 
a  natural  person,  subject  to  similar  restrictions  as  those  im- 
posed upon  the  corporation. 

It  is  agreed  that  the  transacticms  stated  in  the  bill  are  illegal, 
])ecause  they  contravene  the  restricticms  contained  in  the  char* 
ter  of  the  Nashville  company,  and  also  the  restrictions  and  pol- 
icy of  our  restraining  law  of  1827,  chapter  85.  Under  this  law 
(1827),  no  person  has  the  right,  unless  indeed  he  have  a  grant 
from  the  state,  to  establish  any  banking  institution  or  to  issue 
any  notes,  bills,  or  other  paper  for  such  purpose. 

The  business  of  banking  may  consist,  as  is  well  known,  in 
receiving  deposits,  iu  loaning  and  borrowing  money,  and  in 
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buying  and  Belling  exchange,  which  is  usually  effected  by 
drafts,  checks,  and  other  paper;  that  is,  banking,  when  viewed 
in  detail,  may  consist  in  a  series  and  succession  of  acts  of  this 
character,  intended  to  be  pursued  and  continued  as  a  businees 
and  occupation.  It  was  a  common-law  right,  which  any  per- 
son might  lawfully  exercise,  until  it  was  restrained  by  the  act 
of  1827,  upon  considerations  of  high  public  policy  and  intereet: 
AttarMy^Cfenetid  v.  Utica  Ins,  Co.,  2  Johns.  Oh.  377.  But  it  is 
to  be  considered  that  the  prohibition  goes  to  the  business  and 
occupation  of  banking,  and  not  to  any  one  or  more  of  the  acts 
in  detail,  before  stated;  and  therefore  any  person  may,  in 
many  transactions  of  like  character,  borrow  or  loan  moooey, 
and  be  a  depositary  of  money,  buy  or  sell  exchange,  and  be 
the  drawer  or  holder  of  any  kind  of  commercial  paper,  as 
notes,  bills,  and  drafts,  provided  that  it  be  not  in  the  business 
and  pursuit  of  banking. 

The  same  may  be  said  of  the  corporation  in  question;  it  has 
the  corporate  capacity,  as  we  have  seen,  to  do  any  of  the  acts 
before  eniunerated,  as  a  natural  person  has  capacity  to  do  the 
same,  and  they  will  be  held  alike  obligatory  upon  each*  The 
question  under  the  law  is,  whether  the  corporation  or  person  is 
engaged  in  the  business  of  banking,  or  in  other  words,  whether 
the  acts  in  question  taken  together  do  constitute  the  business 
and  pursuit  of  banking.  For  the  prohibition  goes  not  to  the 
acta  in  detail,  but  to  the  business  or  pursuit  to  which  they  have 
reference.  We  have  before  considered  the  nature  and  extent 
of  the  restrictions,  in  this  respect,  contained  in  the  charter, 
and  it  will  be  seen  that  they  are  in  substance  and  effect  the 
same  as  those  contained  in  the  general  law  of  1827,  and 
founded  upon  the  same  considerations  of  public  policy  and 
interest 

The  law  of  1827  establishes  a  local  policy  for  the  state,  and 
can  have  no  inherent  force  or  effect  beyond  its  limits;  it  does 
not  therefore  apply  to  or  in  any  manner  affect  the  present 
transaction,  because  the  contracts  stated  in  the  bill  were  made, 
and  to  be  executed,  in  a  foreign  state,  that  is,  in  the  state  of 
New  York.  But  as  to  the  restrictions  incorporated  in  the  char- 
ter of  the  Nashville  company,  they  have  no  reference  to  any 
limits  or  locality,  but  restrain  the  action  of  the  corporation, 
wherever  it  may,  by  comity,  be  permitted  to  exercise  its  pow- 
ers and  functions.  These  restrictions  do  therefore  apply  with 
(ull  force  to  the  transactions  stated  in  the  bill. 

There  is  no  question  but  that  it  was  perfectly  competent  for 
the  corporation  to  exercise  all  or  any  of  its  powers,  in  the  state 
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of  New  York,  or  other  foreign  state,  provided  that  it  did  not 
violate  the  public  law  or  policy  of  such  state.  A  corporation 
may  be  said  to  have  its  residence  in  the  state  where  it  is  cre- 
ated, and  it  cannot  migrate  from  it;  because  ^4t  exists  only  in 
contemplation  of  law  and  by  force  of  law,  and  where  that  law 
ceases  to  oiierate,*  and  is  no  longer  obligatory,  the  corporation 
can  have  no  existence."  But  its  existence  in  the  state  where 
it  was  created  and  resides  is  recognized  in  foreign  states,  and 
like  a  natural  person,  it  may  by  its  agents  make  any  contract 
or  do  any  act  in  a  foreign  state,  without  the  scope  of  its  limited 
powers,  which  is  not  prohibited  by  the  foreign  state.  This  is 
a  well-settled  principle,  founded  in  the  comity  of  states:  Bank 
of  Augusta  v.  Earle,  13  Pet.  521. 

Now,  as  to  the  character  of  these  contracts  and  dealings  be- 
tween Vermilye  and  Norvell,  the  agents  of  the  two  corpora- 
tions, construing  the  charter  as  we  do,  and  as  it  was  construed 
by  this  court  on  a  former  occasion,  there  can  be  no  question 
but  that  they  were  in  contravention  of  the  restrictions  contained 
in  the  charter  of  the  Nashville  company,  and  were  an  abuse 
and  perversion  of  its  powers  to  purposes  not  intended  by  the 
act  of  incorporation.  It  was  a  dealing  in  exchange  for  profit, 
as  a  business  and  occupation. 

It  is  true  that  Vermilye  had  no  actual  knowledge  of  the  cor- 
porate restrictions  referred  to,  and  that  he  acted  upon  and 
acceded  to  the  propositions  of  Norvell  in  full  faith  and  confi- 
dence that  they  were  authorized,  legal,  and  proper,  and  that 
the  engagements  he  had  undertaken  to  perform  for  Norvell 
were  legitimate  and  proper. 

But  taking  it  for  granted  that  the  law  imputes  the  notice  of 
these  restrictions,  how,  then,  will  stand  the  case  in  reference  to 
the  question  of  illegality?  The  plaintiff  could  not  be  involved 
in  it,  tmless  it  further  appear  that  its  agent  had  actual  notice 
that  defendant  was  dealing  in  exchange  as  a  business  and 
occupation,  and  that  the  acts  and  things  that  Norvell,  the 
agent,  engaged  him  to  do  were  connected  with  and  in  the  per- 
formance of  that  illegal  business. 

If  Vermilye  had  such  knowledge,  it  would  follow  that,  in 
acceding  to  Norvell's  propositions,  and  undertaking  to  perform 
the  offices  and  duties  that  he  did  perform,  he  concurred  with 
Norvell  in  a  breach  of  the  restrictions  contained  in  the  charter 
of  the  Nashville  company. 

This  concurrence  places  him  certainly  at  fault,  but  in  our 
judgment  not  by  any  means  an  equal  fault,  in  pari  deUctOj  with 
the  other  party.    Norvell  was  the  principal  offender,  and  the 
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corporation*  ratified  and  approved  his  acts.  The  prohibition 
was  pointed  especially  at  the  corporation,  was  intended  to 
limit  and  restrain  its  action,  and  to  protect  persons  having  any 
transactions  with  it  against  fraud,  imposition,  or  other  deceit- 
ful practice.  It  was  intended  likewise  to  guard  and  protect 
the  public  interest  against  the  very  injurious  consequences 
that  must  necessarily  result  from  irresponsible  banking,  and  a 
doubtful  and  spurious  circulating  medium. 

Upon  these  grounds,  therefore,  and  in  view  of  the  prindplea 
and  cases  before  referred  to,  which  we  need  not  repeat,  we 
think  it  very  apparent  that  the  complainant  was  not  in  pari 
delicto  with  the  defendant  in  the  transactions  stated  in  the  bill. 

We  may  further  observe  that,  ordinarily,  there  is  great  in- 
equality in  the  condition  of  parties  situated  as  these  were;  for, 
as  a  matter  of  fact,  no  one  except  the  agents  of  the  corpora- 
tion, as  it  seems  to  us,  could  be  well  advised  of  the  nature  and 
character  of  its  business,  and  whether  a  given  transaction  waa 
or  was  not  in  violation  and  fraud  of  the  restrictions  contained 
in  the  charter. 

It  is  very  true  that  every  one  must  be  held  to  a  knowledge 
of  the  law.  But  that  is  not  the  question.  It  is,  whether,  the 
law  being  known  or  the  prohibition  being  known,  a  given  state 
of  &ots  exists;  whether,  for  instance,  the  corporation  is  in  the 
exercise  of  prohibited  powers,  and  whether  a  given  transaction 
is  under  the  ban  of  such  prohibition.  We  cannot  doubt  but 
that,  in  this  respect,  the  parties  do  occupy  very  different  and 
unequal  ground. 

We  have  seen  that,  in  general,  where  there  is  great  inequality 
in  the  circumstances  and  condition  of  the  parties  to  an  illegal 
contract,  which  we  conceive  to  be  the  present  case,  the  principle 
is,  that  they  are  not  to  be  held  as  in  pari  deUeto. 

We  are  of  opinion,  therefore,  that  the  complainant  is  not 
repelled,  by  reason  of  the  illegality  relied  upon  in  the  defense; 
but  is  entitled  to  relief;  and  that,  in  granting  it,  the  court 
will  promote  both  the  claims  of  private  justice  and  the  ends  of 
public  policy. 

It  is  to  be  observed,  however,  that  the  relief  is  against  the 
contract,  and  not  upon  the  contract;  for  we  have  seen  that  in 
the  nature  of  things,  the  law  cannot  enforce  an  illegal  con- 
tract, although  the  parties  be  not  vn  pari  delicto.  But  it  ia 
consistent  with  itself,  that  the  law  shall  annul  such  contract, 
and  place  the  parties  in  all  respects  in  staiu  quo. 

We  shall  briefly  dispose  of  the  remaining  questions  in  the 
ca&e. 
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2.  And  in  the  next  place,  iu  what  manner  and  to  what  ex- 
tent are  the  defendants  liable? 

It  is  insisted  by  complainant's  counsel  that  the  persons  who 
are  the  stockholders  in  the  Nashville  company  are  liable,  not 
as  corporators,  but  in  their  individual  and  natural  capacity, 
for  the  demands  stated  in  the  bill. 

In  support  of  this  position,  it  is  assumed  that  Norvell  was 
their  agent,  and  that  in  said  transactions  with  the  complain- 
ant he  perpetrated  a  fraud,  for  which  his  principals,  said  stock- 
holders, are  personally  liable;  and  it  is  also  assumed  that  the 
stockholders  are  liable  on  the  ground  of  partnership. 

Now,  we  have  seen  that  it  was  the  corporation,  and  not  the 
persons  who  were  its  stockholders,  that  executed  the  power  of 
attorney  to  Norvell,  and  that  he  professed  to  act  under  that 
power  for  the  corporation,  and  not  for  the  persons  who  were 
the  owners  of  its  stock.  But  it  is  argued  that  the  corporaticm 
had  no  such  power  or  authority  under  its  charter  as  Norvell 
assumed  to  exercise,  and  for  want  of  competency,  was  not 
bound  by  his  acts;  that  the  persons  acting  as  the  directory  of 
of  the  corporation  were,  in  legal  e£fect,  the  agents  of  the  stock- 
holders in  their  private  capacity,  and  as  such,  ratified  and 
confirmed  the  acts  of  said  agent;  that  the  stockholders  re- 
ceived whatever  advantage  there  was  accruing  from  the  acts 
of  said  agent;  and  that,  as  the  corporation  was  not  bound  and 
could  not  be  bound  thereby,  for  want  of  any  inherent  power 
to  enter  into  those  transactions,  either  by  itself  or  its  agent, 
it  follows  that  the  stockholders,  in  their  private  capacity,  must 
be  regarded  as  the  principal  of  said  agent,  and  be  bound  by 
his  acts.  For  the  same  reason,  it  is  likewise  insisted  that  as 
the  stockholders  were  not  acting  in  conformity  to  or  imder  the 
protection  of  the  charter,  their  acts,  in  this  respect,  must  be 
held  obligatory  on  them  as  natural  persons  associated  on  the 
principle  of  partnership. 

Now,  the  whole  argument  is  based  upon  the  assumption, 
stated  in  the  bill,  that  the  contracts  made  by  Norvell  in  the 
name  of  the  corporation  were  not  the  business  of  the  corporation 
proper,  but  of  the  stockholders,  who  thus  formed  an  association^ 
amounting  in  fiict  to  a  partnership,  for  the  purpose  of  carrying 
on  that  kind  of  business. 

We  do  not  understand  it  to  be  assumed,  nor  is  there  any- 
thing in  the  case  to  warrant  the  assumption,  that  the  persons 
owning  the  stock  in  said  corporation  did,  by  any  voluntary  act 
and  purpose,  form  a  partnership  or  association  to  carry  on  the 
business  of  exchange  in  the  name  of  the  corporation,  as  a  sepa- 
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Tate  and  distinct  business,  in  addition  to  the  proper  and  legiti- 
mate business  of  the  corporation;  but  that,  not  so  intending, 
but  only  intending  to  do  a  corporate  business  in  the  name  of 
the  corporation,  they  assumed  and  exercised  powers  not  con- 
ferred by  the  charter,  as  to  which,  from  legal  necessity,  they 
are  liable,  and  liable  as  partners;  because,  in  pcnnt  of  &ct, 
Norvell  professed  to  act  as  the  agent  of  the  corporation,  in  vir- 
tue of  the  power  exhibited  to  the  plaintiff's  agent,  who  like- 
wise understood  that  he  was  contracting  with  the  corporation; 
nor  did  it  occur  to  the  mind  of  the  agent  of  either  party  that 
the  stockholders  were  a  party  to  said  contracts,  in  any  sense 
other  than  as  corporators.  In  point  of  form,  the  contracts  were 
made  with  the  corporation,  and  so  in  fact  were  they  intended 
by  the  agents  who  negotiated  them. 

Now,  if  the  legal  effect  correspond  with  the  form  and  the 
original  and  actual  intention;  if  the  corporation,  having  a  legal 
competency  to  make  the  contracts,  has  incurred,  to  the  fullest 
extent,  whatever  obligation  they  were  intended  to  imjXMe,  then 
it  is  evident  that  the  whole  argument,  asserting  the  personal 
responsibility  of  the  stockholders,  must  fall  to  the  ground. 

We  have  seen,  in  a  former  part  of  this  opinion,  that  the  cor- 
poration had  power,  under  its  charter,  to  borrow  money,  draw 
<ur  purchase  drafts  or  checks,  and  provide  agencies  for  their 
acceptance  and  payment,  as  incidental  to  the  proper  use  and 
enjoyment  of  its  franchise;  and  in  a  word,  that  so  far  as  relates 
to  the  question  of  power,  the  corporation  had  the  power  and 
capacity,  as  another  person,  to  be  a  party  to  any  of  the  con- 
tracts and  agreements  stated  in  the  bill,  and  that  it  has  incurred 
whatever  obligation  they  were  intended  to  impose. 

Whether  those  contracts  were  made  in  violation  of  public 
policy,  is  a  different  question,  not  going  to  the  powers  inherent 
in  the  corporation,  in  virtue  of  its  charter.  This  latter  ques- 
tion would  be  alike  applicable  to  natural  persons  as  to  this 
corporation,  and  it  arises  only  upon  an  abuse  of  conceded 
powers  to  purposes  and  objects  which  are  prohibited. 

It  follows,  therefore,  that  Norvell  was  not  the  agent  of  the 
stockholders  in  their  private  and  natural  capacity,  and  that 
they  are  not,  in  this  character,  bound  by  his  acts.  But  on  the 
contrary,  the  corporation,  as  such,  was  the  principal,  and  has 
incurred  whatever  responsibility  properly  belongs  to  the  acts 
of  Norvell,  in  the  performance  of  his  agency. 

As  to  the  liability  of  a  corporation  for  the  acts  of  its  agentSi 
that  depends  upon  wcll-sottlcd  principles,  applicable  to  the  re* 
lation  of  principal  and  agent.    A  corporation,  whether  moni- 
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cipal  or  private,  is  liable,  like  a  natural  person,  for  the  con- 
tracts, frauds,  and  torts  of  its  agent.  It  must,  of  course,  be 
understood  that  the  acts  of  the  agent  which  impose  a  liability 
on  his  principal,  either  ex  contractu  or  ex  delicto,  must  be  in 
the  performance  of,  or  connected  with,  the  business  of  the 
agency:  Thayer  v.  Bostoriy  19  Pick.  513  [31  Am.  Dec.  157]; 
Yarborough  v.  Bank  of  England^  16  East,  6;  Smith  v.  Birming^ 
ham  Gaa  Light  Company y  1  Ad.  &  El.  526;  Clark  v,Wa$hingion^ 
12  Wheat 40;  Bakery. Boston,  12  Pick.  184  [22  Am.  Dec. 421]^ 
Fowle  V.  Alexandria,  3  Pet.  409. 

And  so,  on  the  other  hand,  it  may  be  observed  that  the  offi* 
ccr  or  agent  of  a  corporation  is  liable  to  the  corporation  for  all 
damages  occasioned  by  his  violation  of  the  duties  and  obliga- 
tions he  owes  to  his  principal,  whether  it  consists  in  positive 
misconduct,  or  neglect,  or  omissions:  Angell  &  Ames  on  Corp. 
251;  Robinson  v.  Smithy  3  Paige,  232  [24  Am.  Dec.  212];  Charir 
table  Corporation  v.  Suttony  2  Atk.  406. 

Assuming,  then,  that  the  stockholders  are  not  liable  upon 
the  grounds  or  to  the  extent  contended  for  by  complainant's 
counsel,  yet  we  are  of  opinion  that  they,  the  stockholders,  are 
liable  personally  to  the  extent  of  their  stock. 

We  have  seen,  in  construing  the  charter  of  the  Merchants' 
Insurance  and  Trust  Company  of  Nashville,  that  the  seventh 
section  of  the  charter  of  the  Knoxville  company,  act  1838,  c. 
206,  forms  a  component  part  of  the  charter  of  the  former  com- 
pany, and  that  it  provides  "  that  the  individual  property,  both 
real  and  personal,  of  every  stockholder  in  said  institution 
shall  be  held  and  bound  for  the  payment  of  the  debts  of  said 
corporation,  to  the  fall  amount  of  his  or  her  stock  in  said  cor- 
poration." The  sixth  section  of  the  same  charter  confers  upon 
the  corporation  the  right  to  invest  its  capital  stock  in  certain 
other  stocks,  or  to  loan  the  same  on  real  or  personal  security. 

Now,  the  capital  stock  is  a  trust  fund,  provided  and  in- 
tended to  be  safely  kept  for  the  security  and  benefit  of  credi- 
tors of  the  corporation,  and  is  subject  to  be  used  and  applied 
only  in  conformity  to  the  provisions  and  i)ermis8ions  of  the 
charter.  It  is,  upon  general  principles,  the  duty  of  the  stock- 
holders to  pay  in  the  stock,  or  if  there  be  any  special  provis- 
ions in  that  respect  in  the  charter,  of  course  they  are  to  be 
complied  with.  The  stock  subscribed  and  agreed  to  be  paid 
becomes  the  property  of  the  corporation,  and  its  directory, 
who  may  be  regarded  as  the  trustees  of  the  fimd,  have  the 
right,  and  in  a  court  of  equity,  at  the  instance  of  a  creditor. 
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may  be  required,  to  enforce  its  payment:  Br%gg%  y.  Penniman^ 
8  Cow.  896  [18  Am.  Dec  454].  As  r^ards  the  interest  of  the 
stockholder  in  the  capital  stock,  it  is  not  a  chattel  interest^ 
but  is  in  the  natore  of  a  chose  in  action,  being  a  mere  right  to 
demand  the  dividends  as  they  become  due,  and  at  the  disso- 
lution of  the  corporation  to  demand  its  return,  or  the  residue 
thereof^  after  the  claims  and  demands  of  creditors  shall  have 
been  first  satisfied.  The  interest  of  the  corporation  and 
stockholders  in  this  fond  is  to  be  regarded,  in  all  respects,  as 
subordinate  to  the  claims  and  demands  of  creditors.  They 
have  no  right  to  withdraw  it,  or  in  any  wise  to  endanger,  im- 
pair, or  diminish  it,  to  the  prejudice  of  the  superior  claims  of 
creditors:  Angell  &  Ames  on  Corp.,  c  16, 17;  Kirby  v.  PoiUry 
4  Ves.  751;  WUdman  v.TFtUman,  0  Id.  177;  BrightmU  v.  Mai- 
lory,  10  Yerg.  196;  Wood  v.  Dummer^  8  Mason,  808. 

In  the  present  case,  the  corporation,  by  its  charter,  was  per* 
mitted  to  use  its  capital,  the  trust  fond,  in  a  given  manner, 
supposed  to  be  least  hazardous  to  the  rights  of  creditors,  and 
to  make  it  available  in  dividends  and  interest;  but  to  compen- 
sate the  risks  to  creditors,  the  charter  imposes  upon  the  stock- 
holders  the  personal  responsibility  for  the  capital,  to  which  wo 
have  alluded. 

It  was  not  the  intention  of  the  charter  that  the  capital  stock 
should  be  carried  into  the  business  of  the  corporation,  and  form 
a  part  of  its  general  assets;  because  the  charter  prescribing  a 
given  mode  in  which  it  may  be  used,  impliedly  excludes  any 
other,  and  if  used  in  any  other  manner  than  that  permitted,  it 
would  be  equivalent  to  a  withdrawal  of  the  fond« 

But  the  intention  was  that  the  stock  should  be  kept  separate 
and  apart  firom  the  other  fonds  and  business  of  the  corporap 
tion,  subject  only  to  be  invested  and  used  in  the  manner  before 
stated,  and  be  always  ready  in  its  distinctive  character  as  stock, 
to  meet  the  debts  of  the  corporation.  Nor  was  it  the  intention 
that  creditors  should  be  necessarily  involved  in  any  question 
touching  the  manner  in  which  the  corporation  may  have  used 
the  stock.  The  liability  of  the  stockholders  depends  upon  no 
contingency,  but  is  perfect  and  absolute,  whether  the  corpora- 
tion have  abused  its  privilege  or  not  The  statute  makes  the 
individual  property  of  every  stockholder  liable  for  the  debts,  to 
the  extent  of  his  stock;  and  this  liability  imposed  by  statute 
is  cumulative  to  the  liability  of  the  stock,  which  is  so  liable, 
as  we  have  seen,  upon  general  principles. 

In  Brigga  v.  PenmrnaUj  in  the  court  of  errors  of  New  York,  8 
Cow.  895  [18  Am.  Dec.  454],  Spencer,  senator,  says,  alluding 
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to  the  capital  stock:  '*  This,  being  corporate  property,  is  a  fond 
for  the  benefit  of  creditors,  existing  entirely  independent  of  any 
statutory  provision.  Then  comes  the  act,  1  R  L.  247,  which 
declares  that  in  the  event  of  a  dissolution,  the  stockholders  at 
the  time  '  shall  be  liable  to  the  extent  of  their  respective  shares 
of  stock  held  in  such  company,  and  no  further.'  Surely,  the 
legislature  did  not  mean  to  declare  that  the  stockholders  should 
be  liable,  as  they  had  already  agreed  to  be  liable,  and  as  they 
were  liable  at  common  law.  Something  more  was  intended, 
and  it  is,  to  my  mind,  very  clearly  expressed  that  the  extent 
of  the  stock  held  by  them  should  be  the  measure  of  their  in- 
dividual liability  to  creditors.  The  statute  does  not  refer  to 
them  in  their  corporate  capacity,  but  as  individual  stockhold- 
ers;  and  it  declares  their  liability,  without  reference  to  the 
amount  they  may  have  paid  in  on  their  stock.'' 

It  will  be  further  observed  that  the  charter  makes  the  entire 
property,  real  and  personal,  of  the  stockholder,  liable;  thus  in- 
cluding everything  upon  which  a  personal  responsibility  could 
be  enforced.  Its  effect,  therefore,  is  to  impose  a  personal  lia- 
bility upon  the  stockholders  to  the  extent  of  their  stock,  and  a 
lien  upon  their  property,  both  real  and  personal,  for  its  secur- 
ity and  payment.  But  this  liability  is,  in  its  nature,  several, 
and  limited  to  the  amount  of  their  stock  respectively:  Bright' 
wU  V.  MaUoryy  10  Yerg.  198;  Crease  v.  Babcock^  10  Met  657. 

As  to  the  effect  of  the  deed  of  assignment  upon  the  capital 
stock,  we  may  observe  that  it  is  not  expressly  included  in  that 
assignment,  and  considering  its  distinctive  nature  and  charac- 
ter, and  that  it  could  not  properly  form  any  part  of  the  general 
assets  of  the  corporation,  we  are  of  opinion  that  the  capital 
stock  is  not  in  any  wise  included  in  or  affected  by  the  deed  of 
assignment;  if,  indeed,  it  could  properly  be  the  subject  of  such 
assignment,  which  we  are  by  no  means  prepared  to  admit  • 

8.  In  the  last  place,  it  is  said  the  bill  is  multifiEuious.  It 
makes  the  persons  who  compose  the  members  of  the  cor- 
poration parties,  and  seeks  to  impose  upon  them  a  personal 
liability  in  their  private  capacity,  and  independent  of  the  char- 
ter, to  the  extent  of  the  complainant's  demand.  It  makes  the 
same  persons  parties  in  their  corporate  capacity,  and  seeks  to 
enforce  against  them  a  liability  as  corporators,  to  the  extent  of 
the  capital  stock  of  the  company;  it  makes  the  corporation,  as 
such,  a  party,  and  seeks  to  enforce  against  it  a  liability,  not  as 
upon  the  contract  stated  in  the  bill,  but  upon  the  ground  of 
fraud;  it  makes  the  trustees  in  the  deed  of  assignment  parties, 
and  impeaching  it  for  fraud,  seeks  to  set  aside  the  assignment! 
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and  to  subject  those  assets  to  the  payment  of  complainant's 
claims.  Now,  the  question  is,  whether  the  various  subjects 
and  parties  may  all  be  united  in  the  same  record,  as  one  suit 
And  we  are  clearly  of  the  opinion  that  they  cannot 

If  a  bill  '^seek  to  enforce  diflferent  demands  against  persons, 
liable  respectively,  but  not  as  connected  with  each  other,  it  is 
clearly  multifarious:"  Per  Lord  Eldon,  in  Scucton  v.  Davis,  1ft 
Ves.  79;  but  if  there  be  a  common  interest  in  the  plaintiffs, 
and  the  defendants  represent  and  are  interested  in  all  the 
different  questions  raised  in  the  record,  and  the  suit  have  a 
common  object,  it  is  not  to  be  considered  as  multifarious: 
CampbeU  v.  Maekay,  1  Myl.  &  Cr.  603.  The  interest  alluded 
to  must  not  be  remote  and  consequential,  but  such  as  will  be 
affected  and  concluded  by  the  decree:  Story's  Eq.  PL,  sec  140, 
226. 

Now,  as  to  the  deed  of  assignment,  that  is  one  thing  in 
which  the  trustees  are  interested,  and  it  is  their  duty  to  defend 
the  deed  and  administer  the  assets  placed  in  their  hands  in 
conformity  to  its  directions.  But  what  interest  have  the 
trustees  with  the  other  subjects  and  issues  sought  to  be  litigated 
in  the  same  bill?  Most  certainly,  none  whatever.  The  ques- 
tion of  fraud  and  partnership,  on  which  grounds  an  individual 
and  personal  liability  is  sought  to  be  imposed  upon  other 
defendants,  independent  of  any  liability  under  the  charter, 
form  a  separate  and  distinct  subject,  and  require  allegations 
and  proof,  as  to  which  the  trustees  representing  the  assignment 
have  no  interest  or  connection.  Nor  have  those  persons  thus 
sought  to  be  made  liable,  upon  grounds  independent  and  dis- 
tinct from  the  charter,  any  direct  connection  with  the  litigation 
as  to  the  deed  of  assignment.  The  contest  between  the  com- 
plainant and  those  parties  is,  whether  they  are  liable  upon 
the  facts  and  grounds  assumed  in  the  bill;  that  is,  upon  the 
grounds  of  fraud  and  partnership. 

This  issue  is  not  in  any  wise  connected  with  the  issue  pro- 
posed to  be  made  with  the  trustees,  as  to  whether  the  deed  of 
assignment  is  fraudulent  as  to  creditors.  The  hypothesis  that 
if  the  assets  named  in  the  deed  were  applied  to  complainant's 
debt,  it  would  pro  tanto  exonerate  those  defendants,  and  that 
they  are  interested  in  seeing  them  so  applied,  cannot  vary  the 
case;  because  the  question  is  not  whether  they  maybe  exoner- 
ated by  the  application  of  another  fund,  but  whether  they  are 
liable  at  all;  and  besides,  their  position  as  defendants  does 
not  authorize  them  to  assume  or  assert  any  such  pretended 
equity.    As  relates  to  the  contest  with  these  parties,  would 
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the  bill  have  been  defective  for  want  of  parties,  if  the  trustees 
and  the  interest  they  represent  had  been  ommitted?  and  on 
the  other  hand,  would  a  bill  impeaclung  the  assignment  fox 
fraud,  and  making  the  corporation  and  trustees  parties,  have 
been  defective,  if  those  other  persons  named  as  defendants  had 
been  omitted?    We  think  most  clearly  not,  in  either  case. 

We  have  seen  that  the  bill  seeks  to  subject  certain  defend- 
ants, upon  the  ground  of  fraud  and  partnership,  assuming  that 
the  contract  was  in  effect  not  made  with  the  corporation,  but 
with  those  defendants.  This  is  a  distinct  ground,  not  depend- 
ent upon  the  relation  which  the  defendants,  as  stockholders, 
sustain  to  the  corporation,  and  it  would  result,  if  maintained, 
in  their  personal  liability  to  the  extent  of  complainant's  d^ 
mand. 

But  failing  in  this,  the  bill  further  seeks  to  make  those  same 
persons  liable  in  their  corporate  character,  to  the  extent  of  the 
capital  stock,  upon  the  ground  that  the  plaintiff's  demand  is 
against  the  corporation,  as  upon  a  contract  made  with  a  cor- 
poration, and  that  the  stockholders  are  liable  for  its  debts  to  a 
certain  extent. 

Now,  it  seems  to  us,  that  in  this  respect  the  bill  is  defective; 
it  is  blending  in  the  same  record  two  separate  and  distinct 
cases,  or  an  incongruous  statement  of  the  same  case.  For  it  is 
very  evident  that  if  the  contract  on  which  the  complainant  re- 
lies was  made  with  the  corporation,  then  the  corporation  is 
liable,  and  those  defendants  are  liable  in  the  character  and  to 
the  extent  before  stated.  Here  is  a  simple  and  distinct  case 
in  itself.  It  is  equally  evident  that,  in  such  case,  they  would 
not  be  liable  as  partners. 

We  think  it  very  clear  that  the  bill  is  multifarious,  and 
without  extending  the  argument  further,  shall  merely  refer  to 
some  cases  illustrative  of  the  doctrine  on  this  subject:  Brophy 
V.  Jamiesonj  2  MoL  404;  ^Vhaley  v.  Dawaotiy  2  Sch.  &  Lef.  367; 
Campbell  v.  Machay,  1  Myl.  &  Cr.  603;  Ward  v.  Duke  of  Norths 
umberlandj  2  Anst.  469;  Dunn  v.  Z>mm,  2  Sim.  330;  SaMdge 
V.  Hydey  1  Jac.  151. 

The  bill  is  dismissed  without  prejudice. 


Ths  p&xiroiPAL  0181 D  CITED  in  Thomburg  ▼.  ffarritf  3  Coldw.  163,  to  tiM 
point  that  no  action  lios  on  any  contract  the  oonsideration  of  which  ia  either 
wicked  in  itself  or  prohibited  by  Uw,  bat  if  the  illegality  ia  not  the  considera- 
tion of  the  contract,  and  it  la  wholly  diaoonnected  from  it»  the  oontnot  ia 
valid  though  the  occasion  for  making  it  aroae  oat  of  an  illeg»l  act;  to  tba 
point  that  the  remedy  npon  illegal  oontraoti  b  not  denied  nnlen  the  ocmtrMt 
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grow  immediately  out  of  and  be  connected  with  the  illegal  act»  in  J<mm  t. 
DavUbom,  2  Sneed,  465;  to  the  point  that  for  acts  done  by  the  agents  of  a 
oorporation,  either  in  ctmtraetu  or  In  deUeto,  in  the  oonrae  of  its  Inuinefls  and 
of  their  employment^  the  corporation  ia  reeponaible  as  an  indiTidnal  is  re- 
sponsible under  similar  circamstancesy  in  Whelem  t.  Seoomi  Natinmal  Bank,  1 
Bazl  476;  and  to  the  point  that  capital  and  debts  of  a  hanking  and  other 
moneyed  corporations  coostitate  a  trust  fmid  for  the  payment  of  creditors 
and  stockholders,  in  Jiarr  t.  Bank  qfWeat  Tenneaaee,  4  Cddw.  477;  and  the 
dktnm  of  the  principal  case^  that  the  bnsinees  of  banking  was  a  common-law 
right,  is  referred  to  in  Hmen  ▼.  Umon  Bank  qf  Tenneisee,  1  Sneed,  119. 

RioBXS  ov  Pabths  to  Illioal  on  Fbattdulknt  TBAXBAonoNS:  See  note 
to  Boi^  V.  Bardajf,  34  Am.  Deo.  766,  where  the  subject  is  discussed  at  length; 
Spurgeon  t.  McElwam^  27  Id.  266,  and  note,  where  prior  cases  in  this  ssrioa 
axe  refened  to;  Gramer  y.  Carraifyf  86  Id.  608.  A  party  in  pari  deSdo  can* 
not  enforoe  an  illegal  or  fraudulent  contract,  nor  will  it  be  revoked  or  re- 
scinded when  executed:  N<nri»  y.  Ncrriit  AdnCr,  35  Id.  138.  And  no  aotien 
can  be  maintained  on  an  illegal  contract,  for  an  action  cannot  spring  from  an 
agreement  to  do  an  imlawfnl  act:  Booker  y.  Vandewaier,  47  Id.  268;  NUUr  y. 
i>ii«K2M»,  44  Id.  716;  9re66  y.  fWcAtre,  40  Id.  419. 

CoMTRACT  FoDVDXD  ON  AoT  PROHIBITED  BT  Statdtb  undsr  a  penalty  ia 
Yoid  though  not  specially  so  declared:  O^Donnett  y.  Sweenqf,  39  Am.  Dec 
836.  A  penalty  imports  prohibition :  SeSdenbruder  y.  Charle$p  8  Id.  682;  Sharp 
Y.  Teeee,  17  Id.  479;  MiieheU  y.  SnM,  2  Id.  417. 

Pabtt  to  Illegal  Coivtraot,  nr  not  in  Pabx  Dkuoio^  may  leoofer  agpdnsft 
the  other  party:  Ora^  y.  Boberta,  12  Am.  Deo.  883. 

Contract  bt  Oorforation,  Which  is  Foebiddxv  bt  m  Ghabtib,  n 
VoiD^  and  no  recoYory  can  be  had  on  it:  Batdi  qfCkUUeothe  r,  Swoffne  H  oL^ 
82  Am.  Dec.  707,  and  note,  where  other  cases  are  collected. 

Corporation  hab  Powrb  to  Borrow  Monst  as  inoidantal  to  other  powera 
expressly  granted  to  it:  Bank  f/OdUhoAB  y.  OkUUeoAe^  80  Am.  Dec  185^ 
and  note  190^  where  the  power  of  municipal  oorporationa  to  bocrow  money  ia 
discussed  at  length. 

Ingidkntal  Corpgratb  Powers. — ^A  cosporation  has  no  righta  except 
snoh  as  are  specially  granted  or  as  are  incidental  or  necessary  to  give  effect 
to  the  powers  thus  granted:  State  y.  Mayor  etc  <^JI£iMB,  30  Am.  Dec  664; 
Peopler,  Utkalne.  Co.,  8Id.243;  N.  T.  Fkelne.  Co.  r.  Blp,  13 Id.  lOa  It 
oannot  extend  its  franchise  beyond  the  letter  and  spirit  of  its  act  of  inoor* 
pcfation:  LeggeU  y.  N.  J,  2i.  S  B.  Co,,  23  Id.  728;  Penn.  etc.  Ifae.  Co.  v. 
Dandredge,  29  Id.  643.  Buying  and  selling  are  necessarily  incidental  powers: 
Banker.  PoUkmx,  16 Id.  706;  McCarte^r.  Orpkan Aeylmm Sode^,  18 Id. 616. 

Acts  of  Agent  mat  Bind  Corporation,  though  the  authority  be  not 
under  seal  nor  in  writing,  and  the  authority  to  do  so  may  be  inferred  from 
foots  and  circumstances:  American  Insuranee  Co.  y.  Oakt^,  38  Am.  Dec  661; 
Oommerdal  Bank  qfNew  Orleans  y.  Newport  Mfg.  Co.,  86  Id.  171»  and  note, 
iriiere  prior  cases  are  cdUeoted. 

Prkedent  of  Corporation  BzosKDnio  ma  AcTBORirr  is  answerable  to 
the  corporation  for  any  damage  thereby  oooasianed:  Amerioam  Itunranee  Oe^ 
r.  Oakley,  38  Am.  Dec  661. 

Directors  of  Corporation  Deemed  Tbuktebb  in  Equitt:  See  note  te 
ffere^  y.  Veasie,  41  Am.  Dec  368. 

Stockholders'  Liabilitt  for  Corporate  Debts:  See  note  to  Freehnd  y. 
MdOuUmgh,  43  Am.  Dec  694  et  seq.,  where  the  subject  is  disoassed  at  length. 
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[11  HncPHmBTfl,  C7.1 

DMLABATiDira  OF  AoKRT  ABM  Apmhwibt.b  when  made  in  tht  parfonnaaM  of 
■ome  aet  that  would  bind  the  principaL  They  are  then  part  of  the  rm 
ffeikBt  and  are  in  the  natore  of  original  evidence. 

WaumATiosi  worn  Ajnamso  in  Evidbncb  Aoemt'b  AraoanoHs  against  prin* 
dpal  mnat  be  laid  by  firat  proving  the  faota  which  render  each  admiaaioofl 
competent.  < 

IxnACHiNO  WmoEas  bt  Pboov  of  Ck>iiTRADiCTORT  STATnoDm  can  only  be 
done  by  first  calling  witneaa'a  attention  to  the  alleged  conveiaatiopa,  and 
asking  him  if  he  had  held  the  particolar  oonversation»  stating  the  time, 
place,  and  person  involved  in  the  supposed  ocntradietioii. 

Thb  opimon  states  the  fietcts. 
/•  P.  SwaUy  for  the  plaintiff. 
/•  Peekj  for  the  defendant. 

By  C!ourt,  Totten,  J.  The  plaintiff  reoovered  two  judgments 
against  defendant  before  a  magistrate,  and  executions  thereon 
were  placed  in  the  hands  of  H.  Scroggs,  a  constable,  on  whi'^li 
it  appears  there  were  levies,  but  no  sale,  by  order  of  the  plain* 
tiff.  Some  years  after,  alias  executions  were  issued,  and 
thereon  they  were  superseded,  as  to  part  of  the  debt,  by  pro- 
ceedings in  the  circuit  court  of  Jefferson,  where,  on  an  issue  of 
payment  before  a  jury,  the  verdict  was  that  the  alleged  pay- 
ment had  been  made. 

The  defendant,  in  his  petition,  makes  no  point  on  the  levy, 
which  might  otherwise  be  considered  a  satis&ction,  and  we  are 
left  to  presume  that  the  levy  was  waived  by  agreement  of  the 
parties.  But  he  claims  a  credit  for  money  paid  to  the  con- 
stable, as  defendant  alleges  to  be  applied  to  these  judgments. 

To  prove  this  payment,  defendant  introduced  Travillian  and 
Ritchey,  who  testify  as  to  a  conversation  between  defendant 
and  Scrpggs,  the  constable,  as  to  a  payment  and  receipt  there- 
for, made  some  time  previously.  The  conversation  was  of  a 
previous  transaction,  and  it  does  not  appear  that  Scroggs  was 
then  acting  in  his  office  for  plaintiff,  or  that  he  was  then  acting 
as  agent  of  plaintiff,  but  the  contrary.  Scroggs's  deposition  was 
taken,  and  he  denies  any  such  payment  on  the  judgments  in 
question.  On  his  examination,  he  was  not  called  upon  to  say 
whether  he  had  had  the  conversation  referred  to  by  the  other 
witnesses.  The  court  gave  judgment  for  defendant,  and  the 
plaintiff  has  appealed  in  error  to  this  court 

It  is  here  objected,  first,  that  the  evidence  of  the  admissions 
of  Scroggs,  the  constable,  was  incompetent;  second,  that  there 
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is  a  decided  and  evident  preponderance  of  proof  against  the 
alleged  payment. 

As  to  the  first  question,  the  rule  is,  that  ^'where  the  acts  of 
the  agent  will  bind  the  principal^  Uien  the  representationsi 
declarations,  and  admissions,  respecting  the  subject-matter, 
will  also  bind  him,  if  made  at  the  same  time,  and  constituting 
part  of  the  res  gestx"  They  are  verbal  facts,  in  the  nature  of 
original,  and  not  hearsay,  evidence,  and  may  be  proved  by  an* 
other  as  well  as  by  the  agent  himself.  If,  tiierefbre,  the  act  of 
the  agent  is  admissible  in  evidence,  what  he  said  in  relation  to 
it,  while  performing  the  act,  is  likewise  admissible. 

Such  being  the  rule,  it  necessarily  follows  that  after  the 
agency  has  ceased,  or  after  the  transaction  in  which  the  person 
had  the  right  to  act  and  did  act  as  agent,  the  admissions  of  the 
agent  are  not  to  be  taken  as  the  admissions  of  the  principal, 
but  as  hearsay  merely. 

If  a  party  desire  to  prove  the  admissions  of  a  supposed  agent 
against  a  principal,  it  is  incumbent  on  him,  firsts  to  prove  the 
fsicts  which  render  such  admissions  competent,  acoording  to 
the  rule  before  stated,  otherwise  the  evidence  should  be  re- 
q;)ected:  See  1  Oreenl.  Ev.,  sec.  118;  Story  on  Agency,  sec 
184;  Oarth  v.  Howard^  8  Bing.  451;  8t%U$  v.  Western  R.  S. 
Co.,  8  Met  44  [41  Am.  Dec.  486]. 

Now,  in  the  case  beforo  us,  it  does  not  appear  that  at  the 
time  of  the  conversation  and  admissions  of  Scroggs,  before 
stated,  he  was  acting  either  in  his  office  for  the  plaintiff,  or  as 
agent  for  the  plaintiff  in  collecting  his  debt;  but  on  the  oon^ 
trary,  it  appears  that  the  conversation  was  of  a  transaction  and 
business  which  had  occurred  some  time  before,  in  regard  to 
which  it  is  to  be  presumed  his  agency  had  ceased,  and  there  is 
certainly  nothing  to  show  that  it  yet  continued  at  the  time  of 
the  convereation.  We  think  it  very  clear,  therefore,  that  the 
testimony  of  those  witnesses  was,  on  this  ground,  incompetent, 
and  that  the  objection  taken  to  it  should  have  been  sustained. 

Nor  was  their  testimony  competent,  in  the  present  state  of 
the  case,  to  discredit  or  impeach  the  evidence  of  Scroggs,  the 
plaintiff's  witness,  who  deposed  in  regard  to  the  alleged  pay* 
ment,  and  declared  that  no  such  payment  on  the  plaintiff's 
debt  had  been  made.  To  impeach  this  witness^  by  the  state- 
ment of  the  others,  it  was  first  necessary  to  call  his  attention 
to  his  alleged  conversation  and  admissions,  and  to  ask  him  if 
he  had  held  that  conversation  or  made  those  admissions.  If 
be  answered  by  a  denial,  it  would  then  be  competent  to  im* 
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peach  his  credit  before  fhe  jary,  by  proving  fhe  conTcrBation 
and  admisdonBy  bat  not  otherwise.  It  would  be  a  znanifeet 
Injustice  to  the  party  and  the  witness  to  impeach  his  character 
by  proof  of  statements  made  on  other  occasions,  without  first 
calling  his  attention  to  them,  and  giving  him  an  opportunity 
CO  explain  their  true  nature  and  character. 

It  might  appear  from  such  explanation  that  the  conversa* 
tkm  or  statement  was  unimportant  in  itself,  or  that  it  had 
been  wholly  misunderstood  or  misconceived  by  the  impeach* 
ing  witnesses.  If,  then,  it  be  proposed  to  contradict  and  im- 
peach the  witness,  by  proving  that  he  had  made  statements 
out  of  court  different  from  those  to  which  he  now  testifies,  it 
is  first  necessary  to  ask  him  as  to  the  ^'  time,  place,  and  per- 
son involved  in  the  supposed  contradiction,"  and  not  generally 
whether  he  had  ever  said  so  and  so,  or  always  made  the  same 
statement.  And  it  is  further  to  bo  observed  that  it  is  only  in 
regard  to  '^  matters  relevant  to  the  issue  that  the  witness  can 
thus  be  contradicted: "  See  1  Greenl.  Ev.,  sec.  462;  Cowen  & 
Hill's  Notes  to  1  Phill.  Ev.,  note  533;  Q^een'8  Caee^  2  firod.  & 
B.  813;  Regina  v.  St  Oeorgey  9  Car.  &  P.  489. 

Now,  in  the  present  case,  the  defendant  did  not  propose  any 
such  testimony,  nor  ask  the  plaintiff's  witness  any  question 
as  to  said  alleged  conversation  or  admission  about  the  pay- 
ment. If  he  had  done  so,  and  the  witness  had  denied  the  con- 
versation, it  would  then  have  been  competent  to  prove  it  by 
the  other  witnesses. 

In  the  next  place,  we  are  strongly  inclined  to  think,  from 
the  testimony  in  the  record,  that  the  alleged  payment  was  not 
in  fact  made.  The  true  state  of  the  case  most  probably  wad, 
that  a  payment  made  for  another  purpose  and  to  be  applied 
to  other  debts  was,  by  misapprehension  of  the  facts,  made  to 
apply  as  a  credit  to  plaintiff's  debt.  This  matter  will,  how- 
ever, be  again  submitted  to  the  circuit  court,  on  such  proof  as 
the  parties  may  bring  be&re  it. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded 
br  fbrther  proceeding. 

Aranwiiowa  or  Aavm  is  EvmnrcB  aoadtst  iu»  FuniiPAL.«-Q«n«niI]y» 
tfa»  deehgatiopsor  »4^iniiiiriffMof  oneinaa  oan  only  be  need  —  evidenoeagaiiMl 
anotlier  when  they  are  made  under  oath.  Bat  this  role  ia  not  nnxversal  in 
itaapplioatum.  An  important  ezoeption  ariaea  when  the  partiea  stand  towards 
each  other  in  the  relation  of  principal  and  agent.  In  soch  case,  the  agent 
•taads  in  the  pUoe  of  the  prindpal,  and  aets  for  and  in  his  behalf.  The 
nudrnt  Qui  faeU  per  aUm^/aeU  per  ee,  is  iafoked,  aad  as  the  principal's 
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cim  deelaratifioi  and  adnuarions  would  bind  hiniy  and  be  eridenoe  againii 
binit  80  those  of  the  agent  will  be  reoeived  in  evidence  against  the  prindpal, 
the  aame  ae  if  he  had  oondncted  in  person  the  transaction  in  which  the  ad- 
missions were  made,  ^e  rule  applicable  to  the  introduction  in  evidence  of 
the  admissions  of  agents,  as  deduced  from  the  authorities,  seems  to  be  that 
where  they  are  made  by  an  agents  in  a  matter  within  the  scope  of  his  anthor- 
ity»  at  the  time  of  and  relating  to  the  transaction,  and  are  a  part  of  the  res 
f^tUB,  such  admisBons  will  be  admitted  in  evidence  against  the  prindpal,  and 
the  agent  himself  need  not  be  called:  PimuxY,  MeAdoo,  OS'S.  C.  66;  Ander- 
SMT.  Borne,  Waiertown,  and  Ogdauburg  R.  R.  Co.,  54  K.  T.  334;  WSaard^. 
^ncUivAafit,  36 Conn.  396;  Sweatlandy.  lUmoSa and  Mimas^  TekgmpkOo., 
S7  Iowa,  433;  Robinaon  ▼.  Watkm,  68  Mo.  380;  Lmbiom  v.  Rcmmy,  75  HL  216; 
L(tfaif(tUdtlnd.  R.  R.  Co,  y,  Ehman,  30 Ind.  83;  RoweUy.  KUin,  44  Id.  290; 
Bmmhamy,  Chnmd  IVunifc J?'y  Co.,  63 Me.  298;  Cbmp&e/tv.  HtuinQB,  ^  At)l, 
612;  WhiUy.  MUkr,  71  K.  Y.  118;  A^imorey,  Pemu  Steam  Towing  Co.,  38 
N.  J.  L.  13;  Dkkman  ▼.  WUUanu,  50  Miss.  500.  By  the  above  statement  of 
the  rule  in  regard  to  admissions,  it  will  be  seen  that  it  is  not  every  admissinn 
or  declaration  of  an  agent  that  will  bind  the  principal,  or  that  will  be  per* 
mitted  to  be  given  in  evidence  against  him.  On  the  contrary,  there  are  a 
nomber  of  limitations  upon  the  rule  allowing  agents'  admissions  and  dedara- 
tions  to  be  given  in  evidence;  and  these  we  will  consider  more  in  detalL 

AaxHT's  AT>iniWTOKa»  to  bb  Bvidkho%  must  have  beal  made  in  a  matter 
within  the  scope  of  his  authority,  or,  as  it  is  sometimes  declared,  as  regards 
the  subject-matter.  Where  the  acts  of  the  agent  will  bind  the  principal, 
tiiefe  his  representations,  declarations,  and  admissions  respecting  the  subject- 
matter  will  also  bind  him.  So  long  as  the  agent  acts  within  the  scope  of  his 
authority,  it  is  as  if  the  principal  himself  were  present^  and  as  he  himself 
would  be  bound  by  his  admissions,  so  he  is  bound  by  those  of  his  authorised 
representative.  Thus  a  railroad  company,  having  authorized  an  agent  to  ac- 
count for  the  baggage  of  passengers,  was  held  to  be  bound  by  his  statements 
regarding  the  loss  made  the  day  after  it  occurred:  Money.  R.  R.  Co.,  0  Gray, 
450;  and  so,  too»  in  an  action  for  the  amoont  of  the  subscription  to  stock, 
the  defendant  alleged  that  it  was  stipulated  by  the  agent  of  the  company  that 
his  subscription  was  not  to  be  paid  until  a  certain  amount  had  been  sub. 
scribed,  and  it  was  held  that  this  evidence  was  admissible;  RmeamUh  v.  Peo- 
pte'$PreigJaRaUvHxyCo.,WPa^  St  262;  and  in  ^oi^  v.  (7/ar£,  19  Pick.  220^ 
226,  the  court  say:  ''Tbe  agent  was  acting  and  speaking  for  the  defendant 
under  and  within  the  general  scope  of  his  authority;  and  his  confessions  ars 
to  be  taken  as  if  they  had  been  made  by  the  defendwt  himself:"  CoUtTnbia  Ine. 
Co.  V.  Maeonhehner,  76  Pa.  St  138;  Maleoeky.  R.  R.  Co.,  57  Mo.  17.  The 
rule  that  the  declarations  ^nd  admissions  of  an  agent,  acting  within  the  scope 
el  his  authority,  and  made  in  reference  to  the  business  in  which  he  is  employed, 
may  be  received  in  evidence  as  the  declarations  of  the  principal,  is  supp<n*ted 
by  a^  Bank  v.  Baieman,  7  Har.  &  J.  104;  Amerkan  Fur  Co.  v.  UnUed  Siatee, 
2  Pet  358;  Sharp  v.  New  York,  40  Barb.  256;  Kaasony.  JUiOs,  8  How.  Pr. 
877;  Hunter  v.  Hudson  River  Co.,  20  Bsrb.  493;  Stewartion  v.  WaUa,  8  Watts, 
892;  Chorpen$mig  v.  Royee,  58  Pa.  St  176;  fii-ing  v.  Breymeyer,  2  Phila.  92; 
Central  Branch,  CnionPae.  R.R.Co.y.Butman,22EBai.  639;  Merchant^  Die-^ 
pafaA  Transportation  Co.  v.  Leysor,  89  HL  43;  WUson  Sewing  Machine  Co.  v. 
Sloan,  50  Iowa,  867;  McCormiek  r  Demary,  10  KeK  515;  DowdaU  v.  Pemsyl' 
wana  R.  R.  Co.,  13  Blatchf.  403;  MuL  Ben^  Hfe  Ins.  Co.  v.  Camwm,  48  Ind. 
264;  Oalcerain  v.  NMe,  66  Ga.  367. 

But  if  the  admisBons  sought  to  be  introduced  were  made  hy  one  having  as 
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aathority  to  represent  the  principal  in  the  matters  oonoeming  whldi  the  ad- 
missions are  xoade,  they  are  neoessarily  inadmissible.  ''When  an  agent  is 
acting  within  the  scope  of  his  anthority,  his  declarations  accompanying  hia 
acts  are  admissible  as  they  may  qualify  his  acts;  bnt  his  declarations  as  to 
other  matters  and  transactions  are  merely  hearsay  testimony:"  8Ule$  v.  Weat* 
em  RaUroadt  8  Met.  48.  So  the  declarations  of  a  son,  while  employed  in  per- 
forming a  contract  for  his  services  made  by  him  as  agent  for  his  father,  were 
deemed  inadmissible  in  evidence  to  prove  the  terms  of  the  contract,  the  court 
holding  that  his  declarations  were  not  within  the  scope  of  hii  anthority;  thai 
while  he  was  anthoriied  to  make  the  contract,  he  was  not  anthorisecl  to  relate 
its  terms  to  others  so  as  to  thereby  bind  the  plaintiff:  Corbin  v.  Adama^  8 
Cash.  93.  A  conductor  cannot  bind  a  railroad  company  by  agreeing  to  give 
a  free  ride  to  a  person:  Wah^fiM  ▼.  South  Bo&ton  Bailroad,  117  Mass.  M4b 
Nor  will  his  dedaration,  made  a  moment  before  the  occurrence  of  an  aod* 
dent^  that  the  road  was  in  snch  bad  condition  that  his  train  had  run  off  the 
track  five  times  in  the  preceding  trip,  be  admitted  in  evidence  to  prove  neg* 
ligence  on  the  paart  of  the  company:  JUobUe  dt  M,  R,  R,  v.  Athcrqfi,  48  Ala. 
15.  Kor  can  the  declarations  of  an  engineer  or  a  car-driver  regarding  a  col- 
lision be  received  to  affsct  his  employers,  he  not  being  authorised  to  speak 
for  the  company:  J^oMmou  v.  FUchburgetc  R,  R,  Co.,  7  Gray,  92;  Lubif  v.  Hud* 
mm  Rher  R.  R,  Co,,  17  K.  Y.  131.  An  agent  who  has  no  power  to  sell  can- 
not make  an  admission  of  a  sale  to  bind  his  principal:  Doe  v.  Robinacm,  24 
Miss.  888.  And  generally,  admissions  to  be  binding  must  be  made  as  to  a 
business  matter  within  the  scope  of  the  agency:  RoweU  v.  Klein,  4A  Ind.  290; 
ChieagoR.  R.  Co,  v.  JSee^  80  HL  fiOl;  Chieago  R.  R,  Co.  v.  Riddle,  Id.  634; 
Andereon  v.  Rome  etc  R,  R,  Co,,  64  K.  T.  334;  BaUimore  etc.  R.  R,  Co.  v. 
Chrietie,  6  W.  Va.  326;  Mundhenk  v.  Central  Iowa  R'f  Co.,  67  Iowa»  718; 
Jleyer  v.  Virginia  dt  Trudxe  R.  R,  Co.,  10  Kev.  341;  Men^phte  df  Charleekm 
R.  R,  Co,  V.  Majilee,  83  Ala.  601;  Chreen  v.  Ophir  Copper  8.  is  O.  M.  Co.,  45 
ObL  622.  Under  the  California  code,  section  1838^  a  depositazy  is  not  bound 
by  the  admissions  of  his  attorney  a«  to  how  the  loss  of  tiie  deposit  ocouzredi 
WHeon  V.  Southern  PacificR.  R,  Co,,  63  GaL  735.  It  is  not  necessaiy  that 
any  specific  instruotious  be  given  the  agent  in  order  to  confer  on  him  power 
to  bind  his  principal  by  his  admissions  or  declarations.  Indeed,  if  an  agent 
acts  within  the  general  scope  of  his  authority,  he  may  bind  his  principal,  even 
though  hii  acts  be  in  violation  of  specific  instructions  given  him  by  the  prin- 
dpaL  Thus  where  defendants  sent  a  servant  to  employ  a  physician  to  visit 
a  boy  who  had  been  injured  in  their  service,  directing  him  to  tell  the  physi- 
cian they  would  pay  him  for  the  first  visits  which  the  servant  forgot  to  men- 
tion bnt  employed  him  generally:  held,  that  the  physician  having  attended 
the  boy  until  he  reooversd,  the  defendants  were  liable  to  him  for  the  whole 
bill:  Bimher  y.Britton,7&Yt.  112,  cited  and  approved  in  Jfeindb^  v.  Wkk» 
erekaun,  83  Pa.  St.  87. 

AuHT's  AdHDBIOHS  OB  DlQLABATinNB,  TO  BB  B?II«irGI^  MUST  BB  FaBT 

OF  Baa  Gbsxjl— -This  rule  is  well  settled:  AmerioimFurCo.  v.  UnUei  Staiee,  51 
Pet  858;  NorA  Rit/erBmib  v.  Afmar,  3  Hill  (K.  Y.),  282;  San^ford  v.  Bdndf, 
23 Wend.  260;  BankqfU.  8.  v.  Daeie,  2  HiU  (N.  Y.), 461; Ovpenter  v.ifmeri- 
eon  In$,Oo.,l  Story,  67;  Randall  v.  Chea.  df  Del  CamUCo.,  I  Harr.  (Del) 
234;  Lee  v.  Jftmroe,  7  Crunch,  368;  Thallhimer  v.  Brinekerhqf,  4  Wend.  394; 
&  C,  21  Am.  Deo.  166;  Slewarteon  v.  Watie,  8  Watts,  892;  Lobdell  v.  Baker,  I 
Met  193;  Fabrlie  v.  HaaHnge,  10  Vee.  125;  Daweon  v.  AUg,  7  Bast,  387;  FH^ 
herbert  v.  Mather,  1  T.  B.  12;  Bree  v.  Holbeeh,  2  Doug.  654;  €hU  v.  Dineinwf% 
111  Mats.  45;  ^nwlw  v. /ame«>ii,  66  Mo.  606;  Robmeonv,  Vfotoi,  58  Id.  880| 
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MtOonS  ▼.  JIT.  (7.  S.  B.  Co.,  70  N.  C.  178;  Sweaiiamd  v.  /Zttvrfi  Me,  Tcto> 
grafkOK,9!lawtL,43Z;  LiMomv.  Batnse^,  75  IlL  246;  Omidku  y.  (hod^ 
66  Bvb.  488;  ^eioAw  €<&  V.  H'XICe,  53  Gk.  395;  iidmu  v.  AmqiAf^i,  54  Id. 
4M;  Swautm  v.  il«Zfona»,  14  Kta.  273.  When  the  ■totenMnti^  dadamtioiM, 
•or  admiarions  of  the  agent  are  made  at  the  time  of  the  traaaaction,  and  enter 
iaio  and  become  part  of  it,  they  are  no  longer  hearaay,  bat  are  part  of  the 
oontraot  itoelf,  and  are  admiaaible  in  evidenoe.  In  Mix  ▼.  OiSy,  62  OL  198^ 
It  waa  declared  that  the  atatementa  of  an  agent  made  at  the  time  of  hiring  a 
party  to  labor  for  hit  principal,  in  referenoe  to  his  employment^  waa  not  hear- 
eay,  but  pertinent  and  legitimate  evidence  against  the  principal  in  a  enit 
against  him  by  the  laborer  to  recover  wagee.  So^  too^  where  an  insnier'a 
agent  had  agreed  to  renew  a  policy  and  had  received  the  preminm*  and  aome 
time  thereafter  being  asked  by  the  assored  for  the  certificate  of  renewal,  he 
fasisted  he  had  previously  delivered  it  to  the  aMoredy  it  waa  held  that  this 
constitated  part  of  the  rtt  geaks,  and  was  binding  on  the  part  of  the  insarer: 
8eoU  V.  Home  Insurance  Co.,  53  Wis.  238.  In  an  action  agsinst  a  railway 
company  to  recover  for  damage  from  a  fire  that  had  spread  from  the  baming 
d  grass  and  weeds,  declarations  by  the  def endsnt's  servants  as  to  the  setting 
d  the  fire  were  held  admissible,  against  the  defendsnt^  aa  part  ol  the  res 
(Mies.*  Oliio  df  3ii98.  R*y  Co.  v.  Porter,  02  HL  437.  So^  too^  was  the  state- 
nsnt  ol  the  superintendent  of  a  msnnfactoring  company  that  a  nniaance 
eomplsined  of  against  the  company  would  be  remedied,  and  admitting  its 
existence:  MeOtwneee  v.  AdriaHc  MilU,  116  lisss.  177.  And  where  frdght 
had  been  lost^  and  the  agent  declared  that  he  thought  perfai^  T«  had  got  it^ 
the  statement  was  admitted  in  evidences  Lam  v.  Boetom  ^  Albm$  S,  £.  Co^t 
112  Id.  465. 

Aam^s  AsKDnoHa,  to  bk  Bvibkrci,  xubt  hatb  bbd  Maui  at  Tm 
ef  the  transaction  If  made  upon  any  other  occasion  than  the  vety  time  of 
the  ccDtraot^  transaction,  or  proueeding;  it  will  be  considared  M  having  no 
tttUtion  to  it^  as  being  no  part  of  the  ree  ^fetia,  and  wholly  inadmisnble  asevi^ 
dsDoe.  In/iMieiT.  ^taMner^S^nafor^  1  OaL  461,  it  was  held  that  the  deolai*- 
tiens  of  the  master,  made  the  morning  after  the  oollisiffln,  ware  no  pert  ef  the 
rsspeita^  and  inadmissible.  So  in  ifotoer  v.  Snwniy  Id.  224;  8. 0.,  02  Am.  Deo. 
803,  declaratioDs  made  canceming  the  receipt  of  gidd<dnst  the  day  after  it  had 
been  deposited  with  the  agent  were  hold  hearsay  merely,  ^e  ocaversstions 
of  a  detain  of  a  steamboat,  whero  a  party  had  been  injnred  in  getting  on  the 
boat»  made  twoaadahalf  days  after  tho  accident  occnxred,  in  whichheattrib- 
ntsd  the  accident  to  the  carelessness  of  the  servants  of  the  boat  in  putting  cot 
the  plank,  is  not  evidence  to  charge  the  owners  of  the  boat  with  faulty  and 
tfaisi  though  made  while  the  boat  wao  still  on  its  v^yage^  and  before  the  voy- 
i|ge  upon  which  the  injured  party  had  entered  was  completed:  Padsei  Co,  ▼• 
Clm^  20  Wall  528;  iTurp^v.  May,  9  Bush,  33.  So  the  declsraticna  of  an 
engineer  of  a  railroad  company  regarding  an  accident  that  happened  to  the 
tnin  on  which  he  was  employed,  made  a  few  days  after  the  aeddent^  are  not 
admissible  in  evidence  in  an  action  agsinst  the  corporation  lor  nQgUgenoe  of 
the  engineer:  RobtMon  v.  FUMmy  etc  R»  R*  Co.,  7  Gray,  92.  Kor  is  a  state- 
ment made  by  the  defendant's  servant,  a  week  after  the  cause  of  action  aross, 
concerning  the  negligence  of  his  principal,  admissible;  Mempkk  R.  R.Co.y. 
Maipl^s,  63  Ala.  601.  Nor  are  the  admissions  of  a  car-driver  that  his  brakes 
were  out  of  order,  made  after  the  oar  was  stopped,  uvidence  against  the  com* 
pany,  in  a  suit  against  it  for  running  a^painst  and  injuring  a  person:  Luby  v. 
Eudeon  River  R.  R.  Co,,  8  K  D.  Smith,  731.  Nor  is  the  admission  of  the 
■aperintendent  of  a  railway  company,  made  the  day  altsr  an  acoidimtt  as  to 
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fbe  nnfltiiefls  of  the  oondnctor:  BunUttgitm  etc  R.  B,  Co,  v.  DedxTf  82  Pk.  8t 
119.  Nor  can  a  brakeman  bind  m  nilioad  company  by  hia  aaboequBnt  ad- 
miarimia  aa  to  the  canae  of  a  diaacter  reanlting  in  deatniotion  of  the  baggage* 
car  by  fixe:  Mlt^igan  Central  B.  B,  C<k  v.  Cartvw,  73  HL  ai&  But  deolara- 
tiona  made  by  an  agent  after  the  ooninet  ia  made  by  him  are  heldadmiaaible 
against  hia  principal,  where  the  agency  atill  oontinnea,  and  the  dedaratiana 
form  part  of  a  oonyeraation  between  the  partiea  mntoally  explanatory  of  the 
eontract  just  entered  into^  or  fonn  part  of  the  agent's  report  to  hia  principals 
BaUtnim  v.  AsJtbif,  54  Ala.  82.  And  generally,  to  the  point  that  dedarationa 
or  admiaaiona  with  reference  to  by-gone  tranaactioiis  cannot  be  giren  in  evi- 
denoe  against  the  principal,  aee  WkUeY.MUler,  71  K.  Y.  118;  Oreerv.  Big- 
ghie,  8  Kan.  619;  Siewarieon  ▼.  Watte^  8  Watta,  892;  Anderetm  v.  J?.  W.  <6  O. 
JLB.C(K,  6i  N.  T.  334;  Middgam  OemtralB.  R.  CfK  v.  Owgar,  56  HL  008| 
Wkedods  v.  Tcwn  qf  Hardwiek,  48  Vt.  19;  CorMi  t.  Adame,  6  Coah.  96| 
BmmUami  v.  ///.  ds  Mite.  TeL  Co.,  27  Iowa»  434;  Chieago,  B.,  SQ.B.B.Oo^ 
▼.  Lee,  60  m.  601;  adeago,  B.,  <6  Q.  B.  B.  Co.  v.  Biddle,  60  Id.  684;  O&dnU 
R.B.CO.  v.  KeUy,  68  Ga.  108;  Bowen  v.  School  DieL,  36  liioh.  149;  Qrm$ 
WeeUmBaOwttg Co.  v.  ^tOI^  18a  B.,  N.  &,  748. 

AOENOr  MUST  BB  PBOVBD  BBPOKB  AaZNT's  AinOBBIOirS   WILL  BB  AjMtn* 

nn  IN  Bvn>BNGB.~The  fact  of  agency  nmat  be  eatabliahed  before  the  ad- 
■niaaiona  of  the  alleged  agent  oan  be  allowed  to  be  given  in  evidanoe  againat 
the  prinoipa],  and  the  proof  mnat  be  aJkmde:  Froiios  v.  Bdmotrde,  77  1X.O. 
871;  Breekemidge  ▼.  McAfee,  64  Lid.  141;  Streeter  r.  Poor,  4  Kan.  412;  Mapp 
▼.  PkOUpe,  82 Ga.  72;  Brighamr.  Petere,  1  Gray,  189;  Fah-Ueyr.  Hatikige,  10 
Vea.  126;  Cem^pbeU  ▼.  Hattk^fe,  29  Ark.  612;  PeA  v.  JZttdU^  66  Mo.  114; 
CboiiY.  Oiiriey,  49  Lid.  199;  JZ^noUt  v.  ^errw^  86  OL  670;  BarromY.  Bromm, 
S8  La.  Ann.  469.  Bat  if  the  agancgr  la  anffiwently  proved  after  Uie  dedara- 
tiona have  been  admitted,  the  error  of  their  admiawim  in  the  firit  inatanee  ia 
cored:  Aweffv.  J%£n,  44Lid.  291;  AAote  v.  Xoioiy,  64  Ala.  4. 

Ainnwmww  or  PuBLiioAaBMT8.--''I)iflmntriileaprevaflinraapeottotfae 
aeta  and  dedarationa  of  pnblio  agenta  from  thoae  which  ordinarily  govern  in 
the  caae  of  mere  private  agenta.  Princ^ala  in  the  latter  category  are  in  many 
eteaa  boond  by  the  acta  and  dedaratiana  of  their  agenti»  even  where  the  aet 
or  dedaratifln  waa  made  or  done  withont  any  anthority,  if  it  i^n^aar  that  the 
not  waa  done  or  dadaratioa  waa  made  by  the  agent  in  the  oouee  of  hia  regn- 
lar  employments  Bat  the  govemment  or  public  authority  ia  not  boond  in 
aneh  a  caae,  nnlaaa  it  manifaatly  appears  that  the  agent  waa  acting  within  the 
ecopeof  hia  aatfaority»  or  that  he  had  been  held  cot  ns  having  anthority  to  do 
the  aet^  or  waa  employed  in  hia  capacity  aa  a  public  agent  to  do  the  act  or 
make  the  declaration  for  the  govenmient:  Story  on  Ag&aey,  6th  ed.,  aec.  S07ai 
Lee  V.  Mtmroe,  7  Cranoh,  376b  Although  a  private  agents  acting  in  violation 
ol  apeoific  instniotiona»  yet  within  the  acope  of  hia  general  attthority»  may  hiud 
hia  prindpel,  the  role  aa  to  the  effect  of  a  like  act  of  a  publio  agena  ia  cther- 
wiee^  for  the  reaaon  that  it  ia  better  that  an  individual  ahoold  oocaaionally 
eoflar  from  the  miatakea  ol  publio  ofiioera  or  agenta  than  to  adopt  a  rule  which, 
throuj^  improper  combinationa  or  odlnaicn,  might  be  tamed  to  the  detriment 
and  injury  of  the  public:  Maifor  v.  Eeehbaek,  17  Md.  282;"  WhUemde  v. 
Umiied  Stake,  93  U.  8. 247.  Briefly,  the  rale  i%  that  individoala  are  liable  to 
the  extent  of  the  power  they  have  apparently  given  to  their  agenta;  a  govern* 
ment  ia  liable  only  to  the  extent  of  the  power  it  hae  aetoally  given  to  ita 
oflBoeras  The  Fhgd  Aeoifiamoee,  7  WalL  666;  &  C,  Pkree  v.  UnUed  Siatee, 
1  Ct  CL  270;  Oremi  v.  UmUed  Statee,  6  Id.  71;  Staiev.  Hagee,  62  Mo.  67a. 
mnat  take  notice  of  the  extent  ol  tiie  authority  of  a  peraon  ao^ 
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ing  ia  an  oAoial  capacity,  and  if  they  fail  to  do  so,  their  ignoraace  •«!  tiie  law 
wfll  foiBich  DO  ezonae  for  any  mistake  or  wrongfiil  act:  State  v.  Haymt  Mpra; 
Jfofor  ▼.  JS^noUi^  SO  Md.  10;  Pwpii  t.  AuI^  2i  Wend.  431;  Ddti^UU  ▼. 
AMb^  86  Id.  238.  Thna  where  the  atatote  limits  the  amount  of  eaqpenditoii^ 
the  offioars  or  oontraotors  cannot  go  beyond  it.  If  they  do^  the  daimint 
■nst  be  deemed  to  hare  oontraoted  with  them  beyond  the  limit  fixed  by  law 
•I  hia  onvn  risk:  OoiteT.  CTiiital  fiWaik  2  Hott  &  H.  144;  HMr.Ootmiif^ 
JTonMl  12  Ibw%  142. 


Cloud  v.  Hamilton. 

mHUMWiM«i>IDlJ 

MAT  WiiTB  vm  Baaas to  Mnnn  Gbild^  SuiviUBi  for  tbe^ 
of  the  child,  and  permit  him  to  act  for  himaelf ;  and  this  mny  be  done 
eiliier  eonptesaly  or  by  implioation. 
JUlQjUiiifum  OF  MoroiB  Acrmro  ion  HiMHir.y  are  hie  own*  and  not  Ui 
fither^%  where  the  father  hae  wait^  his  rij^ts  to  his  eonii 


Amrthpsit.    The  opimon  states  the  facts. 

TrewhiU  and  Oautj  for  the  plaintiff. 

BUnard  and  OcttinBj  for  the  defendant. 

By  Courts  Toxten,  J.  The  action  is  asmmpdt  on  the  com- 
mon oonnts  for  labor  and  services;  and  the  case  is,  that  the 
plaintiff's  son,  William,  at  about  the  age  of  seventeen  years, 
went  into  the  service  of  Robert  W.  Hamilton,  a  tanner,  with  a 
parol  understanding  between  him  and  William,  that  li^lliam 
should  reside  with  him  for  some  three  years,  and  leam  the 
business  and  art  of  tanning.  William  went,  at  first,  without 
his  father's  consent,  but  the  proof  shows  that  he  afterwards 
consented  to  William's  continuing  in  Hamilton's  service,  upon 
their  own  agreement,  but  declined  to  become  a  party  to  any 
contract  between  William  and  Hamilton,  or  to  have  any  inter- 
est in  it.  William  remained  with  Hamilton  about  a  year  and 
a  hal^  principally  engaged  in  the  tan-yard,  when  he  quit  Ham- 
ilton's service  on  some  disagreement  between  them,  and  thereon 
the  plaintiff  institutes  this  stiit  to  recover  fear  his  son's  labor 
and  services.  The  court  charged,  in  effect,  that  the  plaintiff 
might  recover  for  the  labor  and  service  of  his  son,  if  he  went 
and  continued  in  defendant's  employment  without  the  consent 
of  the  plaintiff,  but  he  could  not  recover  if  he  consented  that 
his  son  might  act  in  that  matter  upon  his  own  agreement  and 
for  his  own  benefit.  It  is  unquestionably  true  that  the  father, 
being  under  obligation  to  maintain  and  in  some  degree  to  edu- 
cate his  infiEUit  children,  is  entitled  to  the  custody  of  their  per- 
\  SO!^  and  to  the  value  of  their  labor  and  services.    If  the 
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infant  do  labor  and  service  for  another,  without  the  father's 
consent,  such  person  will  be  liable  therefor,  at  the  suit  of  the 
father.  But  the  father  may  waive  this  right  for  the  benefit  of 
his  child,  and  permit  him  to  act  for  himself,  upon  his  own 
rights  and  responsibilities,  and  for  his  own  benefit,  and  this 
waiver  may  appear  by  express  agreement,  or  be  implied  from 
facts  and  circumstances.  If  he  waive  his  rights,  and  permit 
his  son  to  make  contracts  and  acquisitions  for  himself,  they 
are  his  contracts  and  acquisitions,  and  not  the  father's:  See 
Buriingame  v.  Burlingamey  7  Cow.  92;  McCoy  v.  Huffman^  ft 
Id.  84;  ShvJte  v.  Dorr,  6  Wend.  204;  2  Kent's  Com.  194,  note. 

The  question  whether  the  plaintiff  had  thus  waived  his  right, 
was  fairly  left  to  the  jury,  and  we  think  they  have  decided  cor* 
rectly.  The  plaintiff  having  waived  his  right  in  this  respect, 
it  is  not  material  to  determine  the  legal  effect  of  the  agreement 
entered  into  by  his  son  with  defendant's  intestate. 

We  do  not  think,  in  view  of  the  facts  of  this  case,  that  the 
plaintiff  has  any  cause  of  action  against  the  defendant 

Let  the  judgment  bo  affirmed. 

Fathbb  Z8  EmciTLKD  TO  EABNiNas  ov  ma  MmoB  Gnnj),  buv  may  TQlnn- 
tanly  reUnqmah  the  rights  and  the  scm  will  be  entitled  to  recover  tiie  valne 
of  hie  aervioes  from  hie  employer,  who  may  not  have  known  of  the  relinqnish- 
ment:  Corey  ▼.  Corey,  31  Am.  Dec.  117.  If  the  minor  oontraot  on  hie  own 
aooount  with  the  kxiowledge  and  without  the  objection  of  his  father,  there  ia 
an  implied  assent  that  the  minor  shall  have  his  earnings:  Whiting  v,  BaarU^  15 
Id.  207*  An  agreement  between  a  father  and  son  that  the  latter  may  have  hia 
earnings  is  irrevocable:  Morae  v.  WeUtm^  16  Id.  73»  and  note. 
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AmDiavxr  fob  Atiaghmbnt  Fobiis  Matkbial  Pabt  ov  Rboobd,  and  jndi- 

eial  notice  will  be  taken  of  it  by  the  court. 
EnscT  ov  AvriDAViT  iob  Atfachmbnt  beino  DanonvB  in  not  statiDH 

the  cause  for  which  it  issued,  though  proper  in  form,  is  to  vitiate  the  sale 

and  render  it  void. 
AvmuviT  voB  ATTAcmoorr  hat  bb  Ambhdbd  upon  moiioD,  and  it  is  not 

error  to  permit  it. 
MoBB  IjTbbiial  Ck>NSTBncnoN  OF  RxcBNT  Statdtba  relating  to  attachments 

suggested. 
Avobbiob's  Aobbbmxnt  not  Wobxiho  Estoppel  on  Hbib8.^T.,  a  debtor, 

applied  to  M.,  his  creditor,  to  purchase  a  piece  of  land  at  sherilf' s  sale^ 

and  to  give  him  further  time  to  redeem  it  in.    The  creditor  agreed,  and 

purchased  accordingly.  The  debtor  died.   Defendants  came  in  under  him. 

Ho  offior  to  redeem  the  Jand  had  been  made.     Held,  that  defendants  werr 

not  estopped  to  dispute  plaintiff's  title  in  an  aotion  of  ejeotment. 
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EJScnoBHT.    The  qpinion  states  the  &ct& 
'  Boyd  and  Sogen^  for  the  plaintiffl 
JZ.  H.  HyndSf  hr  the  defendant. 

By  Ccorty  ToTTxiry  J,  This  aotkm  in  ejectment  was  tried  in 
the  drcnit  court  of  Sevier  at  July  term,  1850.  The  verdict  and 
Judgment  were  for  defendants,  and  the  plaintiff's  motion  for  a 
new  trial  having  been  ovezralad,  he  appeals  in  error  to  this 
conrt 

The  principal  question  relates  to  the  validity  of  a  sheriff's 
deed  to  the  plaintiff's  lessor  for  the  land  in  question,  the  deed 
being  founded  on  proceedings  in  attachment  The  suit,  in  at- 
tachment, was  instituted  before  a  justice  of  the  peace  on  the 
seventh  of  December,  1848.  The  land  having  been  levied  in 
virtue  of  the  attachment,  there  was  judgment  against  the  de- 
fendant in  that  suit;  and  the  execution  issued  thereon  was 
levied  on  the  same  land.  The  entire  proceeding  was  then  re- 
corded in  the  circuit  court,  and  an  order  of  sale  made,  in  con- 
formity to  the  act  of  1840,  chapter  161.  The  deed  in  question 
was  executed  in  pursuance  of  a  sale  made  'in  virtue  of  this 
order. 

It  appears  from  the  record  of  these  proceedings  that  the 
affidavit  was  defective  in  not  stating  the  cause  for  which  the 
attachment  issued,  whilst  the  attachment  is  good  in  point  of 
form,  and  assumes,  in  effect,  that  a  perfect  affidavit  was  made. 

It  is  now  insisted  by  counsel  that  the  writ  of  attachment 
shall  be  conclusive,  as  to  the  material  fects  it  assumes,  and 
that  it  can  neither  be  aided  nor  impaired  by  reference  to  the 
affidavit  required  in  such  cases;  that  the  affidavit  is  not  re- 
quired to  be  recorded  with  the  other  proceedings  in  the  circuit 
court,  and  that  therefore  we  can  take  no  judicial  notice  of  it. 

It  will  be  observed,  however,  by  reference  to  the  act  just 
referred  to,  that  it  is  required  that  the  affidavit  be  made  part 
of  such  record.  We  think  it  a  reasonable  and  proper  rule,  that 
the  validity  of  this  description  of  judicial  sales  shall  be  tested 
by  the  record  of  the  circuit  court,  made  in  pursuance  of  the 
statute.  It  was  intended  by  the  statute  thai  such  record  should 
be  the  pnqper  and  permanent  memorial  of  the  validily  of  the 
sale. 

The  affidavit  forms  a  material  part  of  the  record,  and  we 
think  we  are  not  precluded  by  the  writ  of  attachment  from 
taking  judicial  notice  of  it    On  the  contrary,  it  forms  the 
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basis  of  the  suit,  and  no  attachment  could  lafrfiQly  issue 
out  a  proper  affidavit. 

In  view  of  the  statute  law  in  force  at  the  date  of  this  pro- 
ceeding, the  attachment  would  be  strictly  construed  as  being 
in  derogation  of  the  conmion  law,  or  the  right  of  the  party  to 
be  summoned  to  make  defense  before  any  judgment  could  be 
rendered  against  him.  It  is,  therefore,  a  settled  rule  in  a  series 
of  cases,  that  any  material  departure  from  the  requirements 
of  these  statuteb  will  vitiate  the  proceeding  and  render  it  ut- 
terly void.  In  such  case,  the  judgment  and  sale  are  void,  and 
communicate  no  title  to  the  purchaser:  See  act  1794,  c.  1; 
EaHhman  v.  Jonesy  2  Yerg.  484;  McCuUoch  v.  Foster,  4  Id.  162; 
Conrad  v.  McOee,  9  Id.  428;  McBeynolds  v.  Neal,  8  Humph.  12. 

It  was  intended  by  the  attachment  under  the  act  of  1794  to 
compel  the  appearance  of  the  defendant,  and  it  was  regarded^ 
like  the  capias  ad  respondendum^  as  the  leading  process  in  the 
cause.  The  defendant  was  permitted,  upon  giving  special  bail, 
as  upon  a  service  of  the  capias j  to  replevy  the  property  attached, 
and  make  defense  to  the  action.  Upon  his  Cedlure,  however,  to 
do  so,  the  proceeding,  if  in  strict  conformity  to  the  statute,  waa 
held  sufficient  to  authorize  a  valid  judgment  and  execution. 

But  we  apprehend  that,  in  view  of  the  abolition  of  the  capias 
and  of  imprisonment  for  debt,  and  the  enlarged  and  liberal 
provisions  contained  in  more  recent  statutes  on  the  subject  of 
attachments,  a  more  favorable  and  liberal  construction  of  these 
laws  should  be  adopted.  The  original  attachment  under  these 
statutes  must  be  considered,  not  only  as  a  substitute  for  the 
summons,  but  as  a  means  by  which,  in  the  cases  specified, 
the  creditor  may  be  protected  against  the  fraudulent  conduct 
of  the  debtor. 

This  policy  is  very  evident,  in  the  act  of  1843,  chapter  2d 
(passed  the  eighth  of  December),  extending  the  remedy  by 
attachment,  and  making  important  and  material  changes  in 
the  law  on  this  subject  in  favor  of  the  remedy. 

But  this  doctrine  to  which  we  have  here  merely  alluded  in 
general  terms,  was  fully  stated  and  discussed  by  Green,  J., 
delivering  the  opinion  of  the  court  at  Jackson,  last  term,  in 
the  case  of  Boyd  v.  BtAcHnghara,  10  Humph.  434,  which  opin- 
ion we  have  not  at  present  before  us.  In  the  case  of  McRey^ 
nolds  V.  Nealj  8  Id.  12,  no  affidavit  had  been  made,  and  on 
motion  of  defendant  to  quash  in  the  circuit  court,  the  plaintiff 
offered  to  amend;  that  is,  to  supply  this  defect  by  making  and 
filing  a  proper  affidavit,  and  it  was  held  not  to  be  error  to  re- 
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fdse  it  We  do  not  say  there  was  error  in  this  judgment,  because 
in  point  of  fact  there  was  nothing  to  amend;  the  motion  was 
to  make  and  file  the  affidavit  de  novo.  But  if  the  motion  to 
amend  had  been  of  a  defective  affidavit,  we  should  have  held 
it  proper  in  the  circuit  court  to  permit  the  amendment,  and 
the  proceeding  would  not  be  vitiated  by  reason  of  the  defect, 
provided  a  proper  amendment  were  made  by  order  of  the  court 

This  does  not,  however,  change  the  character  of  the  present 
case;  the  affidavit  was  materially  defective  and  was  not 
amended.  The  consequence  is,  that  the  judgment  and  execu- 
tion on  the  attachment  were  void,  and  the  sale  communicated 
no  title  to  the  purchaser. 

2.  There  is  proof  tending  to  show  that  William  TuniB,  the 
debtor,  applied  to  the  creditor  to  purchase  the  land  at  the  sals 
and  give  the  debtor  further  time  to  redeem  it,  to  which  the 
creditor  agreed,  and  accordingly  purchased  the  land.  The 
debtor  died,  and  it  does  not  appear  that  any  offer  was  ever 
made  by  him  in  his  life-time,  or  by  his  heirs  since  his  death, 
to  redeem  the  land.  It  is  now  insisted  that  the  defendants, 
who  came  in  originally  under  the  debtor,  are  estopjied,  by 
reason  of  this  state  of  facts,  from  making  any  objection  to  the 
plaintiff's  title.  We  concur  with  his  honor,  the  circuit  court 
judge,  that  any  question  which  may  be  raised  upon  these  facts 
is  exclusively  of  equitable  cognizance,  and  that  they  do  not 
form  any  legal  estoppel  upon  the  defendants  to  dispute  the 
plaintiff's  title  in  the  action  of  ejectment  The  estoppel  in 
such  case  should  appear  by  record  or  by  deed,  and  we  have 
seen  that  there  is  not  any  valid  record  or  valid  deed.  It  is 
not  pretended  that  any  relation  of  tenaney  was  created  by  the 
agreement  of  the  parties. 

In  the  view  we  have  taken  of  the  oaae^  it  is  not  deemed  ma- 
terial to  notice  any  other  questioiL 

Let  the  judgment  be  affirmed. 


Tbs  fbinoipal  CASi  IB  oiTKp  to  the  point  thftt  the  affidarit  in  attarhtiwt 
is  ft  part  of  the  record,  in  ITatt  t.  Om-mi^  4  Heiak.  634. 
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failnre  of  title^  refunding  pnrohaae  prioe  f OTy  TQflL 

leeviitg  property  with  defendant  after,  488. 

pnrchaae  at^  by  triok  or  device,  488b 

reviving  Judgment  for  fiulnre  of  title,  701. 

WwMn^  evidence  o(  from  condnct  of  the  partie%  94 
OuiaBAMTT,  notice  of  acceptance^  neceaaity  of,  .288. 

Hau%  nnaoondneaa  ol^  what  i%  177. 

HinBAiTD  jlhd  Wzi^  divorce  doea  not  remove  inoon^ttnqy  to  tiillft  igiiMl 
each  other,  43. 

Ikvaiit,  damages  for  aelling  powder  to^  888. 

IsLAinM,  title  to^  727. 

LnRJBAinn^  sabeeqnent,  when  avoids  prior,  ffSL 

JonoMBirr,  assignee  should  give  notice  of  assignmeiil^  861« 

bar  oi^  by  discharge  in  bankraptcy,  296-801. 

docket,  omission  of  Christian  names  on,  688. 

evidence  to  show  what  is  condnded  by,  868. 

in  ejectment,  oondasiYeness  of,  365. 

merger  of  caase  of  action  in,  300. 

sale  nnder,  after  payment  of,  421. 

vacating  satis&ctioQ  for  failnre  of  title,  701-706. 

when  conclusive,  365. 
JtaOBS  oonveraing  about  case  is  a  groond  for  new  trial,  lOIL 

diaqnalification  of,  by  forming  opinion  from  knowlsdga^  WL 

disf^nalification  oi^  by  f omung  opinion  from  mmory  lOL 

Lbrib  ov  Cbsdit,  limit  o(  288. 

MaBSEAOi;  bequest  in  restraint  o(  111. 

oontraeta  tending  to  facilitate  dissolution  e(  Sli. 
Mabrtkd  WamH,  power  oi^  over  her  sspamte  satats^  Ml 

1^  may  aue  for  injuiisa  to^  860. 
Mofimm,  right  to  aervice  of  difld,  86a 

right  to  aue  for  seduction  of  child,  819. 
MinnciPAL  OosraEanojr,  amendment  of  chartw  e(  ia  biodlvf  ei^  Ml 

amendment  of  charter  to  take  effiKt  on  adoptioa  bj 

amendment  of  charter,  vote  neceasary  to  adopl^  47S. 

care  exacted  of,  in  keeping  highway  in  repair,  87. 

oonseq[uenttBl  injuries,  not  liable  for,  368. 

Am.  Dxa  Vol.  LUI— 60 
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MwiOPikL  CcmronATtoy,  evidmm  that  iti  ■trwfei  mn  iMpt  In  m  go»4 
M  other  highways,  67. 
lagiaUtiTa  oontrol  over  charter  of,  471. 
liability  of,  for  injuriea  done  in  grading  atreefei^  S20l 
liability  of,  for  injuriea  from  defeotiTe  atreoti^  d7,  SSO^  W7. 
liability  of,  for  neglect  of  offioen,  320^  S67. 

KiooTUBU  iNSTftUiOMTt  figuTM  in  mMgin  are  no  part  e4  681L 
New  Trial,  for  newly  diaoorered  eridenoe^  184. 

OmoiB,  jnstifioation  o4  what  proceea  is  soffident  for,  202. 

Pabxvt  avd  Chzxo)^  aernoea  of  child  given  in  ezpeetatioael  l^gaajt  ^Of* 

serrioee  of  child  when  not  (\eoTne'l  gratoitooa,  90J. 
Past  Pibiobmancs,  acts  o(  requisite  to  take  agreement  ont  el  ■feBtaia  af 

franda,  54(MM7. 
pAsnrKBaHiP  in  realty,  when  exijts,  689. 
PoflOBnoN,  mere  temporary  ooottpancy  to  take  off  timber,  817« 
Pmnuifpno5  or  Dbats  arising  from  abeenos^  402. 

of  deed  or  grant,  728. 

of  pH  'i.*oi;*«  arising  from  lapae  of  time,  734w 
pEfKcn^AL,  admiadona  of  agent  when  eridenoe  againali  77S-777. 
pBOons,  jnstifloation  of  officer  and  party  under,  202. 

RmT,  eviction  when  defense  to  daim  for,  378. 
from  tenant  who  abandons  premises,  379. 

dALB,  delivery  of  wheat  to  warehouseman,  when  deeniad  to  be^  4K 
8aiBB  FAGL4B,  effoct  of  judgment  on,  443. 
BwDXJcnam,  damages,  measure  of,  349. 

who  may  sue  for,  347. 
Snaato  Pbbiobmaivcb  of  agreement  which  is  binding  only  on  ana  party, 
Statutb  giving  remedy,  when  exclusive,  218. 
9rATUTB  or  Fbaudb,  parol  gift  of  land,  643. 

part  performance,  act  of,  must  be  in  ezeontion  of  «gra«MBt|  ML 

part  performance,  doctrine  of,  is  an  equitable  cne^  640L 

part  performance,  effect  of,  at  law,  639. 

part  performance,  labor  and  servioes  of  vendee^  645ii 

part  performance,  making  improvements,  641. 

part  performance,  marriage  is  not,  644. 

part  performance,  measuring  land  is  not»  640l 

part  performance,  miscellaneous  iustancee  of,  648. 

part  performance  must  be  some  act  done  after  making  oonlne^  8iQL 

part  performnnoe  muat  be  by  some  act  dona  in  pozmaaaa  of 
64a 

part  performance,  preparing  deed  is  not,  640. 

part  performance,  tendering  deed  is  not,  640L 

part  performance,  what  deemed  to  be,  general  mla^  610. 

promise  to  answer  for  debt  of  anoihar,  atatament  of 
0f ATDTB  OF  LnciTATXONfl,  advme  poaiBBrioB,  what  1%  790u 
8nr-CHiLD,  liability  of  step-parcBl  to  anpporti  340. 

zi|^t  e4  to  wages^  346i 

mh  f or  aadaetion  o(  817. 
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'WASam^  UMBty  of,  lor  fopport  of  itop-ddld,  M^  9&L 

Bol  ftuidiiig  in  beo  parmUk,  SiB. 

i<|^t  of,  to  ohMtiM  ■tep-ohfla,  S47. 

itfbl  of,  to  attBiogi  ol  step-child,  8(M»  MO. 

rigfit  o4  to  MM  for  itdnotiaB  of  ffeop-ohlldt  M7* 

Tteo-mr ATO  doflnod,  44S. 

Tkm,  duago  o4  tr  iihanging  lonn  of  ^li>u^wi^^y,  Sli^ 

TamBAMMR  Mfci  «fe  his  peri],  887. 

UiAai^  portioe  ore  deomod  to  oontrMt  with  lefeimoo  t%  ML 

VmMMi  AKXi  VniMEi,  bojriag  of  odTOM  title  bgrTendee^  ML 
oofeoante  of^  when  deemed  dependent^  M. 
faiOQBibniioe,  boyiog  or  extmgniehing  fay  Tendee^  106L 
want  of  title  as  defense  to  suit  lor  poynhsee  meaey^  9L 

WiBBAvrr  ov  Sopmiwh^  breeoh  of,  fay  diseoei  sabos^MBltir  4mnUiffK  ^Tk 

bteeeh  of^  Dioken^wind  in  hotee,  176^ 

faieooh  of,  bonespftTJn,  177. 

traeoh  of^  oonvesity  of  the  eye^  170L 

traeoh  of^  oonf^  or  odd,  171k 

faroMh  of,  oribUng^  176b 

faroMh  of,  diseeee  of  feet^  177. 

traeoh  of^  hereditsrj  diinssis,  I7& 

brseidh  of^  Ismensss  may  be^  174. 

brseflh  of^  ig^^if^pumfttiffn  existing  at  birl^  ISlL 

fareadi  of^  shart-eightednees,  17S. 

brsadi  of,  temporary  injuy  or  disease^  ITU 

dolsets  ivhidi  amoont  to  breaoh  of,  ITl^mL 
leemed  nnsonad,  177. 
of  bnaehee  of,  17^17a 

not  implied,  406L 

patent  defeoti^  17a 

temporary  injury  or  disease^  I7Si 
WuA,  written  on  serwal  sheets  of  paper,  07^ 
Wii  WM,  diroroe  deea  not  render  hosbaad 

opinions  of^  101. 

wifi  may  tsstiiy  to  psofo  edainal 
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ABATEMEKT. 

See  Ki 


AOCEFTANOB. 


r»jL<':iri 


!•  Tma  fo  Obax^bji  is  vot  Chahoxd  bt  BmowAL  of  Labob  or  ikill  npos 
tboDy  t^  a  willfnl  wrong-doer,  in  mmnnfactoring  tbom  or  '•^•^^g  theoi 
ialo  A  oommodity  of  aaother  kind.  No  matter  how  great  the  traaafofiDa- 
tkn  may  be»  the  tme  owner  may  follow  and  reolaim  hie  meteriele  ae  Im 
ae  be  oen  prove  their  identity.    8%Ubmry  ▼.  MdOwm^  807 

&  WiLLfuxi  TBBFAflBBBs  Tasdio  CJobh  AND  MASDia  It  sfio  WHunr 
AoQDiBB  No  Trnj^  and  ean  maintaihi  no  aotion  egalnst  an  eflietr  eeliiaf 
and  eeDing  the  whisky  in  their  dietillery,  on  an  ezeeation  agdnat  the 
ewner  of  the  oom.    Id* 

%  Whxu  Abthtlbs  ov  Samb  Kxhi>  abd  Valub  abb  Muraum  Toaanooa  by 
the  ooneent  of  the  partieib  each  perty  ie  entitled  to  hare  divided  to  him 
ae  mnch  ae  he  may  hare  pat  in,  and  ie  reoogniaed  in  law  ae  having  e 
Ifropeity  in  lo  nmoh  ae  he  may  hare  pat  into  tlie  wwinw  aloek.  tn§k^ 
wighi  ▼•  Sttnunottdf  4oOi 

AOOOUNT. 

!•  TkBBBABsTwo  Judgmbbtbin  AonoNOFAoooraTi  fln^  thai  the  plain- 
tiff  iffnd  defendant  aoooont  together;  and  eeoood_  thai  tiie  plaintiff  er  d^ 
tedant  reoover  the  balanoe  found  to  be-dne.    IfePAertoii  r.  MtPkermm^ 

die. 

%  Im  Aanxm  or  Acocnjbt  aoaivst  Co-rxRAirTB  it  ie  eiror  to  reqiiire,  •■  » 
preliminaiy  qneetion  before  the  first  judgment,  that  the  plsintiff  and 
defendant  aooonnt  together,  is  given,  that  the  pUintiffii  shoold  prove  te 
the  Jozy  that  the  deiendsnt  has  reoeived  more  than  a  jost  share  of  the 
prafits.    Id, 

Bm  Oo^TEKJonntf  8-41;  Ezbcutobb  and  ADimixaTBATOBS,  6^  6;  PLBAUBa  abv 

FBAoncB,  5»  6w 

AOOOUNT  BOOK& 
Sea  OoBVOBAXioBB,  37;  Bvidbbob^  S-11;  WrrwiWH,  7,  H 
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ackkowledoment. 

L  ▲amowuDOMarr  op  Dud  vud  not  bb  Takxb  at  Ajtt  Si 
Xxmi  it  is  only  naoMMury  that  the  aekiiowlodgiii«iit  tbcnld  be 
•ftar  the  dead  is  ezaeated;  if  it  were  made  at  any  time  baiwaau  the 
■Mikiog  of  the  dead  and  the  bringiiig  of  the  siiit  it  wonld  be  good,  fkktr 
T,  Bmlcker,  430. 

&  Dixnia  AaatcfWLMDQwan  or  Dud  bbiobb  Kuou'Muar  ov  Dod  doaa 
■ot  ittTalidata  the  deed,  and  it  b  ailmisriliJe  in  evidenoe^  wban  tiia  dat- 
ing of  the  aeloiowledgment  before  waa  a  mare  olerioal  mirtBlDi^  vUok  tha 
itself  aoffioiantly  oorreoted.    At 

See  ScAXim  of  Lomaxionk 

ACXiUTETAL. 
See  SxDuoxioir»  S. 

AcnoNa 

I9  2|  Aooooxt;  AanoviaDiT  or  OunEBaoni  AannmR;  A^ 

•cMunff  Am  OLmr;  Oanr&Aon^  4,  fi^  9^  U^  16|  Cmtnmiimam^  Us 

OomiAxvt    BnooTou  ahd  AmiinmunB%  6|    Hmhwatb^  1,  4} 

liAirwxwiD  Am  TkHAn^  fi^  C;  Mail  Cosnuom  NMonABui  Imrato* 

I,  2;  S9|  Bmivix;  SuNionav;  Tbmtams  Xw>ysar  Wjaap 

IL 

ADMD{I8TRAI0B8. 
flee  SxaoDTOBS  akd  ADmnsiBAXOM. 

ADimHSriRATOBS  DB  B0HI8  KOSf . 
flee  SnoDTOBS  ahd  ADiinnRmAX09%  6^ 

flea  Amamwt  5;  BgiuygiL,  1;  ZnxuBnm,  IS,  17;  SBaxon  o» 


ADOPHOK. 
See  PABSirr  and  Cbild^  I. 

ADULTERY, 
flee  Mabbxaob  and  Divobo^  lOi 

ADVANCEMENTS, 
flee  Pabbmt  and  Ghzld^  4-7. 

ADVERSE  POSSESSION. 
!•  Womtaamm  bob  Mohth  <»  Two  Bvbbt  Spboto  la  not  aoah 

poasaaaion  aa  to  give  title  under  the  statute  of  Hmititiinna    MdOfiOottgk 
T.  WaO,  71fi. 

%,  PlBWIMFnOW    OP   QrANT  will    not    ABIBB   PBOM    PfeBMBOTB   USB  A» 
rAVlBD  BT  PaTMBNT  OP  RBNT.     M. 

See  BzB0iniONa»  29;  Fcctubbb,  8;  Vbndob  and  VsnxB^  H 

AFFIDAVII8. 
See  Atkachmbnts,  2-4;  Pbrjubt,  13, 16-19;  Winiifi^  L 
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AQENCT. 

1.  Wmkibbb  Words  vhole  Spoken  bt  Omb  ab  Aoxnt  or  cf  ma  Owb*Bb- 
HALT  i»  ft  qnattum  o£  fact  for  the  jnry.     WhitMjf  ▼.  SweU,  228. 

&  It  n  No  Bab  to  Ratification  or  Unaothoboebd  Aasiror  that  mII- 
oonstitated  agent  haa  been  allowed,  by  laches  of  his  pruioipal«  to  enjoj^ 
for  B  series  of  years,  his  principal's  property.  MeMahtm  ▼.  McMckam^ 
481. 

H  Bt  RATmcATiov,  Donras  or  Self-cokstitutbd  Aobht  become,  inoontsan- 
pUtion  of  law,  the  sots  of  the  principal,  with  all  the  oonssqnsnoas  thai 
follow  the  same  act  done  by  previoas  authority;  nnlees  it  might  opeiBte 
to  defeat  mesne  rights  acquired  bona  fidty  by  third  persons,  or  subject 
them  to  some  loss,  to  which  otherwise  they  would  not  be  liaUe.    /d. 

C  PlCLABATioNs  or  Aabnt  arb  ADMiasiBLB  whcn  made  in  the  perfonnaaoe 
of  acme  act  that  would  bind  the  principaL  They  are  then  part  of  tbo  roi 
fguta^  and  are  in  the  nature  of  original  evidence.    Moore  ▼.  B€Ui$^  771. 

ft.  Foundation  for  ADaarriNo  in  Bvidbncb  Aobnt's  Anmiiinows  against 
prineio.!  tiiust  bo  laid  by  first  proving  the  facts  which  render  snoh  admis- 
sions competent.     liL 

6m  Altbbation  or  iNsrrBUKBNra,  4;  AiTAOHinofTB;  OciRVOBATiONa,  26^  27, 
38;  Nbouobnob,  8;  Nbqotiabui  iNaTRUiom,  4;  Oman  ahb  OmoD^ 
1;  PARTNBBsaiP,  1,  2;  Salbb,  14;  Statdtb  or  Tjmitatiobb,  ft. 

ALTERATION  OF  INSTRUMENTS. 

a.  Altbution  Appabbnt  upon  Facb  or  Ammmint  is  prssomed  tobemad* 
before  the  aneesmsnt  was  signed;  and  it  is  incumbent  upon  the  party 
chaiging  the  instrument  to  be  void  by  reason  of  an  alteration  sBbesqnsntly 
made  to  sustain  the  averment  by  dear  prooi    N.  R.  Jf.  Co,  v.  8knm 
tery  CftMTcft,  268. 

%  A!  tbration  or  Figorbs  on  Margin  or  Bnii  of  ezohaage^  fadioathig  tlw 
amount,  so  as  to  conform  it  to  the  body  of  the  bill,  without  the  drawer's 
knowledge,  does  nob  avoid  it,  the  figures  constitnting  no  part  of  the  bilL 

H  DsBD  Fraudulbntlt  Altered  Beoombs  Void,  and  a  ftoaa/de  purohassr 
from  party  altering  the  deed  takes  nothing  by  the  deeed.  WaOaeB  v. 
Bamutadf  603. 

4.  Aoenot  to  Autir  Deed  cannot  bb  Implied  from  aots  of  the  prine^il  U 
fMJt.    Id. 

See  Wilis,  la 

AMBIQUmBS. 
See  BviDEN0B,2L 

AMENDMENTS, 
flee  ATKACaODm^  4|  O0SPOBATi0N8»  12,  14»  17-8I«  41|  PblABam  iMB 

PRACnGE,4. 

ANCIENT  WRITINGSL 
See  BviDBNOB,  6^  <K. 
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ANIMALS. 

L  Owrnn  ov  Doo  or  Fibogidus  and  Mthcwtkvoot  Katcjkb  keeps tbti 
a4  bis  ofwn  liak,  and  is,  withoat  regard  to  caane  or  nafjUgmyo^  an 
against  aQ  the  harm  that  he  might  rsasonaMy  expect  to 
MeOaakaiT.EUioii,7(». 

%  WwtAxawwBk  n  Gaujitlatd)  to  KaTAMiiaH  Davqkbodb  PBormmnr  ov 
Amuj^  ina  snffieient  degree,  tends  to  sapport  the  allegatiop  in  a  oonafe 
that  the  enrner  has  aotnal  knowledge  of  the  same,  is  oonf  ormaUe  to  pve- 
osdsnti  and  is  sofleient  after  Terdiot.    fd. 

ti  Owrnn  OF  HoBn  Allowing  Hdc  to  Go  Looa  nr  Snaam  of  a  pc^o- 
loos  citj  is  liable  for  the  personal  injuries  oaosed  fay  the  horsey  ^rithovfe 
allegation  or  proof  that  he  knew  the  horse  was yicJoos.  Ooodman'i.Oa^^ 
580L 

4  Gav  or  Aonm  roR  Pebsomal  Injitrub  SumssD  fboh  Ahimalb  faaa 
aet  done  by  dsf endanti  not  sanctioned  by  law  or  oostom,  from  whkh  he 
naat  ha^e  known  that  injury  might  resoltb     Id. 

flee  NaouGKros.  2;  Salb,  10;  TBisPAfla.  7;  Wim,  9L 

ANSWEB8. 
Ilee  BvTDKgOE,  2;  Plbasxitg  Asn  Frkoivbl 

APPEAL& 
flMDuiiAiBi  1;  Flxaddvg  aud  Pbaohob;  Wium^  t, 

APPBARANCB. 
SeeBnoppxL,  6. 

ASSESSMENTS. 
Am  Ajuaauaum  or  ImnnjiaDnB,  1;  Cobporatioms,  88;  IxmaBi;  ft  JmM* 

naam,  8;  Plbasiko  and  PsAcnoi,  7. 

ASSIGNMENT  OF  OONTRACflS. 

L  Aanoma  or  UHAaBioNASLi  Lioal  Chosbs  mat  Bbdto  Suit  in  eqni^  in 
his  own  name  for  the  enf oroement  of  his  own  claims,  bat  he  mnst  make 
the  assignor  a  party,  and  the  transaction  mnst  be  bonajide.    Hcpkm»  ▼• 

&  Li  Suit  bt  AanoNBX  or  Unassignablb  Lboal  Chosh^  the  assignor  is  not 

a  competent  witness  for  him.    Id, 
flee  OoaroBATioNs,  80;  Judgmbntb,  11,  12;  Nbgotiablb  Inbtkummt^  S^  & 

ASSIGNMENTS  FOR  BENEFIT  OF  GBEDIIOBa 
See  BAZTsa  and  Banking,  8;  Oortobations,  80l 

ASSUMPSIT. 

bnuniTATus  AaauicpsiT  mat  bb  Maintainkd  by  a  party  iHio  has  folly  diet 
charged  the  stipulations  of  a  written  contract;  bat  where  his  perform* 
aaoe  is  incomplete,  he  is  driven  to  his  action  upon  the  contract  itseH 
with  ayerments  ezcasiDg  his  non-performance.    Eckel  ▼.  Murpkeif,  807. 

See  Intebbbt,  2;  Mail  Ck>NTRAcrs,  1;  Salbb,  lA. 
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attaohmenth. 
1.  AnuQAxibv  itm  Wbit  of  Attachiciht  vr  PLiunnfF  b  not  raoh  aa 

int6ffn«BO0  ■■  win  make  the  officer  who  ianiae  or  ezeoatee  it  hie  ageai. 

MdOm  T.  iStal^  161. 
%  AwwsDJCvn  FOB  Attacbmxht  Fobiis  Matxbial  Fabt  ov  RBonais  and 

judioial  notioe  wiU  be  taken  of  it  by  tke  ooort    Mapk$  t.  TtmU,  779. 
Jb  KiFBOT  OF  Affidiafzt  FOE  Atzaobmkmt  bedio  Dbffoiifx  in  not  ftatiqg 

the  caaae  for  which  it  ianiedy  thongh  proper  in  form,  ia  to^tiate  tiie  Mle 

and  raider  it  Toid.    Id, 
4.  ^fFTDATiT  FOB  AnAOOMmn  MAW  BB  AxBVBBD  npcQ  motloBy  aod  it  ia 

not  enor  to  pennit  it.    Id. 
4.  MoAr  Ltbbbil  Cobstbuoiiok  of  Rbceht  Sxinmi  relating  to  attaeii 

me&ta  anggeeted.    Id. 

ATTESTATION, 
See  Wills,  1. 

ATTORNMENT. 
See  Lavdlobd  anb  Tmhaht^  d. 

ATTOBNEY  AND  CLIENT. 
1.  AnoBMBT  MAT  Plbad  Siatutb  OF  LiifiTATiQB8  in  an  aoticm  biooght 

against  him  t^  bia  dienta  far  money  collected  by  the  attorney  bat  not 

paid  over  to  the  dienta.    Cboft  t.  Mhea,  88. 
%  BfiATroif  BziEfnio  bbtwxih  ATSCfaamr  abb  Olxbnt  ia  at  the  moat  bnt  a 

conatraetiTe  tniat»  and  does  not  belong  to  that  daaa  of  erpreaa,  oontina* 

ing,  and  aabeiadng  tnuta  to  which  the  alatate  ia  in  eq^nity  held  to  be  ia* 

applicable.    Id. 

%  AXTOBMBT    FOB   PLAXBTHF    IB    EZBOimOB,   PUBCHAaiBG  PbOFXBIT  80ld 

nndar  the  exeention,  contrary  to  plaintiff's  ordera,  ia  responsible  for  the 

amoont  of  the  judgment  nnder  which  the  property  waa  aold.    FUkar  t. 

JCiioas,60a. 

•4.  AmttBBT  n  bot  Bbtitlib  to  Compbnsatiob  when  he  does  not  oAr 

to  his  diant  all  the  money  he  ia  bound  to  pay  him  within  a  rsasonaliis 

time.    Id. 

See  Ooflfia. 

AUcnoNa 

Br  PoBOBAa  of  Sbvbbal  Sbpabatb  Lon  at  Aucrnoii  a  distinet  esntfnot 

la  ereated  aa  to  each  paroel,  and  not  one  entire  oontraet  aa  to  tlie  wliok^ 

Memer  t.  IFoocinMNh  241. 

See  Salbs,  6ii 

BAILMENTS. 

!•  No  Qbb  oab  bb  Madb  Bailbb  of  Abothbe*^  Goods  withoat  hia  own  osa* 
aanti  ezpreaa  or  implied.    Lloifd  ▼.  Wtd  Brcmek  In$.  Btmk,  681. 

Si  Sbbvabt  Takibo  Goods  on  Deposit  without  AuTBOBnr  of  and  nnknowa 
to  hia  maater  wiU  alone  be  liable  therefor,  thoogh  he  deposit  them  in  Us 
maater'a  hooee.    Id. 

X  Dbobbb  of  Cabb  Nboissabt  or  Casb  of  GBATunous  DEFonx;  to  kwM 
hnpatation  of  bad  faith,  ia  estimated  by  the  caiefnlneaa  which  the  deposi- 
tary vaea  towards  hit  own  property  of  a  aimihr  land.    Id. 
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4.  MxBB  DnooTABT,  wiTMiWT  AxT  SPKiAL  VmortAxaa,  asi> 

Banr ABS^  ii  answonbU  for  th«  loss  of  the  goods  only  in  cmo  of 
negUgmoo,  wfaicht  in  its  offoet  on  oontncts,  u  cqiimlant  to  ffMid.    ML 

Soe  8alx8»^2. 

BALLOT& 
8ae  EuDonoiia,  1. 

BANKBUFTCT  AND  INSOLVENCY. 

1.  FmommB  bt  BAmatnn  to  Pat  Dbbt  Dxsgbabod  bt  GBSimGAn  in 
bMiknipt(7  it  binding,  thoagh  not  made  to  the  ereditor  or  hie  eathor- 
iied  agent.    iToAief  ▼.  SUMnffer^  493. 

%,  Ddcobabob  IB  Bankbuptgt  Afpubs  to  Juogmbmt  Bbootbbbd  beiqbb 
DnoBABOB  wae  granted,  thoagh  after  the  petition  filed,  if  the  debt  on 
whioh  it  is  founded  would  heve  been  barred  by  the  dieoharge.  The  judg- 
ment is  not  deemed  a  new  indebtedness  oreated  since  the  petition,  bat 
only  a  novation;  so  held  imder  the  bankrapt  law  of  1841.  CfaribT.  Amf* 
liV,  290. 

1.  Babkbuft  mat  Sit  up  Ddoeabob  ab  Dubbsb  to  Suit  ib  Natitrb  ob 
CbbmiobIb  Bill  to  obtain  satisfaction  of  the  judgment;  he  is  not  (ton- 
fined  to  his  remedy  by  motion.    Id, 

C  NoTB  EzBODTBD  BT  Babbbubt  on  oopditJon  that  the  creditor  would  wit^ 
draw  hii  opposition  to  the  bankrapt's  discharge  in  bankmpti^,  thoagh 
ezecnted  after  sneh  discharge,  is  void  Ux  want  of  eonsideratJen.  IKes  ▼• 
ifttneeO^aft. 

BANKS  AND  BANKING. 

1.  Acts  of  Offiobbs  op  Babb  withzb  Soopb  op  Obbbbal  Usaoi^  piaotiea^ 
and  ooone  of  bosiness  of  sach  institations  wiU  bind  the  corporation  In 
fsTor  of  third  persons,  who  did  not  know  at  the  time  that  the  officer  ^  m 
acting  beyond  the  scope  of  his  aathority.   Lloffd  ▼.  ITeif  Bramek  B%  S61. 

5.  Act  op  TwiBTT-rmH  op  March,  1824,  iob  Gotbbbmbbt  op  Babk^ 

intends  by  the  word  *'  depositee  "  current  money  receiyed  by  the  bank  as 
such,  and  does  not  authorise  a  deposit  of  a  sealed  bundle  containing  notn^ 
the  inuance  of  which  had  been  interdicted.  Id, 
8.  Babe  mat  Maeb  Obbbbal  Asbiokmbnt  of  ita  property  and  effiMts^  and 
snoh  assignments,  if  in  other  respects  fair,  wiU  be  sustained.  iSStafe  ▼• 
Commerdai  B<mk  108. 
See  CoBPOBATiOBS,  82,  85;  ExBOunoBS,  4;  Ibsubabob— FkBi^  %  7. 

BIAS. 
See  Jubt  abi>  Jubobb,  1,  2. 

BILLS  AND  NOTES. 

See  NbOOTIABLB  iBSTBUMBMn. 

BILi;3  OF  CREDIT. 
See  CoBfOBATiONS,  32. 

BILLS  OF  EXCEPTION. 
See  Flbakbo  abd  PBAoncs,  16-17,  21. 
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BnJUS  OF  EXCHANGB. 
JUaoumnr  m  Imnajwam,  2;  Nsooiiablb  Lrnnomn^  11«-17»  U* 

2if  29;  SvmaYtaar,  6. 

BLANK  IND0BSEMENT8. 
8m  NiooTXABUi  iNSTRmaom^  8^  S» 

BLANKS. 
See  BovM. 

BONA  FIDE  PUROHASEBS. 
8*3  AuEBumui  OF  IiiaiBuiiBNTB,  3;  NiooTUBUi  Imwhimm^  Hf  Ml 

NonoB:  Tbubts  AirD  Tsusmai  1. 

BONDS. 

*^— — *«  io  Wsm  Naiob  of  Obuoobs  xit  Bodt  of  Bon>  dots  iiol«v«ii 
itk  and  it  !•  binding  upon  all  who  aign  it.  JoftnaM  t.  Sinmboai  Udgl^ 
192. 

Saa  KuwTima  avd  ADifiinmRATOBS,  6;  Niootubui  LramjioDrai^  18| 
SmuniBir,  2;  Tburb  and  TRVsnaB,  2;  Vihdob  ahb  Vsn»^  L 

BOOKS  OF  AOOOUNT. 
8aa  CVwFQgiTfOOT,  87;  Evxdimob,  S-ll;  WiriMM,  ?•  S. 

BOUNDABIEa 
8aa  Btuhdiob,  3;  Watsbooubsm,  1,  & 

BURDEN  OF  PROOF. 

8aa  AiOBunoir  of  Ijnaxjwam,  1;  F&AUDULnT  OovTirAMH%  9|  Oos* 

flfinnnoiUL  Law,  4;  Fraud,  3;  Hiobwat%  •. 

CARRIERS. 
Saa  OoimoN  Carbtbw 

CAVEAT  EMPTOR. 
See  Sales,  12. 

CERTIEICATBS. 
See  ELEonxam,  1. 

CHARACTER. 
Saa  Mabbiaob  ahd  Divobci,  11;  Wranusm,  H^  1A» 

OEURTERS. 
laa  CamnmMsmsn,  «^  10^  12;  14, 17-21,  23,  29, 41;  Inmum^Wam,  %  1 

CHILDREN. 
Saa  PABSirr  and  Child;  WiLLfl»  SOi 

CHOSES  IN  ACnON. 
Baa  AanomBTT  of  CoNTRAOn;  Husband  and  Wifi,  1;  Fabinisshif,  I^  & 
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CODICILS. 
See  WnuB,  11,  lA. 

.  OOMMISSIONEBS. 
See  Damaob8»  1,  2. 

COMMON  CARRTKTtfL 

L  CiCTim.  io  Emm  Hdiself  ibom  LLiBiurr  itm  DAHAfOs  mnltiiig  to 
goodfl  intnistod  to  his  oore,  must  show  that  such  dAmago  prooiodid  from 
•ome  oooao  which  was  within  the  exoeptioa  to  hia  genenl  liaUUty. 
Camertm  ▼.  Bkh,  670. 

&  OooM  Damaokd  bt  Dakpnxss  generated  by  the  ordinacy  opetat&on  el 

aataial  oaaaee,  which  mi^^t  have  been  prevented  by  akfll  and  care  on 

the  part  of  the  carrier,  wiU  render  him  liable  for  the  demfee  iimiUhif 

Hmmenol    UL 

See  Sales,  8. 

COMMON  PLEAa 

See  PtKADDIO  AUD  P&AOnD%  1& 

COMPEIENCT. 
See  Wzumna. 

CONFLICT  OF  LAW& 
See  Mabbiaob  juid  Divoboi^  4^  ft. 

CONFUSION  OF  QO0D& 
See  AooBBSXON,  8. 

CONSIDERATION. 
0io  BAimnmor  ahb  iNsoLvsHor,  4;  Coiitbaoi8|  1»  %  Ift;  Dnoo,  1,  1S| 
CKrAmAXTT,  1-8;  Mabbiaob  akd  Dxvobob^  6^  15|  NaoonAaLB  Ibbtbu* 
MBn%  12|  Saus,  11;  Statutb  or  Fbaubb,  1;  Sobbiibhip,  t%  Tmmam 
Ajn  Tbumbbb;  Vbvdob  avd  Vbbdbb,  8^  4. 

CONSTABLES. 
8aa  EucuTiONS,  10;  Jubt  avd  Jvbobi.  9. 

CONSTITUTIONAL  LAW. 

L  Vixn  VAT  Rbhoungb  Ook8T]tutional  PBomBOB  made  lor  Ua  bendlti. 

JBmbmrp  V.  CoMMT,  825. 
^  Mbahxho  of  Tebmb  "Dub  Pbogi8B  ov  Law,"  In  seotiiMi  1,  artida  7  of 
ccnstitntion  of  New  York,  diecnaaed.    Id. 

H  ScATB  Lboiblatubbs  abb  LndtBD  IN  BsHBDiAL  JuBUDiDnoH  only  by 
ezprees  prohibitian,  or  implication  eqnally  impearalife  flowing  from  posi- 
tive provision,  or  deduced  from  the  natore  of  tbo  pditkal  sftraetorew 
LffnmingY.  Union,  676. 

4.  BVBDBN  n  OK  OnB  SBBKDrO  TO  IXPBAfiH    fiBOBH.AIlVB  AOXIOV  to  shosr 

nHkereiQ  it  is  onoonstitntionAL    Id, 

ft.  UHOONSIITDTIONALirT  OF  LSQISLAnVB  AOT  MUST  BB  PaI.FABLB  ABD  GBBk 

TADT  to  Justify  judidal  iuterferenoe.    Id. 
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6b  LioiiLAXiTB  Aor  Enioboebio  Moral  OBuoAnoM  vor  Lioallt  Enomam^ 
AMLM  ii  oonstitatiooaL    Id. 

7.  LmniiATUBi  mat  TBCfviDM  Bkmbdt  whxbx  Biqbt  Sznn  wimauv 

Oiis.    Id. 
9k  Aot  or  Twmrr-eivxNTH  of  Mabob,  providing  tliat  oertain  ooontiM  from 

ndiiob  oKoaet  bave  been  removed  for  trial  to  Union  ooonty,  by  Tirtue  el 

the  act  o!  tbe  thirteenth  of  April,  1843,  reimboree  Union  eoontj  for  the 

ezpenees  of  the  leid  trials,  is  oonstitntionaL    Id. 
t.  LduiSLATUBB  HA8  No  PowxB  TO  Obdkr  Ncw  T3IAL,  OT  to  diieot  the  eomt 

to  order  it,  either  before  or  after  jndgment;  soeh  power  being  JndielAL 

DeCkatUOiaT.  FairddH  670. 
IOl  LmsLATzvi,  Bzioui-xvi,  ajtd  Judiol4l  BBAHOHig  OF  QavEMmaan  abs 

Tbobouohlt  Sbfabatbih  and  within  their  zespeotive  depertnMBii  eqnal 

and  oo-ordinate.    Id. 

See  BminEHT  Dokaik,  1,  2,  6;  IsnaaR;  L 

OQNSIBUCnON. 
fleeARAflHiKBHT%6;  BA2naAin>BAmmro,2;  ChunsAon^Si  OmxoML^mn^ 
82,  S2;  Dbbd0|  1,  2;  EraxBBOB,  21;  Guababtt^  1|  Quo  Wabbabto^  1| 

WlLLfl»  17.  

OONTEMFT. 
1.  Dbfbhiunt  in  CknnmiPT  cuuf  nxithbb  Filb  Abbwxb  nor  be  permittod 

to  make  a  motioa  to  dismin  a  bill,  nntil  he  be  disoharged  of  sneh  em* 

temptby  orderof  fch^coort    Cfani  t.  Oami,  7Z6. 
X  Clbbx  of  Coubt  haj  No  AuTHOBinr  BsniBB  to  Dibcbabob  Ouhtbiiff 

OB  FiLB  AirewBB;  and  if  an  answer  is  filed,  the  plaintiff  haa  the  li^  to 

treat  it  ae  a  nnllity.    Id. 

ooirrBACis. 

].  Skbtzgb  Kxvdbbbd  to  Okb  without  his  Rbqubst  n  Suffiuulbt  Oqbieik 
BBAXiov  for  sabsequent  pronuse  to  pay  therefor.   Ljfeoming  ▼.  Umom,  0781 

S.  AvT  Adtamtaob  to  Onb  Pabtt  ob  Dbtbimkht  to  thb  Othbb,  however 
small,  is  a  sufficient  consideration  to  support  a  promise.  Davk  v.  Sterner, 
647. 

8.  If  CoNNBonoN  bbtwbbh  Obiginal  Illboal  Tbansaction   and  Kbw 

Pbomxsb  oan  bb  Tbacbd,  if  the  latter  ii  connected  with  and  grows  oat  of 
the  former,  no  matter  how  many  timee  and  in  how  many  different  forme 
it  may  be  renewed,  it  cannot  form  the  basis  of  a  recovery.  Repeating  a 
▼old  promise  cannot  give  it  validity.    Oometoek  v.  Draper,  78. 

4.  AonoH  TO  RbootbbMonbt  alleged  to  be  due  by  contract  may  be  sostiined 
under  the  New  York  code  of  prooednre,  notwithstanding  the  contract  ia 
void,  if  the  facts  alleged  and  proved  show  an  Implied  dbligatioa  reeting 
en  the  defendant  to  pay  the  snm  demanded  as  money  received  to  plain* 
tiff's  nse.    Ao  v.  Woodwmih,  370. 

&  OoniBAOiOB  Pbbvbntbd  fbom  Complbiing  CoNTBAor  BT  EHPLomro 
Pabtt  may  either  bring  an  action  for  a  breech  of  the  contract  and  re- 
oover  as  damages  the  loss  of  profits  sustained  by  the  breach,  or  he  may 
waive  the  contract  and  sue  for  work  and  labor  generally,  and  recover  the 
actual  value  d  the  work  done.    Chrk  y.  Mayor  etc  q/New  Torik,  879. 

&  OoBTBAoroB  SuiHa  FOB  WoBK  AND  Labob  Gbbbbaixt,  when  wrongfully 
prevented  from  completing  the  oontmet^  cannot  recover  speoulativo 
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froAta^  or  rofor  to  the  ocntnet  MfoznUiing  a  rola  lor  oomp^ 
dao  blniy  bat  b  oonfliMwl  to  the  Mtoal  Ttloo  of  tbe  work  and 

f  .  Ymbmal  OomsAor  mat  n  Fsovbd^  ■Ithimgh  the  partiao  hsta 
written  oontaraot  at  tlia  nina  tuna  tondhlqg  the  nma  nfajaol^  if  it 
not  oontniidiot  or  vaiy  tlia  writing.    Henam  t.  Hemiemm,  ISSw 

I  CoCTCT  OAH  Mm  No  Bnoamag  AiuiHgr  Emam  Tekmb  or  Wi 
CoHnuiOT.    PmuUrgaM  v.  ifeienM^  284. 

9.  Aonoir  on  Suit  rroH  Iluqal  Oconuor  oannot  be  mafaitiinad  ettfaar  at 

law  or  in  aqni^.    OkhL,  LAT.Co.  t.  Jf.  /.  S  T.  Co.,  74S. 

10.  Ocnrnuor  m  V iolaxidv  of  Conmoir  on  Sxanm  Law  b  Void  a6  Mtfob 
and  no  aotun  or  suit  will  lie  to  enforoe  it.    /dL 

11.  BuLS  PEavMTmo  Sun  ov  Illsoal  OonKAioxB  BsLind  ohlt  so 
BiMXDTy  end  merely  deniee  the  partiea  any  remedy  upon  ttiem.    i  dL 

IS.  Ooimuior  n  Illboal  whih  It  Violatb  Good  M<ih4Th  or  ie  oppeaed  te 

pablio  policy,  or  ie  infeoted  with  frand,  or  Tiolatee  tlia  provieioBe  of  a 

pnblio  etetnte.    Id. 
1&  OooriBAon  VmLATiBro  Pubuo  Susutb  are  equally  Toid  wbatiier  tiie 

prohibition  ia  eocpieeeor  implied;  L  e.,  whether  the  etetnte  enii'eeijy  pra- 

hibite  the  thing  tebe  done^  or  only  impoeea  a  peneUy  on  the  pareen doing 

it    Id. 
Mb  WnnnB  OommAor  n  ICalvm  PftomBxrox  on  Halvm  nr  8k^  ia  not 

material;  ior  in  either  oeee  the  ooorte  will  not  enforoe  it.    At 
lA.  Umw  BBvniATDfo  Tf.i.»ftAfi  Oohtbaot*  BaoomT  mat  n  Had  in 

iaatnaoee  for  money  peid  ae  iti?mi^if*^f*'*?'*i  or  an  aotioB  may 

te  oanoel  eeenritiea  given.    Id. 
16b  Ufov  CcnraBAOT  Ixyolvtsq  Moeal  TuBPmnx^,  wlMre  Ilia  partlee  are 

la  jnrfdMfaftH  there  ie  no  remedy;  no  relief  will  be  greated*  no  aotion  will 

lie  te  enforoe  it^  and  money  peid  npon  it  oennot  be  reoorered.    Id. 
17.  Uvoai  Ti.f.niAii  CoNTBAory  whxbx  Pabxhs  abb  bot  xk  Pabi  Bbudio^  re* 

Uef  win  in  generel  be  granted  on  dieeffirmanoe  of  the  oontrao^  if  it  be 

oKaeatedi  if  it  be  ezeeatory,  it  ia  the  general  mla  te  grant  veiiaf  egidnet 

it    Id. 

18.  UMV    IlLBOAL    BxBOOTOBT    OOBTEA0f%    BbUDV    will    BB    AUtfWSB^ 

whether  the  partiee  were  la  pari  ddkto  or  not    Id. 

in  Pabct  m  hot  nr  Pabi  BBUoro  when  he  note  nnderneeegeity,  erherdihip^ 
er  ^eat  ineqoality  of  oondition,  in  entering  inte  a  ocntraiot  in  Tiolatioa 
of  a  role  of  pnblio  pdliqr  intended  for  his  proteotion.    Id. 

flea  Aamnasai  AuonoBs;  Babxruttot  and  IhboltbboTp  4;  Oobnba- 
aoK%  10|  Damaobb,  4»  6;  Dekdb,  7»  8;  Bvidbbcii»  lS-21;  Ovababtt; 
iBBABOr,  1;  Ibtbbbr;  1»  8;  Mabbiaob  abd  DiyoBO%  0-8^  1^18;  Pi 
BBBoari  Siaiai;  Snoino  Pbbkxbmabgb;  Sxatvtbbi  UaeoBi;  Vi 

ABD  VbOMB. 

OQMIBIBUnON. 
See  8uBBrY8HQ>»  S;  4. 

COHIBIBUTORY  NBaUGENCK. 
See  KBQUOBiroik 

CONVERSION. 
See  Tbotbb. 
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CORAM  NOBIS. 
Beo  Plsaoxko  jun>  pRicnca,  14. 

OOBFORATIQNa 
L  Cemofoajanan  hatb  Sraoxis  of  Loqautt  di  Natubb'ot  Domonji  to 

the  pnrpoie  o£  suing  and  being  faad,  under  the  MsswnbHietla  Nfiaed 

■tiitiitat.    Jfa^mond  t.  d^  qfLcweU,  67. 
&  Jhaaonm  of  Oobpobation  abb  Liabli  as  XaunaB  ioe  Fkurmjuonr 

y>»«A*w«  or  Tbost,  and  eqni^  has  jozisdiotim  of  sadi  omss.    Baigm  t. 

Ifew  Bmg^omd  Screw  Co.,  624. 

tb  OOBVOIIATION    n   PkO?KB    i'ABTr  TO   SVI   DnUBOlOM  FOB   FBAinNJUDIT 

Bbbach  of  Tbcst  in  tho  first  instanoa.    Id. 

i.  8r00KH0'J>XB8  MAT  SVB  DZBIOIOBB  FOB  FBAUBUUBHT  BBBAOS  OF  TWBOWW 

in  tbcir  own  names,  if  the  oorporation  refdses  to  sue  or  is  still  eontroQsd 
by  the  defendants.    Id, 

y  DXBBOrOBB  OF  OoBPOBATIOM  LnrmBO  m  InDOBSBIIBBTB  to  ASOflBSB  Oo»- 

POBATUUI,  with  which  it  b  oonneoted  in  business,  where  they  sot  in  geod 
faith  and  with  sound  disoretiony  are  not  personally  liable  therefor  as  for 
•  a  breach  of  tnut.    Id, 

H  ItaBBOIQBB  OF  CoBFOBAnOV  ABB  HOT  LUBLB  FOB  V nULATlOir  OF  GBABIIB 

THB0DOH  MnTAXB,  vnlsss  the  mistake  arose  from  the  want  of  sash  care 
aa  an  ordinarily  pmdent  man  takes  of  his  own  sAirs;  espedally  whsrs 
the  mistake  oooors  in  a  matter  as  to  whioh  the  law  ia  vnssttied.    Id. 

7«  CoBFOBATIOlf  MAT  IlTTm  XV  SlOOK  OF  OlHBB  OOBFOBinOHS  in  certSIB 

esses.    As  to  whether  it  may  do  so  with  a  Tiew  to  becoming  a  permanent 

stockholder,  is  a  qne  jtf  on  open  whioh  the  law  sssms  to  be  vnssttied.  Id, 
tb  OoBFOBATunr  B  voT  Tbusxbb  fob  in  SrwmHoiinBBi  with  respect  to  its 

corporate  property  so  aa  to  be  snbjeet  to  the  jnrisdiotioD  of  a  ooort  of 

equity  at  the  salt  of  a  stockholder.    Id, 
9.  Gasbb  BivBomro  Bquirr  JoBmoDiiow  ofbb  OoBFOBAraom  rofiewed^ 

per  Greene^  0.  J.    Id, 
IQL  GSeabtbb  of  CoBFOBATiaii  B  NOT  ObsraBAOT  exoept  as  betwesa  the  state 

and  the  corporation;  and  where  it  makes  the  stockholders  liable  to  car* 

porate  debti^  the  UafaOity  does  not  arise  out  of  ocntraot^  so  as  to  givo  a 

ecort  of  equity  jnrisdietion  of  salts  by  stockholders  sgainst  the  oorporar 

tion.    Id, 
IL  Eq!Uitt  Ooubt  hai  No  JuBmmcrioii  to  Diobbb  Salb  of  Shock  Taudt 

BT  Oini  CoBFOBAXUur  IB  Anothbb  withoat  anthori^  from  the  chartsr« 

so  aa  to  dissolve  the  relation  between  the  oorporations  at  the  soit  of  a 

stookhelder.    Id, 
12.  8uB0rAjrnyB  ALTBBiinoira  of  Chabtbb  wxtboot  Gomoubbbhob  of  Oo»* 

FOBATOBS  is  an  nnaBtbociied  interference  with  the  eontraet  **i«fe^«g  be> 

tween  the  pnblio  and  the  corporators.    Com,  ex  reL  Ohgkorm  r,  (Mm^ 

46a 
in  Aor  OB  Asont  of  Oobfobatioh  mat  bb  Ibfibbxd  from  noh  dreoBi- 

stances  of  commianonor  omission  aa  would  raise  a  similar  prssonqptton 

in  favor  of  or  agunst  a  natoral  person.    Id, 
14.  BoABD  OF  OnvsBs  Vbrbd  with  All  Fowbrs  of  OoBFQBAnmi^ 

and  open  whom  the  oorporate  ezistenoe  is  devolved,  not  only  wield  the 

whole  corporate  anthority,  hot  may  i^nply  to  and  agree  to  tadlflii  ohaa§m 

in  the  charter  thereof.    Id, 
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Ift.  Bioar  OF  AasMsrofQ  to  Fboposkd  Chasob  m  Chabtib  Ffr^  i» 
wliola  body  of  Btookholdm  where  they  oompoee  the  oorpontioa»  tiioBglk 
ordiiuurily  repreeeoied  hj  a  board  of  diiooten  ohaxged  with  tiie  exwoiw 
of  ooi'poKete  powera*    /<L 

16b  OoauraBirarar  mam  vor  Bboomb  DBfuvor  num  NBouor  n»  Km 
QmcBBi  while  the  oBpeoiity  to  eleet  zemeiae  in  the  membm.    JUL 

17.  VoTM  OF  AcoBnAHGB  OF  AMBBimBBT  TO  Cbabtbb,  to  be  valid  aa  the 
aoi  of  the  oorporation,  iinut  be  yawed  a4  a  meetiiig  dnly  oaonrena^  after 
ootioe  to  all  the  membm.    Id. 

IflL  WsmEBB  AoOBPTAiraB  OF  AmBMIXMBBT  to  GbABSBB  SlUMBD  B7  MiffflB^ 

ITT  of  memben  of  oflgpowitioo  ia  not  aoffloient.    iUL 

19.  WBimv  AaMPTAVOB  of  Ambbumbbt  to  Csabskb  Ssokbd  bt  Ai& 
SrocnniOfiPBBa  or  partiea  in  intereat  ia  anffidnnt.    Id. 

IOl  Fbbbumftion  of  Aogbptabob  of  Nbw  OB  AxbvubdGbabisBv  Abbom 
IBOV  Blbutjob  of  oorporate  ofBoera  thewanidtav  ia  not  oeuoliiBiFo  in  tiie 
iMoof  anobJeetbgminorifyataiioheleotimL    Id, 

U*  OFFUBvuvxrr  to  Dblibibati^  abb  if  Pokbcb  Ouhvumbi  tbbb  VkL* 
liowa,  ia  the  fight  of  the  minority  of  irtiioh  they  oaanol  be  deprivod  by 
the  aibttrary  win  of  the  majority.    Id. 

9L  AooBFTDro  Bioan  abb  Fbifilbobb  Bbtaiui  Obuoaswbb  abb  DmoBiL 
Where  an  act  givia  a  oorporation  aQ  the  ''zighte  and  privilegBa*  far- 
marly  giT«n  to  another  oorponiitioBv  the  wwda  mnat  be  adaratood  aa 
tmplyiog  the  obligatiena  and  dntiea  alaot  QM6  L.  LS  T.Oxr.  Mm^ 

WL  COBVOBAXB   POWBBB   BOT  RUHUMLT   MbHUOBBB  IB  RB  OBABODL— A 

oorporation  in  the  egeontion  of  the  pnrpoaea  for  which  it  waa  created^  mny 
foaort  to  any  meana  that  woold  be  proper  for  an  indxfidnal  in  oonontiqg 
the  aame,  nnleaa  it  be  prohibited  hj  the  tenna  of  the  ohartw  er  by 
paUio  law.    Id. 

tdb  Bbobbbob  of  CknffOBATiOB  ia  in  the  atate  oreating  it^  and  it 
migrate  from  it.    Id. 

Vk  OoBFOBATiQB  MAT  AoT  IB  FoBBUB  SxAX%  and  vpon  being  leoogBiaad 
there  may  by  ita  agenta  make  any  oontraot  within  ita  limited  powen 
whioh  are  not  prohibited  hy  the  foreignatate.    Id. 

28.  OoBFOBAXioB  D  LuBLB  FOB  AoiB  OF  HB  AoBHTB  dotto  in  the  porCoraa- 
anoe  of  or  oonneoted  with  the  bnaineaa  of  tiie  agency.    Id. 

ST.  AoBBT  OB  QmoBB  OF  CoBFOBAXiOB  18  Iaablb  for  domagM  oeoaaioned 
by  ▼iolation  of  dntiea  he  owea  to  hia  prinoipaL    Id. 

WL  Gafetal  Sioob  n  busr  Fubb^  and  tiie  dirootora  of  the  eoipflwitifln  are 
thetraateea.    Id. 

WL  BionaHoi.BBiM'  lAABiunr  bob  Oquobaxb  AoIb  onder  a  obnae  in  tlio 
ebarter  declaring  that  they  ''ahaU  be  Uable  to  the  OKtent  of  tiioir  zo- 
q^tlve  aharea  of  atoek  held  in  aaoh  oompany,  and  no  forthary*  ia  whoUj 
withoot  raferenoe  to  the  amoont  they  may  have  paid  on  tiie  atoek.    Id. 

IOl  AanoBMBBT  of  Oobfqeaxb  Fbofbbtt  dobb  botOasbtOaxbal  Stock 
wim  Ix.    Id. 

tL  IfoiffiFABioim  Rn.fi— Tmtbopbb  Joibbbb  of  PABsiBa  abb  Oaubbs  of 
Aoxnur.— A  bfll  whioh  aeeka  to  enloroe  aerwal  aeparate  demanda  againat 
a  oorporatian  aa  aooh,  againat  tiie  atoekholdera  aa  sach»  agftinat  them  in 
their  private  oapaoity»  and  ag»inat  them  aa  tmateee  of  the  capital  stook^ 
and  also  aa  tmateea  in  a  deed  of  aaaSgnment  lor  the  bendlt  of  oreditoi% 
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■ad  which  Meki  to  aet  adde  the  mmignnimt  and  nibjeot  the  yruperty 
eonveyed  by  it  to  the  payment  of  the  oompUiiiaAf  •  diimflp  is  Tlearly 
mnltifarione.    Id. 

12.  Rnrntxcnovs  ok  Ck>BPOiUTio2v  not  *'to  Wtkimtihi  BASKaa  Pbiti- 
iiaoi8»'*or  israe  "bills  of  credit^" eto.,  are  directed  only  against  the 
basiness  of  banking  as  a  pursuit.     Id. 

83b  SiONiNO  IS  ifOT  Nbcbssaet  to  Validity  ov  Ammhmctt  made  by  the 
directors  of  a  corporation.  Xorth  Hirer  Meadwo  Co,  v.  Shrewtbmrif 
Cimrch,  258. 

S4.  Pritatb  Corporation  Crxatbd  bt  Ligisi^atitrr  mat  Lon  m  FfeAir* 
OHISRS  by  a  inimiser  or  non-user  of  them,  and  they  may  be  resumed  by 
the  government  under  a  judicial  judgment  upon  a  quo  warrtknto  to  asoer^ 
tain  and  enforce  the  forfeiture.    State  ▼.  Commercial  Bamk,  lOd. 

86.  TxxpORABT  SuspRNSioN  OF  Ofrration8»  or  the  simple  act  of  assign ui«Di 
of  a  coiporation,  is  not  a  misuser  of  its  chartered  pzirilegeH.  N«*ivh«* 
will  constitute  a  non-user,  because  both  are  within  the  ezoreise  o£  v  cir  • 
porate  franchise.  Either  might  place  the  bank  in  a  situation  which  would 
end  in  a  non-user  for  the  want  of  means  with  which  to  cany  on  its  opeca- 
ticos.    Id, 

86w  CONTINURD    SUBPXNBION  07   PbZNOEPAL    Ck>RPORATR  FRAHOBmiB»  and    a 

failure  to  perform  the  implied  conditions  upon  which  the  charter  was 
granted,  amount  to  a  non-user,  which  would  be  good  oanae  of  fcff eitors. 
Id. 

W*  Books  and  Mcnms  of  Ck>RPORATioN  abs  Gomfbiint  Etidinoi  of  the 
proceedings  of  the  corporation.  North  R.  M,  Co.  y.  Skrembmrp  Churdk^ 
258. 

^  Municipal  Ck>BPOBAnoN8  abb  Holdbn  fob  EiBimmB  of  Dub  Cabs 
and  skill  by  ofBcerSp  agents,  and  servants  employed  in  the  oonstructioo 
of  public  works  authorized  or  undertaken  in  the  exercise  of  corporate 
powers,  and  are  liable  in  damages  for  the  nataral  consequences  of  unskill- 
fulness  or  negligence  of  such  employees.  Hoehuter  White  Lead  Co.  v. 
Bockeaier,  316. 

JiL  CRT  IS    lilABLB    FOB    FlOODINO    Lot    BT   ImPBOPBB   CONNXBUCTnON   OF 

CuLYRBT,  and  by  not  making  it  large  enough,  where  it  antfaoriass  the 
construction  of  such  culvert  for  the  purpose  of  carrying  away  surface 
water.    Id. 

40l  Municipal  Cobpobatioivs  abb  not  Liablb  to  lot  owners  for  injury  to 
land  or  buildings  censed  by  making  a  street  improvement^  where  the 
work  Wkw  anthoriied  by  law,  and  has  been  done  with  due  care  and  tikSl, 
and  no  property  of  the  plaintiff  has  been  taken  for  public  use.  Boddif 
V.  ifoyor  etc.  <if  Brooklyn,  857. 

il.  Ambntoont  TO  Chabtbb  of  Municipal  CoBVoaAnoN  takes  eflbot  with« 
out  acceptance  by  the  municipality.    Lyeommgy.  Umom,  075. 

flee  Altxbaxidn  of  Inbibumbniv,  1;  Banxb  and  Banuno;  Damaabi^  7; 
Ihbvbancb— FntB,  6^  7;  Plbadino  and  P&AonoB^  7. 

cosra 

Oosra  Includbd  in  Judombnt  abb  only  Acobssobt,  and  are  disohaiged 

if  the  principal  debt  is  discharged;  so  held  as  between  the  parties  not 

against  the  attorney.    Clark  v.  ItowUng,  290. 
AM.  Dca  Vol.  LIU— 61 


802  LffDsz. 

OO-TEITANCY. 

L  Om  or  Two  Oo-TiKAim  Who  Remain  Oo-txzvaiitb  after  thdr  oOmt 
tOMuiti  httvo  beoome  tenants  in  aeviaralty  by  partition,  may  ntaintMn  aa 
aotion  of  ejeotmant  against  hia  oo-tenant»  after  a  simple  denial  ef  hia 
light  to  participate  in  the  enjoyment  of  the  land,  upon  the  doctrine  of 
oonatraotive  ooater,  and  need  not  join  aa  defendants,  those  who  haye 
beoome  tenants  in  scYeralty.    MeMakam  y.  McMaham^  481. 

&  dKIBTABT  SXBKINO  TO  BbOOVXB  IBOX  HZ8  Co-TSNAirr  HU  POBTIDK  of  tilO 

eommnn  property  which  has  been  for  a  time  in  the  possession  of  the  de- 
fendant may  de&lk  the  profits  reoeiTed  by  the  defendant  against  the 
amoont  of  debts  paid  by  the  latter  for  the  former.    Id, 

t»  Svmr  Tbnast  vs  Common  is  Liablx  to  Aoooitnt  who  has  been  in  the  «d- 
joyment  of  the  property,  bat  no  recovery  can  be  had  against  him,  vnlen 
upon  taking  the  aoconnt,  it  is  shown  that  he  has  received  more  than  his 
jnst  share,    MePhenon  ▼.  McPhenon^  410. 

4.  Two  Tbnants  in  Common  cannot  Join  nr  Axmox  or  Aoooont  agaioaft 
their  oo-tenants,  as  the  interest  of  tenants  in  common  is  severaL    /<2. 

Ik  Tenants  in  Common  cannot  bb  Subd  Jointly  or  Action  or  Aoooont  by 
their  oo-tenants,  where  each  of  the  defendants  reeeiyed  portions  el  the 
ptefits  severally.    IcL 

ti  I^ant  in  Common  or  Febbt  may  maintain  an  action  of  aocoont  or  an 
action  on  the  case  against  his  oo-tenant^  to  recover  Ids  share  of  the  income 
^  of  the  feiry,  and  all  damages  may  be  ssiessnd  which  have  arisen  pei^ 
dmde  Ok.    PudseU  v.  SmUh,  686. 

0S6  AnoooBT,  2;  Pabtuion;  Pabtnkbship,  8;  Plbammo  and  PBicnoi^  fi^  6; 

YbBTDOB  and  VBNrLB,  2. 

COVENANT. 

!•  AonoN  or  Covxnabt  can  qslt  bb  Sustainbd  where  the  instramant  upon 
which  the  action  is  broaght  has  been  actually  signed  and  sealed  by  tike 
party,  or  by  his  anthority ;  this  is  a  general  principle  whioh  is  abondantly 
Bostained  by  the  anthorities,  bat  is  sabject  to  certain  exceptions.  /W- 
Iqr  V.  Sinfmm,  2Sli. 

%  Isw— Indbntubb  or  Baboain  and  Salb,  poiporting  to  be  inter  partfn,  by 
whidk  an  estate  is  conveyed  to  the  grantee,  is  the  grantee's  deed  aa  w«U 
as  the  deed  of  the  grantor,  if  the  grantee  accept  it  and  the  estate  therein 
oonv^yed,  although  the  indentore  be  not  signed  and  sealed  by  him;  and 
the  grantor  can  maintain  an  action  of  covenant  on  the  instnimsnt  tgains* 
tlM  grantee  for  breaches  of  covenants  contained  in  it  AL 
See  EaroFPBL,  2,  3,  Nbqotiablb  Instbitmbmtb,  2$, 

CREDITORS' BILLa 
See  Bankbttptot  and  iNaoLVBNcr,  S. 

CRIMINAL  CONVERSATION. 
See  WirNBSSBS,  la 

CRIMINAL  LAW. 

1.  VoBOBBT  n  Fbauduuent  Making  ob  AuxxBAznar  of  wiitiag  ta  Hhm 
jadioe  of  another.    /Stale  v.  Flogd,  680. 
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i;  DiwmumMgHO  CaiMAcmasno  or  Foboxbt  i*  the  crafty  fnnd  md  de- 
oait  whoreby  it  i*  daaignad  to  injure  tome  one.    Id. 

t.  RBAsnfo  ''Past"  axd  iNfflmioro  "Fuix  up  to  Datb"  in  Rbgoopt  iob 
Momnr  is  Fobokbt.    Id, 

4.  Iv  n  Pbopsb  to  Abk  WmnGBS,  is  Trial  iob  Mvbdbb»  how  he  wm 
eapk^y^d  during  the  few  mmniMa  that  paeaed  after  he  and  the  defendant 
came  oat  of  a  honae  to  where  the  ^leoeaaed  and  others  were  standings 
and  before  the  iight  took  place  in  which  the  Idlliog  ooonrred,  where  the 
witness  had  testified  aa  to  what  happened  during  that  time  on  his  diieet 
examination.    Sieufori  y .  SttUem  420. 

Si  OomxTOT  OF  Pbdobbb  bbvobb  Kxlldio  is  vitally  important  to  the  da> 
termination  of  the  oase^  on  a  trial  for  mnrder  in  the  second  dogree;  it 
is  therefore  proper  to  ask  a  witness  what  the  employment  of  the  prisoner 
was  from  the  time  that  he  and  the  prisoner  came  oat  of  a  hoose  to  idiere 
the  deceased  with  others  was  standing  till  the  time  the  fight  began  in 
which  the  killing  oocnrred.    Id, 

Si  Ibtbbt  wrcR  Which  Dbobasbd  abb  Ovhbbs  Wbmt  to  Fknosna'a  Houbb 
en  the  night  of  the  killing  is  important;  and  to  ascertain  it^  it  is  proper 
toask one  of  the  persons  who  accompanied  him  aa  to  the  conyersatioo 
that  took  place  amongst  them,  while  they  were  together,  in  relation  to  tils 
snbjeot-matter  in  dispate,  and  their  pnzpose  in  going  to  the  hoose.    Id, 

7*  OmnoBs  or  Witmb8BBb  abb  not  Evidbngb  as  a  general  role;  the  mls^ 
however,  is  not  universal,  and  a  witness  on  a  trial  for  mntder  may  be 
aaked  whether,  when  the  deceased  rushed  npon  the  prisoner,  there  was 
time  enough  for  the  prisoner  to  escape  and  get  out  of  the  way  ornot.    Idm 

8»  WiODr  Fbboisb  Wobsb  of  Dtibo  Man  abb  Skatbd  and  offiored  in  evi* 
dsnoe^  the  impressions  made  on  the  mindof  the  witness^  who  was  present 
and  heard  the  statements  made  by  the  deceased,  cannot  bo  inquired  inta 
NOmM  y.  State  qf  Misriuippi,  Hi. 

t.  Ajtbb  Dtino  Dbglabaxions  or  Dbobabbd  bavb  bbbb  AnmriBn^  evi- 
dence showing  what  the  deceased  said  at  other  tiineo^  respecting  the 
snbjeot-matter,  is  competent  to  impair  the  credibility  of  the  dying  deo> 
lan^ion,  and  all  that  the  deceased  ssad  respecting  tiis  matter  should  be 
presented  to  the  jury.    Id, 

Vk  Ob  Affucation  to  Quash  iKDnmoDnr  fob  Fbbjubt,  It  d  Bdgbs- 
noBABT  whether  the  coort  will  quash  the  indictment^  or  put  the  party 
to  Ids  plea  or  demurrer,  or  leave  him  to  a  motion  in  arrsst  of  judgment. 
SiaU  V.  Da^ion,  27a 

IL  Pbbjubt  18  Ldoibd  EzaLUBiVEi.T  TO  Oaths  AsmnBiSBBD  in  Sokb 
Judicial  Pbocbbdino  at  the  common  law.    Id* 

UL  Mbandto  or  Wobd  "Dbfosition,'*  as  Usbd  in  Twbmtt-tbibd  Sbohdn 
or  Aor  job  Puniskino  Cbimbs,  is  limited  to  the  written  testimony  of  a 
witness  given  in  the  course  of  a  judicial  proceeding  either  at  law  or  in 
equity,  and  itisnot  used  as  synonymous  with  "sffidavit"  or  ''oath.**  Id. 

ISb  Taxing  or  Falsb  ArrxDAVir  is  Pkbjubt  within  the  provisions  of  the 
act  relative  to  oaths  and  affirmations:  R.  S.  871.    Id. 

14.  Indioimbnt  not  Found  uton  Pboduction  or  Lioal  and  Comfbiint 
BviDBNcai  before  the  grand  jury  is  not  essentially  vicious,  so  as  to  give  the 
defendant  a  right  to  have  it  quashed;  the  constitational  ri^t  of  a  de- 
fendant that  he  shall  be  presented  by  a  grand  jury  does  not  require  that 
the  presentment  be  founded  only  npon  legal  andoompetentevidsnosb  iUL 
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U  MATEBiALat  or  AjwnuTiT  vrov  Wbiob  Pibjvbt  u  AmuaoBD 
appew  with  oonrviuent  certainty.    It  may  be  ahown  by  diroot 
or  may  appear  from  the  matter  shown  npon  the  reoordL    Id, 

Ilk  AimuTir  u  Material  bo  as  to  Subtain  IinnonaaiT  irat  Psbjvbt 
wider  it  when  taken  under  an  act  providing  ^.hat  a  oertain  bank  that  had 
•upended  ahall  not  reeome  operationa  nntil  the  affidsTit  ae  to  its  capital 
badbeenfiled.    Id. 

n.  Taioi  AwrmAYTt  mat  SusrAiv  IvBionoDiT  ior  Pebjubt,  TBoaoM  Uv- 
ATAiuiio  from  other  canaei^  if  the  oath  wae  material  when  it  wee  takw. 
Id. 

UL  AnWAYTt  DlFfSRIVO  PBOM  PBXAnBOLOOT  OV  STATOn  FwwMWwq  It 

wiD,  if  hltb,  soetain  an  indictment  for  perjury  where  it  ie  identfioal  in 
meaning  with  the  statute  and  was  filed  to  oomfly  with  the  law.    Id. 

18.  AlTTBOBlTT  OF  QfTICKE  TaXINO  Oath  HXID  KOT  BB  AtXBBBD  WKB  tCoii 

AVD  Plach,  in  an  indictment  of  the  afllant  for  perjury,  if  erery  mat«ial 
act  done  to  oonstitnte  the  ofifonse  ii  arenred  with  tune  end  plaoa.    Id. 

ttl  OOV€Um01l  OF  IVDIOHEEVT,  WHKBB  THBU  IS  M OKI  THAV  OSM  SHAfm^ 

need  not  be  against  the  form  of  the  statutes.    Id, 
n.  OaiwcnovB  that  Kamb  of  Jubob  ib  Oaftiok  did  hot  CkiBBBnoHB  with 

the  name  in  the  panel,  and  that  the  indictment  is  averred  to  bvrs  ben 

presented  upon  the  oaths  and  not  upon  the  oath  of  the  grand  Jufoc%  csn- 

not  be  sustained.    Id. 
ise  JvKt  ABB  JuF^Bg,  ^-7;  Mabbiaob  abd  I>IVOBal^  11;  Nbw  Tbiai^  9i 

PlKKJOB,  4^  5;  Sbductiob,  2;  Wmmttm,  lOi 

GB06S-EXAMINAXiaN. 
SeeGEimBALLAw,  4-7;  Withibiw,  7. 

0U8T0M& 
See  UaiOBB. 

DAMAGES. 

L  AWABD  OF  DAlUaBS  BT  OOMMIBBIOBBBS  FOB  IbJUBIBB  IB  CUMBimUUfDro 

K^niBOAP  18  BOT  GmcnLATTTE,  but  the  result  is  ocndnsivi^  unless  sa 
appeal  be  taken.    Aldrich  ▼.  CheMre  RaHroai  Cb.,  212. 

8L  Damaobs  AasnsBD  bt  Gommssiobxbs  for  excavations  In  lend  see  pre- 
sumed to  indude  damages  for  all  injuries.    Id, 

SL  PkBSOB  BOT  Liable  as  Wbono-dqbb  wheb  Aot  n  Aoibobized  bt 
LbqihIiAtpbe,  the  neoeasary  and  natural  oonsequence  of  whidh  is  damags 
to  another's  property,  and  the  mode  iniHiioh  damage  shall  be  asoertiined 
and  compensated  is  prescribed.    Id, 

A  Mbasubb  of  Daxaobs  fob  Bbbaor  of  C^bibact  is  the  peeoniarj  loss  suf- 
fered therefrom.    BML  v.  Murphey^  607. 

ft.  Loss  OF  CknoiBBCiAi.  Cbbdit  IS  BOT  Bbtdiated  AS  Damages  lor  bfeaflh  d 
contract,  unless  it  immediately  connects  itself  with  some  tsngiMe  peon* 
niary  loss  of  which  it  was  the  cause.    Id. 

A  Pabtt  Ibjubbd  is  Ebtitlbd  to  Bboovbb  for  sU  damages  previous  te 
trial  whenever  it  can  be  shown  that  the  injury  is  continnoas  in  ite  natore. 
PuckeU  V.  SfnUh,  686. 

7.  Whbbb  Spbchfio  Rembdt  n  Provided  bt  Statute  fob  Rboovebt  os 
Damages  sustained  by  a  peraon  from  the  oonstruotion  by  a  oocporation 
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if  ft  WQtkof  fntenal  impiOfmamkt,  he  otimot  h«f«ftooGniioo4aw  Mtioo 
ttMNte.    MdOmuif  t.  Jfonoii^aMi  J^oa  Ca,  617. 

Awnr^  6;  EiMWTW%  fi^  10;  Hurwati»  8;  Jvsr  Am  JvaoM^  10|  lUx- 
iM^  Si  ItaBmiavb  1|  NioofUBU  IranHnmnb  S8)  Fasbrt  im 
Umi\  8;  SiMFonosiy  S;  Wiszi^  12;  WimBi%  IL 


DKATa 
1;  FiamnsBiP.  5,  6;  8raooio 

SHIP,  4. 


DKORASKD  WITNB8SB8. 
See  BviDiNcm^  18. 


DEOLARATION& 

iee  Aonor,  i;  Oumival  Law,  8,  9;  Btidkvoi,  13»  li,  16^  20;  XsHDnoa% 

88|  JuBT  AVD  JumoBfli  9;  Pabbit  and  Chilis  8,  8;  WAZHBOCHnHBii^  2L 


DEGREES. 
See  JvsQiann. 


ij:^hi  : 


1«  OuHviBUOfiOiir  OF  DnD  oannot  bi  iHiLinoraiD  st  AmTuiKo  nr  Wiu 
fveoedhig  it,  wfaioh,  being  uu^entti^e  tQl  teetetor's  deeih,  ie  no  evidaoee 
of  immediate  intention,  though  it  might  beer  on  the  xemlt.  BUemcm  ▼• 
JHoiiifaiigl,  474. 

&  AowTAL IjTiiiTioa OowTBABT TO LiOAL BfiHOT OF DiBis  thooghftppemt 
from  tiiftt  inttmmest  itMll^  wiU  not  eiSBot  the  <9erfttion  theieol    Id, 

8.  ''Fbbmibb*'  nr  DnD  Mbavb  Aix  that  Pbioiiw  HABonnm.  ilrown 
▼•  Matiiet^  228. 

4  Habihdoii's  QfiiOB  »  vor  to  Obabt  Eraxb,  bnt  to  limit  iti  oerteintj. 
Id. 

8w  KomBO  CAB  BB  LmiXBD  IB  Habbbdum  which  has  not  been  given  in  the 
pMBiieee.    Id, 

8i  LwniBUMBBiT  Void  as  Ookybtabob  when  oontaiwing  a  desoription  in  the 
psemisM  and  an  habmiwrn^  bat  no  words  of  grants  so  Iw  as  legecdi  the 
opsffttive  power  of  the  premisee  aad  habmidiim.    Id, 

1.  Dud  Good  dt  Fqbm  oblt  ii  not  a  snfficient  ooroplianee  with  the  eovo* 
nant  to  make ''a  good  and  perfect  deed."    i^WsiMler  y.  Jf<qf,  88. 

8.  Good  Tnui  IS  NiOBSSABT  to  make  "a  good  and  perfect  deed."    Id, 

8.  DMCMFnoB  or  DnD— Pabol  Evuincs  to  Show  MnTAKB.— F^remises 
deseribed  as  fraotional  north-west  quarter  of  seotioa  86,  township  49, 
fiage  17,  lying  partially  within  the  town  of  B:  HM^  that  the  seotioB 
aad  townsh^deeoription  was  the  principal,  and  "lying  partly  within  the 
tewn  of  B"  the  incident,  and  that  parol  evidence  was  inadmissible  lot 
the  porpose  of  showing  that  the  soatfa-west  quarter  was  meant,  and  tiiat 
there  was  no  fraotiflnal  north-west  qnarter-eeotioo.    HarU  ▼.  Rtdor^  187. 

Ml  NonoBo  DisBOBisT  ob  Bau  n  to  bb  PamniBD  m  Law;  all  prssnmp- 
tieaa  are  innocent  aad  lightfnl;  thsrefore  a  deed  will  not  be  presomed  if 
it  eoold  only  be  in  fraod  and  iojniy.    JBTaftwirtaw  t.  JBTcptbn^  87ft. 
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U.  Plat  RmouD  10  is  bbho  AinraxBD  10  Dm^  tlioagli 

may  be  gimi  in  •▼idaooa  when  ihown  to  be  the  one  lelitied  tOb    Jfo 

12.  OkLT  PikKim  TO  BSKD  CAN  QuiSfXON  R8   IXTKBT  OB  VALmtR.     /dL 
AS.    BlOKTAL   OV   PATMSBrr   OV   OONSIlMDUkTIOir    GAinOT    BB    GOBTBASKXD 

for  the  porpoee  of  dirfefttmg  the  oonyeyanoe  in  which  the  ledtal  iqppam^ 
Bwrkigk  ▼.  C!c{^%  2230. 
Qee  AOKBOWLXDOMBBTB;    ALTBRATXOB  OF   iBBTBOIfEim^  3^  4;    Co?bha]it; 

SmBBirr  Domain,  3;  Kwokfkl,  3;  Euuutioiw,  34,  35;  FnxuBBii  1; 
f^UDOLiHT  CbmncTAKon,  7;  Mobtoaobb,  1;  PABmxBSKZP,  8;  Pub- 
uo  Labbs;  SFBCSfio  Pebiobmancb»  2;  Tb^ttb  abd  Tbvbtib^  2|  UaHg 
Ybmbob  abb  VBBnus  WATBBOouBan,  2;  Wills,  S. 

DEIs'INlTIOKd. 
Bee  Hbookiablb  laBZEUMEirn,  11;  Pabbht  abd  Ghilb^  4. 

DELIVERY. 
Hm  ImaaQ^  9-11;  SooonoBa,  3;  Kbooiiablb  iBammmn^  S|  8au% 

3-0,  16;  WlXNBBSn^  & 

DEBiAND. 
Bee  NaooiiABLB  Insibi7mbht8|  fi^  U^  90l      , 

DEMUBBEEL 
Bee  Equtrr,  1;  Plbabdio  abb  Pbaoooi^  3L 

DEPOSIT. 
Bee  Baiuibhtb;  BABxa  abd  BabxibOi  2. 

DEPOSmOKS. 
Bee  Bmnuoi^  7;  Plbabibo  abd  Pbacuci^  fL 

DESCRIPTION. 
Bit  DuM^  6^  0;  Nboohablb  iBgTBuiacBTa^  13;  WAsnoouBO^  % 

DEVISES. 
See  Wills,  17,  21,  25-aa 

DIBECTOBa 
Bee  OoBPOBATiONS,  2-6, 14-16^  28^  83b 

DISSOLUnOK. 
iBTUBOEuam;  Mabbxaob  and  Diyobci,  14;  iTAKBiHBirt  1^  H  & 

DISIBESa 
See  Labdlobd  abd  Tbkabt;  (k 

DIVOBCB. 
Bee  Mabbiaob  abd  DifQMib 
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domigiul 
0M  OonoauLTExmB,  1, 21 

DOWB& 

^^*— ^«  Ooanuor  n  Sir  up  «o  "DMnjur  WidowIi  Bmr  m 
P»wo»  Hi  OTJrtMioa  ■nd  oontanti  nmit  be  cUtdy  pwffd,    IbraOiy 

]>nK  FBOOBSS  OF  LAW. 

8m  ComHTUTIOKAL  liAWy  2. 

DYING  DBGLARAHONB. 
8m  OsniiHAL  Law,  8^  91 

BA8KMKNT& 
8m  WAXXBOouBan^  7. 

EJECIMEMT. 
iwOMEHUVor,  1;  BziODTioHib  96^  87|  WiUi^  27. 

ELBCmON. 
0M  liATfWiWD  4HD  Tenaht,  7;  Wiu%  26^  27. 

ELEOnONa 
I.  0i!AXiiianBTCk>uiiTrBoABDOFCASTAflaMr  ABBCtero^ 

nrar  Obahtid  vBiBaoH,  are  bat  prima  fade  evideoM  of  ibe  nallHi 

■teted  in  mob  itatomentBand  oertifleatey  aod  a  oootaataat  may  fo  behind 

•oeh  letazna^  and  if  neoeamy,  examine  the  baUoti  themeelfea.    Peopk 

T.  Vam  Olete,  60. 
ft  B«UBR  otr  Ck>innTBoABDO(rSLnonov  0 JiryAflBBs  hot  amo  Oovour* 

anr%  an  ayennent  in  a  plea  tbat  it  appeaxe  therefrom  that  the  defandant 

bad  the  Urgeet  nnmber  of  TOtM  is  immateriaL    ItL 
9k  Duma  or  Blboiion  Boabds  bxino  Mkbslt  VLamnasAL,  their  <wnimiinBe 

or  miatakM  oan  have  no  oontrolling  inflnenne  on  the  eleetion.    Id, 
4  Iv  SHownro  Tzklb  to  Blboiivb  Omc^  It  d  8ufriuuuiT  «o  Avn  nr 

Plb4  that  the  eleetion  WM  held,  that  there  WM  anthority  to  held  lib  and 

tiiat  at  mid  eleetion  the  defendant  reoeived  the  raqpdred  nmilMr  el 

Totm.    rd. 

8m  CoBPoaAxiovfl^  16^  20;  Quo  Wabbabto^  L 

SMINBNT  DOMAIN. 

1.  TaxDNi  PfexrizB  FBornffr  lOBFamzBUaiBiioT  AcrtBOHnDbythe 

lil^t  el  eminent  domain.    Bhadmqf  t.  Coiwer,  82S. 
ft  Biimn  AmraounHo  Taszvo  or  Pnnrm  FiKXPSBrr  bt  OoHinv  of  the 

owner  ia  TaUd,  notwithatanding  the  uw  for  which  it  ia  taken  ia  private. 

Id. 
ft  DiiDOBWmnv  'DwOsMajoaa  or  Cohbiiit io Taxiro  orLaxB  ianot 

neoeamry  to  dibotnate  atranafer  of  the  titles  by  means  of  prooeedingi  for 

aeqniring  it  taken  nnder  a  statate  which  dom  not  reqnire  snob  deed  er 

writing.    The  Tariooa  papers  need  in  the  prooeedinga  may  be  lelmed  ta 

M  Inmiahing  eridfiOM  of  conaent  in  &ot    id. 


^ 
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C  L45P-OW1IXB  u  EixorFKii,  BT  AocEPmio  Ck>Mi*cr8ATi03r  ffOB  Lajtd  Takkb 
ponnant  to  a  statute,  from  af torwarda  deaying  that  he  oooaentad  to  tha 
taJdng.    Id, 

!•  PowsB  OF  Ksw  York  Supsbkb  Ooubt  ix  PEOciBDiiroa  to  CoirDiM^ 
"Lunm^  under  the  etatote,  although  jadioial»  ib  limited  to  determining  the 
titaMi  of  the  pereona  named  aa  oommiaaionfln,  the  regolarity  of  their  pro- 
needingi  to  eelect  the  lends  required  and  to  estimate  the  oompensation, 
etc,  and  the  faimees  of  their  assessment;  and  does  not  extend  to  deter- 
mining whether  the  title  is  transferred.  Hence  this  qnestiony  when  raised 
in  any  snbseqiient  litigation,  is  not  eonclnded  by  the  orders  appointing 
the  oommissianen  and  ooniirming  their  report.    leL 

<•  G0H8TITUTIOKAL  BloBT  TO  CoMFaMsATioH  for  private  properly  taken  for 
pnblio  use  does  not  attach  where  there  is  no  taking  of  property,  but  only 
an  indirect  or  oonsequeutia]  depreciation  of  ite  usefnlnees  or  ▼alne.  Rod' 
d(f  ▼.  Mayor  t^  qf  Brookijffh  ^>J. 

h   RiOBT  TO   RXMOVX  I>WKLL1Nf»-HOUSI    111    InOLITDSD   DT  RiOHT  TO  BNTEB 

UTOH  Lavd  and  apxiroprutto  4«  much  of  it  ae  may  be  necessary  for  ite 
railroad,  gmntod  to  the  Ohio  and  Pennsylvania  Railroad  Company  by 
the  Ohio  act,  adi»pted  by  the  Pennsylvania  aot  of  April,  11, 1848L  Broetet 
▼.  0.  <fr  P.  R.  H,  Co.,  534. 

EQUITY. 

L  QmnoN  to  bb  Dbcidbi>  u.n  Dbmubbkb  to  Bill  nr  Kquxit  is  simply 
whether  the  facto  alleged  in  the  bill  would,  if  true,  entitle  the  party 
ontnpUining  to  relief.     Lodtwood  v.  WteheU,  43S. 

2.   BqITIIT  WILLRBUBVBAOAUrST  JODGMBBTORDBGDBBBOBTAZlfXDBYFRaUD 

or  ofaronmveation  of  one  of  the  parties,  without  the  fault  or  n^glagonoe  of 
the  other.    l(L 

Sb  MoBTOAaBB  Obtadtino  Dbobbb  of  Fobbglosubb  bt  Fbaud  for  a  mnob 
larger  sum  than  the  amount  due,  equity  will  relieve  against  the  deorse 
without  a  tender  of  the  amount  due  with  legal  intereet.    /<2. 

4.  Bqunrr  not  qblt  Oonsidbbs  That  Donb  Woigh  onosr  to  hatb  bbbb 
Doini^  but  it  also,  in  many  instences,  considers  that  undone  whieh  never 
on^t  to  have  been  done.    Beck  v.  CT/iricA,  607. 

A.  Sbttlbp  Bulb  07  Ooobt  of  Equttt  m  Esolastd  bbiobb  Bbvolotidb  is 
obligatory  upon  the  courte  here,  just  aa  much  as  any  other  established 
mle  of  property  derived  from  our  ancestors,  where  there  is  no  legislation 
on  the  subjecti  and  no  repugnancy  to  our  form  of  government.  Harru 
T.  JTorrii^  393. 

flee  CoBTBAOTa,  9;  Cobforations,  2, 8,  ^11, 31|  Bvidbbci^  2;  Fbaub^  i;  Ib« 
BAVOT,  2-5;  Maxims;  Obpiians'  Goubt;  Plbadiho  ajtd  PBicnoB^  19| 
Sraamo  Pbbiobmabcb;  Vbxdob  ani>  Vbbdbb,  4,  7;  Wnu^  28}  Wd* 

a. 

EREOB. 
See  Plbadibg  and  Pbautiob. 

ESTATES  AT  WILL. 
Bee  Labdlobd  and  Tbxant,  1,  % 

ESIATBS  FOE  LIFE. 
Sea  WABXBi  Wills,  16^  2L 
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ESTATES  OP  DECEDENTS. 

Hbe  n  BgrnLKD  vo  Intbbist  on  his  Sbabb  from  time  irbim,  dittribnoos 
WM  made  to  the  other  logateei»  and  ought  to  have  been  made  to  Um. 

See  EmcuTtma  Ajn>  AjmnumLAVOBa,  4;  Mobtuaois,  2. 

ESTATES-TAIL. 
See  Wills,  16^  2a 

ESTOPPEL. 

1»  AlWfirMlfONS  WBIOH  HATB  BBBT  AoTBI>  VtOV  BT  OnOBS  ABB  CUBULUUfB 

agunst  the  party  making  them,  and  will  bar  erery  attempt  to  ereet  a 
defenae  vpon  their  alleged  falsity.    MeMahom  ▼.  McMdhant  481. 

%  Ootvuaht  of  W^JtsAmnr  mat  Opirats  as  Estofpkl  bt  Wat  ov  Eibut* 
TIB,  where  an  instniment,  yotd  aa  a  oonyeyanoe  for  want  of  wocda  of 
grant,  oontaina  aaoh  covenant,  with  the  names  of  oovenaator  and  oore- 
nantee,  and  a  desoription  of  the  land.    Brown  y.  Maantert  223. 

IL  Grabtob  in  Dbbd  is  not  EsiopPBik,  .BT  Covenant  aoainbt  Iboox- 
BBANon^  from  showing,  in  an  action  agsinst  the  grantee^  that  the  deed 
was  given  by  him  and  accepted  by  the  grantee,  sabjeot  to  the  lisn  and 
faummhranoe  of  a  mortgage,  and  vpon  aa  express  verbal  stipolatian  be- 
tween the  parties,  that  the  grantee^  in  oonsideratioa  of  the  delivefy  of 
the  deed,  would  assome  the  payment  of  the  mortfuge  and  indenmify  the 
grantor  against  it.    Balk$  v.  BmA,  283. 

4  IdMBBB  n  not  Estqppbd  to  Dbnt  TiKLB  IN  Lbsbob  whsD,  dnring  the 
lease^  the  premises  are  sold  nnder  execution  against  the  lessor  and  the 
lessee  beoomee  the  purchaser.    Den  ex  dem.  Mwrrdtr,  Boberie,  419. 

Si  PUBOHAflBB  OF  ERATB  AFTBB  JnsQXBNT  LlEN  TBBBBON  HAS  BZPIBBD  is 

not  estopped  from  showing  title  in  himself  by  failure  to  sppear  to  a 
aeire  /aeku  upon  snch  judgment.    Dengkr  v.  JSeftner,  441. 

Si  AacmoB's  AoBBBKBNT  notWobxino  Enoma.  on  Hbos.— T.,  a  debtor, 
applied  to  M.,  his  creditor,  to  purchase  a  piece  of  land  at  Bherifl*s  ssJe^ 
and  to  give  him  further  time  to  redeem  it  in.  The  creditor  agreed,  and 
purchased  accordingly.  The  debtor  died.  Defendants  came  in  under 
hioL  No  olfor  to  redeem  the  land  had  been  made.  Ald^  that  defendants 
were  not  estopped  to  dispute  plaintilTs  title  in  an  action  of  ^eetmsnt. 
Mapiet  V.  Tmie,  779. 

0se  Dbbds^  18}  Ekinbnt  Domain,  4;  Ezbcdtionb,  24,  80^  88;  Inbantit,  1| 

Jubgicbnt,  7;  Vbniiob  and  Vbnbbb,  ft,  & 

EVIDENCE. 

1.  RuLB  AS  to  PanuifFnoN  of  Dbath  is  that  it  srises  from  the  abssnoe  of 
the  person  from  his  domicile  without  being  heard  of  for  seven  years;  but 
it  seems  rather  to  be  the  current  of  authorities  that  the  prasomption  is 
only  that  the  person  is  then  dead,  namely,  at  the  end  of  the  seven  yeai% 
and  does  not  extend  to  the  death  having  oooorred  at  the  end  or  any  other 
particular  time  within  that  period,  but  leaves  it  as  a  matter  of  faot 
whether  it  was  at  an  earlier  or  a  later  day.    State  v.  Moore,  401. 

%  Rbbfonsivb  Anbwxb  in  Equitt  is  Evidbncb  of  Allbged  Faois,  requiring 
testimony  to  rebut  it;  but  if  not  responsive,  it  is  not  evidence  of  facts 
alkged,  and  must  be  proved.    Cbm.  es  reL  Chghom  v.  CuUen,  4fi0i 
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Sl  UnuMfui'MD  GoBBigro9fi>iiio  LxmB  IB  OoMraimT  Bvnwiroi  t» 
liiM  in  dispute.    Mnoii  ▼.  Poor,  216. 

4.  Plah  OB  BvKTwr  without  Datx  may  be  admittod  in  evidnoe.    /dL 

Si  Asomrr  Doooxhit  mat  bb  Bbad  xv  BviDDroB  when  abMBoe  from  ili 
pgopflf  nlaoe  is  HitiiifiitTttwrnr  nwwinlHwl  foor  and  raapioiana  ttcflintt  ftr  gtn~ 
viDeneM  removed.    icIL 

i^  Qflnjoranm  or  AiraimT  Towv  Flav  whbodt  Daxb  may  be  Aarnn  hf 
flffidBDoe  that  a  town  blerk  of  mete  than  thirty  yean  beftm^  from  wfaoai 
il  waa  obiiined»  had  ihai  kept  it  among  the  reoordi,  and  that  iia  dnfla- 
maa  had  pmriooily  been  appoinfted  to  anrrey  the  town.    Id, 

y«  DBWiaiTKwy  is  Imjuhfbibbt  Bvunuub  when  the  worda  *'  before  mo^  Ia 
tlM  eaption^  pfeoediag  IIm  name  of  the  magiitnte  before  whom  the  depo- 
iitiiQn  pwported  to  be  teken  and  swoEUf  were  omitted.  /Vwwiv  ▼•  Ski^ 
4Krdf  166b 

i.  MBBOiEABT'sBooiEik  wbbbb  Pa»-booki8Kbft»  or  where  gooda  are  drilv- 
ered  on  anoflier^B  order»  are  BOtadmiwiMein  evidenee  unlem  the  ahwaoa 
eC  the  paai-book  or  order  ie  ezplafaied.    Tkmum  ▼•  Pcrier,  66&i 

t.  WbBBB  MBBOSABT'a  BmEBIli  ABB  liASI  UVOK  GLEBE'S  ftTATPIBW;  tbs 

latter  only  oan  prove  delivery  of  the  goods.    /dL 
Ml  Mbboeamt^s  Boossi  to  bb  SynxBiroB  or  Saib  avd  DBLimnr,  naat  ooa- 

tsin  the  original  entriee>  whioh  most  be  saoh  ae  are  uaaDy  mads  in  tfas 

eooise  of  bnsinesk    Id, 
IL  BooE  Bhtubb  bt  Dbobasbd  Oopabxvbb  msy  be  proved  te  hsvo  been 

made  by  him  in  the  nsoal  oofone  of  boaineMr  and  thia  laisoi  a  pm— nip» 

tion  of  Bale  and  delivery,  and  will  prevail  fro  kmio  nnlesB  rebotted.    Id, 
IM,  DoomcBBT  FoBMiMO  Pabt  OB  Bbb  Obsejb  und  oondnmng  to  illiistrate  the 

oaoe  i*  admiiisihle  in  evidence.    Beck  v.  Uhrkhf  fi07. 

IS.  DSOQUABAnOBS  or  Br-STABBBBS  AT  SbBBOT'S  SaXJB  abb  AmmOBLB  AS 

pert  of  re$  geaUBt  in  a  question  of  frand,  when  they  show  that  the  pnr- 
ehaser'sprofeBBionsafieoted  the  bidding.     TToter  ▼.  (TflfiKMrf;  491. 
lii  AiTEB  Proof  or  Oombinaiiob  bbtwbsh  Pabtzeb^  the  aots  or  deefam- 
tiona  of  one  are  evidence  against  the  others.    TrimhU  v.  Twrmet^  9QL 

I6i  VOLUBTABT  APMISBfOMS  MaDB  BT  WiTNBBB  AOAINST  BIS  LfTEBERB  of  SB 

aot  sabjeoting  him  to  infamy  and  punishment  will  be  admisBiWe  as  svl- 
dance  of  a  fact  between  third  persons.    Cckman  ▼.  iVosier,  727. 
16.  Dbolabaxiov  bt  Dbcousbd  Witnbbb  Maixb  dt  Pbbsbbgb  or  DBrsviuBt 
is  admissible  as  evidence  against  the  defendant.    Id. 

17.    APinSBTON  BT  ObB  OV  Two  QB  MOBB  Oo-PLAIBnin  QB  CO-IklVBVIIABT% 

if  thqr  have  a  joint  interest  in  the  aoiti  ib  in  general  evidenoe  sgamat  alL 
Buml  T.  iKoMuon,  184. 

ISb  Pabol  Bvidbnoi  n  AiiMiBBiBiiB  TO  PlwvB  OowBAor  01  Wabbabtt  boI 
oontained  in  a  bOl  of  sale  and  reoaipt    Areom  t.  Hmdenomt  186. 

19l  Pabol  Bvmnicai  is  Aiwibpwlb  to  Szvlaib  Wbdibv  Ckunouor  by 
whioh  a  miUer  agrees  to  do  two  handled  doQars^  wortii  of  grinding  for 
the  plaintift  where  the  oontract  oontains  no  terms  on  v^doh  the  grind- 
ing was  to  be  done»  and  to  ahow  whether  the  partSss  were  gofvemed  by 
the  stipnUticns  contained  in  a  previooB  aimilar  agreement  between  them. 
IngUMghi  ▼.  Hammond^  430l 

20l  Bvxdbbgb  or  Oral  BABOATiff  Pbiob  to  Wbictb  Oobtbaot,  or  of  qqb- 
temporaneons  or  sabeeqoent  dTfflT>rwtiinii%  is  inadnrieaible  to  aflM  IIm 
oontract.    Doeis  v.  BaO,  68. 
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SL  WoBDB  *'Uade  Vsswuh**  DO  NOT  Ck>i!ffiTnm  Latent  AMUOinrT  in  a 
writften  contnct  by  a  dantift  who  manaf aotared  a  set  of  teeth,  wamat- 
ing  them  for  one  year,  and  providing  that  "  if  on  trial  they  eeanot  be 
made  naefolf  **  they  may  be  retnmad  and  the  numey  refunded;  and  parol 
evidanoe  ia  inadmiiiiWe  to  explain  those  words,  bat  they  are  to  be  ooa« 
stmed  aa  w*«*«w>fl  that  the  teeth  are  to  be  retamed  if  the  pnrdhaeer  oan- 
ii0t  make  them  naafnl  on  triaL    IiL 

TL  BnDXNGB  TO  BM  RiBUTTiNo  1IC8T  ApirLT  DiBioiLT  to  the  matter  in  oon* 
troverey*  ahoold  disprove  the  partionlar  facts  attempted  to  be  shown  by 
the  other  side^  and  must  not  introdnoe  new  matter.   Foyey.  LeIghUm,  231. 

Bee  AflXjrowLiDoicDra^  2;  Aoxiror,  4,  5;  Aimaunoii  of  LiSTBinciinra^  1; 
C0EVOBA910V8,  87;  CBimviL  Law,  4-9,  U;  Dkedb,  9^  11;  Dowse; 
BuKmoiini,  1;  EminEirr  Domain,  3;  BzaoimoHa,  34;  Fbaud^  1;  Ouab- 
ASTT^  1;  HioHWATa»  4;  IsaANirr,  1;  Mabbiaob  and  IhvoBO^  10; 
NaoaiXAJiuB  Inkbuiixntb^  29;  New  Trial;  Pabxht  and  Child^  8| 
PAxnaBSBiP,  8-10;  FiAADnrd  and  Pbaotioi,  3^  ll,  12;  1^  20^  Sl| 

UIAOB;  WATIB00UB8BI,  2;  WlTNWWmi 

EXAMINATION  AND  GBOfiS-SXA^ilNAlT.^. 
See  Ordunal  Law,  4-7;  WxTNUNa?,  7. 

EXCEFTION& 
See  Pliadivo  and  PaAonoi^  15-17,  21. 

EXBOUTION& 

L  Btomr  in  Hands  of  Sheriff  la  not  Subject  to  Lbvt,  aa  it  b  in  tiie 
oostody  of  the  law.    Ex  parte  FearU  <£•  LewtSf  155. 

2.  Monet  CSolleoted  bt  Sheriff  under  Execution  in  favor  of  one  against 
whom  he  also  holds  an  exeoation  may  be  applied  by  him  towards  the 
satisfaotion  of  said  second  ezecntion,  unless  the  legal  or  eqaitaUa  title 
has  passed  to  some  third  person.    I(L 

8.  Lbvt  of  Bxeoutiok  should  have  Sufficient  Gertaintt  and  Publboeiti 
aad  for  the  purpose  of  a  sale  and  consequent  delivery,  the  officer  shoold 
have  the  property  actually  or  constmctively  nnder  his  oontroL  /Vince* 
km  Bamk  v.  Qrwet^  254. 

4.  Sheriff  nr  Levying  upon  Capital  Stock  of  Bank  should  inform  the 
defendant,  if  within  his  jurisdiction,  that  he  takes  his  stock  nnder  the 
writ;  and  also^  by  giving  notice  of  his  execution  at  the  bank  and  requiring 
a  certificate  of  the  stock,  obtain  control  over  the  shares  and  demonstrate 
his  intentiott  to  appropriate  them;  merely  entering  upon  an  inventory 
of  the  property  levied  on  "  six  shares  capital  stock,"  without  informing 
the  defendant  that  he  had  levied  upon  his  stock,  or  seeking  a  delivery  over 
of  his  oertificate,  is  insuf&cient.    Id, 

ft.  Sheriff  u  Bound  to  Execute  Writ  of  Fieri  Facias  within  a  reason* 
able  time,  and  in  default  he  ia  liable  for  any  damage  which  pUintifh 
sustain  by  reason  of  his  negligence  or  refusal.    Faarrar  v.  Wingate,  700, 

••  IVDOREEMENT  ON  FiERi  Faglus,  <*  Stat  OF  Sale  onlt,*'  applies  only  to  the 
sale,  and  a  failure  en  the  part  of  the  sheriff  to  make  a  levy  will  render 
him  liable  for  neglect    /cL 

7.  *'  Stat  of  Sale  "  will  SoMsmm  Imflt  Stat  of  Imvt}  bnt  when  the 
sheriff  is  especially  instmoted  to  proceed  and  levy  immediately,  he  should 
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ob^  the  Imtraetiooy  and  hk  omfilim  to  do  m  witliiii  a  rwiinnaMii  tiiM 

ia  a  Mi^Mi  of  duty.    /dL 
Sb  lEiMJurma  or  Fmz  Taous  Oommn  FmrauiT  ov  Two  Aon:  kfj,  or 

tftVing  IIm  goods  into  tlio  htrnili  of  IIm  •^*^"^  for  nlo)  and  tho  lalo  itMlL 

BitlMr  or  both  of  thoM  aoti  ato  withm  tba  oontrol  of  tba  plajntifi  in 

OKMntion.    /dL 
A.  Wkieb  FMrsBTT  Livhd  ov  bt  OowTAittiB  D  CSladod  bt  ScRAsrom  to 

the  writ^  the  offioar  ia  not  bound  to  prooeod  fuihor  with  tfao  ezecotiao 

of  hia  writ;  bat  when  ho  baa  demandod  and  aooeptod  anoh  indaouiitj, 

ho  ifi  bound  to  proooed  and  raly  on  hia  bond  for  indennuty.    Canom  ▼. 

/r  mi,  SOS, 
la  MBAJiuiuB  uv  DjMAQm  Di  AoixoN  kiunoB  CooorKABtM  wo/L  Faub  Bbtobv 

ia  tho  valne  at  the  {iroperty,  when  anoh  Talne  ia  not  oqoal  to  the  ^"y— * 

of  tho  dobt    ItL    ' 
IL  BsBOcmoM  Cbbatbm  Ko  Lixh  ox  Slavbs  not  wmmr  CousTTp  and  doea 

not  aiSsot  tho  dobtor'a  right  to  diapoae  of  thorn.    Bkmkm  ▼.  Mamm,  391. 

1%  IwnaUBT  of  BjOUINDBBlfAH  IB  SUBnBOT  TO  BB  80U»  UBBBB  RZBOmiDVl 

bnt  tho  pzoporty,  if  per8onalty»  mnat  bo  pioaont  at  the  aala  in  order  to 
randorii  'aV.    Id. 
IS.  8nBBiiy*a  Salb  Dbvoed  ot  Good  Farb  n  Vom.   Trknbk  ▼.  Tmmer,  9lk 

14.  Thbbb  oak  bb  Ho  Pubuo  Saxjb  without  Bidixbbs  ob  Br-OEAHnsBa. 
BkkeiU  ▼.  Untu^fO,  572. 

15.  BzBoonoir  Saib  at  Wbxob  oblt  Shbriif  ob  Shbbdv  abb  PLAzanif 
ABB  Pbbbbbt,  and  the  proporty  ia  add  to  the  pkintift  tianafeia  no  titia 
Id. 

1ft.  Pbofbbtt  Taxbb  XV  BzBoonov  host  bb  Ddposbd  or  bt  Pubuo  and 

not  by  prirato  aala^  whioh  ia,  in  each  oaae^  at  leaatoooatnutiToly  fiwodn* 

lent    RBjf9e$^9  ^pp^  487. 
17.  iKPOBaBMBiiTON  RjLBOUTioir,  "Tbd  Lbvt  ATBiBKor  FLAXBTm;''moaBa 

that  tho  proporty  may  bo  loft  with  tho  dof andant  nntil  aale^  at  the  riak 

of  plaintifl^  and  not  at  tho  riak  of  tho  aharifiL    Id. 
IA.  Lbatino  Pbopbbtt  Lbvzbd  on  in  PoMMaioif  or  DBrBViUBT,  with  the 

plaintiif'a  oonaont^  doea  not  per  se  diyoat  the  ozooatioa  lien,  in  the  ah- 

aenoo  of  frand.    Id. 

19L  PBUMI  RUUUTION  WILL  BB  FOBTTONBD  TO  SUBBBQUBHT  BZBOUTBUm  whOB 

the  property  leriod  upon,  or  a  portion  thereof  ia  aold  nndar  the  prior 
exeoation  at  private  aale^  withont  the  oonaent  of  the  aobaeqnapt  oxeca- 
tion  eredttora,  whioh  oannot  be  inferred  from  tho  indoraamant  "at  plain- 
tiff'a  riaky"  on  anoh  aobaoqnant  exooatiooa.    Id, 

90l  Wbbbb  It  AmuBa  that  Pubuo  Fobobd  Saui  ia  bnt  the 

tion  of  an  agzeement  made  between  the  Jndgment  oreditor  end  a 
party,  who  bought  for  the  benefit  of  the  Judgment  debtor,  and  aa£Gnod 
the  property  to  remain  in  the  poeaeeaion  of  tho  Judgment  debtor,  wlio 
paid  the  prioe  when  the  aame  fell  due,  aach  aale  will  bo  oonaidared  tendn- 
lent  aa  to  oreditora,  and  the  property  pnrohaaed  will  be  aubjeot  to  the 
other  debta  of  the  jadgment  debtor.     Trimble  ▼.  TWfMr,  90. 

n.  Wbbn  Pbbsons  abb  Pbbtbntbd  moM  Bidddto  at  Pubuo  Fobgid  Sali^ 
by  the  pnrohaaer  or  peraooa  aeting  under  him,  upon  leproeentationi  that 
the  property  ia  to  be  bou^t  for  the  benefit  of  the  judgment  debtor,  aooh 
aale  will  be  deemed  frandnlaBt  aa  to  oreditora  of  the  Jndgmant  debtor. 
Id, 
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K  PimoiiASKB  AT  SHSROv'a  SalBi  who  itaodB  ill  the  reUtioD  of  attoniej 
in  fact  to  both  debtor  and  creditor,  i*  eetopped  from  piircbacing»  for  hk 
own  benefit^  the  property  offered  at  each  aaloy  on  the  principle  that  siioh 
pnrohaae  ie  against  public  policy.     White  y.  TroUer,  112. 

13.  MoBTOAOZE  OF  Profibty  Ddfosbd  of  at  Shkbiff's  Saui  has  the  right 
to  have  such  sale  set  aside  when  it  is  void  as  to  both  debtor  and  creditor 
Id. 

•4.  Whxre  Joi!nr  Ownxr  or  Chattel  8us8  Shkbut  to  Bboovib  bis 
PdBTiON  of  the  balance  of  the  prooeeds  of  a  sale  of  it,  made  under  an  eze- 
cotion  against  some  only  of  the  joint  owners,  an  averment  of  the  sneriif 
in  his  retam  that  he  has  paid  over  the  money  in  contest  to  one  of  th« 
owners  and  agent  for  the  others,  is  not  a  legitimate  part  of  the  retom, 
and  does  not  estop  the  plaintiff  from  showing  the  tmth.  The  plaintiff's 
remedy,  in  each  a  case,  is  not  by  an  action  for  a  false  retain.  Hophhrn 
T.  Fwtyth,  613. 

S8i  Fact  that  Boat's  Husband  has  Powbb  to  Sill  Wholx  or  Hxe  does 
not  aath<»ize  the  sheriff  to  do  the  same  nnder  an  ezecation  against  hinit 
nor  to  do  more  than  to  sell  his  share  as  a  part  owner.    Id. 

Sft.   UVDZB    EZBOUnON  AGAINST  80MB  OwNKBS  OF    ChATTIL  SHXRITr  MAT 

SxLL  the  interests  of  other  owners  who  consent  that  their  shares  may  be 
■old,  and  the  parties  so  consenting  may  claim  their  shares  of  the  proceeds 
of  the  sale.  Bot  other  owners,  who  were  not  parties  to  the  Judgment  on 
which  the  ezecation  issued,  retain  their  interests,  and  cannot  daim  any 
part  of  the  proceeds  of  the  sale.    Id, 

17.  Lbavino  PBorxBTT  Purchased  at  Sheriff's  Sale  nr  Poobssiov  or 
Former  Owker  for  his  use,  or  even  for  his  consnmptioii,  is  not  franda- 
lent;  but  if  the  purchaser  fabely  declare  that  he  is  baying  for  the  family, 
or  to  sell  again  at  an  advanced  price  for  the  benefit  of  the  creditors,  the 
property  will  remain  with  the  debtor,  subjeot  to  subsequent  ezeontioiis 
against  the  debtor.     WaUer  y.  Chmoaiit  491. 

88.  PROFERTT  Bought  in  at  Sheriff's  Sale  with  Debtor's  Movbt  is 
subject  to  sabsequent  executions  against  the  debtor.    Id, 

29.  Temporary  Possession  bt  Execdtion  Defendant  of  Premises  Soia 
UNDER  EzEounoN  is  not  sach  an  adverse  possession  aa  will  defeat  aotioa 
of  replevin  brought  by  the  purchaser  at  the  sale  to  recover  fixtures  re- 
moved by  the  party  in  possession.     Harlan  v.  Harlan^  612.' 

30.  Declarations  of  Plaintiff  in  Execution,  who  afterwards  became  the 
porchaser,  disclaiming  title  to  fixtures  on  the  land  sold  under  executioii, 
do  not  estop  him  from  asserting  title  to  the  fixtures  in  an  action  of  re- 
plevin therefor,  if  his  dedaratiaDs  were  made  in  ignorance  of  his  ri^ts 
and  with  no  intention  to  relinquish  his  own  property.    Id, 

81.  Payment  to  SHERirr  Ddobarobs  Bzeoution.    MurreU  v.  RtherU^  419. 
92.  Subsequent  Sale  under  SAnsfiED  Btbcution  is  Void^  and  the  por- 
chaser at  such  a  sale  obtains  no  title.    Id, 

83.  Sale  of  Goods  under  Execution  is  Satibfacxion  of  the  >.  /i.,  even 
though  the  goods  do  not  belong  to  the  judgment  debtor,  and  thoni^  the 
real  owner  afterwards  recover  the  value  of  them  from  the  shaiiff  and 
judgment  creditor.    Jcnu  v.  Bwrr^  699. 

84.  Sheriff's  Deed  is  Admtbstbt.e,  without  JuDOiUNr  and  Exbcutioe 
upon  which  it  is  founded,  to  show  the  amount  of  money  raised  by  the 
sheriff    BoUu  v.  ^eocA,  263. 
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IS.  Plazhthv  in  Eziounoii  Sbkino  to  Ebtabush  Sbxrivf's  Bkkd,  uufaf 
whioh  he  claims,  miut  prodnoe  not  only  a  copy  of  the  decree,  bat  ftlao 
the  bill  and  answer,  and  so  much  of  the  pleadings  and  orders  as  would 
show  that  the  decree  was  pronounced  in  a  cause  properly  ocnstitatod  be- 
tween the  parties.    Den  ex  denu  Lyerlif  ▼.  Whedert  414. 

96.  Is  Eimjnaar  BsLovnat  vr  Pubchaseb  at  Shxbxvf'b  Balk  agpunst  the 
defendant  in  the  execution,  the  latter,  while  still  in  possession,  oamiot 
resist  upon  the  ground  that  he,  the  defendant,  has  acquired  a  better  titie. 

•a. 

t7  'P^SJumASRB.  AoQUAis  Wratxvbe  PottsssioK  DEmrDAUT  nr  Bxaomoos 

BAD,  and  is  entitled  to  recover  it  in  an  action  of  ejectment.    IdL 
fiee  AoQunoN,  2;  Attaohiibmih,  3;  Attoenby  asd  Cldext,  8;  Ewumi^ 

4^  6;  EvxDfiHOi,  18;  Fiztukxs,  1 ;  Insurakgk— FzBit,  6;  JuDOMBna,  7; 

JuBT  AMJ>  JuBOBS,  9;  NiooTiABLK  iKSTRiTiacim,  7;  Skeffing,  2;  Seav- 

vrm  OF  LncnATZoira,  4;  WmrnsisH,  11. 

EXBOUTOBS  AND  ADMINISTBATQBSw 

1.  8a£8  of  Pbopkrty  by  ADMnriBTATOB  js  Von>  where  the  sale  was  made 
by  Tirtue  of  an  order  obtained  in  due  time,  but  not  acted  upon  mtil  the 
statute  of  limitaticDs  had  run  amunst  the  debts  which  made  soclk  sale 
necessary.    Cfampan  y.  CW2eM,  78. 

1.  SaUI  BT  ADMINI8TBAT0B  UHDBB  QBDBB  OF  COUBT  IB  VoiS^  Wfaflro  tfao  laW 

empowering  the  court  to  make  said  order  is  repealed  after  the  crdar  hss 
been  granted,  but  before  the  sale  has  been  made.    Id, 

8L  Pbbbuxftion  of  Tnrui  Abisiho  fbom  PoesBflBioir. — ^Where  one  daims  and 
holds  lands  through  an  executor,  and  such  landa  are  oo-extsnsiFe  with 
the  grant  to  the  deceased,  the  anthority  of  the  executor  to  ccny^  wiU 
be  presumed  without  the  production  of  the  wiU.  MeOuBomgk  t.  WaU, 
718. 

i.  Obb  of  Sbvibal  ADKnnsTBATOBS  MAT  PuBOHAflB  AT  Salb  cf  real  estate 
made  by  them,  subject^  however,  to  the  power  of  disaffirmance  in  the 
heirs  or  creditors.  But  the  other  bidders  at  thesale  cannot  disaffirm  the 
sale  to  sQch  administrator,  and  a  bid  made  by  him  may  be  btma  JUe, 
Pe$mKk*e  Appeal,  661. 

8.  Intxbbbt  on  Sums  ABOKBrAnnDO  to  bb  nr  Ezboutob'b  HiinMi  wiU  not  be 
suspended  pending  the  examination  of  their  account.  Tmndfe  Appeal, 
496. 

8k  Nbzt  of  Kin  gazotot  bavb  Aonov  ok  ADMnnsTBAXiOH  Boin>  where  the 
administrator  has  not  administered  the  estate,  hut  the  right  to  call  him 
to  accoont  and  to  put  the  bond  in  suit  is  vested  in  the  administrator  de 
bmk  nam.    State  v.  Moore,  401. 

fiee  Pabkbbbbhip,  6;  Sttbettbhif,  1,  2;  4;  Wnx%  91 

EXEMPTIONS. 
See  OoMMON  Oabktb»v  1. 

FEMES  COVERT. 
Bee  Mabbibt)  Wombb. 

FENCES. 
SeeWABTi^  la 
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FERBIES. 

0M  Oo-TSZr  A1I0T»  & 

FISHERY. 
8m  Watibooub8B»  7. 

FIZTUKBS. 

L  IIiOEiJiaEi  09  Ckmov  ob  Wooliv  W^nvwAOtORY  whioh  is  B«oiiiy  t» 
oonttitBte  it  IS  a  ptft  of  the  £reelu»!d,  and  as  sach  wQl  pMS  l^  dssd  of 
the  vendor  oonr^yiog  the  land  on  whioh  the  maaufaotory  stendi^  or  bj 
ihe  deed  of  the  aheriff  who  aeUs  the  real  eetate  of  the  owner  under  ezeen- 
tion.    Harkm  ▼.  Harkm,  612. 

1.  TaxuBM  WBOvoruLLT  DiTAOHED  ntoM  Fbkbhold  Bsooim  PnaoHAi. 
PnorxBTT  oy  Owner  or  Soil,  and  he  may,  in  general,  maintaiw  trorer 
or  replevin  for  the  same.    Id, 

Si  Tboyxb  ob  Riplbvxii  fOB  Fixmnn  Rkmotbd  will  vot  Lib  againal  one 
in  aotoal  adverse  possesiiop  of  the  land  and  olaiming  title  tfaeretow    id. 

See  EzBOonoNs,  29,  80, 

FOBECLOSUBE. 
See  Equity,  3;  Landlord  and  Tbrabi;  ft. 

FORFETTUBE. 
See  C0BYOBATION8, 34,  36;  Wastb,  11;  WniA,  27. 

FOBOEBT. 
SeeOBDfivAL  Law,  1-3;  Kbgotiablb  iRBonnaoniiv  SOL 

FBANCmSEa 
See  OoBRXBAnoNa,  84-86;  Inbobabob— Fau^  6^  7 

FBAUD. 

L  fkAVD  MAt  BB  PBOVBD  BT  DiBBOT  OB  ClBOOllilABTLiL  OB  FBlBDltnifa 

Bvmnrai^  bat  the  proof  most  in  all  oases  be  satisfaotory.  WhUe  v.  2Vol- 
1^,112. 

%  Whbbbvbb  OmyiDBNGB  n  Bbposbd^  and  one  party  has  it  in  his  power, 
in  a  seeret  manner,  for  his  own  advantage,  to  saorifioe  those  interssti 
whioh  he  is  bound  to  protect^  he  will  not  be  permitted  to  hold  any  saoh 
advantage.    IcL 

ii  It  SBBm  THAT  Allboation  ot  Ionobancb  07  Fraxtd  nntQ  within  four 
yeei%  on  the  part  of  plaintiff,  throws  the  burden  of  proof  of  his  knowl- 
edge before  that  time  on  the  defendant     Thrower  v.  Citreton,  660. 

4b  Bulb  in  Oasbs  at  Law,  that  Partt  must  Losb  All  ADVANTlaBi 
Gainbd  bt  Fbaud,  aa  well  aa  the  money  whioh  may  have  been  paid  by 
him,  does  not  apply  in  equity  when  the  party  asking  to  set  aside  a  pus 
ohase  has  been  benefited  by  the  discharge  of  inoombrsnoes  or  the  pay- 
ment of  debts.     WkUe  v.  Trotter,  112. 

See  Altbbation  br  Instrumebtb,  3;  Bailmbrts;  Oobpobation8,  S;  S| 
Dbedb,  10;  Egurnr,  2,  3;  Evidbngi,  13;  Ezboutions,  17,  18,  20^  21,  27} 

FbaUDULBNT  GONVBTANOBS;  InsUBANOB— FiBB,  3^  4;  JUDOMEMTB,  U^  14) 

JxTDiciAL  Salbb.  3;  Sales,  11,  12;  14;  Statutb  or  LnoTAnoNi^  4. 
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FRAUDULENT  OONVET AKCBS. 

1.  Fraudctlsht  Ooktxtancis  abji  Void.     TWmUe  ▼.  TWiier,  90. 

t.  Aflnomoarr  or  Pkrsonal  Pbopkrtt  without  AonuL  TsABmE  oi 
PoosBODK  gives  no  title  to  the  Mngnee  against  the  oreditots  of  tbe  is> 
signor.  And  where  there  is  a  conflict  of  testimony  as  to  the  duynge  of 
possession,  the  question  should  be  left  to  the  determinatioii  of  tiio  jniy. 
Fort^  ▼.  liatthetOB,  022. 

a.  Salb  Madb  ior  PuBFon  ow  Dews  .uraro  Gbkdrobs  n  Voni^  even 
though  there  be  c  transfer  of  possssaion;  but  whether  or  not  a  trmnsto 
was  made  with  intent  to  defrand,  is  a  qaestion  to  be  left  to  the  jniy.  Id, 

4.  TRAHflFiB  TO  Faxhbb  ov  HZ8  Child's  Piuokal  PlKVPnTT,  wIma  the 
latter  is  deeply  indebted,  naturally  aronses  sospidon  of  frand»  hat  is  not 
per  96  proof  of  frand;  and  the  effect  to  be  l^timatelj  inferred  from  it,  it 
is  the  provinoe  of  the  jniy  to  dednoe.    Id, 

6.  Fact  that  Fib80hal  PBOFntrr  is  Tbahsfkbsxd  by  Formal  Ixbibu* 
iCBST  in  writing,  is  not  a  matter  of  much  importanoe  in  detannining 
whether  or  not  there  Is  fraud  in  the  transaction.    Id, 

6.  Wrext  Two  Credttorb  Ibvututb  Progbbdino9  to  Sbt  asidb  Frauikt- 

LENT  CoNTBTAifGB,  sad  obtain  judgment,  the  property  will  be  decreed 
to  satisfy  the  prior  lien  first,  and  if  the  creditor  having  the  latest  Judg" 
ment  has  a  mortgage  on  the  same  property  for  the  same  debt,  wfaidi  was 
secured  prior  to  either  judgment,  his  lien  of  mori^gage  will  be  prefsirad 
to  the  judgments.     Trimble  ▼.  TVimer,  00. 

7.  Deed  or  Othbr  iHRRUKBirr  or  Trabbaotion  Wbsoh  n  Set  abidb 

BBCAcrsB  OF  FRAUD  ss  to  cTiatiTig  Creditors  becomes  wholly  void,  and 
cannot  stand  in  the  way  of  subsequent  judgment  creditors.    Id. 

$•  Sale  Wbioh  Atpears  Doubtvul  ob  BuBnatovs  csanot  be  set  aside  as 
fraudulent  in  fact  until  such  fact  be  established.    Wkke  ▼.  TroUer.  112. 

9.  CSoNTRAor  18  Deemed  Fbaudulbbt  which  gives  one  creditor  preforeocs 
over  others,  if  the  party  to  be  benefited  by  the  ooatraot  knew  of  the  ibp 
solvency  of  the  obligor.  This  knowledge  must  be  shown  by  tho  psity 
who  attacks  the  contract.     Id, 

See  EzBcnrnosrs,  20^  27;  Sales,  11. 

GIFia 

PoiBBasiov,  TO  Take  Parol  Out  of  LAVDe  ocr  of  SrATim  ov  Fbadb^ 
must  be  taken  in  pursuance  of  the  gift.  If  taken  before  the  sHigad  gifl^ 
it  will  not  have  that  effect.    Christy  v.  Bamkoart^  53a. 

See  Parebt  A2n>  Child,  4. 

GRAND  JUHT. 
See  Grimibal  Law,  li^  21. 

Bm  AufTSBBB  PossEdSiOB,  2;  Publio  Lavim^  i. 

GROWING  TREES. 
See  Trespass.  4;  Wastb. 
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guabanty. 

!•  OvABAimi  ABB  SuBJBOff  TO  Sim  BmjHi  ov  OoBRSiKmni^  0fidiiio6^ 
ind  niffloiMiflj  «l  cwniJiJiwntion,  m  are  applied  to  oilier  eoatraotiy  ezoapl 
tiMt  (in  Keir  T<vk)  tbe  etetiite  el  &Mda  xeqaiiee  tiMt  tli«7  ilioaM  U 
wMng,  eobeeribed  by  the  party  to'  be  charged,  aad  efprnaring  tbe  eon- 
ildeiatieiL    UmkmBemkr.  Ooiterf28tK 

%  CoanamiuaaoaK  '&Etamaa>  nr  PBDiaiFiL  Oobtbaov  imx  Sovrinr  Oixab* 
IBTT  el  pectemanee  of  ii^  whereof  both  are  in  tribute  aad  are  ghr«i  ae 
parta  el  tbe  nine  traoaaotUm.    Id, 

%  GuiBAHTT  Wbhtsv  vtojK  Lbrbb  ov  GBBDfr,  and  delifeied  witih  H^  aa- 
gagiiig  that  drafti  to  be  drawn  upon  the  faitb  of  the  letter  ahaO  be  paid, 
anflkieiitlj  expreaBee  the  eonaideration;  lor  the  lettor  nay  be  read  wilii 
the  goaranty,  and  when  ao  read,  ahowa  that  the  noney  or  other  Talma  to 
be  gifan  lor  the  drafti  la  the  eooaideration*    /d. 

4  KonoB  ov  AooEFTAVOB  ov  QvABLijm  abaelnte  In  iti  twrne  need  not  be 
gben,  hi  order  to  charge  the  gnarantor.    Id, 

0b  OxnuLML  Lbrbb  ^DBFOBxnro  TO  Avtbobub  Oibv  avd  Oumtuubd 
GBBorr  la  not  limited  to  dealinga  with  a  afaigle  indifidaal,  Imt  nwy  be 
praaented  to  aereral;  aad  each  of  thoae  who  nMda  adtvaoaa  en  the  faith 
el  it  (nntil  any  amoont  to  which  it  ia  limited  ia  Naohed)  ia  entitied  to  aoe 
i^en  it  lor  leimboraenient.    Idm 

See  Buxurm  or  Fbauim^  & 

HABEAS  OOBFUa 
See  WxxxBasBa,  12. 

HABENDUM. 
See  DxKDs,  8-6. 


ov  Dbobdbhtb;  BsromL^  6;  Bzbootobs  m 
4,  6;  Wills,  18^  22;  28. 

HIGHWAYa 

L  HOB-BBII»nR  DfJVBBD  BT  DbTBOTIVB  HmBWAT  MAT  SUBToWV  OT  AbT 

OouBTT  in  the  atate,  under  the  reviaed  atatateaol  ICaaaaofanaetti.    Aiy 
moMd  T.  CKjy  q^LawO,  67. 
9L  VooT-FABOBOBB  lUB  BiouT  TO  Cbo88  Sibbbt  AT  Abt  FOubi^  and  ia  not 
leatrioted  to  the  regolar  croaainga.    Id, 

IL  TOWBIB  BoUVBTOKbBP  SpACB  BBTWBMI  SmBWALB  ABP  OaKBI  AfflB»WAT 

hi  ita  atreeta  in  a  reaaonably  lalo  oondition  to  permit  loot-paaaangera  to 
eroai^  and  ia  liable  lor  an  injury  from  a  defaet  tlianin  to  one  naiag  dae 
eara^  bat  it  la  not  boond  to  keep  the  entire  apaoe  along  the  aidewalk  hi 
an  eGBaUy  aale  conditMn*  Id, 
4»  XaRmooiT  ov  WnBBBDB  as  to  OoBmnooi  ov  ^'P"*'t  vk  Okkbb  XIowbb 
In  the  Tioini^  with  leapeet  to  the  ineqnaUtle%  defitieBa^  and  deprea- 
aieaainilia  apaoe  between  the  aidewalk  aad  ilie  eairiaga-wi^  la  admia- 
aUdfl^  ae  bearing  en  the  qneationof  ordmaiyeara^  in  an  aotifln  agunat  a 
town  lot  an  injary  from  a  defaet  in  that  part  el  the  atnet;  bat  taatanoi^ 
dntaQoh  apaoe  in  other  townaia  not  r^gudedae  part  d  ilie  higbway  m> 
pairing  to  be  repaired  ia  ina<1miiaib1e.  Id. 
Am.  Daa  Vol.  im— 68 
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S.  LuBiuiT  or  Towns  to  Kbit  Roam  nr  Rbpaie  b  StATcrroar,  nd  tiM 
ftetate  in  MiwachoMtto  appliM  equally  to  ettiec  and  towns.    Id, 

t.  Town  n  Boithd  only  to  Orddcabt  Cabb  nr  Kbepiho  SimxRs  in  asfs 
ooiiditioi&  lor  trsTsl«rs»  sad  not  to  ths  hi^isst  possible  osre.    Id, 

1.  SuTASSOir  or  Two  Ikcbis  above  Sxdswalk  or  Gbatoto  over  a  drain  at 
tlis  edge  of  the  sidswalkt  upon  whioh  a  foot-passenger  trips  ia  the  day 
tiiDSb  sad  is  iajiued  while  orosiing  the  strset  at  that  poiat^  these  being 
nothing  to  ptofsnl  his  seeing  the  obstraetion,  aad  ao  partienlsr  reaaea 
lor  his  orossing  there^  is  aot  such  a  defeot  as  to  reader  the  towa  liable 
lor  the  ii^niy,  oonsidering  the  plaiatiif  *sowa  waat  of  ordmaiy  ears.    M. 

6^  RicilMlVM  Damaom  Awabdbp  ioe  Ikjubt  frooi  a  defeotiTe  highway^ 
plainly  showiDg  thai  the  jniy  was  oarried  away  by  qnapathy  for  the  per- 
soa  injarsd,  sie  gronad  for  setting  aside  the  Terdiet;  as  whsre  tea  thoo- 
ssad  dollars  were  allowed  for  aa  injury  to  the  plaiatiif' s  Ug,  whereby  it 
was  permaasatly  weakened,  bat  aot  eatixely  disabled  eo  as  to  pceveot 
his  going  about  aad  parf ormiag  some  labor.    Id. 

ii  Pabxt  Ikjuksd  bt  BsraoT  w  Hiobwat  whilb  not  EsuonDw  Obdi- 
NABT  Cabb  oannot  rsoover  agaiast  the  towa  liable  for  the  dsloet,  onlees 
the  defeot  was  the  sole  oaaM  of  the  iajnry,  aad  the  baidsa  of  pronag 
dae  oars  on  his  part  is  npoa  him.    Id, 

lOl  AXXBQATIDN  Or  DUB  CaBB  bt  OnB  InJUBBD  by  DBTBUnVB  HlOSWAT  ia 

soffident  after  verdict  where  it  it  to  the  effect  that  the  injozy  ooonired 
while  the  plaintiff  was  walking  along  the  hi^way  *'ia  the  doe 
tkn  of  his  bnsiness  aad  in  a  proper  maaaer.**    Id, 

See  Anuals.  3;  Cobfobations,  40;  WAXBBOOOBnib  7. 

HOLIDAYS 
8ee  Mabbiaob  and  DiroBOB,  It, 

HUSBAND  AND  WIFK 

1*  BwBn  09  Husband  otbb  Wnv's  Pbopbbtt.— Hie  fansbsad  is  the 

late  owaer  of  all  the  wife's  personal  property,  and  of  saeh  ohoeos  hi  a^ 
tkn  as  he  rsdnces  to  posocssion,  sad  of  all  the  rants  aad  profits  of  her 
estatsss  he  has  a  life  estate  ia  her  lands,  aad  is  liable  for  her  debti.  Bmt* 
kigk  T.  Chjl%  296. 

&  Hvbband  oannot  Cbabob  Wifb's  Ebtatb  with  the  labor,  ssrviosi^  aadi 
SKpOBSSs  iaonrrsd  ia  makiag  improvemeats  npoa  il^  nor  lor 
psaded  ia  defsading  lier  title  to  it.    Id, 

See  Mabbibd  Wombm;  WiTNBHn^  Qt  lOi 

IDEM  SONANa 
See  Kambs. 

ILLBOAL  OONTRACfES. 
BanavBicnr  and  iNBOLTSNor,  4, 6;  OoNnuion^  1^  4»  i»19| 

AND  DrroBOii^  14,  Ifi. 


•jii/.ii'i, 


OP  wrr 

See  WmneuBS,  12-10. 
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DIFBOVEMXMTS. 


INCUMBKAKOE& 


INDRMIOTT. 


IMDSPBNDENT  OOVKNAMTBb 
8m  VnmoA  avd  Vmnia^  L 

INDICTMENT. 
8m  GraosAL  Law,  10^  14^  10^  18-2L 

INDOBSEMENT. 
8m  OoMunom^  6}  ■noonomi  e,  7, 17, 19;  NMOoma 

a-9, 16^  l»-4» 

INFAKOT. 

L  Imriav  hit  Bdto  HniiiMf.y  bt  Oamauaji  Oliablt  BmhikmHi  to  Ui^ 

IROtoM  T.  JSfirfeMMOi^  801. 
9L  OooBSRi  or  Equht  hatb  OnmuL  JuBmnonov  to  Duron  ot  Ivvaxt'i 

Lasimi  f or  th«ir  baaifit  in  ibis  tMe.   i>oe(l.  Vrai((MMT.irarHiiv«o%421. 
&  Dmbsb  or  OovBT  cxr  Equxtt  OBixnmio  Saxji  or  IvrAinr'r  Lavm  CAmrav 

■■  QmHrnomD  in  uioihflr  ooaii,  wJihoof^  Hmm  may  hav«  bacn  inogs- 

hrity  or  0T«n  onror  In  tbt  dMiM.    Id, 
4  Dmor  nr  "Dwokkm  or  Ckymnr  or  Equht  rom  Saxji  or  Ivr Am%  LAin>  m 

to  tfao  mrkKtaty  Hi  ibe  toad  iioored  by  Urn  rabooqnMt  proModinii  takon 

in  ilio  nla^  ind  the  mtiflMtion  of  the  nla^  wheiel^  it  ^n^ion  that  there 

oooldnot  have  been  a  miitike  m  to  the  idantatj  of  ilie  land  intndedaad 

erdered  to  be  Mid  and  that  aotoaUy  Mid.    1<L 
H  BnmanraofK  ow  Cm  Bmssn  ros  Anotbbi  on  a  mIo  vndir  a  deoM  In 

mpiij  of  an  InlHife  land  by  the  eipfOM  iMve  of  the  eoor^  and  aflM 

pajmnt  of  the  whole  prieo^  ia  proper.    Id, 
H  Wmum  IvTAin  AOAxmr  Wbom  JuMUfm  has  m  BaoomiD  A»- 

ISABID  BT  Amuunnr,  he  may,  upon  motion,  when  he  beooMM  of  aga^ 

hare  the  aame  aet  aaide.    Plneett  t.  6M;  10a. 
?•  JuBomaT  BarBBBD  AOAXMar  Iht abt  la  not  an  Irragolarii^,  bnt  an  aner. 

Id. 

8MPABXirr  ABB  Obiux 

INJUNOnONa 

MonoB  io  DiHObTB  iBTOBonov  wnx  bb  Kuubui^  and  the  JaJoBelifln 
will  be  oonthwied  tQl  the  heaiing^  where  it  wm  ^rantad  to  raatrain  the 
dafandanii  from  woiUng  gold  minM  olaimad  1^  the  defendant^  and 
when,  if  the  faota  are  m  atated  by  the  defendanta,  the  li^tiuiolion  ooold 
do  thorn  no  haim,  bat  if  the  trath  ia  m  araned  by  the  piaJntWh^  the  die* 
aolntion  of  the  injBnetkn  woold  weA  tham  a  aariena  iB|Biy.    JfeAraipw 
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iKQUisrnoN. 

See  IxBAxm.  1. 

INSANITY. 

L  Lnnmnov  ov  Luvnor  FDnniro  Pnacur  to  bb  ov  UiraouifB  Mm^  waA 
HmM  lie  hM  been  in  tbe  nine  state  for  »  specified  time  prior  to  tbe  findp 
ing^  It  jprima  fadt  bmt  not  ooadiudTe  eridenoe  of  the  facte  tfaereni 
Ibond.  Hie  petitioner  in  snoh  prooeeding  is  not  estopped  from  ssswiting 
the  tmth  against  the  finding,  and  showing  thai  the  person  had  faund 
intervals.    In  tt  Oa$iQwer^9  Esiaie,  55i. 

%  Am  Dom  nr  Ldoed  Ihtbbtal  by  one  who  has  been  found  to  be  a  hmatie 
is  binding  on  him,  when  the  proof  of  the  Ineid  intenral  in  whioh  it  was 
done  is  olsar.    1<L 

INSOLVENCY 
See  BAmotuFTor  ahi>  ImoLTivor. 

IN8TALLMSNTS. 
See  VnmoB  Aim  Vbtpib,  1. 

INSTBUCnONa 
See  PLBADmo  and  P&AoncOp  9-13^  16^  22. 

mSU&ANCS^FIBB. 

L  Dmor  ob  laBUFiimiaroT  or  Notk»  to  Ihiubavob  Oompaht  of  Xioas  la 
Waivsd^  where  the  fact  of  the  loss  is  oonummioated,  bat  not  in  the  nuui- 
ner  leqnired  by  the  by-laws  of  the  company^  and  no  objeotion  is  made  to 
the  form  of  the  notice^  bat  there  is  an  abaolnte  refosal  to  pay  on  other 
grofonds.    Clark  ▼.  i^.  M,  M,  F,  I.  Co,,  44. 

%  AuMKAnxm  or  Oini  or  Two  Hodsib  Ikbubid  nr  Samb  Pouor,  bat  valaed 
and  insured  separately,  avoids  the  polioy  only  as  to  the  hoaseso  alienatedr 
where  the  charter  of  the  oompany  provides  that  the  "alienation  of  any 
prupei'ty  "  shall  avoid  the  ' '  policy  thereapon. "    I<L 

t.  UlBBBnwmfTATION  BT  AbSUBBD  THAT  InSUBBD  PrOFKBTT  IB  NOT  InODV* 

BSRBD,  in  answer  to  a  direct  interrogatory  on  that  point  in  the  applica- 
tion, renders  the  polioy  void.    Id, 

4i  pRnm  PouoT  n  not  Avoidbd  bt  Subbbqubnt  Void  Inburanob  obtained 
from  another  oompany  npou  the  same  property  without  notice  to  the 
prior  insarers,  where  the  charter  of  the  first  oompany  provides  that 
'*  other  insaranoe,"  withoat  notice  and  consent  on  tbe  company's  part, 
shall  avoid  its  policies;  as  where  the  second  policy  is  vitiated  by  a  ma> 
terial  misrepresentation  in  the  application.    Id, 

9,  LiVT  OF  ExBOunoN  on  Insukbd  Pbofebtt  n  not  Alibnation  avoiding 
the  insurance,  under  a  provision  in  the  charter  against  alienation,  where 
a  right  of  redemption  still  remains  to  the  assured.    Id, 

^  IVBURANGB  CORPORATION  MAY  BORROW  MOHBT,  RbOBIVB  DBPOBRB^  and 

draw  or  purchase  drafts  or  checks  in  its  proper  bosiaess  in  ezerdsing 
powers  incidental  to  the  use  and  enj<^ymflnt  ol  its  frsaduse.    Okh  L.  /. 
d:  T.  Co,  V.  J/.  /.  di  T.  Co.,  742. 
7.  Inbdrangb  Compant  oannot  DO  BAHsnra  Butiiwi  iHisre  tbe  faaiisMss 
is  a  grant  of  powers  as  an  insnTwioe  and  troBl  oon^any  only;    U, 
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INTEREST. 

L  Am  CiAHonio  Rati  or  LffnBnr  OnMATm  ovlt  oh  Ooiiitraots  Ma»b 

iad  debts  ineurred  after  the  law  went  into  operatioiL    North  B.  M,  Cbi 

T.  Shreutbmy  Ohwreht  268. 
ft  IirantisT  OH  haamatmsT  cakkot  bs  Rboovxbid  uvdxe  Oouht  iob 

Momnr  Loahsd,  ae  to  mpport  a  ooont  (or  money  loaned  there  ahonld 

hftTO  been  a  loan  of  money,    id. 

ft  ImeiBIST  D  BaOOVBRABLI  WHXN  iHDnTBDKiaS  B  F6UVDBD  ov  MoiiniT 

TBAiiBAonov,  aa  where  money  is  lent  or  adTanoed  for  the  use  of  aaotfaar* 
or  had  and  reosmd  for  another's  use.    AUAn  ▼.  Peoy,  684. 
Bee  Bquiit,  8;  BRTAm  of  Dbobdknts;  ExaouroBa  avd  AmmanBAVOH^  §i 
JvBT  AHD  JiJBOB8»  10;  Pabxrt  ajstd  Chzld^  7|  WiTiri— » 11. 

ISLANDS 
8ee  Watsbooub8S8»  8^  it 

J0I19DER  OF  AcnoKa 

See  Co-TKMAMOTy  4p  6. 

JOINDER  OF  PABTOEft 
See  Co-viXAVor,  4,  ft. 

JUDGMENTS. 

L  JnanBHT  OB  Dmbii  of  Ck>UBT  of  OoKramr  JnunMOiKui  n  fftau& 
ae  a  ganeral  mle^  not  only  as  to  the  sabjeot-matter  aetoaUy  detenninedp 
but  also  as  to  ereiy  other  matter  which  the  parties  might  haTe  litigpkted 
and  hare  had  decided  in  the  oanse.    BmXmry  t.  CoMisr,  828. 

ft  IViBiiBB  JuMHonr  n  CaNGLUHmi  when  the  parties  and  the  qnestion  in^ 
Tolred  in  the  two  soits  are  the  same^  notwithstanding  the  proper^ 
elaiwed  m  them  may  be  diflerent.    Do^  ▼.  i9ftwni»  800. 

ft  JVHOMIMT  OF  SUFBBIIB   GOVBT  AS  TO  VaLIDITT  OF  AMIMMIIBm'  »  OOB- 

OLusm  in  a  snfaseqoent  action  on  the  same  assassment^  whore  the  eaose 

waa  Tirtoally  between  the  same  parties,  althoogh  its  title  was  diflbrsnt. 

NoHh  B.  M.  Co.  ▼.  Skremrimry  CJmrck,  26a 
4b  FiVAL  JusoiODfT,  USTIL  Rbvsb8BD|  Bab8  Sjooohd  SuiTi  ^'^^"g**  givwi  en 

insufficient  premises  and  by  a  jnstioe  of  the  peace.    £afs  t.  Brnt^  87ft 
ft  IinmraiON  to  Givs  Edtal  JuixufXMT  being  evident,  the  judgment  will 

be  finaL    Die  magistrate  will  not  be  held  to  strict  lorm.    Id, 

ft  PlBOL  BVIDBHGB  18  COMFSTXIfT  TO  ShOW  WhAT  QumiOHB  WIBS  AOTV* 

ALLY  CkUTTBOVBenED  and  decided  in  a  justioe's  Judgment^  for  the  porpose 
ol  deteimining  what  qnestioos  are  condnded  by  it  when  it  is  offered  as  a 
bar  to  a  second  action.    Dotif  ▼.  Brown,  360. 

7*  JVMMBBT   CbBDITOB  MAT  OaLL  BT  SoIBB  FaGIAS  OH  TbBBB-TKHAHT  Of 

Lahd  porohased  by  him  from  the  debtor,  while  it  was  bound  by  the 
Judgment  to  show  why  the  debt  ought  not  to  be  levied  on  it|  and  such 
terre-tenant,  not  appearing  and  making  defsnse,  is  estopped  therel^. 
Deitgler  ▼.  Aslber,  441. 
ft  IteBB-TBHAHT  IB  PuBCHABBB  OF  Bbcatb  mediately  or  immediately  from 
the  debtor  while  it  was  bound  by  the  judgment.    Id. 

ft  SUBBBQinWT  PcBOBAaBB  OB  JUMHODIT  OBBDROB  U  V€ft  BOUHD  TO  LoOK 
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bdjood  the  judgnMit  doeket^  for,  m  regwdt  tiiem,  it  it  tbe  plaintm 

dntyto  tM  that  his  Jadgmflat  i«  rightly  entered.    RUgwaif*  Appeai,  686* 
M  (hciRDia  OsaastiAX  Naiob  ov  Judomimt  DsncrDAjm  nr  DooKxnva 

JlTDomiiT,  thofogh  it  will  remain  good  between  the  partiei^  is  letai  te 

the  cUdm  as  legards  safaseqnent  pnrohasen  or  jndgment  ofediton.    I^ 
IL  Pabtiaii  Amomainr  of  Jwdqi/msxt  wrraoirT  Ckuranr  ov  Judoovv 

DcBiOB  does  not  sifoot  him.    Love  ▼.  FairfiM^  14& 
U  Aanam  ot  Moxbtt  oi  Juimmkiit,  who  does  not  mark  nolioe  of  Us 

iatsrest  therem  upon  the  leoord,  ii  postponed  to  a  snbssqusnt  aaqgaesL 

Fkher  ▼.  Kmaob,  603. 
lib  JuMimm  Bntxbxd  Solely  io&  Oiviho  Pmdibbks  to  eoe  endiior 

over  another  stand  on  the  same  gronnd  as  oontnets  ol  like  eliamctar. 

WhUe  ▼.  TroUer,  112. 
14  JusoMSNTs  ov  SmiB  SxATfl  KAY  u  Impbaobbd  iq»  Fkavs^  sBd  an 

prooeedings  under  sooh  Judgment  will  be  snbjeet  to  the  same  rala  lAsa 

a  daim  to  a  speeifio  property  Is  made  through  saeh  a  medium.    M 
Vk  JvDQiaan  will  hot  bi  Kivbbsid  vo&  VAVAmn  mrLOi  Emmrn  mYwmr 

ArTABSMT.    Boltet  ▼.  Beadk,  263. 
■ia  Aooovst;    BA2fuiurroY  and  IiraoLTXHcr,  2;  8;    Oosn;    Bguxn;  S| 

BwopifBL,  6;  BzaounoNs;  FBAUiyiJLBHT  OosKYMTAaau^  6^  7;  IwAvmr, 

S-7|  JvBT  AVD  JuBOBfli  11;  NwoTiAiiui  JjntBxnaam,  7»  27;  Fliai^ 

n»  am  PftAono^  9, 20^  22;  Tbovkb,  1, 2. 

JUDICIAL  KOnCEL 
See  Attachmbnt%  2. 

JUDICIAL  SALES. 

L  Bmmm  mram  Qum  ov  Obtbasb'  Coobt  n  JvonaL  Sau.    Mom*  ▼. 

Altai  446. 
ti  POBOHAaiB  AT  Obpbaks'  Coubt  Salb  Taum  BnaxB  DanuBaxD  inm 
all  debti  due  by  decedent  except  lien%  the  amount  ol  whioh  oannot  be 
vendered  certain,  and  liens  expressly  created  by  act  of  sssembly,  wUsh 
oamioti  from  their  nature,  be  paid  out  of  the  pnrehsse  moMey.  ItL 
3L  MmrunmMKT  ow  Puwkb  at  Sali  of  Rial  Kctaxb  under  an  order  of  the 
ooort  Is  a  fraud  on  the  purchaser,  which,  at  his  option,  liifaU- 
PmnodfM  Appeal,  661. 

JURAT. 
See  WrnmniiL 

JUBISDICnOK. 
8eaCQBVQBASioir%2;6^9-ll;  IinrAN0T,2;  Jimoicnrn^l}  JuBram/nMHi^ 

9;  Orfhaks'  Coubt. 

JUBT  AND  JURORS. 

L  FiBsoir  D  KOT  AiMOLirnELT  DiBQUALinxD  TBOM  AoTDia  AS  JuBOB  whs 
has  formed  or  expressed  sn  opinion  respecting  the  guHt  or  innnoenee  ol 
the  prisoner,  when  such  opioian  is  based  on  mere  rumor.    Nelm§  t.  Aofe^ 
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t,  Pnamr  b  DnQUAUFiBD  fbom  SxRvmo  ab  Jinu»  when  be  htm  fomied  or 
•xprened  an  opinion  from  what  he  haa  heard  some  one  aay  respeeting 
■iatementa  which  had  been  made  by  some  of  the  witneasee,  notwith* 
itanding  the  fact  that  the  juror  atated  hia  opinion  would  not  influence 
hia  verdicti  but  that  he  would  be  governed  by  the  evidence.    Id, 

t  CoMMov  Law  Forbidding  Skpabation  or  Jubt  n  Oapital  Cao  before 
they  h»ve  been  diacharged  ia  of  aubatantial  purporti  and  a  diaobedienoe 
thereof  will  invalidate  the  verdict.     Pefffer  v.  CammomMokht  80ft. 

4i  SsPABATioit  OP  JiTHT  OH  Indictmsnt  fOR  MuRDBB,  after  they  have  been 
impaneled  and  awom,  although  with  defendant'a  oonaent^  invalidataa 
their  verdiot,  and  the  priaoner  will  be  hold  to  amwer  another  indiot- 
ment.    Id, 

ft.  OomnERflATiONs  mrrwRim  Officers  in  Hrarivo  of  Jury,  la  whieh  one  of 
the  offioera  atated  that  "it  waa  a  worae  caae  than  DyienX"  and  the 
other  atated  that  "public  opinion  waa  againat  the  aooused,"  oonatitate 
good  oanae  for  aetting  the  verdict  aaide.    Kekn$  v.  SUUCt  94. 

6.  ComfUKiOATioNa  bvtwbin  Offioir  and  Jxtror,  touching  the  aubject  of 

their  deliberationa,  will  be  good  cauae  for  aetting  the  verdict  aaide.    Id. 

7.  JuBOR  SHALL  NOT  BK  ALLOWED  TO  Imfeaob  V rrdiot  by  dJaclosing  bla  own 

miaoondnot,  but  he  ia  competent  to  teatify  to  the  improper  attempta 
made  by  a  party  to  the  suit,  or  one  who  may  be  the  inatmment  ol  the 
party,  to  influence  the  jury.     AIL 

lb  CkniRT  MAT  Mold  Verdict  ao  aa  to  meet  the  facta  of  the  case  and  the 
aaoertained  oonclusiona  of  the  jury.    lieMahan  v.  MeMahaa^  481. 

0.  DiFiGnr  IN  Declaration  Amendable  by  Leave  of  Court  ia  cured  by  the 
verdict.  And  a  n^ect  to  allege,  in  the  declaration  in  aa  action  against 
a  constable  for  not  executing  an  execution,  that  the  alderman  had  juris- 
diction of  the  case  in  which  the  execution  iasuedt  ia  a  defect  in  form 
merely,  which  might  have  been  ao  amended.    Cormm  v.  JETtmi;  668. 

lOl  Form  of  Vbrdiot  Given  for  Debt  and  Interest  ahould  not  be  for  tiie 
whole  amount  aa  a  debt,  but  the  yerdict  ahould  be  given  for  the  debt^ 
and  tiie  reaidue  of  the  amount,  being  the  intereat  recovered,  ihoold  be 
la  the  ahape  of  damagea  for  the  detention  of  the  debt.  NoiHh  R,  M,  (kk 
T.  Shrtwdmry  ChurcK  258. 

11.  Vrrtoot  Rendered  when  Issue  op  Fact  is  Joined  on  One  Count,  but 
before  judgment  is  reached  on  demurrers  to  other  counta,  will  be  coosid- 
ered  aa  rendered  on  the  first  count  only.     Ooodrmcm  v.  Oayt  ft89. 

8ee  AoENCT,  1;  Grimbial  Law,  14,  21;  Fraudulent  CoNTETAKoni  S^; 
HioHWATS^  8^  10;  Nbqotiable  Instruments,  10;  New  Trial;  Plbad- 
nro  AND  PRAoncE,  9-13^  16,  19,  22;  Statuts  of  LiMiTAZioiiSb  6^  7| 
IknFAflSi  6;  Wills^  S^  6. 

JUSTICES  OF  THB  PKAOK 
See  Judgments,  4,  0. 

JUSTIFICATION. 
SeeFBOCESs. 

LANDLORD  AND  TENANT. 

L  No  HsTATE  IN  Land  can  be  Conteted  without  Wmnno  asospl  an 
•■tate  at  wiU.      mUney  v.  iiweU,  228. 
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S.  PlooF  or  TksTAVOT  BT  Ybablt  Beoekptb  Mm  Burr  ahowi  Iwl » 
wflL    Id. 

lb  Tbiaht  HATXira  Kom  «o  Quit  BnoxaB  TuHPiflnE  xv  Ha 
in  the  pmniMa.    /d. 

it  LiiM»  KAT PiAOiruLLT BmiovB TBUFAaBZHo TnrAar^  Goontoa 
▼nisiit  distanoe,  doing  them  no  uineceaBery  damage.    Id, 

ii  AiiiBHiiBiiT  TO  Pat  Bjarr  zh  Adtangb  u  V aus^  and  wiU  msporfc  a  die* 
treei,  or  aa  aotUm  if  the  mt  k  not  paid  on  the  agreed  daj.  OHmt. 
Oomdotkt  874. 

H  AoTKnr  voB  Bkvt  Dub  n  vov  DmuaRD  by  pn>of  that  after  the  i^ieed 
day  for  payment  the  premieee  were  aold  on  f oredoeiire  of  mortgnge^ 
difeeting  the  landlord's  titles  and  that  the  tenant  attorned  and  paid  leoft 
to  the  pnrohaaer.    Id. 

7*  AaBBBMBNT  TO  GiTB  LissKB  OF  Lavd  OFTioir  Of  PuBOKAJUBO  It  may 
be  enforoed  by  him,  althoagh  the  oleotion  to  porohaae  reeta  aoleiy  with 
fafan,  and  thti  optional  right  may  be  transmitted  by  him  to  his  rendee. 
Hie  lemee  has  an  eqaitable  estate  in  the  land  nnder  his  oontraot  for  sa 
eptional  pnrohaee,  whioh  passes  to  his  alienee,  vesting  him  with  the  ri^ 
to  eall  for  a  speoifio  execation  on  deobring  his  eleotion.  And  this  n^A 
BMy  be  enforced  against  a  seoond  porohaser  with  netlos^  from  the  erfgU 
mJ  vendor.    JCerr  t.  Dojf,  588. 

See  BBXorm^  4;  TaBBFAaai  0^  6b 

LARCENY. 
See  Hail  OoinmAOi%  % 

LATENT  AMBiaUTEIBS. 
See  EviDBNO^  21. 

LBQAdBS. 
ABD  AiaaKI8T&AT0Bi»  4;  WSUMf  %  ft  (ML 

LEGISLATURE. 
See  CoBSTiTunoBAL  Law* 

LEGITIMACY. 
See  Pabbnt  and  Chxlo^  9l 

UBTtER  OF  CREDIT. 
See  GuABABTT,  8. 

LEVY. 
1,  8^  4-9;  Insubangb— FiBB»  6;  Juiwimbbb^  ?• 

LEX  LOCI  CONTRACTUS. 
See  Mabbiaob  abd  Divoboi^  4^  ft. 

UENS. 

See  Wbnovel,  6;  Ezboutiobs,  11,  IS,  19;  FnAtminjDrr  CoBTBTABGn»  ti 
JvnciAL  8alb8»  2;  Mobtqaois,  2;  Salbb,  8;  Sbiffibo»  & 
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ufb  estates. 

HunAUP  AND  Wiii»  L 


LDOTATIONa 

(Bm-^StATUTB  OW  JjDUXAXBOmL 

L08TK0TBS. 


LUNACY. 
See  ImuvxTT. 

MAIL  OONTBACXa 

L  MjJh  OommAOiaH  abb  hot  Lzablb  nr  Amumna  worn  Mnrar  ineloMd  bt 
m  letter,  hftnded  to  end  loet  by  the  mail-cenier  eniplayed  bj  tfaem,  ead 
through  hie  negleot    SuiddnB  v.  BraekeU^  248. 

%  PORMiflTBB  IS  Lzablb  bob  his  Sbbvabt's  KaouoBiraiy  ^^ll■l■■lt■il^ 
AVi>  Dbpault.  ee  well  ee  hie  own,  end  »  dvil  eotioa  will  lie  for  e  leronj 
of  a  letter  oonteining  money  which  wee  stolen  from  hie  ottoe.  OoUmmm 
T.  Frmterp  727. 

Jb  AssmrAin  FoaniABnB  u  Mbbilt  Sbbtabt,  oib  Aobbt  ov  FMiMAsto^ 
end  the  dootrine  of  the  oonunon  law,  that  the  prinoipel  iHio  helde  oat  SB 
■gent  or  eerreat  in  any  paUio  employment  is  liable  in  oeee  for  hie  n^|^ 
genoa^  wOl  i^ly.    Id, 

MABBIA0E  Ain>  DIVOBOE. 
L  Mabbuob  AsBoeATBs  All  Dbbib  jfi'WBBJi  Pabiibs  to  It.    BwrUgk  t. 

%  WaBT  OV  CkXHBBHT  CXV  OaTABLB  PxBSOMB  WnX  LnrAUSAXB  MiBBTAOl^ 

like  all  oiTil  oontraote.     Tme  ▼.  JgoaiMy,  164. 
%  Mabbiaab  will  bb  ImrALiD  zr  Onb  ov  Pabtibb  n  so  TmtBnniB  ee  not  tB 

nnderstsnd  the  natore  end  obligation  of  the  oontraet.    I<L 
A,  Lbx  Loot  CoHTBAOTus  DBnmczNBB  VAUDirr  ow  Mabbiaob  OOBTBACn 

in  generel;  bat  thie  role  holde  only  when  not  qppoeed  to  the  reUgiatt» 

morality,  or  monioipel  institations  of  the  ooontry  in  whidh  it  ie  soB^il 

tobeepplied.    1<L 
C  Lbx  Logi  CoMTBAonni  will  hot  Pbbyail,  if  reoognising  ee  valid  a  nar- 

riege  entered  into  by  an  imbecile.    Id. 
4,  Mabbiaob  is  Valuablb  Cohsidxbation,  end  eoffloiflnt  to  eopport  a  esa* 

traot^  whether  ezecated  or  execatory.    Ourvm  ▼.  CfromtmHep  408. 
7.  Pbomibb  to  Pat  Okb  CBBTAnr  Sum  if  Hb  Mabbt  akd  hatb  Isbob  ib 

Talid,  and  can  be  enforced  against  the  promisor  efter  the  msrrisge  of  the 

promleee  end  iame  had.    Id, 
4,  Id, — ^Pbomibb  TO  Mabbt  18  Unvbobsbabt  where  one  egreee  to  pay  another 

a  certain  som  if  he  merry  end  have  issne,  and  snch  a  contract  is  not  Toid 

for  want  of  mutoality,  bat  the  promisee  may  recorer  npcn  it  npcn  the 

heppening  of  the  contingency.    Id, 
ii  No  Tdcb  bbdi o  SPBGznBD  IN  Pbokisb  to  Pat  Sum  oh  Mabbiaob  of  the 

promisee  with  iseae,  the  promiaee  hae  his  life-time  in  which  to  perform, 

end  npon  performance  completed,  can  claim  the  oompensatioa  agreed  eo. 
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nnlMi  before  any  act  done  by  him  towardi  perfonnanee,  the  oidwr  pertif 
haa  retraoted  hia  o£fer.    Id. 
IOl  EnBiorai  or  Oinkral  Good  Charactir  n  Amcikislb  m  ARnov  vm 

DnroBOi  where  the  charge  ia  adolteiy.  O'Brfan  ▼.  (yBrftm,  128. 
11.  AcnoN  fOB  DivoBOS  m  xx  Natubi  of  Cbuznal  Pbocbedihq.  hL 
18.  Whkbb  Habuaob  Covt&aot  la  Entxbbd  uno  fob  Pubfosb  of  Quiir- 
nro  Childbbn  of  the  intending  huaband,  with  the  promiae  on  hia  pact 
that  when  thii  deaign  waa  anawered  it  ahonld  be  canceled,  the  hnaband'a 
taking  the  contract  from  the  tmatee,  and  with  hia  wife  declaring  at  the 
time  that  it  ahonld  be  nnU  and  void,  may  be  regarded  aa  aqnivaleat  to 
a  cannelUtion  thaieofy  and  the  fact  that  it  waa  not  aotnally  canceled 
mitil  acme  yeara  after  ia  not  material,  where  it  appeara  to  have  been 
preaarred  for  the  pnrpoae  of  avoiding  nnpleaaant  aoenea  in  the  family. 
In  re  (kmgwert's  E&UU6f  654. 

15.  AoTOAL  DBafTBuorxov  OF  Mabbiaob  CoKTBAor  bt  Hubbaitd  BoTDa  Hoi, 
and  if  ratified  by  the  wife,  after  hia  death,  it  ia  binding  on  her  alaa    M 

14.  OoirnuoT  havino  fob  in  Objbot  DiasoLiniON  of  Mabbiaob  Bplatub. 
ia  againat  public  policy,  and  ia  illegal  and  void.    Aiyfet  v.  Saiftut  906b 

15.    AOBBBMBTfT  TO  WlTHDBAW  OpPOtDTIOK  TO  DiVOBCB  PBOOBBDniOS  CaODOl 

form  a  valid  conaideration  for  a  promiasory  note,  and  the  note  ia  void.  Id, 

16.  Whbtbxb  Mabbiaob  Cobtbact  Bxboutbd  ov  Svhsat  o  Lboai*  not 
decided,  the  court  on  that  qneation  being  equally  divided.    In  re  Oam^ 

Sea  Dowxb;  Pabbmt  An  Oezld,  8;  SsDuonoH,  2;  Wiixfl^  25,  80;  Wnw 

9,  la 


MARRTKD  WOBOEET. 

1.  Fbmb  Oovbbt  Bhtrlbd  to  Sbpabatb  Bbtatb  in  Pbbbobal  Pbofbbtf, 
nnleia  there  be  aome  danae  of  reatraznt  of  her  dominion,  may  convey  it^ 
and  do  all  other  acta  in  respect  to  it,  in  the  aame  manner  as  if  she  were 
nfeme  mile.     HarrU  v.  Harriet  893. 

%  EZBOOTBD  Co!rVBTANOB  OF  LlOAL  BSTATB  VbBTS  LBOAL  TRLB  TV  ICaB- 

BIBD  Woman,  subject  to  the  huaband*s  power  to  divest  it  by  dingreeing 
to  the  conveyance.     ffUeman  v.  Boueiaugh,  474. 

Baa  HOBBAMD  and  WIFB;  PaBTITION,  1 ;  SPBCmO  PSBFOBllAHOQi,  2;  WCLUfe  28L 

MASTER  AND  SERVANT. 
See  Baiucents,  2;  Mail  Contbaotb. 

MAXTMS. 

L  When  Onb  of  Two  Innocent  Pebsonb  must  Suftsb,  he  whoae  naghal 
haa  oauaed  the  loes  must  bear  it.    Rklgwa^e  Appeal^  886. 

%  Mazhi,  Qui  Pbiob  est  in  Teh pobe  Pobtiob  Egr  in  Jubi^  will  not 
protect  one  who  haa  neglected  requisite  caution  to  protect  from  impost 
tion  those  who  come  after  him,  for  entirely  consiBtent  and  equally  potent 
is  the  maTJm,  that  one  must  so  enjoy  his  property  aa  to  do  no  injury  to 
another  which  can  be  prevented.    FUher  v.  Kmoac^  503. 

8.  Doctrine  of  Pbopebtt,  the  extent  and  limits  of  an  owner'a  right  to  nae 
that  which  is  his,  and  the  meaning  of  the  maxim,  Sic  utere  tuot  etc,  ex- 
plained, with  reference  to  the  liability  of  a  land-owner  for  acta  done  b^ 
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UmenhfaonvBlaiidwliidioMiMdMDag^toaaadJoiiiiBgMrBir.   BntU$§ 
▼.  Jfiiiiir  «te.  fif  Brook^  867. 

MINOBS. 
See  Pabivt  avd  Cbjuk 

MISFEASANCE. 
See  Statutx  of  LnoTATZOif^  ii 

MISJOINDER. 

See  COBFORATEONS,  81. 

MISREPRESENTATIONa 
See  Iksukancb— FzBii  3»  4. 

MISTAKE. 
4flDP0WLKDoiaDm^  2;  Ck>RPORATioNa»  6;  DuM^  9|  iMiAMn^  4|  ItaM* 

MISUSER. 
See  CoBFORATiOMs,  84»  8fi. 

MORAL  OBLIQATION& 
See  OoHarmmovia.  Law»  6b 

MORTGAGES. 

1!  IrQtLAmm  Fails  to  Pat  Mortoagb  Hb  BAsAoBnDio  Pat  mb  pert 
of  tbe  oooaidenifcioa  lor  the  deed,  and  the  gnator  diaoheige  the  nort- 
f^[e  by  ghring  »  new  Mearity,  he  ie  damnified  to  the  whole  eztentol  tbe 
failiire  by  the  grantee  to  diacdiarge  the  mortgage,    ^oofai  t.  Beadi,  961b 

S.  MoBTOAOB  Lddi  ob  Dbobdbnt*8  Estatb  18  DivBBTBD  1^  mIo  thereof  lor 
tbe  pByment  of  debti  by  order  of  the  orphans'  ooorL  Moon  t.  BMIo^ 
446. 

See  Equst,  8|  BnomL,  8;  F&aitdulbnt  Convbtaboh^  6|  Labsiabb  abb 

Xbnabt,  6. 

MULTIFARIOUSNBBS. 

See  CoBFOBATIOBi^  SL 

MUNICIFAL  GORPORAXIONa 
See  CoBroBAXi0Bfl^  86^;  Huobwahl 

MURDER. 
See  OBnimAii  Law,  4-9;  Jitrt  and  Jubob%  S-1. 

MUTUALITY. 
Bit  Mabbiaob  avd  Divoboi^  8;  Vbbdob  abd  Vbbbb^  4 

NAMES. 

Two  Kambb  Which  dt  Obiodcal  Deritatton  abb  Samb,  and  are  takai 
promiacnously  in  common  use,  thong^  they  do  differ  in  sonnil,  are  aib- 
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■teatiaDy  tli*  miie»  and  the  «ae  of  one  instead  ol  the  oliier  will  aol 
p«t  a  plea  In  abatement     WUkenon  ▼.  State,  137. 

See  NuoKUBUi  Ivsmmxiraa^  18. 

NAVIGABLE  WATEBa 
See  WATSBOouBSBa. 

NBOIiaENOK 

1»  X^ouaxvn  nr  Bmonaorr  or  PBOFKKrT«  or  the  eaoaniae  of  n  li^ilk  ia 
eaoae  of  redreai  in  eqnity  and  at  law,  nnkaa  there  haa  been  anpinaaeaa 
on  the  other  aide.    FUker  ▼.  Enox,  fi03. 

%  KiouoBiCB  OoHTRiBirroffo  TO  Loea  ia  impnted  by  law  to  the  owner  of 
M«»i«mi«  which  eeoi^  from  his  indoaore  and  atray  npqn  a  railroad  traek, 
where  they  are  ran  oyer;  and  evidence  that  hie  fenoea  were  good,  or  that 
ilie  animaJa  were  qniet  and  orderly,  will  not  enaUe  him  to  reoover  from 
the  oompeny  for  the  aoctdantal  or  earaleaa  killing  of  them*  Mmtger  ▼. 
VotUHoofMOi  R»  R»  CfO»f  884. 

8l  BiBsr  Of  OoaofONWBALTB  cimrov  n  Loot  bt  Laobm  ov  m  Aobteb. 
fladbi/ea  ▼.  Ckmrn/omMoUk^  602. 

See  Aonrar,  2%  Abduls;  Bailiibhtb»  3»  4;  OoBKAAxnnn^  6^  16^  88;  Xdov- 
«nnni^  0-7;  Hiohwatb;  Mail  Oontbaoib;  Maihiis  2. 

NBGOHAHLE  mSTRUMENTO. 

L  Fbamimwibt  Nan  it  Matubitt  PBaoBn  Oobtbaov  PiBnor  nr  All 
m  Pabtb  when  standing  alone^  and  ia  competent  to  anatain  aa  aotaon  at 
law  nnsnpported  1^  any  other  faot.    Edoel  ▼.  Mwjph^f  807. 

BL  NaoonaBLB  Ibmbumbbt  Sfbokallt  Ibsobsbd  bt  Patbb  ob  Hasb  Pita* 
BLB  Sfbciallt  oannot  be  reoovered  on  by  any  one  exoept  the  qpedal 
indoreee  or  payee,  nnleaa  it  appear  either  that  it  is  reindoraed  or  re- 
assigned by  the  special  indoraae  or  payee,  or  that  he  haa  reeeiyed  aatia- 
laotion.  The  mere  poaaaseion  of  each  Instrnment  by  the  indorser  who 
had  indoraed  it  to  another  is  not  anffioient  endeoee  of  his  n|^t  of  aotion 
againat  Ida  indoraer,  withoat  reaaaagnment  or  reoaipt  from  the  last  in* 
dorsee.    MUdM  r.  Fuller^  COL 

8l  Kbqotxablb  Ivsibumbnt  with  Fibst  Iksobbbmbht  nr  Blabk  is  aftar> 
warda  aaaignable  by  mere  deliYery,  aa  against  the  payee,  drawer,  or 
aeoeptor,  thoagh  it  have  snbaeqoent  indoraemanta  in  fnll,  for  the  aabae- 
qnent  holder  by  deUvery  may  atrike  oat  intervening  Indoraementa  and 
declare  and  reooyer  as  indorsee  of  the  payee.    Id, 

4  Indobsbb  mat  Act  as  Agbnt,  ob  bb  Eiiplotbd  to  Pbosbootb  Suit  for 
the  ooUeetion  of  a  note,  and  not  waive  his  right  to  notice  of  its  non-pay- 
ment.    Wiium  ▼.  ffuaton,  138. 

8.  Amohmbnt  or  PBOKzaaoRT  Notb  without  Bboocbsb  does  not  pat  the 
tranaferee  upon  inqoiry  aa  to  the  eqnitiee  between  the  origiaal  partiea 
thereto.    BiMig  ▼.  Orakam,  6ia 

8»  Obb  Who  Indobbbb  Notb  wxthoijv  Bboodbsb  ib  Oqhtbibbt  Wobbm  for 
a  anbaeqnent  holder  in  an  action  to  enforce  payment  of  the  note.    Id. 

I.  Whbbb  Notb  o  Lost  arbb  Suit  m  Bbouobt  to  Bboovbb  on  It,  Jodg- 
ment  may  be  rendered  withoat  giving  indemnity,  bat  the  ooart  ahonld 
reatrain  tiie  plaintiff  from  taking  oat  ezecation  thereon  ontil  he  haa  for^ 
niahed  indemnity.    Id, 
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•»  Whuub  Sxvxau.  Najos  aju  Indobsed  us  Blahk  apon  the  baek  ol  » 
negotiable  instnunent,  the  holder  cannot  fill  in  the  blank  abore  eaoh  to 
■a  to  make  it  a  Join^  amignment  of  alL    Morrimm  v.  Smith,  14S. 

I.  Ihdobsxb  (»  Pboicduoby  Kot%  wiSth  Kvowlxdob  ov  FAauBB  or  Holdis 

TO  Makb  DmAirp  npon  the  maker  or  aooeptor,  who  makea  an  nnocindip 
tiooal  promiaa  to  pay»  or  acta  in  anoh  a  way  aa  to  ahow  aa  aokiio>iiied^ 
meat  of  hia  liabUity»  thereby  waivea  hia  right  to  notioe  of  drnnand  and 
refoaal  to  pay.  WUmm  ▼.  Htuton,  138. 
10.  What  Faoib  will  Amoukt  to  Waivib  of  Koncsof  non-paynMift  of 
note  ia  a  qneetion  of  law  for  the  oonrti    Id, 

II.  Bill  or  EzoBAiros  is  Obdbr  jjx  Wbhiho  direoting  ooa  pocMa  topa^ 
moB^  to  a  third  peraon.    Biee  ▼.  Jjagkmd,  787. 

12.  STATnoBirr  of  ComnDKaATZOn  EzpLAomro  wh^  a  biU  of  OTohangtwaa 
drawn  will  not  invalidate  it.    ItU 

18.  EBBOinKNnosIicpnFicrDaBCBiFraoiroFKAiaoiFPAKrrtaanoteyba], 
or  bond  may  be  cnred  by  aTerment  and  often  l^  Jntwidimml    Id. 

14.  Bill  must  bi  Aogbftbd  bt  Fibsoh  Tjstekded  as  Dbawbb  thereof^  or  II 
he  refnae  to  aooept»  then  by  a  third  person  for  honor,  or  where  the  biU 
statea  no  drawee^  then  by  a  third  peraon  in  that  ohaiaoter;  bat  wheaao- 
oepted  in  either  way,  the  party  aooeptmg  only  ia  liable  aa  aooeptor.    /dL 

16.  Dbmabb  must  bb  Madb  of  AouiriOB,  and  if  made  on  any  other  peiBQB» 
will  be  improper.    Id, 

16.  IinxttSBB  OAimor  Fbxb  HtmbbTiF  ibok  LiABiLiTrto'aremoteindoffBeB 
withont  notioe  by  an  agreement  to  that  eflbot  witk  any  other  indorseB, 
Id. 

17.  Sfboial  AoBBmBHT  BBTWBBir  Obiozkal  Pabtibb  to  a  faai  of  ezdhange^  if 
not  indioated  by  the  paper  itself,  cannot  be  aet  np  againat  a  pudhasar 
withont  notice  and  for  valne.    Id, 

18.  Ihsobsbb  of  Note  Nbgotiaxbd  aftbb  Dub  holds  it  snbjeot  to  all  the 
eqnitiea  between  the  original  parties,  whether  he  have  notice  thereof  or 
not    Cbmjfodb  ▼.  Draper,  78. 

10.  Ibtoobsbb's  Pbomibb  to  Pat  Notb,  Madb  with  Khowlsdob  of  Failubb 
TO  Pbbbbnt,  is  a  waiver  of  presentment.    Schmidt  ▼.  RaddSfft,  878b 

SQL  DiBBOHOBBD  Nbqotiablb  Notb  Rkmaikb  Nbooiiablb,  and  Subsbqvbbt 
Ikdobsbmbnt  has  Sahb  Effbot  as  an  indorsement  before  due,  ezoept 
that  a  demand  mnst  be  made  in  a  reasonable  time  to  charge  the  indorser. 
Lvxmtt  V.  Pntwim,  322. 

21.  iBSOBSBifBxrr  of  Ovbbdub  Kbootiablb  Koib  Oiotidvo  Words  "ob 
Obdbb  "  nevertheless  makes  it  payable  to  the  indorsee's  order,  and  hia 
indorsee  may  sue  him  thereon.    Id, 

22.  Patmbbt  of  Past  of  Bill  bt  Fzbbt  Ibdobsbb  dischaigea  the  aeoond  in- 
dorser to  that  extent.    i^otoKsyt  v.  /^rfacteter,  125. 

23.  Past  Patmbht  of  Bill  btSboondIbdobsbb  will  prsfFent  him  from  aoiog 
for  the  whole  amount.    Id, 

2A.  Past  Patmbnt  of  Bill  bt  Sboond  IznMmoBB  will  entitle  him  to  reoow 
the  amoont  which  he  paid.    /dL 

28w  iMDOBaBBOAHBBOOyBBOKCOKMOMCkHTBTOFlHDOIBSBBAaAOraTMAKHB 

in  an  action  against  one  of  the  partisa  who  mads  the  note.    BmAo  v. 
ifdS,89i. 
28.  Foboxrt  of  Naxbs  Abbad  of  Ikdobseb^  or  any  other  fnadalBnt  aek  of 
the  maker  to  whoee  order  a  note  was  mads  payiUs  upon  ^tbs  indorser» 


wfflikoiaffMl»A0iM/cbhaldef^»itli0a«iiottM  bttot  tb*  B0I0 
dne.    Id. 
87*  Hon  Gim  nr  SASiiiAmofli  ov  JuiMJMJUff  Rbuuvjudb>  mov  Ivtalid 
Liw'MPMMWT  to  iBlijtot  to  tii»  ■«!•  dufauwi  iilii4jb  Bright  luw  Iwtn  vmdm 
to  the  nid  origiul  imlniiiMnt    OmmAmIt.  Droqwv  78. 

Buwmnffwan  TS^cm<amTLuaum  wiHi  mdm  or  any  of  hit  oofvonaal^  may 
bo  intfodaood  m  aa  oqmtaUe  dofauo  to  %  note  ptorioaflly  gbwi  to  plaiik^ 
tiff  by  deCendant^  aeoording  to  agreement^  in  part  peymnt  oa  the  nninl- 
filled  oontfoet    JESbMt.  Mwfke^^  Wl. 

tti  Pabol  BriDiirai  tkat  Bol  was  Ihuwy  iqb  Sou  BmuMOD  n 
Mabodiai*  Fiovuip  and  not  for  the  aom  oxjroaaed  la  the  bo^  of  il^ 
iHmio  they  difbr,  la  inadmianble.    SmUkr.  BnOtk^Ua. 

Bee  AirinDuxioir  ov  IirecBincBiin,  2;  BAVSxunor  avd  IVBOiiTBHor,  4; 

ILkBBXlAB  AVD  DiVOBCI,  16;    StATOTB  OF  FRAUIM^   1}   BUIUHIIIIIIP,  ft 

TteTSB»  8;  VnmoA  avd  Vikixbi,  1. 

NBW  PROMISE. 
See  BAHKBUVTor  avd  Iv80LTBNor»  1;  Ooorauyoi%  tl 

NEW  TBIAL. 

L  BaoumnBi  iqb  GmABmro  Nbw  Tbial  iqb  Nbwlt  DmwfBBBD  En- 
BBraa  ABB:  1.  The  oridenoe  rnnet  be  new;  anoh  aa  bad  no  Hiiitenne  at 
the  fofmer  trial,  or  hi  ezlitenoe  wee  not  then  known.  8.  It  nmat  be 
natflrlal  to  the  laane;  goingtothemecitioltheoaae^aBdnottodiearedit 
or  fanpeaeh  e  former  witnwai.  S.  Beaaonable  diligHioe  nraet  bnve  bean 
needy  both  to  dieoofer  and  pfoonre  the  evidenoe.  4  IheevldeneeBniit 
not  be  onmnlatiTe.    BiaiiB  t.  Corr,  179. 

tl  Haw  Xbial  will  bov  bb  Ga4BTBD  loa  Hbwlt  DnoofaaBD  EnssBOi 
whan^  aflar  oonriotioB  of  perjnryt  affldsvit  la  made  that  n  matarial  wit> 
aaaa  for  the  nroeooHtioo^  after  bla  irramiwatifln,  esnfeaaed  boatile  feelhMi 
towBidatfaepriaoMr;  anoh  evidanoe  going  only  te  diMNdit  or  imp  lie  nh 
thewitneoa.    Id. 

IL  MoBOviQB  Hbw  Tbuld  BaiBiirrxHOUaB  ovWtemiVtenab  IFal^ 
Ut  T.  Qmmd^  491. 

Bee  OomERonoKAL  Law,  9;  PuumBa  JkBi^  Pluaooi^  Ifl 

NON--FEASANOE. 
See  ScATOTB  Of  LmizAraoan^  9. 

HON-HBQOIIABLB  KOXBBL 
See  NaooffiABLB  lanaoiODmb  SL 

KQNSUIT. 
Seo  PxsABiiro  avd  PBAenoi^  H 

NOK-USEB. 
See  OcmiOBAnoBi^  84-Mb 

NOTICE. 

kmwL  Fdmbmioii  09  Lahb  bt  ob  ukdbe  Ovb  HduDiMo  Cmtmim  worn 
OoonrarABca  thereof  to  him,  where  anoh  poaaieaion  le  eoaaietMit  wilb 
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tbt  ooatmoi,  Is  tuflicieiil  to  affect  with  notioe  »  Moond  puohaMr  frooi 
tbt  original  Teodor.    Kerr  v.  />sy,  628. 
8m  OvABAXTr*  4}  Insubavob— FiEi»  1, 4;  JuDommb  13;  Kwovuiu  Iv- 
wmuMMT%  4>  g»  9, 10^16^  18;  8uRBmBir»5;  Tsmn  An>  Tmnm^  & 

KOnCB  TO  QUIT. 
8m  LainxLOSD  avd  Turing  S^  7« 

KOVAHON. 
8m  Bajkeuwot  AirD  IraoLnDrar,  8l 

OATEL 
8MWxTin8Ui»  1. 

0FS1GE8  AND  OFS1GBB8. 

L  WsBEB  OivraiE  DiPABTs  FBOM  hh  LzNi  ov  Dorr  FoomD  oor  bt  Law, 
at  the  promptiiigi  of  the  plaintifl^  hit  ■eoimtiM  ara  dlaohargedv  and  ba 
beoomM  tha  plaintiff 'a  agent    RoOtM  ▼.  State,  151. 

f.  PiTBuoOiiiana^oBBosiiBWBonlhrnnABBJiJXiiouLiABBBorld^^ 
eiriny for  miaoondiiot  in  their  performanoe;  otherwlM where  th^violate 
a  miniaterialda^,eTen  though  their  chief  fnnetiona  are  JndkiaL   Jlocilei 
tat  WhiU  Lead  Ox  ▼•  SoAutar,  818. 

8m  Bairn  m  Bammio,  1;  OoBPORanom^  M^  li-llL  87*  fl^  ML  18t 

XuKni0if%  If  8;  PnoGMik 

0F1II10N8  OF  WmnSSSBBL 
8m  Cboizhal  Law,  7,  & 

0RPHAK8' OOUBT. 

OnAn*  Oonn  n  SmoiiiT  Ooubt  ov  Bqrjitt  wHUb  the  Unili  af  Hi 
fafirHfltifliL    Itirih  t.  LtwU^  44SL 

8m  Juiogeal  Saum;  ManoAOtm^  IL 

OUSTER. 
8m  CcHrBVAVor,  1. 

PARBMT  AND  OHILD. 

L  8nr>VA!nnDi  Wbd  ADora  Obxu>  or  ho  Wm  by  her  lomer  hnebaa^ 
and  maintaine  it  m  a  member  of  the  family,  ia  not  Uabb  for  wagM  for 
a«r?ioM  whioh  the  child  may  have  rendered  daring  sooh  reiatloa,  enepi 
OB  ea  eipieee  promiM  to  pey.    WUSanu  v.  AttfdUneon,  801. 

8l  Pwwfwni  TO  Pat  hob  Skbvxob  Rindkbxd  juu'wbbh  Msms  ov  8Am 
Familt  will  not  be  presamed.    Id. 

8L  PiBioir  SrABDivo  or  Looo  Pabbhtd  u  KKmua>  io  Baoon  and  aabjeel 
to  the  luJiilitiM  of  an  aotoal  parent,  thoogh  not  l^gdly  compelled  ta 
aarame  that  relation.    Id. 

4    AOTABOBIIBIITnPCBBANDlBBBTOaABLBOlfTHAimBrPABBMTTOGmLP 

in  anticipation  of  inoh  ohild'a  fatore  share  of  the  parenVa  eetate,  and  not 
inTolving  the  idea  of  fatore  liability  to  anawer.     TuiMm  Appeal,  408. 
i»  DaoLABATiOHa  or  Dbcbdbht's  Dauobtbb  BBaraomro  Dbbtb  doe  decedent 
from  her  hnaband  cannot  change  sooh  debte  into  adTanoemente.    Id. 


832  l2a>xz. 

C  Bmlasaiioh  of  Faudit  or  Lrasamnr  «o  Tbbat  Bznniro  Dm  dM 
from  ehild  or  hiutMad  thareof  m  an  adviaoeiiiait  will  not  ptodiioettli 
ofli^  wlMn  not  agreed  to  by  the  ofaOdy  nor  ■oeofnpMdodbyanactoiblit' 
cnting  tho  <>Mig>tifln  m  »  debt    /d 

7*  Lranvr  n  hot  OnnnuLLT  Cbabobabu  ov  AsiviscBmBTB;  bat  iHmb 
1^  the  meihod  wed  in  <nl<wi1atiing  an  heir's  ahare  the  aaditon  fawe  ob- 
tahied  the  Hune  reenlt  ae  if  interest  had  not  been  charged  on  aJvanes 
meoti^  tfieir  report  will  be  enatained.    ItL 

iL  Iv  Aonom  vr  Yjohmb  iok  Lon  ov  DAU9Bm1i  flEKVJW^  drfenifcrfa 
maftiage  with  her,  after  the  birth  of  the  child,  k  not  a  bar  to  the  reeoir- 
ety  of  eouniplary  damageob  but  may  be  giTon  in  endenee  hi  mitigatiwi 
of  damageo,    Adkor  ▼•  JEMv,  601. 

iL  Edsbahd  n  FUbdmsd  to  bi  Faxbie  ov  Wdb^  Ihdi^  whan  he  ee- 
hafa&ta  wHh  her.    Omnim  ▼.  Onmarik,  406. 

lOi  FanoDi  icat  Waivb  bis  Biobt  to  Ifoiooa  QnuA  BExwumB  for  the 
benaftl  of  tiie  child,  and  pemdt  him  to  mot  for  hinMoll;  end  tide  aaaj  be 
done  eHher  ezpreedy  or  by  impUoation.    Olmid  t.  JSTomflftNi,  778L 

IL  AoiuiamiMW  ov  Ifnron  AonKo  iqb  HnwWiF  are  hia  own,  and  no*  hie 
fithar'%  whoM  the  father  haa  waiTed  hia  rif^ta  to  his  aon'a  aorfioei.  JUL 
See  WBSxnuxMMt  OooptnjMSKB^  4|  SiiwunuM; 

FABOL  OONTRAOXBL 
See  Oonnauflni  Ti  Wnomt,  S;  Ttnamm,  U^  90|  E 


FABOL  KVIDKNOB. 
Daam,  9;  Bviwa^  18-Sl;  JuiMiifiraii^  6;  Kmoiuaui 
19;  FiamBSBiP,  8;  WnnBOouBmi^  IL 


FARIIBSb 
See  AanoHiiiHT  ov  OoMTBAon,  1;  Oobpobaxbih%  SI;  Ctom;  Oo-aaums; 
>1,4»6;  DnoMi  12;  BxBOunoHs,  26;  JuDGmm^  ^  %  10;  Ftiaxoro  iUi» 
Fluona%  6;  Ffeoona,  2;  Wxrarassn^  S-6. 

FABTinON. 

L  Fabol  Fahtithmi,  iv  Fab  avd  Bqvaii,  ahd  Kiauufau  bv  Oobbbdovi^ 
DTO  FoamBTOW  n  Good^  though  aome  of  the  tenants  be  nndor  oowtoiib 
end  others  of  them  eleot  to  hold  their  pmparti^  as  botoo^  by  oooaniaBi^ 
of  Dossoarion     McMdkm  t.  MeMakmL  48L 

t>  Aaanr  Oo^bvabt  bot  AaBBBraro  to  Fabdziov  may  wpBdhte  it  by 

demanding  a  new  partition  of  the  whole  trnol^  or  he  aaqr  adept  it  by 

ratifying  the  acts  of  one  who  has  assumed  to  act  lor  hiai  in  laob  paili» 

Id. 

r,  1;  SvBuiiiu  ^■■■"'■■— AIM  1^ 


FARTEIXBSHIF. 

t>  Fasebbbs  bt  Oobibaot  or  Fabtbbbsbiv  AoqmBB  Jc 

BfVBon  of  tiie  pertnsrah^  and  are  oonstitBtsd  iimlnal  agisiia  lor  all 
porposee  within  the  soope  and  objeots  of  the  partnenh^    Xmdarr.Mo 
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2.  AfTEB  DoMurmm  omcR  Vivos,  Jocrr  Intibkst  or  Pabtnbbs  Cqhtikuii 
in  the  partaerahip  property,  and  the  mutual  agency  oofntiiwiea,  with  Mme 
raatrxctiona,  nntil  the  affairs  of  the  partnership  are  administered.    Id, 

S.   PaBTVXRSBIP    U    not   CoMFLETXLT    DlSSOtYXD   CrVTIL   m   AWWAXBBAMM 

ChOBXD.     Id. 

i.  PoflSBsaiON  OP  Ant  Paat  of  Absits  bt  Bithbb  Pabzhib  does  notMfw 
the  Joint  property,  nor  vest  a  separate  interest  in  him.    Id» 

6.  Paxtvkssbxf  Disbolvsd  bt  Dkath  of  Onb  Of  PABirvKSfli  or  beii^ 
otherwise  dissolved,  one  of  the  partners  afterwards  diss^  the  legal  title 
to  all  the  ohoses  in  action  which  belonged  to  the  partnership  beeomes 
vested  in  the  survivor,  and  the  settlement  of  the  partnership  derolvsa 
on  him.    Id. 

6.  RBrBBoonAnvB  ov  DioBAaED  Pa&tnbb  has  No  Lboal  InEiBnr  or  tilto 

in  the  ohoses  in  action  which  may  have  been  in  the  pnasesricn  of  the  de* 
ceased  partner  at  the  time  of  his  death,  and  is  liable  to  an  action  by  tbt 
snrviving  partner  for  the  recovery  of  them.    Id, 

7.  iMTurnoH  or  Pabtnbbs  to  Bring  Rbal  Bbtatb  into  PABDnaumr  nasi 

be  manifested  by  deed  or  writing  placed  on  reoord.  BUljfaa^%  itiyt 
580. 

i.  It  IB  NOT  COMTBTBKT  TO  SbOW  BT  PaBOL  THAT  BbAI.  EnAXB  OOnV^fSd  tS 

two  persons  as  tenants  in  common  was  pnrehased  and  paid  lor  by  them 
as  partners,  and  was  partnership  property.    Id. 
f  .  Nbiohbobbood  Rbpobt  n  not  OoMrsTSNT  BviDBNOB  TO  Pbovb  Pabihbb* 
p,  withont  proving  any  act  of  the  partnon.    Img^Arighi  v.  jETam- 
430. 

10.  BviDBNOB  or  SbtabatbIntsbbbib  OF  PABXiBi  or  BimDraHL^BvidMoool 
the  manner  d  doing  hnsiness  is  competent  as  tending  to  show  that  the 
interests  of  the  partiee  in  the  business  were  sepamte  and  thst  no  partner* 
dhip  existed.    Fo^  v.  Leighkm,  231. 

6ee  BviBBNCB,  11;  Shifpino,  1. 

PATENTS. 
8ss  PuBUo  Lands^  2. 

PAYMENT. 

Law  Rbquxbbs  Man  to  Dbvotb  Wuolb  of  ho  PBonnmr,  with  some 
trivial  ezcepticns,  to  the  payment  of  his  debts.     Ttimtk  v.  IStrmet^  90. 

flssDxBDS,  13;  BzBOimoNB^  31;  Mortgages,  2;  Nbootiablb  Ibueumbio^ 
22-24,  28;  Seatotb  or  Ldutatioxs,  6,  7;  VBNiMtt  avd  Vbbbbi^  1. 

PENALTIES. 
flssOoNTBAon^  \% 

PERfOBMAKOEL 
8ss  AHfnomi  OoanBAOH^  5^  6;  Mabbijob  ab»  Hitobcb;  9;  8sfta^  i| 

iiraCIFIC  PBBIOBMASa^  1. 

PERJURY. 
See  (  BIMINAL  Law,  10>19;  Nbw  TbUI*  % 
LKL.  Dae  Vol.  UIl-^ 
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PLEABINO  AND  FBACTICB. 

1.  SOBOQUENT    OOUim    IhTKLUGIBLT    BbVBUUVO    to    TDIB    OOBBWfLt 

Atbbbxd  nr  Fan  Ck>niiT  mifficiently  ahow  tbe  canaet  of  aotkn  alliyi 
thercui  to  havtt  aooraed  before  eoit  hrooght.    6^oocifiiaii  t.  Chjf^  688L 
IL  WoEpg  "  SoEVivoa  Qg,*^  wa,  Aatomp  by  PLAPrnwr  in  hie  plwidin^  mey 
be  tioeted  m  %  rfoicjtprfo  jmwomb^  or  xejeoled  m  HurplsMMb    KkfAt  ▼• 

jr«a»Ki^  711. 

S.  DuuKBiB  TO  EviDumi  Aoion  All  Faoxb  that  tbe  evidenee  oondaci 
to  prove,  though  bat  in  the  ilightert  degree^  or  that  the  Jury  mighty  with 
the  least  degree  of  propriety,  have  inferred  from  it^  and  no  teetimooy 
ma  be  ooniidered  whidh  impugns  the  truth  of  eaoh  facte.  Ikmk  t. 
Sieimar^  547. 

4.  AvTUt  SvBiciBBioir  ov  HI8  Case  os  Fxval  Hxabiso  a  party  baa  no  if^ 

to  the  priTilege  of  being  allowed  to  amend.    Hopkku  ▼.  Hofkmt^  688L 

5.  DmsoT  ov  Paatobs  mat  bb  Takxn  ADVAilTAaB  ov  nr  Aanov  ov  Aoooovt 

by  two  tenants  in  eommon  against  their  oo-tenants,  nnder  the  plea  tiiat 
the  defendants  are  not  the  bailifis  of  the  plaintifls  in  the  manner  alleged 
in  the  declaration.    McPhenon  ▼.  McPkermm,  410. 
di  Vabianob  bktwbbn  Allbqata  and  Pbobata  nr  Aonov  ov  Aooodbt  I^ 
tenants  in  oommon  against  their  oo-tenants  is  a  ground  of  noosait.    Id, 

7*  VaBIANGB  BBTWBBH  ALLBOATIOlf  ABD  PBOOV  DT  AOTIOB  OB  AflBBHHBBT 

does  not  exist  where  the  proof  shows  that  an  anessment  sll^ged  to  have 

been  made  by  three  directors  was  signed  by  bnt  two  directors.    i^orA 

R.  M,  Co,  V.  Shrewtlbury  Church,  268. 
&  Objbotiob  vok  Vabianob  bbtwbbn  DaoLABATioir  ABD  Pboov,  when  not 

taken  at  the  trial,  will  be  considered  as  waived.    ChamUer  ▼.  Walker,  202. 
i.  Iv  Pbofbb  Ibstbuotion  has  bbbb  Oivbb,  a  decision  of  the  lower  ooort 

will  not  be  reversed  for  refosing  to  give  others,  the  opposite  of  the  one 

given.    Hunt  v.  Robinaan,  134. 

10.  Iv  Chabob  Asked  Bmbbacob  Sbvbeal  Ddvbbbht  Pbopobitiobb,  part  of 
which  is  good  and  a  part  bad,  the  ooort  may  refose  the  whole,  /lyfe- 
Mghi  V.  JJommond,  49a 

11.  Ibstbuotion  that  Cbbtaib  Evxdbbob  Cobdugedto  Pbovb  Cbbtaib 
FA0T8,  from  which  the  ooort  might  find  for  the  plaintiff,  amoonts  hot  te 
a  comment  upon  the  testimony,  and  is  an  encroachment  upon  the  prov- 
inoe  of  the  triers  of  fact.     Wiimm  v.  Euattm,  138. 

UL  Ibbtbuotiobs  ob  Point  Absukbd  bt  Oounsbl  should  not  be  given,  with- 
oat  some  evidence  from  which  it  might  be  fairly  infeired*  Hama  v. 
BUufffT,  493. 

18L  Ooubt  or  Common  Plbab  mat  Makb  Rulbi  regulating  a  reqnest  for  in- 
stmctions  on  points;  and  where  requested  instractions  have  not  been 
famished  to  opposite  ooansel,  according  to  role,  it  is  not  error  to  refoss 
them.    Id, 

14.  Wbit  of  Erbob  CkxBAM  Nobis  mat  bb  Bbouobt  at  Abt  Tdcb.  The 
statutory  limitation  relates  solely  to  errors  of  law.    PmmU  v.  (Tott;  163b 

15.  Whbbb  Wbit  ov  Ebbob  Bbings  up  Fobmal  Bill  ov  Ezgbptiobb,  aooart 
of  error  is  strictly  to  confine  its  attention  to  what  is  presented  by  the  bill 
and  its  proper  appendages.    Fwsgth  v.  MaUhewe,  522. 

10.  Bill  or  Exobptions  mat  Contain  Rbcttal  of  Evidbnob  in  Eztbbso^ 
or  it  may  consist  of  a  condensed  statement  of  such  of  the  &ots  proved,  of 
which  the  testimony  tended  to  prove,  as  is  necesssry  to  the  proper  com* 
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jwhmriwi  of  the  polati  ruled  by  the  oooii,  sad  the  instraetioiis  gi^ea 
to  the  Jury.    Id, 

17.  I>VTT  OF  Aptellats  Coubt  upoir  WuT  or  Erbob  ia  limply  to  reTi«w 
tlM  mling  of  the  judge  m  enbjeoted  to  their  reriiioa  by  the  biUa  of  azoe^ 
tkn  taken  in  the  progreee  of  the  triaL  It  will  be  aegnined  that  tha  ^Mte 
•tated  are  true,  and  no  inquiry  will  be  attempted  m  to  tha  weight  of  the 
•ndenoe  or  m  to  the  propriety  of  tha  ▼erdiot.    BotLu  t.  Btaekf  2B63k 

Iti  Apfbllatb  Cknrar  will  Fbisumb  that  Lbavb  waa  Oiybh  to  Ftam 
Ain)inioHaL€k>iniTiunleii  the  ootttrery  appears  from  tha  reoord.  (Tooii- 
iNoa  T.  (Toy,  689. 

in  Wbibb  lasuBB  OF  Fion  batb  bbbv  BIadb  uf  in  Chaboibt  Cia%  tad 
tried  by  a  jury  under  the  eya  of  tha  ohanoellor,  and  a  motioa  lor  a 
new  trial  haa  been  by  him  overruled,  the  appeOate  oourt  will  regard  tha 
finding  of  the  jury  aa  in  the  nature  of  a  verdiet  at  oommon  law,  and  will 
not  diatnrb  it.    CBrycm  ▼•  O'Brpan,  128L 

Ml  Wsbbb  It  is  Aoriwo  ov  I^ial  that  Coubt  shall  Dboedb  the  law  on 
the  undisputed  facta,  if  evidence  offered  by  the  defendant  ia  aRoneonaly 
excluded,  the  aupreme  oourt  oannot  determine  whether  auoh  eridenee^  if 
it  had  been  admitted,  would  have  been  disputed  or  not^  or  whether  or 
not  the  whole  caae  would,  in  that  event,  have  been  aubndtted  to  the 
jury.  And  whether  the  court  adjudicated  on  the  excluded  evidence  or 
not^  the  judgment  must  be  reversed,    ffopkbu  ▼.  Fortythf  618. 

tL  DBFoarnoNs  Objbcibd  to  must  bb  Embodzbd  nr  Bnx  of  RzoBpnoir% 
cr  must  be  made  a  part  of  the  record,  that  the  oourt  may  know  what  the 
testimony  was^  in  order  to  determine  whether  there  waa  error  or  not; 
otherwise,  the  objection  will  not  be  considered.    FUer  v.  ^itfeAer,  480. 

tSL  JusoMBNT  will  bot  bb  Rbvbbsed  fob  Bbbobbous  Ibstbuotiobb  if  bot 
Pbbjuixioial;  therefore  a  judgment  will  not  be  reversed  on  behalf  el 
the  pUintiir  for  an  erroneoua  qualification  of  an  instruction  In  his  favor 
if  the  instruction  itself  was  erroneous.    McPhenon  v.  MeFkermm,  410. 
Aoooubt;  Aobnot,  1;  Animalb,  2,  3;  AsaioMiCBRT  OF  CoBTBAon;  Aa- 

SUMPSIT;    AtTACHMEIITB,    4;    BaBKBUFTOT    ABD    iBaOLYBBOT,    8;    OOB* 

tbmft;  Cobtbaois,  6;  Coots;  Co-tbbamot,  1;  Cboonal  Law,  10| 
XuBOiiONS,  2,  4;  Equitt,  1;  EvroxNca,  2;  Fbaub,  8;  Hiohwatb,  I,  10| 
iBTBBnT,  2;  JuBT  ABD  JuBOBs;  Naxss;  Nbootiablb  lB)BrTBUiaDn% 
%  18»  26;  Kiw  Tbial;  Pbooiss;  Quo  Wabbabto^  2;  Wnxa,  4-0; 


POSSESSION. 
Baa  Adtbbsb  PonnnoB;  Ezboutions,  18,  20^  27»  29,  86^  87;  Kiaomoaa 
ABD  ADiOBiBiBAXOBa,  8;  Fbaudulkbt  Cobybtabcis,  2;  8;  Gettb;  Hua- 
BABD  ABD  WiFi,  1;  Mail  Cobtbagts;  Nbootiablb  Ibstbumbxitb,  2; 
Nonoi;  PABixnoB,  1;  Pabtkbbshif,  4,  6;  Rbplbvin;  Salxs,  9;  SFBcnm 
Pbbiobmabc^  1;  TBBSPAas;  Vxndob  abd  Vbbdbb,  6. 

POWERS. 
See  Usi9,2. 

PBEFEBENCB  TO  CBEDHOBfl. 
8aa  IkAUDULBBT  CoBTBTABGis,  9;  JuMilumy  18. 

PREMISES. 
See  DBBD8b8. 
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nSSESTWSST. 
8m  Nbootiablb  Ikrki 


FRBSUMPnONS. 

8m  Astbhbi  IMnimwi,  2;  Altiration  of  iKwaatnaanM,  1$ 

U^  90|  DAMJkaaMf  2;  Dms,  10;  Evidkkci,  1, 11;  Biaoinon  avd  Ab* 
MDnmuxoia^  8;  Pakknt  and  Child,  2,  0;  Puauvo  amd  PKAona^ 
18;  PvauD  Lavm^  1;  RncAiin>nt8;  Smpmio,  8;  Bnaurm 
nui%  6^  7;  WiLUi  7, 10. 

FRINOIPAL  AND  AGEMT. 

8m  Aamcnr. 

PRINCIPAL  AND  SUBKHT. 
See  SuBxmBiF. 

PROBATK 
8m  WilUi  4»  7* 

PBOCES& 

L  VoD  PiumiM  AfiOBM  No  PBononov  io  Omon  milf 
IngtoMrrelt.    ^Mto t.  ITaed;  188. 

li  PfeocoBH  iCAT  Bs  YoiD  AM  TO  Pabhiis  OuooiAxnro  An>  Ivunro  8a]|% 
Imt  Tindable  only  m  to  the  offioer  aemiig  it»    liL 

8L  OivraiE  u  PwnaoxsD  nr  Sxrvioi  ov  Pbocbh^  avd  Pmov 
nra  Hu  n  Lubu»  notwithftaadiiig  error*  or  inegnlantiM  in 
the  pgoMM,  whiM  it  is  regular  and  legal  in  ita  fnine^  and  appaan  ta 
have  been  iamed  by  a  magiatrate  having  jnriadiotlon  of  the  aabjeot-naft- 
tcr  and  of  the  peraon  of  the  reapondent.    ItL 

4.  OivraiB  xa  irov  to  bi  GovnurxD  bt  Monvn  akd  Dsusa  ov  Cni- 

tiASSAjn,  in  exeeating  criminal  prooeea  regular  and  legal  vpon  ita  fiaoo^ 

and  he  will  be  protected,  althonj^  the  comphunanfa  objeota  are  ilkga^ 

and  M  known  to  be  by  the  offioer.    Id. 
i.  QmoKB  18  Pbotbotsd  in  Ssrviob  ov  Pbogbb  regoUr  and  legal  upon  ita 

face,  although  the  foundation  of  the  complaint  on  whidh  the  wananft  ia» 

aaed  wm  falM  and  groondleas.    Id. 
6.  OvnosB  Who  Colubctb  Monkt  undkb  Intalib  PBooiaa  moat  pay  the 

aame;  and  hia  aecoritiM  are  reeponaible  for  ita  miaapplieatiott.   RnXBm  ▼• 

StaUf  161. 

PROMISSORY  NOTES. 

8m  Raanonmor  and  Ivsolvknct,  4;  Maretaom  and  Divoiboi»  15;  Nmo» 
TiABUL  iNBimuiODfra;  Statute  ov  Frauds,  1;  TBOvn.  2;  VsNiXtt  aib 
ViNDni  1. 

PUBLIC  LANDS. 

1.  Died  to  Thomas  Jewebson,  President  ov  the  UNifiD  Staxm^  and 
hia  anooeaiora  in  office,  vests  the  title  in  him  m  tniateei  and  a  fntors 
oonveyanM  by  the  United  States  will  *raiM  a  presumption  of  a  convey- 
anM  from  the  president  to  the  government.    McCvllough  v.  WaB,  718. 

5.  Patent  vor  Land  without  Witnesses,  but  Signed  and  Sealed  bv 

Skbetart  ov  War,  is  sufficient  to  convey  lands  from  the  United  Slatsa 
to  a  states  if  the  state  recognisM  the  conveyanM  m  valid.    Id. 
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qjdxsxiqnb  of  law  and  fact. 
;  ll  SfiiMUHi^  1;  FkAuiyuiJDiT  OoamrAaoHb  S-i|  Hniowiiu 
10|  Puunnra  avd  FiuoffKn;  11;  Tbhtam^  6.  ' 


QUOWABRAMTa 

!•  FMtnw  09  TwHjrm  Smnnr  or  Aor  ov  AmL  11^  18i(V  Mfwi  all 
^PhImm  iiUBf  €B  wiiti  of  jMO  wontMto  bftwMB  lini  chnMnli  v 
•itfltfra  JifliiniL  '"^^  ^ofag  liigMy  roiinidiil^  ihflnM  ht  Iflwffallj 

&  ^0O  Wmuuno  n  Oomioir-iiAW  Fioamnso,  wnte  wiikli  ft 
iniiif*  «f«iiMBt^  uwirariiig  pUintiff '■  om«^  k  adwriMitito     /4L 

8m  OOBfOEATIOira^  M. 

BAILBOADS. 
8m  DiiMiow^  1;  Xifiran  Domaib,  7;  IXwauammm^  t|  Tbhtam^  7. 

BATDnOAHOIL 

RBdXALa. 
8m  DuMi  UL 

BBOOBDa 
2;  JiHMiKsn^  fl^  IQt  19i  Piannannp,  7. 

BXDBllPIiair. 
6} 


BSMAINDEBa 

Lmii  HRAaa  n  VHimD  nr  Tftusm^  and  nol  in  a  tnni  lor  UK 
liy  i^MMWMda  toprMorye  md  not  todmtnfiUKtdtdm/kUimnmuAn&mt^ 
Iho  Imt  win  no*  pnmiia  that  before  mob  eetete  wm  tooM,  the  ImlM 
JiiMdwilhtlMteBaiiimafeof&iieiittodeleettt.    HtAmkamr.  Bbfkkm, 

8m  BoomnxM^  1S|  Wiu%  10^  SL 


:^:l;^l)l:  , 


AL  L4W»  %  7;  Coimukon^  11»  18»18| 
Ssaounono^  24;  Niw  Xbiai^  8l 

BSMOVAL  OF  OAUSBS. 
OungriTUTioitAL  Law,  & 


BENT. 


8m  W. 
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replevin. 

L  RBLITOT   ICAT  Bl    MACffTAOrSD  BT  OVX  IIATINQ  BJOOT  OF 

wbieilMr  1m  has  aw  luul  powemon  or  not.  And  wlietiMr  hk  ympgij  li 
the  goodi  \m  wimotate  or  qualified.    Harkm  v.  Horte,  612. 
IL  Tbui  to  &B4Lnr  mat  bs  Tbixp  Ihgidbvtallt  in  Rstlbtih  «  «lfa« 
tnaaHof^  MlioB.    AL 

8m  ^smxraoBB,  29,  30;  FnroBai,  %M, 

BBS  GBSr  A 
8«o  AoiHor,  4;  BviDsvoi^  IS;  lib 

BB8ULTIKG  TBUSTa 
6ee  Tburb  and  TBunna^  1. 

RBXUBNS. 
8m  Buonoxs,  1,  2;  BzioimQira»  10^  21 

BEVERSAJL 
8m  JuMMBinii  16}  PLiADoro  AND  PRAonoi^  2^  20^  29L 

BEVSBSIONS. 
See  Wants. 

BEVOGAHON. 
8m  Wills,  14»  lA. 

BIPABIAN  BIGHTa 
8m  Watbbooubsm,  4-7. 

oALiBSL 

L  Wbieb  Bum  ot  Olook  Aasn  to  Pat  bob  It  at  tbe  azpiraliini  ol  • 
jMTt  oil  oonditioD  that  it  performi  to  hit  ■atiffaqtioii,  tba  coatraot  to  pay 
baMmm  abeolntoat  the  end  ol  that  time,  nnleea,  within  a  reaeonable  time^ 
he  ofim  to  return  it  and  givee  notiM  of  his  diaeatiifaotion.  If  the  reel- 
deiiM  of  the  Mller  ia  nnknown,  or  if  he  reeidee  in  another  state,  the  bayer 
BUist,  in  order  to  ezoose  his  faulnre  to  gire  notice  and  to  offer  to  return, 
show  that  he  need  doe  diUgenoe  to  ascertain  the  seller's  residenosb 
i>eio^  T.  Wrk  BorcmgK,  633. 

2l  Wkebb  Onb  Cabbus  Whbat  to  Mill  to  bb  Obound  into  Flovb,  the 
oontraot  is  not  a  aale^  but  the  property  in  the  floor  is  in  the  one  deposit* 
ing  the  wheat,  although  it  is,  witii  his  knowledge,  mini^ed  with  wheat 
li^lmnging  to  tho  miller.    IngUMghi  ▼.  Hatmmond,  430. 

ib  Vbndob  Contbactino  to  Dbliybb  Goods  at  Dbpot  on  Coiqcon  Oabbibb 
cannot  excuse  non-performance  by  proving  that  the  vendee  did  not  fnr^ 
nish  a  place  at  the  depot  for  the  deposit  of  the  good%  m  this  is  the  ren- 
der's dnty.    Ecbd  v.  Mwrphey,  Wl. 

4.  Xitlb  to  Pbbsonal  Pbopxbtt  dobs  not  Pass  to  Vbndbb  by  ssle  thereof 
without  delifery  until  the  goods  sold  are  speoificallyidsntiflsd  bytiie 
partiM  to  the  ssle.    Oolder  ▼.  Ogdm,  618. 

6.  Mbbb  Intbntxon  of  Vbndob  to  Dblitbb  to  Vmnrnm  Cdtain  Snomo 
OooDe  is  not  a  sufficient  identificatioB  thereof  to  pass  the  titia*    Id, 
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A  Wbas  n  BunwiMMPt  Xtanmr  ov  Goom.— Whan  difindaiil  bid  off  a* 
moikn  a  poffito  of  a  qiunitity  of  hay,  it  was  hald  thai  to  ooostitata  a 
deUvwyof  it^  •tpafationof  tba  portion  ao  bid  off  fromtba  iwidiM^  aad 
an  oftr  and  an  aooaplaiiea  by  tiia  boyar,  wara  naceaiary.     Mtmet  t. 

7.  DmvmT  is  IvooMVLm  wmui  Aktibzno  RniAZHa  to  n  Dovb.  /A 
6.  To  OmiiTf ruTB  Dmlivibt,  I«  mott  b»  Sooh  a»  waivea  tha  vandor'a  lian.  Id, 
9.  Iv  DmvxBT  ov  Goods  Albbadt  ur  Buro'a  PoasMioir,  tha  maa  aoto 

of  a^gragation,  offar,  and  aoooptaaoe  aro  neoeasaiy  aa  in  otfaar  oaaas.  Id. 
lOl  WiBBAimr  or  Soujiiwaw  or  Hobib  n  hot  Bbokbv  by  a  oaiabla  and 

tampotary  injury  axirtmg  at  tha  data  of  tha  aale^  not  injnring  him  lor 

tha  inflrmity,  although  not  pannanant  or  tnonzaUa^  rondara  tha  animal 
laia  fit  for  praaant  naa.    RaherU  ▼.  JeMM,  169. 

11.  FMVBBnr  Sold  uvon  Illboal  or  FkATrouLBifT  Cjobhtdbbatiow  haa  tha 
afleet  to  paaa  titla  to  tha  Tandaa;  bat  tha  partiaahava  no  remady  against 
aashothar.    OkbL.  L  S  T.  Co.  t.  Jf.  /.  ^  T.  Oik,  742. 

IS.  At  OomiOH  Law,  No  Wabbabtt  or  QvALmr  was  ThWiTbd  nr  Salb  U 
goods}  eamU  empior  waa  tha  mla,  and  in  tha  abaanoa  of  irand«  if  tlia 
artuda  prorad  to  ba  of  bad  quality,  tha  purohaaar  had  noradnai^  nnlaia 
ba  had  taken  tha  praoantion  to  raqnira  a  warranty.  This  nila  preraila 
in  North  Oarolina.    Didboa  v.  Jordcm,  403. 

lib  Imftjbi>  Wabbabtt  or  Qvautt  nr  Salb  or  Qooss  is  not  raiaad  by  tha 
last  that  tha  aallar  know  tha  purpoae  for  whieh  tlia  gooda  wara  intandad, 
or  that  tha  gooda  wara  not  praaant  to  ba  jndgad  of  by  tlia  defendants,  if 
tiia  bad  quality  ooold  not  hava  been  dateoted  by  an  aTamination,  and  it 
waa  naeaaaary  to  pot  them  in  nse  before  their  nnfltneia  ooold  be  dia- 
oorared*    Id* 

14  ImFTJBI>  WaBBABTT    or   QuAUTT  dobs  BOr  ABOB  WBBBB  PtJBOBASBB 

Qbdbbs  Goods  from  the  aeller,  and  haa  no  opportonity  of  laaiiig  theoi; 
in  8a4sh  a  oaae  the  porofaaaer  oonstitntea  the  Tender  his  agent,  to  aolaoi 
for  him,  and  only  haa  a  right  to  a  fair  exeroise  of  the  Tendor'a  judgment 
in  plaoe  of  his  own,  and  he  haa  no  oanaa  of  oomplaint  beoanae  of  a  defaot 
in  the  goods  unlnm  there  be  fraod.  ^d. 

14  iBDBBITATim  ASSUMPSIT  BOB  GoODS  SOLD  BUT  BOT  BsurBBBD  Will  BOt 

He.    Mmer  ▼.  IToocffiian,  241. 
8aa  AnAUHMBBi^  8;  £vidbv€%  10^  11,  18;  Bzboutobs  abd 

10B%  1,  S;  4;  SuBBRBBir,  8;  WmnMBH^  4 

SATISFACTiON. 
8sa  MjLluumB%  9;  82;  88;  Nbqoixabui 


SOIBB  FAGIA& 
8se  fcwiPFBL,  6;  Judqubbo;  7. 

SBAW0BTBINB8& 
See  SuiFFUMi,  4 

SEDUCnON. 

L  Aflimi  Boat  Bunnhuov  n  FIoubdbd  ob  Loss  or  8BBfsus%  issl  ai 
Msad,  ssid  esBBot  be  nuuntainad  in  favor  of  a  stap^fattMr  forssdoollfln  si 
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bis  itap-dMi^ter  «f  Ur  she  hM  l«ft  hii  family  uid  mtHm^ 
ilM  ntuiMd  and  was  maintained  by  him  daring  har  iiiaiflna— it      BaH- 
Iqr  T.  Bkkim^er,  S38. 
C  AoQViRAL  or  Defbn DAUT  ov  IffDionaiiT  ion  SuMranoSt  an  the  groond 
d  Ua  aabaaqoaut  nurriaga  with  th«  paraan  aadaaad,  doaa  no4  aAofc  a 
^•n  m^iAi^tm^  branaht  »*"^««*«^  him  |>v  har  ^•^Jfci^  to  wmoawBr  daananaa  Car  1 

al  har  awriaaa  h/  laaaon  ol  tha  aadnotion.    Bkkar  ▼• 

8aa  Pakknt  Ain>  Cmui^  8. 

8BPABATB  BSTAIX. 

SaaHABBIHD  WOHBI. 

8BQUESTRATI0N. 
8eaWiiXB,87. 

SHKLL£Y*8  CASS. 
Baa  WiuA»  16-18^  2L 

SHERIFFS. 
8aa  £xacuTioif8;  With— — ,  11. 


8HERIFF*8  DEED. 
Baa  EzaconoNa,  34,  35;  FiziUBn^  1. 

SHERIFF'S  SALE. 
8aa  Knopm^  6|  Bvidkvci»  18;  Exsounoiia,  3»  6-8,  13-16^  19^  M-tfl^  9^ 

88^  36,  37;  Statute  or  LaoTATioiia,  i. 

SHIPPING. 

L  Joonr  OwnM  or  Vebsil  abe  hot  Rboabokd  as  PAmnas  »naljr  bf 
riaaon  of  thair  Joint  ownarthip  of  her,  or  from  the  fMt  of  Ibair  nabig 
bar  for  a  oommnn  pnrpoea.    ffopHna  v,  Fortythf  618. 

IL  Snr'a  Hubbaitd  has  No  SaoH  Lnof  von  ADVANOBaaaabariff  eanaaiia^ 
ont  of  tha  prooeadi  of  a  aale  of  her.    IcL 

8.  PHMmmOH  THAT  VB88SL  WAS  UN8BAW0BTHT  ttt  the 

a  rayaga  ariaea  from  her  defective  oondition  on  anlring  at  part^ 

ndaqnata  aanaa  ba  abown  to  aooonnt  f or  SQoh  daf aetira  aonditkan. 

T.  Aeftk670. 

Sea  ExBOUTiONi^  86. 

SLAVES. 
Baa  Exicunova,  11. 

80VEREIGNTT. 
See  NsuuoEHCB,  8. 

SPECIAL  INDOBSEBfENTS. 
Sea  NaooTiABu  iNarRiniDrra,  2,  5^  6. 

SPECIFIC  PERFORMANCK 

L  Iv  IS  SurnuiiHT  Past  PmrosMAJici  or  Oeal  Comtbaot  Tovcuixo  Trru 
ov  Laum  to  fbond  a  daim  for  apeoifio  parformanoa  tb«aof  amt  nraid 
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tte  bar  <d  tiM  itatate  of  frauds,  wlien  one  in  prior  ponewion  of  »  portioo 
of  a  traek  of  land  remaioa  in  full  posawiion  of  tho  whole  tnot  nndar  aa 
oral  agrtomenl  of  partitum  awarding  to  him  moh  fall  ponMrioo.  M&- 
JMm  t.  MeJUakam,  481. 
IL  OonTBior  TO  Bs  PBB90BMBD  wBsw  AjTOflBBB'a  WifB  Suun  Dbui^  and  if 
•ho  doof  not  ngn  it  tfaa  oontraofe  to  ba  anil  and  void,  wimial  be  enfofoad 
if  the  wife  diea  withont  signing  muh  deed.  />«Mi0fvai(  ▼.  ilM>rw^  SM. 
See  OovoLAan,  14;  LAian<onD  ahd  Texjokt^  7. 

8TATUTB  OF  VRAUDfiw 

L  FlMMin  TO  Slav  Nom  am  Suuerr  nw  AvoiBBn,  without  ooaddMatioi^ 
ie  merelj  ooIlateial»  end  is  within  the  statate  of  frands,  and  Toid.  7Vqr> 
lor  v.  Drake,  edO. 

S.  Fkomn  vrTmBDPiBaoirToPATDiCTor  AjroTBiBBiaatbeittwritiag. 
Id. 

Sse  Oifib;  €hrasAinT,  1,  S;  Ljjmu>B]>  akb  TmaHT»  1;  Syaoifiu 

AHa^  1. 

8IATUTB  OF  LDOTATIONS. 

1.  AflBirowuDaimT  to  Take  Ojjm  our  or  Statotb  ov  LiiiizAiKnni 
not  refer  to  the  amount  of  the  debt^  hot  there  most  be  no  vnoertalntjr  la 
it  as  to  the  debt  referred  ta    DavU  r.  Sterner,  M. 

S.  AcKvowLBDOMBiT  TO  Taxb  Ga8B  OCT  ov  ScATOTB  ov  LDOfAxioim  mart 
oontun  an  nnqnsUfied  and  direet  admission  of  aprerioos  dsbt^  whioh ths 
party  is  willing  to  pay.    Kmekiffkm  Bank  ▼.  Fatkm,  064. 

M,  PlunaaToTAXBCisaooTOvSTATirnovLDfiTasniinimaatbaaproaiiise 
to  nar  on  Amm^akA  m«  immndisfio  mumalified  fiminise  to  nay,  withont 
restriotioii  or  oonditjons.    iVr  Rogsrs,  J.    Id. 

4.  SfA!fUT«  or  LpngATKHia  ni  Oam  oy  Fk4UP.^Where  oomplafaiantdaiaed 
that  at  a  shsriff 's  stie  defsodant  stifled  oompetitjon  by  dffi*liHPfttiiWf  to 
bidden^  bntthat  he  (oomplainant)  did  notlesm  of  it  for  six  years,  thosigh 
be  was  at  the  sals:  HM,  tiiat  his  ignoranoe  was  his  own  lanh^  and  tha 
defendant  nigjitavafl  himself  of  the  statate.     TVower  ▼.  Oa^slDn*  000. 

0.  STATura  ov  I^MnanoH^  cr  Can  or  Munasairca  on  NoH-iBaaairoB  ov 
Aour;  bagina  to  ran  at  the  termination  of  the  aganoy^  if  it  la  gnaial  or 
eontinaing;  bat  if  it  la  special,  and  the  agent  reoairaa  apeeial  anthosity 
lor  eaeh  aet|  than  the  statate  begins  to  ran  from  aaeh  of  the  several  trana- 
actions.    jETopJKssv.  ffopbhe,  OOS. 

iL  FmuiuMnum  ov  FaTionrT  AMauro  vnonLAgBi  ovTim^  inoasss  towbiah 
the  statate  of  limitations  does  not  apply,  may  oraata  the  bellaf  of  pay- 
mant^  bat  is  of  itself  iasofBoient  to  justify  a  vardiot  solely  OB  tkat  gvaand. 
SmUhpeter  ▼•  /son,  732. 

!•  PuaonmoH  ov  Path  est  Raibid  vbom  DavuiiTa  Tm  no  more  pemiti 
a  Jury  to  ghre  to  a  shorter  time  a  foroe  beyond  its  nataral  efHoaoy  in  pto- 
dneing  beliaf  than  the  bar  nnder  the  atatate  of  limitationa  permits  a  neav 
approaoh  to  the  atatatory  period  to  avail;  and  a  verdiot  foand  in  oontra> 
veatioa  of  the  prindple  herein  atated  will  be  aet  aside.    Id, 

9m  ADviMa  Foanaswn,  1;  ATtosinEr  and  CumT,  1,  2;  Ruuutum  aav 

1. 
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statutes. 

Anmat  to  OmauLynmrn  Pubuo  STATOT«Maii^gd,whartiiri>fa 

pnkiUted  1^  Mbh  itetete  or  not    Rke  r.  MaamtU,  &L 
Bm  AnMJHMMM'n,  5;  Bavks  and  Baxkeho,  2;  Ooanuon^  10^  U;  IS;  Oni- 
ML  Law;  OonoBASuma^  22;  Cbdidial  IiAW»  IS;  PiMAM^  7t 
Hwiinr,  i^  S;  HnswAT^  1»  5;  Imuim^  1;  Quo  Wab* 

8IAY  OF  BXBCOXIOil. 
8m  SzioirEKXiia^  6^  7. 

SXBP-FAIHSBa 
8m  FABBrr  aitd  Cmu)^  1;  SsDOonmr*  L 


8I0GK  A2n)  STOCKHOLDEBa 
8m  Omwittwnb  4»  ^  7,  8^  10^  H.  1^  10, 28-<l| 


8m  a«ma»^  s;  OouoBAnoiny  40;  HiunrAm 

SUOGBSSIOKr. 
SmPaudr  and  Obius 

SUin)AY& 
8m  KUbbuob  anb  ItoTOBO^  18. 

SUBBTYSUIP. 

or  AammmuxoR  abb  All  Liablbto  IhRBomBBi  dam 
tetofM  their  ri|^  may  be  lii«sr«e.    6>lMfi  t.  fraOBWi^  687. 

IL  SuBBUBi  ON  SuBt'iTUTBD  AiiimniimATK»  BoND  9X9  prinMHa|y  lieMo,  U, 

8b  If  0»B  ov  SBriBAL  SuBBiXBs  Patb  Dbbv,  he  is  entitled  to  demand  omh 
tribntioB  tNmk  hie  oo-eozety  for  whatever  he  hM  paid  mon  iliaa  hie 
alJqnot  part    Aikm  v.  Pee^,  684. 

4.  WbbbbOkbovSbtbbalSobbxibb  Patb  ]>bbt»  and  hie  oo-enM^  diM  be- 
fore Jndgmant^  be  may  ene  the  ezeoatocs  of  the  deeMwd  for  eentribe* 
tion.    Id. 

Ik  SoBinr  lOK  AooBRABOBAVD  Patmbbt  ov  BoLOAB  OoMrLADi  ov  Wabt 
ev  NonoB  of  Ite  diahimor,  only  in  oaM  and  to  the  eztent  tiiat  he  bee 
nfllned  leae  through  aooh  want  of  notioOi    ITiita  Haul  t.  Chaitrp  88Ql 

H  GooM  PuBBiaHBD  Vbbixbb  abb  BOf  Ou— upiUMMi  between  the  vender 
andaparty  pwaBJih^gtebeoomeawelytolheifeBdeet    2^yln*T«Awl% 


8m  Oman  aas  Ovnona^  l;  Pboomi^  8;  Stasvni  m  Wmsam^  L 


8UKVKV. 
SMBmnvc^d. 


^•):*:i:ii: 


SUB^ 

8m  PABmBBBBIPt  8^  8. 


TENANCY  AT  WILL 

8m  LaHIXLOBD  AMD  TbN ANT,  1*  % 
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TENANCT  IK  CX)MMOH. 
Bee  Co-TEXASOY. 

TENANTS. 
Bee  Lavdlobd  Ain>  TkvAvr. 

TENDER. 
See  Equitt,  3. 

TIME. 
See  Plsadiko  and  FBAOno^  L 

TRESPASS. 

L  lb  ILknraAur  TBMPAas  Quabx  Clausdm  I^aorr  agazmbv  Ifnoi  Wwnra* 
sonty  It  ie  nnne<>eMiiijr  thet  the  land  ihall  be  endoeedy  wbeiv  ponoMioB 
k  knoiwn,  marked,  end  nninternipted.    Chcmdhr  r.  WaOber,  20S. 

IL  Gm  ov  AonoN  ov  TanFAas  Qvarb  Olaitsom  Fsaozr  ia  tbe  dietmbenoe 
of  the  poeieeiian.    Id. 

M,  TuvAas  QuABB  Clausuii  Fbioit  mat  bs  Maotazhbd  AOAunr  Wsov«« 
DOBB  bj  one  in  aotoal  poeieerion  withoat,  or  oonatmetive  poeeeMJOB 
with,  title.    Id. 

4.  PMBBB8I0V  n  SuvnoBHT  TO  Maditaih  TsssPAas  AOAXMCT  Mbbb  Wbobb* 
bobb  for  catting  timber  from  the  onf enoed  portion  of  a  lot,  when  ooea* 
pied  for  levend  yean  np  to  a  ipotted  line^  m  »  pert  of  a  farm,  aad  aa  a 
wood  and  timber  lot  attached  thereto^  other  portiona  of  the  lot  baiag 
deared,  ooltivated,  and  fenced.    Id. 

ft.  Abusb  ov  Authobttt  nr  Rxmotino  TRxaPAaaiB'a  gooda  randara  ana  a 
treapaaaer  himaelf  a6  inA^     Whi^  y.  SweU,  22B. 

C  Wbbxhbb  Qoodb  wbeb  Rbmovbd  m  Imfbopxb  Mahubb  ia  a  qiieafcioB 
for  the  jury.    Id. 

7.  RAn.BOAP  OoMFAKT  IS  TO  BB  Debmbd  Owbbb,  for  the  time  beiBi^  el 
landa  which  it  haa  Uwfnllj  acquired  for  a  road-bed,  in  anch  aenae  that 
animala  which  stray  npon  the  track  are  trespaaaera.  Munger  t.  Tana* 
wmda  R.  R.  Co,,  384. 

Sea  AooMMiOB,  2;  Lakdlobd  and  TkBAur,  3,  4;  Niouobho^  2;  Wit* 

11. 


TROVER. 

1.  Tbovbb  wiui  not  Lib  iob  Ck>NYBB8ioN  ov  JiTDOMBm.    PlottT.  Fom^ 

412. 
li  Tbotbb  will  hot  Lib  vob  Notb  avtbb  JinwiODfT  Bbndbbxd  ob  Ix; 

aa  the  note  then  haa  no  eadatence.    Id. 

See  Futdbbb,  %  3. 

IRUSTS  AND  TRUSTEES. 

1.  On  BmriBO  Land  with  Monbt  or  ANonoB,  and  takiag  ^afpl  title  \m 
hie  own  naoM^  beeomea  tmstee  of  a  reaolting  tniat  in  favor  of  the  lattaa^ 
even  though  he  atood  in  no  fiduciary  character  to  the  peraon  wheae 
flaooi^  haa  beep  uaed.    Beck  v.  Wtridi,  607. 

li  P0BGBA8BB  VBOH  Tbvbtbb  Who  Sbllb  in  nia  Own  Eiobt  need  not  pay 
pwohaae-money,  though  he  has  accepted  a  deed  and  given  hie  bcnda;  aa 
to  unpaid  pniohaaa  mon^,  he  ia  a  volunteer.    Id* 
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M,  ImoooT  PvBOBAant  or  Tboit  Smim  frnyow  Honn  ov  Tknv  it 

pvoltettdMteMlMliM  paid  his  moB^.    A 
Bm  AsncmMMT  avd  Gunn^  2;  OmHmMxnm^  %  M,  ^  %  ^  $li  POM 

U8A0X& 

L  Ef  uj—ui  or  Onmam  UaAOi  o«  Octiom  !■  no*  utmiMlWa  U  idwl  >  par" 

tieslar  fMt  •Mwuptod  to  Iw  prarad  by  tba  opposite  parlgr.    Ay«  ▼• 

Ldgkiom,23l. 
li  BviDKBroi  nuT  or  SniiLUi  Bmok«tabps  tiis  husinoos  is  jouMj  oairisd  o» 

is  nol  oompstont  to  prove  thftt  it  is  so  in  say  portbolsr  onsw    id. 
Bi  Pnom  Onna  or  BvxiNnKni  or  Oosiok  ob  Uaioa  istonnisl  in  most 

tuning  tiis  intsnt  of  tho  psrtioOi    Id, 
4.  KvuMmai  or  Gdhok  mat  PnoruLT  n  Oimr  «o  BuiiAiir  and  giro  tbs 

pfopsr  sflbot  to  tho  oontiaets  and  aoto  of  partaosi  bat  it  is  not  admiasiMs 

toohanic*  tfaotitio  to  praportj*  oontnvy  toan  aotabliahod  mlo  of  law. 

huMfiakt  ▼•  AaNOMNidL  4S0l 

UBBS. 

L  Ufli  n  BnuomD  wnns  tbubib  nSan  Pnaov  taBDtotfaonao^a 
SMfaf  9iie«ii^awall-d«finad  nse^  and  a  ssisin  oat  of  whiohit  istoisso^ 
and  tho  praportj  Tosts  in  tho  emkd  qm  uae^  from  tho  date  ol  tbs  dosd 
creatbg  tho  oas.    Moon  v.  iSSblk»  44A, 

iL  Foiwan  to  Duron  or  Bbtatb  bt  Will  Gimr  to  Chxoi  qnm  Ui^  in  tbs 
dosd  iwsating  tba  naob  sflMi  nolbiiigv  as  tba  doadTosts  inbini  tbalo^ 
M. 

VABIANOB. 
8oa  JuMMBram  16;  PLnAUiro  urn  Pnaomn;  •-& 

VENDOB  A2n)  VENDBB. 

L  Wmnui  VBrsan  BnanriD  BoirD  von  Trli,  tobe  madawbon  tbapnr* 
shaaa*nionoy  was  paidy  and  that  was  payabls  in  instaUmontSL  tiia  ifriit  to 
anioros  paymsnt  is  not  diituiot  and  indapondsnt  from  tiio  aU^ 
tifl%  and  tho  delandant  may  set  ap  snd  show  in  bar  of  the  aotion  en  the 
notsa  a  want  of  title  in  the  Tender.    FeemMer  t.  J£qf»  SSL 

IL  Wbuui  (hmor  Two  Joorr  Owimaor  Lavb^  Wbd  abb  Boovd  nr  Gov* 
nuor  TO  OoVTBT  It,  tnoiafen  his  intorest  to  his  oo-^wner,  the  IMm 
will  than  be  boond  to  oonvey  to  tlie  party  entitled  to  demand  soch  oon- 
Tsyanos^  oven  tbongh  aooh  party  be  his  formar  oo-owner,  wlw  Joined 
with  him  in  the  oontraot    Kerr  ▼.  Dcy,  (K26L 

iL  SfiruLAXioir  or  Gqbtbaot  or  &alb  or  Laxi>  to  Bbtat  ProoBia 
at  a  specified  time^  if  the  vendee  desiroe  ii^  is  not  void  lor  want  of 
oiderationt  for  the  porohass  and  payment  of  the  prioe  famish  a  snflisiswt 
oonaidiration.    Am  r.  Woodwortk,  S70i 

C  Boob  QaruLisum  m  bot  Void  iok  Want  or  IdmrAUTry  oven  tiioa^  it 
does  in  tenns  reqoire  that  the  vendee^  on  demanding  repayment  of  the 
ptioe^  will  retom  the  property;  a  condition  to  that  efisot  will  be  impliedi 
or  a  retain  may  be  enf oroed  in  equity.    Id. 

iL  Ybbmb  Who  is  put  into  PoesBmoH  oannot  aftorwarda  aoqnire  a  titk 
and  set  it  ap  in  opposition  to  the  vendor.    CtoapBa  t.  2>olioa»  lOL 
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t.  y  mm  Who  Butb  nr  OomAmnQ  IirouiaaAVCiB,  or  piooures  aaottMr 
pwty  to  do  M  for  the  benefit  of  the  vendee,  will  not  be  permitted  to  eel 
ap  an  edvene  title  under  them  against  the  Tender.    Id. 

1.  VnfDEi  Who  Pubcib.asi8  Odtbtakdiho  iNouimuiroB  will  only  be  enti- 
tled to  be  credited  for  the  amoont  which  he  expended  in  porohaaiDg  IIm 
incombranoee.  If  he  should  claim  mere  than  this,  a  ooort  of  eqnity  will 
iaterpoee  to  prevent  a  reoorery.    Id, 

flee  AucvRMiB}  Luidlosd  ahd  Texamt,  7;  MoBraAan»  1;  Nonoi;  TBvni 

MMD  Tbubiebb. 

VENUE. 
See  HiOHWATB,  !• 

VERDICT. 

§••  AxiMAiJ^  2;  HiOBWATBi  8,  10;  Jurt  akd  Jvbobb,  S-11;  TSww  Tkuj^  S| 

PUAmvo  AND  PEAonci»  19;  Statdtb  or  Laauanoan,  %  7. 

VOLUNTEERS. 
See  Tsusra  and  TRUSfTsn,  2. 

WAIVER. 

See  Ocnmuon^  6|  Ihsubavci— Fiut,  1;  NiocnABUi  Immnnnm^  4^  81 1% 

19;  Pabint  and  Child,  10^  11;  Plkadino  and  PfeAono^  & 

WARRANTS. 
See  PBOcna,  6. 

WARRANTY. 
flee  EsrappiL,  2;  Evidxmcb,  18^  21|  Bmi^b,  10^  12-14. 

WASTE. 

L  Aonoir  ov  WAsn  bt  Rxvxbsionbr  aoaikst  Lm  Tbtaht  is  proridsd  lor 

by  statute  in  Rhode  Island,  and  the  liability  of  the  life  tenant  thersii^ 
thoQgh  very  stringent,  is  to  be  fairly  and  reasonably  enforoed.  OlemmtM 
T.  Sieertf  021. 

S.   OONTKBTDf O  MbADOW  INTO  PaSTUBB  BT  LiTB  TBNABT  IB  WaBIB  Ib  bg* 

land,  bat  not  so  in  Rhode  Island,  unless  detrimental  to  the  inheriftsiioe 
and  contrary  to  the  ordinary  course  of  good  hnsbeiidiy.    Id.         ^ 

M,  Pbbmitiino  Pabtobb  to  Bboomb  Otkbobowv  wixh  Bbuib  18  WABn 
en  the  part  of  a  tenant  for  lifs^  in  n^gliM**!^  bnt  not  so  in  Rhode  Idaiid, 
unless  there  be  such  neglect  in  eattmg  the  brash  as  a  man  of  ordinary 
pnidence  would  not  permit.    Id, 

L  ham  Tbnant  dnnvo  and  Sblloto  Wood  is  Guiurr  or  Wabtb,  be 
having  a  right  to  out  wood  only  for  fuel  and  repairs^  but  if  the  rever* 
sioner  assents  to  the  ontting  and  sale,  he  cannot  claim  a  fcrfeitBre  oa 
their  account,  and  if  the  estate  is  by  will  charged  with  the  comfortable 
support  of  the  tenant^  and  the  wood  cut  and  sold  went  for  the  tenanfr 
support,  that  fact  is  to  be  considered  in  determining  the  qneeticn  el 
assent    Id. 

I.  OimiNa  Hoop-FOLBS  IB  Wastb  by  a  life  tenant,  unless  that  istbewdiaaif 
mode  of  t«*nftg«t*g  the  farm,  bat  not  otherwise.    Id, 
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€•  Lm  Tesjost  n  vov  Bonn)  to  Rbpazb  Hoon  wldoh  im  out  ol  repur 

wfa«&  reoeiTied,  if  not  npuftbla,  or  if  the  ozpenae  of  repaizing  it  would 

exooed  its  yalno;  otherwiio,  if  lepain  would  mako  il  tonanteblou    f<L 
7*  Dwrnrcnmnr  bt  Lm  Tdtaiit  or  Hoicfbb  not  Tshastabkb  n  Wari; 

uloH  it  be  with  the  revenioiier's  ooneent;  and  the  life  tenant  ia  liabbb 

•?ea  if  the  honae  be  torn  down  without  hia  penniaaion  aftar  hia  lanTinf 

fhepromiaea.    Id, 
t.  RmoTAL  OF  OuB  Ebsoxbd  nr  Lm  Tbsajkv  hov  AmnasD  «o  FiiBmm.i> 

ianotwaate.    /<t 
•i  IkABiKo  Dowx  Old  axi>  Unvtabkb  Babn  Whicb  n  nr  DAVon  or  Faij> 

DTO  and  injuring  the  Ufe  tenant'a  cattle  ii  not  waete^  nnlaaa  ita  oonditioB 

waa  doe  to  the  tenant'a  neglect  to  repair.    Id, 
IOl  TKABDroBoABMrROM  Buildzvob  AMBDnTBOToroFBzrcniawnBte.  Id, 
11.  WAtnrn  F6Brxm  Past  or  Pbbmisb8  Wastbd.  but  by  a  deatraetaon  ol 

the  dweUing-hoaae  the  whole  premiaea  are  forfeited.    Id, 
If.  DAMAan  mmt  n  Aiwaiwai^  nr  AonoB  or  Waab  for  tiw  plaea 

over  and  abore  the  Talne  of  the  plaoe.    Id, 

WATERCOURSES. 

1.  LABDBoovDBDBrKATiOABLBRiTBBextenda  to  the  middle  of  the 

nnlaaa  tiwoottTeyanoedenotea  an  intention  to  atop  abort  of  thnti  JfeCW> 

lou^A  T.  WaU,  716. 
S,  Pabol  Dbglabaiiov  or  Ihtbmtiob  gankot  Vaet  DiBCsapTioir  nr  Dbbb 

ao  aa  to  extend  the  land  to  low-water  mark  inatead  of  to  the  middle  of 

theatraam.    Id, 
S.  Iblavd  Ltdto  on  Onb  Sidb  or  Stbbam  belonga  to  the  owner  of  the  bank 

on  thAt  aide.    Id, 
4.  IsLAiTD  Ltdto  in  Midblb  or  Rxvbb,  ao  that  the  original  middle  line  paaaea 

through  it»  belonga  to  the  ownera  of  the  land  on  the  two  banka»  aooord* 

ing  to  the  original  dividing  line.    Id, 
i.  Tbbbab  or  Stbbam  is  AaoBitTAiirBD  bt  Mbabubbkbmt  eoraa^  withont 

regard  to  tiie  depth  of  the  water.    Id, 
€.  RiFABTAN  Pbopbibiob's  OwvBBgHiP  OB  Labd  ubdbb  Watbb  of  ab  on- 

narigable  atream  ia  meaanred  by  Unea  at  right  anglee  to  the  bank,  with- 

ont  regard  to  the  conrae  of  the  linea  boonding  the  remainder  of  hii 

tract.    Id, 
7.  Labb  Cotbbbd  bt  Watbbs  or  Riybb,  abotb  Palls  OBtfHtuui'UO  Nati- 

OAXiONy  ia  anbjeot  to  public  eaaementa;  aa  the  ri^^t  to  improve  the 

tmr,  the  right  of  fishing,  and  the  ri^t  to  ita  nee  aa  a  puUie  hi^waj* 

Id. 
•i  Natioablb  Ritbb  is  Onb  in  Which  Txdb  Bbh  abd  Flows,    /d 

WILLS. 

1.  Wbbv  Will  CoBanrs  or  Sbvxbal  Dbtaohbd  Sbbbes,  it  ia  not  neoaamiy 

that  each  sheet  ahoold  be  separately  atteated  by  witneaaea  aa  well  aa 
signed  by  the  testator.    Martin  ▼.  ffamUn's  Sh^n^  673. 

2,  Wbitten  Sheet  mot  having  been  Signed  bt  Tbbtatob,  but  oooneotad 

by  the  sense  and  the  dependenoe  of  it  upon  another  aheet  which  has  been 
properly  signed  and  attested*  will  be  oooaidered  aa  being  a  part  ol  the 
wUI    Id, 
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ti  XramnczMT  Pamiro  Pbopxktt  nr  DoNoa^  Lm-tnci^  althoa^  of  al- 
leged teiteuMiitajT'  eharaoter,  being  not  abaolntely  a  will,  must  be  a 
deed,  te  there  is  no  middle  gnmnd.    EUenum  t.  BoutUmgh,  474. 

4b  BionnEB  of  Wills  n  Bkpowxbid  but  kot  Rbqdzbid  to  DiBaor  Jmum 
ov  F^flT  to  tho  oommmi  pleas  in  erary  oase  whsve  oomoI  is  entared 
against  tha  admiswon  of  a  testamentary  writing  to  probate.  ITAqf  s 
Appeal  Sm. 

C»  IflKm  ov  Fact  should  hot  tm  Awabbsd  to  Just  by  register  of  wiDi^ 
wlien  testimony  of  witnesses  to  establish  ths  will  is  not  fmpsached  sad 
thsra  is  no  real  oonfliot  in  fiie  eridenoe.    Id. 

€•  DuTT  OF  BaosRSB  OF  Will  aftu  Evuijuicb  has  BHiir  Hsabd  ii^  in 
the  exerdse  of  a  legal  discretioii,  to  dedde  upon  it,  or  refer  the  deeisicsi 
to  a  Jniy;  sad  the  propriety  of  his  determination  may  be  emwnined  on 
appeaL    I<L 

7.  It  d  Prbsuioed  that  All  Shistb  or  Will  written  on  sepante  sheets 
of  paper  are  prodnoed  for  probate,  in  the  abeenoe  of  eridanoe  to  the  ooa> 
trary.    Id, 

t.  Will  mat  bb  Madb  on  Dnmior  Papbbs,  if  they  are  oonnooted  by  their 
internal  sense,  or  by  a  ooherenoe  or  adaptation  of  parts.    Id. 

9.  OaHCILLATION  or  BbQUBCT,  StjLNDINO  SBPABATBLrrBOKOlHIR  BBQUI8f% 

does  not  oanoel  the  other  beqnests.    Id, 
lOl  iBTSBUNBATioira  IN  Tbstatob's  Haitdwiutino  sro  presuned  to  hare 

been  made  at  or  before  the  ezeeation  of  the  wilL    Id. 
11.  Rbfubugatiom  or  Will  bt  Cobioil  d  Good^  though  the  will  be  not 

pieeent  at  the  time.    Id, 
IZ  Mbmobandum  ubdkb  Tbstatob's  Siovatubb  dobs  hot  Ivtalidaxb 

Will  on  groond  that  the  statute  preaoribes  the  signature  to  bo  at  the  end 

of  the  will,  when  the  will  is  afterwards  republished  by  oodieiL    Id, 

15.  Uksiobbd  Addition  to  Will  dobs  not  Ivtalidatb  Will  on  ground 
that  the  statute  preeoribee  the  testator's  signature  to  be  at  the  end  of  the 
will,  if  it  bears  neither  upon  the  contents  of  the  will  nor  on  its  interpre- 
tation.   Id. 

14.  To  ESmoT  Bbvocatiob  or  Will,  Iiitbhtiob  to  Ebtokb  mnst  appsar 

dearly  and  unequivooally.    Id, 
1ft.  Omission  to  Mbntion  Codicil  in  Act  or  Rbpubugation,  in  wfaieh 

otiier  codicils  made  prior  to  that  act  are  mentioned,  impUee  a  rerooation 

thereof;  but  this  may  be  rebutted  by  ciroumstanoea  ahowing  a  oontraiy 

intention.    Id, 

16.  Bulb  in  Shbllbt's  Casb  is  Law  in  This  Stat^  which,  by  tuxning  a 
limitation  for  life,  with  remainder  to  heirs  of  the  body,  into  an  estata* 
tail,  is  the  handmaid  of  the  statute  for  barring  entails;  and  where  the 
limitation  is  to  heirs  generally,  it  cuta  off  what  would  otherwise  be  a  con- 
tingsnt  remainder,  destructible  only  by  a  common  recovery.  SUemtm  t. 
Bomdaugh,  414. 

17*  WoBOs  OF  Limitation  in  Will,  Usbd  in  Impbopbb  Bmatm,  may  be 
explained  by  the  context  so  as  to  exclude  the  devise  from  the  rule  in 
Shdlei^s  Catef  which  operates  upon  the  intention  when  ascertained;  bvt 
where  the  intention  has  been  aaoertained  by  the  iq^lioation  of  the  ordi- 
nary rulee  of  construction,  and  is  foond  to  ba  within  the  nls^  the  rale 
applies  without  exception.    Id. 
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18.  I«  WzLL»  LioAi.  FoBcs  or  Word  "Hxibs''  mat  bi  GoimoLLBD  mw 
(karnaa  cfrinomg  inoh  a  demoostrattvo  intentian  to  miiapply  it  m  cm- 
not  bo  nustakoii;  in  an  oxaonted  eonveyanea,  novar.    Id. 

19.  OiOBBiov  OF  LiifXTATKnr  OTXB  m  DxvAVLT  OF  lasu^  iHiioh  waa  mada  m 
Shelbif's  Cam,  ia  immaterial  ai  affecting  tho  applioatian  of  tba  lolo  m 
SheOe^s  Ckm.    Id. 

flO.  SuFDUODSD  Words  of  LocmTioir  Whioh  Import  Same  CkniBSB  o» 
DnoxMT  are  inoparatiTO  aran  in  a  wilL    A2. 

SI.  BxnM  a  SHiLLxr'a  Gabb  Oim  Ahgbbiob  BflrrAia  for  Lifb»  in  tba  fint 
inatenoa,  and  by  force  of  the  deviee  to  bia  bein»  genanl  or  special,  tba 
inbarituioa  alio^  by  oonf erring  tba  remainder  on  bim,  aa  tba  atock  frona 
wbieb  alone  tl^y  oen  inbarit.    Id, 

SL  BzFRiBB  LaarAZioir  to  Hxibs  of  Body  fiUa  np  tba  meaenre  of  tba  intent 
ticn,  and  laaTcs  notbing  to  be  eapplied  by  intandmenti  from  added  limi- 
tatiooe.    /dL 

fll  Baqumn  to  ''All  vhm  Ohilprrw  "  of  PBuoar  Namxd^  RquAU.r» 
*' wben  tl^y  ebill  aaveraUy  attain  "  a  certain  age,  inniea  to  aQ  childiaB 
bcm  before  tbe  first  child  attaina  that  age,  tbongb  after  the  testator^a 
death,  but  not  afterwarda.    HMbard  ▼.  Liopd,  65. 

M.  DnczNimoH  of  TRvar  Fuin>,  8nr  Apart  for  Lboatri,  Falls  vtoM  Hsr, 
and  not  upon  tbe  testator's  estate,  where  a  stated  som  is  beq[aeatiied  t» 
be  held  in  tmst  by  the  exeoators,  the  income,  withoat  diminntion  of  tba 
principal,  to  be  paid  to  tbe  legatee  quarterly  until  her  decease,  the  wbdla 
fond  then  to  be  tba  property  of  her  childroi,  where  tba  som  specified  ia 
set  apart  by  tbe  executors  and  inrested  in  good  fsitb.    Id. 

2&,  BiQunr  Maob  bt  Tistasor  bequeathing  all  his  personal  estate  equally 
to  his  wife  and  three  children  to  be  held  equally  so  long  as  his  wife  should 
continue  his  widow,  but  in  the  event  of  her  marrying,  her  interest  shdold 
go  to  the  children,  ii  not  a  bequest  in  restraint  of  marriage,  but  is  strictly 
a  limitation  of  the  estate  of  the  wife.    PringleY.  IhinBqf  amd  Wife,  lia 

SB8.  Dbtisbb  of  Oxb  Tract  of  Land  Elbotivo  to  Takb,  by  paramount  titles 
another  tract  devised  to  another  devisee,  holds  the  le^  title  to  the  first 
tracts  but  is  bound  in  equity  as  a  trustee  to  compensate  the  disappointed 
deviMc.    LnoU  v.  Lettfu,  443. 

C7«  Dbvisxb  Elbctino  bt  Paramaubt  Titlb  Estatb  Worth  Mors  than 
tbe  one  devised  to  him  forfeits  the  devised  estate,  which  may  be  recov- 
ered by  the  disappointed  devisee  in  ejectment;  although  in  a  case  purely 
for  oompenaation,  townrdB  which,  and  not  towards  forfeiture^  as  a  general 
principle  in  snch  oases,  the  weight  of  anth<aity  decisively  inclines,  tfaa 
remedy  would  be  by  sequestration.    Id, 

28.  Grant  of  Rbal  Propbrtt  to  Maarxbd  Woman  for  life^  and  thereafter  t» 
the  heirs  of  her  body,  and  to  them  and  their  heirs  and  assigns  fcrsfar,. 
creates  in  her  an  estate-tail  descendible  to  her  eldest  son.  HUemum  v. 
Bmulaugft,  474. 

29.  No  Word  or  Pbrasb  in  Tbstambnt  can  bb  Divbbtbd  from  its  appropri* 
ate  subject  by  extrinsic  evidence  showing  that  testator  conunonly,  cr  o» 
that  particular  occasion,  used  the  disputed  word  in  a  sense  pecnliar  to 
himself,  or  even  in  a  popular  sense,  as  distinguished  from  its  strict  and 
primary  import.     YutuU's  Appeal,  496. 

SOl  Estate  Dbvised  to  Son  and  Dauobter  in  Common,  upon  condition  that 
should  the  daughter  marry  or  die  it  should  belong  to  the  son  in 
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WITNBSSB8. 

L  JumiT  ov  DoomfBiT  nuvr  Show  th»t  the  oftfh  wis  adaiiiittnid  by  ib* 
penoQ  ■abMribing  the/urat    Powen  t.  Shepardp  108. 

&  OsjicrnoN  to  Gohprsnot  of  WmnEss  ok  Aooocmr  of  IiimiR  mail  bo 
ti^Len  at  the  tima  of  his  tettifymg^  if  the  fact  of  fnteml  was  kiiowii»  or 
it  by  eridenoe  afterwards  offered  in  the  case,  the  intereet  of  the  witnoM 
■hoold  be  apparent^  the  ooort  ahoold  be  aaked  €o  role  the  eridanoe  oatf 
otherwiae^  the  objeotioii  would  not  be  vnSiMt  on  appeaL   IngUMgkt  ▼. 

I.  XvCouBTovEQunTyPABTTToSirnMATBBOoMPininrWinnH.    Cflem 

T.  WaUaee,  667. 
4.  Flazntxwoannot  BzumnCo-FLAnrnif  aaftwiiDMa.    M. 

6.  DxvERDAiiTGAKVOTBzAiCDniFXiAiiiTivvAflWiniiaa^batniiutfitoblabffl 

of  difloovery.    Id. 
t.  If  EKAMBfATiov  OF  Pabtibs  ab  Wmnnas  n  IimorDiD^  a  atatement  in 
writing  of  the  pointa  upon  which  it  ia  propoeed  to  eramfne  them  ahoold 
be  aabmittedy  that  the  ooort  may  peroeiye  whether  fiie  witnaaa  ia  inter- 
eatedornot.    J<L 

7.  Mkbghakt  Fladitiff  Pitavno  Ektbjeb  mat  tm  f^nomwrkmrnrt  aa  to 

the  oiroamstanoea  under  whloh  the  entriea  were  made.    7*konuim  t.  For 
ler,  663. 
I.  MwwTHAWT  IS  OoMPRBNT  TO  PlovB  BB  Owv  Estbus  and  the  deliFery  of 
the  gooda.    Id, 

9.  HUBBAKD  AND  WZF%  TBOUOB  DlVOBOBD^  OAWOT  TWRFT  AaADTCT  EaOB 

OxHBB  aa  to  any  mattera  ooonrring  dnring  the  maniage.  Dkkermim  ▼. 
OrtweM,  41. 

IOL  Dtvobced  Wife  d  CoMFcnanr  WmvEss  nr  Aonoii  fob  Oboonal  Cos* 
▼■B8ATZ0N,  brought  by  her  fanabandy  to  prove  oriminal  interoonrae  with 
her  during  the  marriage.    Id, 

IL  Lr  AonoM  of  TRsspAas  AaAnnir  Sbsbiff  fob  Snxoro  Qkb  Pbbbov'i 
Q00D8  on  an  exeoation  againat  another,  the  latter  ia  a  oompetent  witneaa 
to  prove  that  the  gooda  belonged  to  file  former.  In  anoh  action,  the  aheriff 
may  ahow,  in  mitigation  of  damages,  that  the  goods  were  booght  in  for 
the  owner  at  an  nndervalne;  for  the  measoxe  of  damagea  in  each  a  case 
ia  the  amoont  that  it  cost  the  plaintiff  to  redeem,  with  interaat  thereon. 
Fanyih  ▼.  Palmer^  619. 

IS.  WinriBB  GAmror  bb  Imfbachbd  sr  Statekbnt  Which  Hb  Madb  before 
a  magiatrate  on  a  previons  oooasion,  when  a  hearing  of  Ao&eos  eoffua,  in* 
▼diving  the  aame  matter,  took  place,  nnleaa  each  atatement  was  read  to 
the  witneaa  and  signed  by  him.    I^tlmt  v.  Siaiet  94. 

IS.  TBSnMQNT  OF  WiTNBMM  WhO  SwBAB  PoBITIVBLT,  AND  ABB  OlHBBWIBB 

Ubimfbaohbd^  should  not  be  discredited  merely  becanae  they  are  related, 
to  file  party  in  whoee  behalf  they  teatify,  althoogh  thia  ia  a  ciroomatanoe* 
to  be  weighed  in  a  doabtfnl  case.    In  re  Cfangwert^s  EttaU^  664. 

14.  LrgVIBIB  into  CHABAOKIB  of  WZTNIgS  fob  PuBFOSB  of  DafJKKBBOMm 

HiK  may  extend  to  his  general  moral  character.    BtaU  v.  8kUUUt  147. 
Am.  Oac.  Vol.  LIU-M 
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1&  iHQtmnB  ovTO  Cramlactw/l  ov  Wrmn  iob  Ckajrxtt  an 
tbm  porpQM  of  diaorediting  her.    Id, 

IflL  iMyiAOHPiO  WlTKBSS  BT  P^OOF  Of  QwmUPBaOET  STATMtmil  OUk  oolf 

be  doot  b J  fint  oftUing  witOMt's  attentioa  to  tho  alkged  uuuf  liUiw^ 
And  lakinir  him  if  h*  bad  bald  fchji  iMrtiaalAr  oonvanBtiaiL  ittrliiig  tbo 
Unm,  plaoa^  and  ptnon  iiiTolTad  in  tho  nppoaed  oontadklioB.  Moon 
T.  Beuk,  771. 
flM  iirmiiii  ov  OnrtEACii,  2;  CsnairAL  Law,  4-7;  Btddoii,  1S»  18i 
JvBT  AVD  JvaoM,  7;  Nmorablb  iHfTmumim,  6;  Pvbijo  Lairs%  2{ 
WiLu^l,!. 

WORDS  AND  FH&ASE8. 
SMP  BAanvo,  S;  Oumwitui'Iohal  Law,  S|  ObimwaIi  Ia%  1% 
KriDKiroii,  21;  WaUi  18,  22. 

WBH  Of  KBBOBb 
flM  FUAiKDra  A«p  Pftionoift  14,  U^  17. 


-^ 


3  bios  Ob  03H  Abl  7 


r 


'«-  -:> 


